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REPORTS f Sairi 
i HIGH COURT P Set ee 
FULL BENCH eee 
LALLU SINGH (Defendant) a 
Versus 
CHANDER SEN (Plaintiff) * Nov. 22 





Tenancy Act (III of 1926), Secs. 226, 229 and Sch. I, List II, Serial No. 10— suransan, 
Co-sharer assigns her right to recover profits—Assignee institutes suit under C. J. 
Sec. 226—Lambardar Ta righi to set off an unsatisfied decree against yen J. 
assignor—Whether suit maintainable in revenue court—When set off can Nera: 
be allowed in such a suit. -7 
Profits for a particular year having fallen due to a co-sharer she 
assigned her right to recover the profits’ to the plaintiff, who thereupon 
brought a suit for profits in ‘the revenue court under Sec. 226 (III of 
1926) against the defendant lambardar, who claimed the right to set off 
ethe decree he held against the assignor (co-sharer) for the arrears of 
revenue of previous years paid by him on her behalf. Held, (1) that 
the suit was properly instituted-in the revenue court; (2) that under 
Sch. ÏI, List Il, Serial No. 10 (UI of 1926) as interpreted by Govind Ram 
v. Kunj Beberi Lal no set off can be allowed „unless the defendant, holds 
a decree against the plaintiff himself; (3) that the transfer of a right 
to recover profits in the revenue court in the province of Agra is not 
an_actionable claim within the meaning of Sec. 3 Transfer of Property. 
Act, as a debt, which a ‘revenue court’ recognises as ‘affording grounds 
for relief? cannot be treated as an actionable claim, and no set off can 
therefore be allowed to the defendant on the ground that the plaintiff is 
e a purchaser of an actionable claim and under Section 132, Transfer of 
Property Act, has purchased it subject to equities against his transferor. 
Held, further, that the defendant was only entitled to have the decretal 
amount set off against anything that may be due to the plaintiff if the 
defendant succceded in establishing two things, viz., (1) that the transfer 
in favour of the plaintiff was a fraudulent one and he was not a bona fide’ 
purchaser for value and the suit was therefore to be treated as instituted by 
the assignor (co-sharer) herself through her -benamidar; (2) that the 
defendant ‘actually made the payments (for which he obtained ‘thé 
decree) in the year for which profits are claimed. ` E 


SECOND APPEAL from a decrée of Basu JOTI SARUP, District Judge. 
of Bulandshahr, modifying a decree of MR. ABDUL Warp KHAN KHALIL, 
Assistant Collector First Class. 


The following is the Referring eae: — 


MuKERJI and BENNET, JJ— We think this case, EN to 80 before -a ie Mukerji, J. 
> Bench. Bennet, J. 
The circumstances which have led to this’ appeal ` are briefly these: —Chau- 
dhrain Lakshmi Kunwar is a co-sharer in ‘a: certain village. She owed-to the 


ST ASAT 10h 19320 -0 0e o Laa 





2 HIGH COURT [1934] 
lambardar Lallu Singh some money under a decree on account of land revenue 
for the years 1332 and 1333 F. paid om her behalf by the lambardar. Two days 
. after the profits for the year 1334 F. fell due,to her, that is to say, on August 
3, 1927, she assigned her right to recover the profits to Lala Chandra Sen, „the 
plaintiff. Chandra Sen brought the suit out of which this appeal has arisen. 
The Jambardar Lallu Singh claimed ehe right to set off the decree he held against 
Lakshmi Kunwar. This request Has not been granted by either of the Courts 
below. He has come therefore in second appeal. 

The learned District Judge has decided the appeal, on the Bere of the 
case of Govind Ram v. Kunj Behari Lal, I. L. R. 46 All. 39822 A. L. J. 217. 
The Full Bench case was decided under the old Tenancy Act of 1901. Since 
then some slight change has been made in the law which we shall presently 
notice, and another aspect of the casé was not present before the learned Judges 
who decided it. 

The decision in Govind Ram v. Kunj Behari Lal is dated December 20, 
1923, when the Agra Tenancy Act of 1901 was in force. In Section 164 of 
that Act the words “settlement of accounts” did not occur. Section 226 of 
the Agra Tenancy Act of 1926 states as follows:—‘A co-sharer may sue a lam- 
bardar for settlement of accounts and for his share of the profits in a mahal 
or any part thereof.” Under the old Act it was held by a learned Judge of this 
Court in Murlidhar v. Sitaram, 14 I. C. 121, that when the suit against a lam- 
bardar related to one year, the losses that occurred to the lambardar during the 
previous years could not be taken into consideration. ‘This view was dissented 
from in the Full Bench case of Sheo Ghulam v. Salik Ram, I. L. R. 46 Adi. 791 
=22 A. L. J. 610. The fact however remains that we have now got certain 
words which did not exist there before, and these words have clearly widened 
the scope of the law. If the previous account may be opened up, it is possible 
to hold that the Jambardar would be entitled to deduct from what is due to the 
plaintiff what is due to himself from the plaintiff’s predecessor-in-title. 

Then again it may be possible to apply Section 132 of the Transfer of Property 
Act which says that the transferee oz an actionable claim can take it only sub-,, 
ject to all liabilities. and equities to which the transferor was subject in respect 
thereof at the date of the transfer. It is true that in defining an actionable 
claim, Section 3 of the Transfer of Property Act uses the words “which the Civil 
Court recognises as conferring grounds for relief”, and it is possible to argue 
that the “Civil Court” does not include a Revenue Court. But it is certainly 
arguable that the word “civil court” there has been used to indicate the nature 
of the debt and not the class of the courts, which, in certain localities, are not 
always the same. For example, in the United Provinces we have got the Revenue 
Courts to hear rent suits and suits for profits. In Bengal, we understand, the civil 
courts take cognizance of rent suits and also suits for profits. 

In view of the change in the Tenancy Act and in view of the applicability 
of the rule as to actionable claim, and further in view of the apparent justice 
of the appellant’s claim, we think that this case ought to be decided by a larger 
Bench. Sitting as a Division Bench we cannot go against a Full Bench decision. 
But, as already stated, the Full Bench decision was given prior to the passing of 
the new law, and it did not consider the possibility of the application of Section 
132 of the Transfer of Property Act or at least of the applicability of the 
principle on which it is based.. 

We accordingly direct that the case be laid before the Hon’ble the Chief 
Justice for the constitution of a larger bench. 


Shiva Prasad Sinha (for whom Shambhu Prasad) for the appellant. } 
A. M. Khwaja for the respondent. \ 


The judgment of the Court was delivered by 
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Mukerji, J.—This is a reference to a Full Bench, and it has arisen Civ. 
out, of a second appeal. . : EA 


* The points that will have to be determined by the Full Bench will — 
be ‘stated presently. The facts are as follows:—One Lakshmi Kunwar mae 
was the owner of a certain share in a cestain village. She was entitled as n 
such co-sharer to certain profits for the year 1334 Fasli as against the CHANDER SEN 
appellant, Lallu Singh, who is the lambardar of the mahal in which the Mukerji, J. 
share lies. The profits fell due to her on August 1, 1927, and two days 
later, on August 3, 1927, she assigned her right to recover the profits 
to the respondent, Chandra Sen. Chandra Sen brought the suit out of 
which this second appeal arose for recovery of the said profits. In the 
years 1332 and 1333 Fasli, Lakshmi Kunwar failed to pay her share of 
the land revenue. Lallu Singh had to pay the same as the lambardar. 

He filed a suit for recovery of the sums thus paid by him and obtained 
a decree against Lakshmi Kunwar. It is alleged-that Lakshmi Kunwar’s 
property had been sold and she had nothing out of which Lallu Singh 
could recover the amount for which he had obtained a decree, except the 
profits for the year 1334 Fasli. When Chandra Sen brought the suit, 
Lallu Singh pleaded inter alia that the transfer in favour of Chandra Sen 
was a fictitious one, having been made to defeat Lallu Singh’s claim’ for 
reimkursement out of the profits ostensibly sold. Lallu Singh claimed 
credit for the amount due to him under the decree as against the profits. 
The court of first instance dismissed the suit holding that the trans- 
fer in favour of Chandra Sen was a fictitious one and did not entitle him 
to maintain the suit. On appeal by the plaintiff, the then District Judge, 
Mr. Raghunath Prasad, held that although there was every probability 
of the transfer in favour of Chandra Sen being a fictitious one, yet there 
* was no clear allegation of fraud, and, therefore, the learned Judge held 
that the suit was maintainable. He, however, further held that the 
plaintiff could recover the profits claimed “on the same condition on 
„Which the Musammat (Lakshmi Kunwar) could have done if she herself 
had filed the suit against the respondent.” In the result, Mr. Raghunath 
Prasad remanded the suit for trial to the court of first instance. The 
case went back to the court of the Assistant Collector before whom the 
suit had been instituted, and the Assistant Collector, who seems to be a 
gentleman other than the officer who heard the suit originally, decreed 
it for a sum of Rs. 875-11-0. On the question of set off, the learned 
Assistant Collector held that he was precluded from allowing it, as this 
Court had ruled that it could not be allowed in the circumstances of the 
case. He referred to the case of Govind Ram v. Kunj Behari Lal’. The 
defendant filed an appeal. The District Judge, (who had succeeded Mr. 
Raghunath Prasad) affirmed the decree subject to a slight modification. 
The defendant has come up in second appeal, and four points have been 
argued on his behalf, and these are the points that we have to decide: 
(1) Whether the suit was maintainable in the revenue court? 
(2) Whether Lallu Singh was entitled to a set off in the circum- 
stances of this case, (a) because of the change in the law since the ruling 
) in Govind Ram v. Kunj Behari Lal was given and (b) because the claim 
| 1I, L, R, 46 All 298=22 A. L. J.-217 ic i - 
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for profits was an actionable. claim, and_the transferee could take the 
transfer only subject to equities against the transferor; and (3), whether 
the suit was not maintainable on the ground that the transfer in favour 
of the plaintiff was voidable at the option of the defendant-appellant? 
On the question of jurisdiction no case has been cited on behalf of 


V, 
€nanoen SEN the appellant. It appears to us that since the passing of the Tenancy 


Mukerji, J. 


Act of 1901 the policy of the legislature has been that a suit. by an 
assignee of a co-sharer for profits should be maintained in the revenue 
court as if it were a suit by the co-sharer- himself. In this respect a 
departure was made from the Rent Act of 1881. Section 166 of the 
Tenancy Act of 1901 enacted that the word “co-sharer” would include 
an assign of a co-sharer for the purposes of Chapter XI of the Tenancy 
Act, that is to say, for the purposes‘of recovering arrears of profits etc. 
The same law has been maintained in Section 229 of the new Tenancy 
Act of 1926. A person, who purchases the share of a co-sharer, will be 
the co-sharer’s assign, but so will be the person who purchases not the 
share of the co-sharer but only the co-sharer’s right to recover profits in 
any particular year or years. The assignee need not be the assignee of 
the entire interests of a co-sharer, but may be an assignee of only a portion 
of those interests. ` 
` In this view, we are clearly of opinion that the suit was properly 
instituted in the revenue court. i 

We may point out that the question of jurisdiction was not taken 
in-any of the courts below, and the defect in jurisdiction, if any, could 
have been cured by the fact that an appeal from a suit for profits lies to 
the district court and not to the appellate revenue court. The point, 
however, being important, we allowed it to be argued, and we have 
accordingly answered it. : 

The next question 2(4) is whether Lallu Singh is entitled to a set off 
because Section 226, which has taken the place of Section 164 of the 
Tenancy Act of 1901, is slightly differently worded. Section 164 of the 
Act of 1901 says: 

A co-sharer may sue the -lambardar for his share of the profits of a 
mahal or any part thereof. 
Section 226 runs as follows:— 
A co-sharer may sue the lambardar for settlement of accounts and for 
his share of the profits of 2 mahal or any part thereof. 
The change in the language suggests that before a co-sharer can get a 
decree for profits, the mutual accounts that may stand between the co- 
sharer and the lambardar will have to be adjusted and then a decree should 
be made. It is possible that it was the intention of the legislature that 
where such an account is settled and the defendant-lambardar is found 
entitled to recover something from the plaintiff co-sharer, the lambardar 
would be entitled to get a decree in the very suit of the co-sharer without 
recourse to a subsequent suit. : This, however, is not a point which we 
are called upon to decide. Suffice it to say that the new law does permit 
an adjustment of account between the parties to the suit. 
- It is because of this change in the law that it is argued by the learned 
counsel for the appellant that Lallu Singh is entitled to have his dues 


A. L. J. R. HIGH COURT Ù . 
under the decree made in his favour for arrears of revenue paid by him Cru 
for the years 1332 and 1333.Pasli adjusted by being set off against the Iy 
clam of Chandra Sen. Althdugh jn this matter we can treat Chandra —— 
Sem to*be in the same position as his assignor, we have not got any in- Tamu 
formation as to when Lallu Singh madg the payment for the arrears of Pr 
land revenue due for the years 1332 and 1333 Fasli. ` : CHANDER SEN 
Im the Full Bench decision of Sheo Ghulam v. Salig Ram? it was 45,5 
held that the co-sharer who claims profits for a particular year is entitled ine 
to a share in all the collections made by the lambardar in that year. It 
is no doubt open to the lambardar also to get credit for all payments 
made by him in the year in question, namely, the year for which profits 
are claimed. This would follow from the principle laid down in the 
Full Bench case just quoted and:also because of the wider language of 
Section 226 of the Act of 1926. But for this purpose Lallu Singh must 
show that he made the payment in the year 1334 Fasli, although the arrears 
were due for previous years. In our opinion, he is not entitled to claim 
by way of settlement of the account a right to be reimbursed out of the 
profits for 1334 Fasli anything that he paid in the years 1332 and 1333 
Fasli. Any payment that may have been made in the year 1332 or 1333 
Fasli can be taken into account only in adjusting the accounts of those 
years and those years alone. Lallu Singh could have got his decree for 
the payments for land revenue made by him only on the footing that he 
did not hold in his hands anything due to Lakshmi Kunwar on account 
of profits due to her for 1332 and 1333 Fasli. “If Lallu Singh held any 
money due to Lakshmi Kunwar as profits for the years 1332 and 1333 
Fasli; the amount must be taken to have been set off against the amount 
claimed by Lallu Singh on account of land revenue for those years paid 
«by him. In this view, the mere fact that Lallu Singh holds a decree 
against Lakshmi Kunwar, will not enable him to ask for an adjustment 
on account of that decree, unless he can show that he actually made the 
payments for which he obtained the decree in the year 1334 Fasli. If 
the’ paid any portion of the land revenue for 1332 or 1333 Fasli, in the 
year 1334 Fasli, he would be, in our opinion, entitled to have that amount 
set off against anything that may be due to the co-sharer or her assign. 
The fact that he has got a decree will not make any difference. As there 
is no clear finding on the point, we shall have to ask for one. 


Question No. (2) (b):—This question is not free from difficulty 
and arises in this way. For Lallu Singh it is urged that Chandra Sen has 
purchased what is virtually an actionable claim, and because an action- 
able claim can be enforced by the transferee only subject to the equities 
that may exist against the transferor, Chandra Sen can not recover any- 
thing till the decree in favour of Lallu Singh has been satisfied. It is 
clear that if Lakshmi Kunwar had brought the suit out of which this 
appeal has arisen, the defendant could have claimed a set off of his decree. 
But under the Tenancy Act of 1901, as interpreted in the Full Bench 
case of Govind Ram v. Kunj Behari Lal, no set off can be allowed un- 
less the defendant holds a ‘decree against the plaintiff himself. The 

( defendant: cannot be allowed a set off with regard to any decree that he 
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may hold against the assignor of the plaintiff. In this respect the law 
under the Tenancy Act of 1926 is ‘the same as it stood under the older - 
Act of 1901. $ g i. 

The question whether a claim for profits is or not an actionable claim 
was not before the Full Bench case of Govind Ram, and on this point it 
is conceded that the Full Bencheis no authority. The Full Bench had to 
decide only two points which had been referred to it by the Local Govern- - 
ment, and its attention was not drawn to the point now taken before us. 

An acticnable claim is defined in Section 3 of the Transfer of Pro- 
perty Act as meaning “a claim to a debt which the civil courts 
recognize as affording grounds for relief ” A suit for profits can 
be maintained only in the revenue court and not in the civil court. A 
suit for profits, therefore, prime facie would not be an actionable claim. 
It is, howeve:, argued that the words “civil court” used in Section 3 of 
the Transfer of Property Act mean a court exercising jurisdiction of a 
civil nature and would include a claim for profits. A decision of the 
Patna High Court in Sheo Govind Singh v. Gauri Prasad* has been quoted 
in support o- the argument. There it was held that an arrear of rent 
in respect of land subject to the Tenancy Act of 1895 was an actionable 
claim, and, therefore, the purchase of it by a legal practitioner was pro- 
hibited by Section 136 of the Transfer of Property Act. This ruling 
followed a Fall Bench decision of the Calcutta High Court in Hifa Lal 
Singh v. Tripura Charan Roy’. In Bengal and in the province of Behar 
rent suits are instituted in civil courts, and there are no separate courts, 
going by the name of ‘revenue courts’ to take cognizance of suits for 
recovery of arrears of agricultural rents or a suit for profits like thé one 
before us. We have, therefore, to decide whether a debt, which a ‘reve- 
nue court’ recognizes as “affording grounds for relief”, can be treated as 
an actionable claim in the province of Agra. 


The Trensfer of Property Act applies to almost whole of British 
India and, if we hold that what is an actionable claim under the Transfer 
of Property Act in Bengal and Behar is not necessarily an actionable claim* 
in the provir.ce of Agra, we skall be laying down a proposition of law 
which at first sight may appear to be rather anomalous. But the fact 
remains that in the province of Agra a civil court can not afford relief 
in respect of a claim for profits, and, therefore, the present claim does not 
come within the letter of the law. We assume that the legislature were 
not ignorant of the fact that in the province of Agra and Oudh there is 
a class of courts described as ‘revenue courts’ with a distinct jurisdiction 
over certain matters over which the civil courts as such have no original 
jurisdiction. If, therefore, an anomaly does happen to exist, it would 
be for the legislature to correct it. We think that we shall be doing 
violence to tne clear language of Section 3 of the Transfer of Property 
Act if we should hold that the words “civil court” include all courts 
exercising jucisdiction of a civil nature, that is to say, all courts other 
than the criminal courts. We have come to this conclusion with some 
hesitation, but we do not think that we could properly come to any other 
conclusion. We hold that no set off can be allowed to the appellant on S 
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the ground that the plaintiff is a purchaser of an actionable claim, and = Gm. 
under Section 132 of the Transfer* of Property Act has purchased it 455, 


subject to equities against his* transferor. — 
LALLU 


Now the last point. There can be no doubt that whether we apply Sinon 
the Transfer of Property Act as it stoad before the amendment of 1929 v. 
or after the amendment of 1929, the defendant is entitled to show that OFAN? SEN 
the trarfsfer in favour of the plaintiff is a sham transaction made not for Mukery, J. 
the purpose of passing title to the plaintiff but for the purpose of keeping 
Lakshmi Kunwar’s property (claim for profits) secure to her from being 
attached in execution of Lallu Singh’s decree. The learned counsel for 
the respondent has argued that Section 53 of the Transfer of Property 
Act as it stands after amendment is to be applied, and therefore, a suit 
that may be instituted for declaration that the transfer in favour of the 
plaintiff was fraudulent and voidable at the option of creditors, must be 
a representative suit and that, therefore, it is not open to Lallu Singh to 
raise the question by way of defence. We can see no force in this con- 
tention. Assuming that the Amended Act applies, we find the following 
provision as the first paragraph of Section 53: “Every transfer of 
immovable property made with intent to defeat or delay the creditors 
of the transferor shall be voidable at the option of any creditor so defeated 
or delayed.” Here no question of institution of suit arises. In the 4th 
paragraph of Section 53 it is laid down that whenever a suit is instituted 
by a creditor to avoid a transfer on the ground that it has been made 
with intent to defeat or delay the creditors, it shall be a representative 
suit being one for the benefit of all creditors. But it does not follow 
that when a purchaser, who is not a bona fide purchaser and who has 
simply lent his name to a debtor to be used as a cloak for the property, 
brings a suit to enforce the debtor’s claim, it is not open to the individual 
who happens to be a creditor of the debtor to prove the nature of the 
transfer. It is conceded that under the law as it stood before the amend- 
ment a defendant could show the true nature of the transaction in 

* plaintiff’s favour. We find nothing in the amended law which alters 
the situation. We hold, therefore, that the defendant is entitled to 
establish the true nature of the transfer in favour of the plaintiff-res- 
pondent. : 

A plea like this was taken by the defendant, and the learned Dis- 
trict Judge, Mr. Raghunath Prasad, it seems, was inclined to a great extent 
to accept the plea as correct. Although he said that the plaintiff could 
recover the profits under the same conditions under which his assignor 
could claim yet he did not definitely hold that the transfer in plaintiff’s 
favour was really meant to defeat or delay creditors. 

If the plaintiff is not a bona fide purchaser for value and has lent his 
name only to be used as a cloak by Lakshmi Kunwar, we can regard the 
suit before us only as a suit instituted by Lakshmi Kunwar herself 
through her benamidar. In that case there would be nothing to prevent 
us from allowing Lallu Singh to claim a set off of his decree against the 
claim of Lakshmi Kunwar, although the claim is made in the name of the 

; respondent. 

As we have not got any definite finding, we have to send down an 
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Cv issue to the court below. - 
We have already mentioned that we want a finding on another point 


—— from the court below. . . . 
LarLu We accordingly send down the following issues to the court. below 
SINGH ; 
a for clear findings. Z 
CHANDER SEN (1) On what date or dates did Lallu Singh pay the land revenue 





Mukerji, J. in respect of which he obtained the decree against Lakshmi Kunwar? If 
he paid any of the items, which go to make up the decretal amount, in 
the agricultural year 1334 Fasli, what is the amount or total amount of 
the sum or sums so paid? 

(2) Whether the transfer in favour of the plaintiff is a fraudulent 
one, having been made with intent to defeat or delay the creditors of 
Lakshmi Kunwar? 

“2.4 As the issue No. (2) to be remitted was not raised in its clear form 

“ift the court of first instance and as no issue like the No. (1) was framed 

- gq in the court below, we allow the parties to adduce fresh evidence. 

í The record will be sent down to the lower appellate court for recording 
such evidence as the parties may adduce, and for sending up clear find- 
ings on the above two issues on the evidence already on the record and on . 
the evidence that may be adduced before it. We allow two months’ time 
to the court below. Ten days will be allowed to the parties for filing 
objections, if any. a xf 

Issues remitted 


on f FULL BENCH : 
1933 SHIAM LAL AND OTHERS (Applicants) 
July 19 VeTSUs 


COLLECTOR OF AGRA (Opposite party) * 
Sutamaan, Land Acquisition Act, Sec. 18—Apportionment of compensation—Acquisition of 





TAI J agricultural land—Compensation—Ratio of distribution between landlord 
Kine, 3. and tenant. 


Question: - In the absence of any specific evidence as to custom, prac- 
tice or agreement, what would be the fair ratio of distribution of the 
compensation awarded for agricultural land (acquired by the Government 

. under. the Land Acquisition Act) as between the landlord on the one 
hand and occupancy tenants on the other. 

Answer: In the absence of any definite evidence, the court may pre- 
sume that the interests of the landlord and of the occupancy tenant, 
exclusive of specific amounts spent on extraordinary improvements of 
the land, are in the ratio of 10: 6; but if there are other considerations 
or circumstances, that presumption may be rebutted. 

Hirday Narain v. Mrs. M. J. Powell, I. L. R. 35 All. 9, L. W. Orde v. 

- Secretary of State for Ind, I. L. R. 45 All. 367 and Roban Lal v. 
Collector of Etah, 1929 A. L. J. 522 referred to. . 
First APPEAL from a decree of Basu Ganca NATH, District Judge 


of Agra. > . ; 
The following is the Referring Order:— 
Sulaiman, SULAIMAN, C. J. and Txom, J.—This is an appeal by a zamindar and two 


tenants of a plot of land which has been acquired by Government under the Land 


C. J. 
Thom, J. "FD A. 454 of 1929 ` 


A. L. J. R. “3, HIGH COURT 9 


Yh, 


Acquisition Act. The questions which arise in appeal are as to the market value Cmi 
«of the property, compensation for damage stistained and the method of distribution. ae 
“The land as recorded in the revenue papers is an agricultural land, and the 1233 
two, tenants are its occupancy tenants. *°The first appellant, Shiam Lal, is the sram Lax 
zamindar. ‘The appellant, however, claimed that the land was a building site v. 
and had been let out for the purpose of keeping manure and fuel wood. CorLEcCTOR 
The tenants filed an application before fhe Collector merely pointing out 7 A°** 
certain cirtumstances which should be taken into account in awarding compen- Sulaiman 
sation. They did not put forward any definite claim and did not mention any ah. 
amount which should be fixed as compensation. ‘The learned District Judge has Thom, J. 
accordingly held that they cannot be given any amount larger than what was 
awarded by the Collector. We are of opinion that in view of the provisions of 
Section 25 of the Land Acquisition Act, the view of the District Judge was 
right. The tenarfts cannot now be heard to say that the amount awarded to 
them is inadequate. The appeal of Amar Nath and Musammat Kaunsilia must, . 
therefore, be dismissed with costs. wee 
Shiam Lal claimed Rs. 4,600 as the market value of the land. The Collector 
treated this land as an agricultural land and assessed compensation at the rate of ž 
16 years purchase based on the net income. The total amount came to Rs. 78-15. = 
The first point is whether the basis of calculating compensation is correct. 


It appears that the land in question is a part of a bigger plot measuring one 
bigha and four biswas. Seventeen biswas out of this have now been acquired by Gov- 
ernment, That area amounts to 2342 sq. yards. The plot is situated within the 
munici8al limits of the city of Agra and adjoins a metalled public road and is 
quite close to another metalled public road which crosses it. This portion is 
still called village Bhugipura, but is in a portion of the town which is well in- 
habited. The map shows that there are houses all along the road in this part of 
the town. Rajendra Pal Singh, patwari, who’ was produced by the respondent 
has stated that the number of houses as well as the population in this part are 
increasing day by day. The inspection note recorded by the Collector does not 
show that he found this plot under cultivation at the time when he saw it 
although it does not also show that there was any heap of cow-dung cakes or 
fuel wood on the spot. The claimant led oral evidence to show that this plot 
had been let to tenants who were using it for such purposes, and that he was 
getting about Rs. 50 a year as rent. On the other hand, the rent from occu- 
pancy tenants after deducting Government revenue for this portion comes tő 
Rs, 3-5-3. : ` : 

The learned District Judge has ignored the fact that the rates at which the 
properties in this neighbourhood were sold under previous sale-deeds were much 
higher. He has ignored them on the ground that those sale-decds had been 
executed by full owners who had the right to sell the whole property for build- 
ing purposes, and there were no tenancy rights in those lands. We think that 
he has erred.in approaching the case from this stand-point. 

The first.thing to do is to assess the market value of the land as it stood 
at the date of the publication of the notification (Section 23 (1) ). For this 
purpose it is not necessary to take into account the conflicting rights of the 
various claimants inter se. ‘This was the view expressed by the Calcutta High 
Court in the case of Collector of Jalpaiguri v. The Jalpaiguri Tea Company 
Limited, I. L. R. 58 Cal. 1345. The same view has been expressed in a recent 
case of this Court in Rohan Lal v. Collector of Etab, [1929] A. L. J. 522. We 
agreg with the viéw that the court must first find out the -market value of the 
Iso acquired irrespective of any consideration as to how it is held by the various 
persons interested in it. re. Stee 

We think that this plot of land in the circumstances quoted above cannot 

2 
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be treated as a pure agricultural land, aut must be regarded as building site with 
considerable potential value. . k 
The exemplars cited on behalf of the claimant are not quite conclusive. 


Smam Laz In 1924, 17,689 square yards were sold for a price, which would work" out 
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at Rs. 3-10-0 per sq. yard. In the same year over 84 sq. yards were sold at ‘the 
rate of Rs. 2-15-4 and over 86 sq.eyards at the rate of Rs. 2-15-0. But these 
were the sales of much smaller plots of land, and the prices obtained would not 
necessarily furnish a sufficient criteria for determining the rate for the plot in 
question. At the same time it is to be borne in mind that when building sites 
are sold the areas may be small. The evidence produced by the claimant as 
regards the income derived for the stalls is very unsatisfactory, but there is 
reason to suppose that he has been gecting some income. Having regard to all 
the evidence and the circumstances, we have come to the conclusion that the 
price fixed by the court below is too low, and that at the same time the price 
demanded by the claimant is toc high. A fair assessment of the market value 
would be to fix it at the rate of Re. 1 per sq. yard. ‘There is some arbitrariness 
in this assessment, but in the absence of better evidence, it is not possible to 
arrive at any other result. We accordingly hold that a fair market price of 
this land, having regard to all its potentialities, is Rs. 2,342. This is exclusive 
of the 15% for compulsory acquisition. 

The second question is as to whether there has been any deterioration in the 
value of the land which has been severed off. The original acquisition coveretl 
the entire plots, but the Government have acquired only a portion abutting the 
road and have left the portion at the back of this plot to the persons interested. 
At the instance of the District Judge a right of way has now been allowed over 
the land already acquired; but there is no doubt that when the remaining land 
has lost its frontage towards the road, it has deteriorated in value. ‘The persons 
interested are, under Section 23(1), 3rd paragraph, entitled to compensation for 
the damage sustained by reason of severing such land from the other Jand. It 
is very difficult to assess the amount of the damage, but we think that on the 


whole it would be a fair estimate to fix the damage at Rs. 158; thus the total , 


value of the amount of compensation to be “ixed is Rs. 2,500. 

The third question is one of apportionment of this value between the 
zamindar on the one hand and the tenants on the other. As the tenants did 
not put forward any definite claim in the court below, they cannot get more, 
than what they have been awarded. Whatever excess share is due to them would, 
therefore, remain for the benefit of the Secretary of State. Admittedly the 
claimant-zamindar is entitled to such 2 share in this amount as would represent 

‘the value of his interest. In the case of L. W. Orde v. Secretary of State for 


W Nindia in Council, I. L. R. 40 All. 367 a similar situation had arisen in which 
the occupancy tenants had acquiesced in the award made by the Collector and 


uthe zamindar was not allowed to claim the amount which would have gone to 
“the tenants, if they had put forward any-claim. He was given compensation 
realculated at a certain rate based on the income. ‘The learned Judges did not, 
(an'that case, proceed on the assumption that the zamindar’s rights in such lands 
were much more than those of the occupancy tenants, and that, therefore, they 
q-Were at any rate entitled to more than half of the total value. On the other 


¢ hand, it has been held in the-case of Roban Lal v. Collector of Etab, [1929] 


. L. J. 522 that there is a substantial disparity between the rights of the land- 
lord and the rights of an occupancy tenant in these Provinces and that a fair 


Cy estimate would be to say that in a- rupee the landlord’s share ought to be ten 


annas and the occupancy tenant’s rights, 6 annas. The learned Judges have 
rightly pointed out: that there are several: matters which have to be borne in 
-mind in favour of the zamindar. These are:— 

. (1) that an occupancy tenant’s rent is liable to enhancement, although 


$ 


: 


A. L. J. R “ee CI. HIGH COURT Ik 
within statutory limits; 

(2) that the tenant is unablesto transfer his rights; 

.(3) that his right even to sublet is very much limited; 
. (4) that in the case of rent falling into arrears, from whatever reason, he 
is liable to be ejected; 

(5) that in the case of the tenant dying without one of the statutory heirs 
the tenancy would lapse to the landlord. ° 

As*abainst these there are also circumstances in favour of the tenants. 

(1) (e) No doubt an occupancy tenant’s right is liable to enhancement, 
but the enhancement of rent of an occupancy tenant cannot be effected more than 
once in 20 years and this too for not more than 25 per cent. (Sections 67 and 
50 of the Tenancy Act). ame 

(b) As against this Government revenue payable by gA A 
liable to enhancement, though it cannot be enhanced w chin ‘the period o 
existing settlement. fess 

(2) Of course, the occupancy tenant has no rig 
whereas the zamindar can transfer his proprietary interttt.» 
transferable interest of the zamindar is, for all practic% 
the rent which he receives from the tenant. Although™k, 
contingent rights, he has no right of actual occupation. : T ni 
_ (3) The right of a tenant to sublet the land is very much limited, but as 
against this the zamindar’s right to sublet the land to anybody else does not 3 : 
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so long as the occupancy tenant continues. 

(+) The tenant is liable to ejectrent when the rent falls into 
Similarly the zamindar’s proprietary interest can be sold if he does not pay the 
Government revenue. 

(5) In the case of the tenant’s line becoming extinct or there being no 
other, collatcral sharing in the cultivation, the tenancy would lapse to the land- 
lord. But such a contingency is remote and there is also a possibility of the 
zamindar dying heirless in which case the land would escheat to Government. 


The outstanding fact, however, is that the Jandlord’s right is limited in 
practice to the collection of rent, whereas the tenant is in actual physical posses- 
sion of the land. There is no doubt that the tenant derives much more benefit 
and income from the land than the zamindar ordinarily does. When the land 
*is acquired by Government, the person, who suffers most for the time being, is 
certainly the occupancy tenant who has been turned out and not the zamindar 
who gets cash in lieu of the annual income-cash which he can re-invest. 
Ordinarily when zamindari properties are sold, the sale price is fixed on the basis 
of the rental, the rate being high on account of the contingent rights of the 
zamindar. 

We, therefore, find it very difficult to lay down any hard and fast rule or to 
hold that the rights of the landlord are necessarily greater than those of the 
occupancy tenant, and that the landlord, should, therefore, get a larger share 
in the amount of the compensation. But this view has been clearly expressed 
in Rohan Lal’s case quoted above. ; 

We think that this is an important question affecting the rights of zamin- 
Xes and tenants in these provinces, and is likely to arise in most cases when- 
ebu? zamindari property is acquired for public purposes. As pointed out above, 
the principle on which the learned Judges in L. W. Orde’s case proceeded was 
quite the contrary. 

We, therefore, think that it is necessary that the following question should 
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Cwm for agricultural- land as between the landlord on the one hand and occupancy 








Ts tenants on the other.” s . ie 
N. P. Asthana and B. N. Sahai for the appellants. . 
SHIAM LaL Muhammad Ismail (Government Advocate) for the resportdent. 
v. . 
COLLECTOR The following judgments were delivered:— 
oes SULAIMAN, C. J.—The quéstion referred to the Full Bench js:— 
Sularman, In the absence of any specific evidence as to custom, practice or 
j agreement, what would be the fair ratio of distribution of the compen- 


sation awarded for agricultural land as between the landlord on the one 
hand and occupancy tenants on the other. 

A plot of land belonging to a zamindar and occupied by two tenants 
was acquired by the Government under the Land Acquisition Act. 
Separate compensations were awarded by the Collector to the zamindar 
and the tenants. It has been held that the tenants did not make a proper 
reference to the District Judge, and accordingly they have not been allowed 
to get any larger compensation. The zamindar objected, but his objection 
has been dismissed by the District Judge in appeal. A Bench of this 
Court has come to the conclusion that the full value of the compensa- 
tion for the land acquired is Rs. 2,500, and has further held that the 
zamindar is entitled to only so mach out of it as would represent 
adequate compensation for the acquisition of his interest in the land and 
that any excess amount which shculd have gone to the tenants can be 
retained by the Secretary of State. 

In assessing the compensation the Bench has, on the strength of an 
earlier ruling of this Court and one of the Calcutta High Court, .Pro- 
ceeded on the principle that the market value of the land acquired 
irrespective of any consideration as to how it is held by the various per- 
sons interested in it should be first found out, and then the amount ° 
apportioned between the various claimants. 

Such a view obviously gives much more to the zamindar than he 
would ever be able to get in an open market as consideration for his 
interest, when hampered by the rights of occupancy tenants. It also’ 
gives to the tenants a share in the enhanced value of the land on account 
of its becoming a building site, although the occupation by the tenant 
is for agricultural purposes only and he cannot build upon it. This 
seems somewhat unfair to Government. On the other hand, when the 
Government is forcibly acquiring land as a third party, it does not seem 
to be unfair that it should be called upon to pay the full value of the 
land which it can fetch if all the rights were to be simultaneously trans- 
ferred free from all obstacles. Tke question of distribution among the 
claimants who can mutually settle their disputes among themselves does 
not directly concern the Government, nor does it seem just that the 
Government should take advantage of such a possible dispute. ‘That 
question, however, has not been referred to us. The only question that 
arises for consideration is as to the apportionment of the compensation 
between the zamindar on the one hand and the tenants on the other. 

The Board of Revenue have, in their Circulars, issued certain direc- 
tions to Collectors fixing maxima both for the amount to be awarded 
to the zamindar and the amount to be awarded to an occupancy tenant 
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in the case of culturable lands. An occupancy tenant is allowed four 
times the rent-rate payable by*a statutory tenant plus 10 times the dif- 
ference. between that rate and the rent actually paid by the occupancy 
tenant; whereas the zamindar is allowed no more than 16 times his net 
profit. The method is not only a complicated one, but it is also difficult 
“to see on what principle it is based. 

In Section 40 of the new Tenancy Act, provision has been made for 
the acquisition of land by a landlord from an occupancy tenant, but that 
is for the special purpose of farming on improved lines, and before 
acquisition can be made the Collector has to be satisfied that reasonable 
grounds exist for ordering such an acquisition; and the Collector is bound 
to award to the tenant another land with similar advantages in the same 
village or with his consent in another village; and it is only to such 
extent as such land is not available that the Collector has to award 
monetary compensation. The rate of monetary compensation fixed is 
six times the annual rental value. of the land calculated at rates prescribed 
for statutory tenants. But as non-occupancy tenants have become 
statutory tenants under the Act the rents payable by statutory tenants are 
likely to approximate to rents payable by non-occupancy tenants. We 
do not think that this special provision can be of any help in fixing the 
proportion where land is acquired by Government from both the land- 
lord “and the tenant. The loss to the tenant is not represented by a 
multiple of the rent which he pays to the zamindar, but by a multiple 
of what he himself derives from the land. 

The landlord can never sell his interest, subject to the rights of occu- 
pancy of tenants, at the full rate which the land would fetch if it were 
not hampered by occupancy rights. He is therefore not entitled to the 

» entire compensation minus six times the rent. This would be ignoring 
the fact that without the surrender of the occupancy rights the utility 
of the land for building purposes is very small indeed, and the tenant is 
entitled to claim compensation for the surrender of his rights of occu- 
*pation. f 

No doubt in Calcutta greater emphasis appears to have been laid 
in several cases on the fact that the zamindar is tbe owner of the land. 
As against this it cannot be lost sight of that the occupancy tenant is ir 
actual possession of the land and that the zamindar’s possession is only 
constructive. 

Prior to 1929, there does not appear to have been any case of this 
court in which any`hard and fast rule for apportionment was laid down. 
In the case of Hirday Narain v. Mrs. M. J. Powell the High Court did 
not accept all the conclusions of the District Judge and did not find that 
the tenant had any transferable right or any absolute right to build upon 
the land, and yet it divided up the amount of the compensation between 
the zamindar and the tenant in the ratio of the net incomes derived by 
each. At page 13 the learned Judges observed:— 

In the absénce of definite evidence as to the respective rights of the 
parties in the land, we think that the sum awarded should be divided 
between them in proportion to the values of the interests hitherto enjoyed 
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by them, after making due allowance for the possibility of the rent being 
enhanced. $ . 
They accepted the finding of the District Judge that the annual value of 
the tenant’s interest in the land was Rs. 22 “and the annual value*of the 
appellant’s interest was Rs. 11 and then they divided the total sum in 
the proportion of 2|3 and 1|3 respectively. 

In the case of L. W. Orde v. The Secretary of State for India? the 
occupancy tenants had not come up in appeal before the High Court and 
the zamindar alone was claiming a larger amount that what had been 
awarded. It had been found by the District Judge that the market 
value of the property was at the rate of Rs. 500 per bigha. The Collector 
had awarded to the tenant compensation at the rate of Rs. 108 per bigha 
and to the zamindar at the rate of Rs. 213. The District Judge dis- 
allowed the claim of the zamindar to get more on the ground that as the 
land in question was hampered by the existence of the tenant’s occu- 
pancy rights it had no value other than the value calculated on its rent 
income to a person who could not extinguish those occupancy rights 
(p. 368). The zamindar claimed the whole of the compensation minus 
what had been given to the tenant. A Division Bench of this Court 
(Piggott and Walsh, JJ.) held that had it been established that the occu- 
pancy-tenants were prepared to surrender their rights to their proprietor 
for the time being in return for the sum awarded to them by the Colfector 
there might have been some basis for the contention that the award in 
favour of the zamindar should be increased by the difference between 
the market vzlue of the land as a building site and the sum total of the 
compensation awarded by the Collector to both, but as there was no 
such evidence on the record, the mere acquiescence by the occupancy 
tenants in the Collector’s award by no means suggested as a necessary 
inference the fact that they would not have stood out for a higher price 
if they had found themselves bargaining with a proposed purchaser of 
the proprietary rights. In the result they upheld the order of the District 
Judge under which the zamindar had got compensation at the rate of° 
Rs. 213 per bigha although the value of the land was found to be Rs. 500 
per bigha. ‘This also worked out at less than half. 

The lates: case of this Court is Roban Lal v. The Collector of Etah’. 
The Division Bench, to which one of us was a party, clearly pointed out 
that there was a substantial disparity between the rights of a landlord 
and the rights of an occupancy tenant in these Provinces. The follow- 
ing facts were particularly emphasised at page 525:— 


(1) That an occupancy tenant’s rent is liable to enhancement, al- 
though within statutory limits; 

(2) that the tenant is unable to transfer his rights; 

(3) that his right even to sublet is very much limited; 

(4) that in the case of rent falling into arrears, from whatever 
reason, he is liable to be ejected. 

(5) that in the case of the tenant dying without one of the statu- 
tory heirs, the tenancy would lapse to the landlord. 

It was also added that the number of statutory heirs was small and 
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the chances of the occupancy rights lapsing were not at all remote. The Cru 

reference to the rights to the minerals may be disregarded. The learned 

Judges conceded that it was difficult to give a money value to the res- 
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1. (a) No doubt an occupancy tenant’s rent is liable to enhance- 
ment, but the enhancement of the rent of an occupancy tenant cannot 
be effected more than once in 20 years, and this too for not more than 
25 per cent (Sections 67 and 50 of the Ténancy Act). 

(b) As against this, the Government revenue payable by the zamin- 
dar is also liable to enhancement though it cannot be enhanced within 
the period of the existing settlement. 

2. Of course, the occupancy tenant has no right to transfer his 
rights, whereas the zamindar can transfer his proprietary interest. But 
the value of the transferable interest of the zamindar is, for all practical 
purposes, governed by the rent which he receives from the tenant. Al- 
though he transfers his other contingent rights, he has no right of actual 
ss ag 

. The right of a tenant to sub-let the land is very much limited, 

but as against this the zamindar’s right to sub-let the land to anybody 
else and put him in possession does not exist so long as the occupancy 
tenant continues. 
°4. The tenant is liable to ejectment when the rent falls into arrears. 
Similarly the zamindar’s proprietary interest can be sold if he does not 
« pay the Government revenue. 

5. In the case of -the tenant’s line becoming extinct or there being 
no other collateral sharing in the cultivation, the tenancy would lapse 
to the landlord. But such a contingency may be remote; and there is 

*also a possibility of the zamindar dying heirless in which case the land 
would escheat to Government. 


The outstanding facts are that the landlord’s right is limited in 
practice to the collection of rent whereas the tenant is in actual physical 
possession of the land, and on the other hand the proprietary interest iu 
the land vests exclusively in the zamindar and not in the tenant. If the 
zamindar were-to sell-his land occupied by occupancy tenants in open 
market he cannot get a higher price than what would be calculated on 
the basis of the rent realised by him because the occupation by the occu- 
pancy tenant stands in the way of his building upon it. On the other 
hand, it is also clear that an occupancy tenant has no right to build upon 
the land without the permission of the zamindar, and such permission 
would not ordinarily be obtained without the payment of a heavy nazrana. 
The tenant’s right is primarily confined to the occupation of the land 
for agricultural purposes. He can always get his full sub-letting value, 
but not ordinarily its value as a building site. But he is also entitled to 
surrender value of the land, that is to say, the compensation which he 
can- demand from the landlord before -he would agree to surrender his 
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Cva occupancy rights. When land is acquired compylsorily,: M tenant loses 
1933. his physical possession whereas the zamindar, loses his proprietary interest 
and constructive possession. It therefore follows that ‘the benefit of the 
os Lat enhanced value of the land should” go, both «to the zamindar amd the 
Couxcror tenant. The question in what proportion it should go is a difficult one. 
or AGRA It seems to be very difficult to say definitely that m every case the 
Sulaman, bundle of rights possessed by the zamindar would necessarily outweigh 
cC. J. the bundle of rights possessed by ar. occupancy tenant, and even if they 
do so outweigh, it is still more difficult to value the excess of the rights 
possessed by the zamindar. 
For instance, there may be a tenant who-has a large family of sons 
` and grandsons, and there is no prospect of his line becoming extinct and 
he may also be fairly well off so that there is no fear of his being ejected 
for non-payment of a rent. In such a case the prospective chance of the 
zamindar for obtaining the occupanzy tenancy is almost negligible. On 
the other hand, there may be an old Hindu widow as an occupancy 
tenant, who has no daughter, daughter’s son or collateral of her deceased 
husband joint with her in the cultivation. In such a case the chance of 
the tenancy lapsing to the zamindar would be very great, and the value, 
of the interest of the zamindar, thezefore, fairly high. 


The method adopted by Griffin and Chamier, JJ. in Hirday Narain’s 
case was that in the absence of definite evidence as to the respective rights 
of the parties in the land the apportionment should be in the ratio of 
the annual values of their interests, :.e., in the ratio of the net profits to 

- the zamindar and the net profits to the tenant. The net profits of the 
zamindar are to be determined by the diference in the amount of rent 
received and the amount of Government Revenue paid by him; and the 
net profit of the occupancy tenant would be the difference between the + 
rent which he would get by sub-letting the land and the rent which he 
pays to the zamindar. This method puts the zamindar and the tenant 
on the same fcoting so far as the enhanced value is concerned. But in 
most cases such a method of distribution of the compensation would result 
in giving to the zamindar slightly more than what the tenant would get 
and may approximate to the ratio of 10 annas and 6 annas in the rupee. 


There can, therefore, be no great objection to the adoption of the 
rough rule of practice which was leid down in Rohan Lal’s case when 
there are no oie considerations and there is no other definite evidence 
to the contrary. It must however be clearly understood that this rough 
and ready rule is not accepted by me as any rule of law, but merely as a 
rule of practice for the purpose of forming a rough estimate of the res- 
pective rights of the zamindar and tae tenants, to be a guide only when 
both the parties have failed to adduce any definite evidence to show 
other considerations and circumstances, which would lead to a more satis- 
factory assessment of their respective rights. When the parties have 
failed to adduce any evidence and the court has to apportion the amount, 
it cannot but act in a somewhat arkitrary manner in trying to make a 
fair estimate. I think that in such an event, the court is not likely to 
be far wrong if it were to accept the ratio suggested in the latest case of 
this court prima facie as a just proportion. In the absence of definite 
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evidence, the “Court may presume that the interests of the landholder 
and that of the occupancy ‘tenant are in the ratio of 10 to 6 but if there 
are other considerations and circumstances that presumption may be re- 
buttede Of course, wheré*either the landholder or the tenant proves 
that a specific amount has been spent qn an extraordinary improvement 
of the land by him exclusively, compensation equal to that amount will 
have te be fixed separately for such improvement. 
This is my answer to the question referred. 


Kine, J.—I agree that the suggested ratio of 10 to 6 may be adopted 
as a rough and ready rule of practice, in the absence of any evidence to 
the contrary, in exceptional cases, like the present one, where the land 
has a special value as a potential building site. 

In my opinion the ratio suggested has no application to ordinary 
cases where only the agricultural value of the land has to be considered. 
In such cases the question of apportionment between landlord and occu- 
pancy tenant does not arise. The Collector makes his award in accord- 
ance with the instructions contained in Chapter XV of the Manual of 
the Revenue Department. The sums payable as compensation to the 
landlord and to Ai tenant respectively are separately assessed. ‘The land- 
lord’s compensation is calculated in accordance with paragraphs 467 to 
474, and the occupancy tenant’s compensation in accordance with para- 
graph 485. ‘The point that I mean to emphasize is that the compensation 
payable to the landlord and to the tenant is calculated separately and 
independently. ‘The result is that there is no lump sum, or joint assess- 
ment, which has to be apportioned betwéen the landlord and tenant. 
It would no doubt be possible to work out the average ratio of the land- 
lord’s interest to the tenant’s interest by comparing the sums paid as 
compensation to landlords and to tenants respectively in a large number 
of cases. We have no materials for calculating the average ratio and J 
do not see what useful purpose would be served by such a calculation. 
In practice the courts are not called upon to divide any lump sum between 

*the landlord and the tenant. If a reference is made to the court by the 
landlord, then the court has to decide whether the compensation awarded 
to the landlord or to the tenant, as the case may be, is fair and adequate 
but there is no question of apportionment of a lump sum between land- 
lord and tenant. 

It is only in exceptional cases, where the land has a special value, as 
a potential building site, that the question of apportionment arises. I 
quite agree with the Hon. C. J. that this special building value should be 
divided between the landlord and the tenant. The land does not become 
available to a third party for building purposes unless the landlord trans- 
fers his interests and the occupancy tenant also surrenders his occupancy 
rights. Thus, both landlord. and tenant are clearly entitled to a share 
in the special value. This principle is also expressly recognised in Para- 
graph 491 of the Manual. Where the land has a special building value 
the assessment has to be made in a lump sum and both landlord and 
tenant are entitled to a share. So it is only in exceptional cases of this 
class that the question of apportionment between landlord and tenant 
arises. I see no reason to dissent from the suggested ratio of 10 to 6 but 

3 


1 
-è: 


HIGH COURT 17 


Civ 


1933 





SHtaAmM LAL 
v. 
COLLECTOR 
OF AGRA 





Sularman, 


C. J. 
King, J 


Cryin 


1933 





Smam LAL 
v 


COLLECTOR 
OF AGRA 





Mukeryi, J. 


18 HIGH COURT [1934] 


I would restrict the application oz the ratio to cases where the land has 
a special value, as a building site, in addition to its agricultural value. It 
should also be understood that the suggested ratio applies only to tem- 
porarily settled estates. g er 

MUKERJI, J.—I agree with the Hon. the Chief Justice and King, J. 
that as a rough and ready means of dividing the compensation between 
the landlord and the occupancy tenant the ratio of 10 to 6 is a fair ratio. 
I, however, wish to say a few words. 

When the Government acquires a piece of land, it must pay the 


‘ 


legitimate value of it, irrespective of the fact who holds the land and 


in what shares. The land may be held by say 100 petty sharers and it 
may again be held by tenants and sub-tenants. The proprietors may 
find it extremely difficult to agree among themselves as to whether they 
should sell the land and therefore it may be well nigh impossible for them 
to sell the land to a private purchaser. Again, for the reason that some 
of the actual holders of the land are tenants without any right of transfer 
and for the reason that the landlord and the tenant cannot agree to give 
a transferee good title and possession, there may be practical difficulty 
in transferring the property to a private individual. But these consider- 
ations cannot be relevant in finding out the price which the Government 
must pay in acquiring the land. If these considerations were relevant, 


the Government would pay different prices for the same land in different 


circumstances which have nothing to do with the intrinsic worth of the 
land or the market value of it. 

When the price payable by the Government has been determined 
the question of apportionment will arise and then we must find out the 
proportionate value of the interests of the people who have anything to 
do with the land. This will have to be done, whether the land has any 
value as a building site or not. I am unable to discover any valid reason 
for making a distinction between methods of apportionment in these two 
cases. The argument that there were difficulties in the way of the pro- 
prietors or the holders of different interests in the land to give a perfecte 


‘title and possession to a private purchaser does hold good in both cases, 


and in both cases the difficulty is removed by the fact of compulsory 
acquisition of all interests in the property. In the case of Roshanlal v. 
The Collector of Etah* to the decision of which I am a party no distinction 
was drawn be-ween a land fit for building site and land fit only for agri- 
cultural purposes, and, I respectfully submit, no such distinction exists. 
I may also mention by the way that in the said case the mention of the 
right of the landlord to the minerals, was made in a general way and not 
having regard to the rights of landlords in these Provinces, where there 
is only a temporary settlement. In another case, to the decision of which 
I was also a party (see Khushal v. Secretary of State for India®), it was 
held that the Government and not the zamindar in these Provinces was 
the owner of the minerals. : 

As regards the rules framed by the Board of Revenue for the assess- 
ment of the values of the interests of the tenant and the landlord in lands 
held and used for agricultural purposes, it is enough to say that those 
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rules are not binding on the Civil Courts and where they are in conflict 
with the right view of things, they must give way. 

+I agree to the answer proposed ky the Hon’ble the Chief Justice. 

By THE Court—In the absence of definite evidence, the court may 
presume that the interests of the dandlogd and of the occupancy tenant, 
exclusive of specific amounts spent on extraordinary improvements of 
the land,are in ‘the ratio of 10 to 6; but if there are other considerations 
or circumstances, that presumption may be rebutted. 


FULL BENCH 


HABIBULLAH AND ANOTHER (Plaintiffs) 
versus — 
MAHMOOD and orHers (Defendants) * 

Civil Procedure Code, Or. 21, R. 63—Interpretation of—Order dismissing 
objection under Or. 21, R. 58—Attachment ceases within one year—W hether 
order conclusive. : 

On the attachment having ceased to exist within the period of one 
year from the dismissal of the objection under Or. 21, R. 58 C. P. C., it 
is no longer incumbent upon the claimant to file a suit for a declaration 
of’ title to the property in order to avoid the conclusiveness of the order 

®in the claim case; and the order in the claim case ceases to be conclusive 
as between the decree-holder and his representative on the one hand, and 
the objector and his representative on the other, when the property is 
subsequently attached by the same decree-holder or his successor-in-title. 

Fmst APPEAL from a decree of Ray RAJESHWAR SAHAI Esq., First 
Subordinate Judge of Cawnpore. 

The following is the Referring Order:— 

MUKERJI and BENNET, JJ.—This is a first appeal brought at the instance 
of the plaintiffs. The facts briefly are these. One Ram Chandra obtained a 
decree on the original side of the Calcutta High Court, being decree No. 705 of 
1926, on November 10, 1926. The decree was for money and against one 
Nanhen Mistri of Cawnpore. Before the decree could be transferred to Cawn- 
pore for execution, and indeed one day before the -decree was passed, Nanhen 
sold on November 9, 1926, a house of his, which is now in dispute, to one Wali 
Muhammad, for a sum of Rs. 5,000. Ram Chandra having got his decree trans- 
ferred to Cawnpore sought the attachment of the house of Nanhen, and attach- 
ment was made on December 9, 1926. Wali Muhammad objected to the 
attachment on the ground that the property belonged to him and did no longer 
belong to Nanhen Mistri, and therefore could not be attached in execution of a 
decree against Nanhen. This objection was dismissed on January 22, 1927, 
it being held that the property still belonged to Nanhen, and Wali Muhammad 
had no title to the property, being only a fictitious transferee. j 

Wali Muhammad instituted a suit to have this order set aside on January 
25, 1927. In the meanwhile the execution case was ‘struck off for default by 
the Cawnpore Court on April 20, 1927. Wali Muhammad thereafter did not 
prosecute his suit, and it was dismissed for default on May 6, 1927. 

Wali Muhammad sold the house he had purchased from Nanhen to the 
plaintiffs on December 22, 1927. Ram Chandra, the decree-holder, also sold 
his decree, and to one Mahmud. Mahmud applied for execution of the decree 
and attached, the property on October 30, 1928. Thereupon the plaintiffs, who 
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had made the purchase from Wali Mchammad, -filed an objection to the attach- 
ment, and by a lengthy judgment the learned Subordinate Judge dismissed it on 
December 11, 1928. The appellants applied jin revision to this Court, but a 
learned single Judge of this Court disntissed the-.application in revision on Feb- 
ruary 22, 1929. Then the plaintiffs filed the sut of which this appeal has 
arisen on March 6, 1929. e 

The defence to the suit was *manifold, and one of the defences was that 
the suit was barred by time. The learned Subordinate Judge held that the date 
from which the limitation began to run was January 22, 1927, when the objec- 
tion of Wali Muhammad, the predecessor-in-title of the plaintiffs, was dis- 
missed. 

On behalf of the appellants it is contended that after the order of January 
22, 1927 was passed, the execution case was dismissed for default on April 20, 
1927, with the necessary result that the attachment was withdrawn, and that, 
therefore, it was no longer necessary for Wali Muhammad to prosecute his 
suit, and it was no longer necessary for the plaintiffs to institute a suit within 
one year from January 22, 1927. 

On behalf of the appellants the case of Basanti Devs v. Chhote Lal, 1931 
A. L. J. 856=1. L. R. 53 All. 918 has been relied on. In this case the learned 
Acting Chief Justice and one of the Judges of this Court held that the language 
of Order XXI, Rule 63 was ambigucus, but in view of the fact that other 
High Courts had taken the view that the withdrawal of the attachment relieved 
the losing party in the objection case from instituting a suit within: one year 
of the order, their Lordships should also take that view. e 

We have for ourselves considered the language of Order XXI, Rule 63. So 
far as it is relevant for our purposes ir runs as follows: “Where a claim or an 
objection is preferred the crder shall be conclusive.” The portion 
of the rule which we have not quoted states that this provision of law is sub- 
ject to the resalt of a suit that may be instituted by the unsuccessful ‘party 
to establish the right which he claims. 

If the order is going to be conclusive, this means that it is going to be 
conclusive between the contending parties, that is to say, between the decree- 
holder, on the one hand, and the objector, on the other. There is no provision 
in Rule 63 or anywhere in the Code which says that the withdrawal of the 
attachment wil! operate to nullify the order that may be passed in the claim 
case. 

We have considered the result that would follow from the conclusion 
that the withdrawal of the attachment would nullify the decision of the Court, 
and we find that it would be indeed startling. An unsuccessful decree-holder 
has only to have his execution application dismissed for default, and then he 
can again attach the property and again contest the objector’s claim, although 
the latter may have been successful at an earlier stage of the execution. Similarly, 
as has happened in this particular case, the objection of the plaintiffs’ predeces- 
sors-in-title was heard and decided aga:nst him, and yet the plaintiffs say that 
they are not bound by the decision obtained against their predecessor but were 
entitled to reagitate the matter in the execution court, and being unsuccessful, 
are entitled to bring a suit, although the period of limitation (one year, Article 
11 of Schedule I of the Limitation Act) expired long ago. 

Convenience is not a clear and cogent reason for reading a particular rule 
of law in a particular manner, especially where the language of the law is clear 
and admits of no exception. Rule 63 says in most clear terms that the decision 
in the claim or objection case shall be conclusive, subject to only one proviso, 
namely, the result of a suit instituted (within one year of the decision). It 
nowhere says that there is a further exception, namely, the dismissal of the 
execution application for default and the withdrawal of the attachment. 
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The conclusiveness of the order applies to decree-holder and his represen- 
tative, on the one hand, and the objector and his representative, on the other. 
If in execution of the same decree the same property is again attached, the pre- 
vious decision between the same parties or their predecessors should be con- 
clusive, subject of course to the result of the suit. 

We being strongly of opinion that nothing should be added to the language 
of Rule 63, Order XXI, and the consideration¢ which weighed in certain decisions 
of other High Courts were more or less not to the point, we refer this case for 
an authoritative decision to a Full Bench. The record of the case will be placed 
before his Lordship the Chief Justice for orders. 

The question to be determined is. Whether, on the attachment having 
ceased to exist within the period of one year from the dismissal of the objection, 
it is no longer incumbent upon the claimant to file a suit for a declaration of 
title to the property in order to avoid the conclusiveness of the order in the claim 
case, and whether the order in the claim case ceases to be conclusive as between 
the decree-holder and his representative on the one hand, and the objector and his 
representative, on the other, when the property is subsequently attached by the 
same decree-holder or his successor-in-title? 


Mushtaq Ahmad for the appellants. 
P. L. Banerji, M. A. Aziz, G. S. Pathak and Mabbub Alam for the 
respondents. 


The following judgments were delivered: — 


SuLAIMAN, C. J.—The question referred to the Full Bench is as 
follows: 
Whether, on the attachment having ceased to exist within the period 
of one year from the dismissal of the objection, it is no longer incumbent 
e upon the claimant to file a suit for a declaration of title to the property 
in order to avoid the conclusiveness of the order in the claim case, and 
whether the order in the claim case ceases to be conclusive as between the 
decree-holder and his representative on the one hand, and the objector 
and his representative on the other, when the property is subsequently 
attached by the same decree-holder or his successor-in-title. 
i The answer to this question depends on the interpretation of Order 
XXI, Rule 63 which provides that where a claim or an objection is pre- 
ferred, the party against whom an order is made may institute a suit to 
establish the right which he claims to the property in dispute, but, sub- 
ject to the result of such suit, if any, the order shall be conclusive. 
Now the word “conclusive” can have one of three possible meanings: 
(1) It may either meañ`that it is conclusive as between the parties for 
all purposes. On this interpretation the order declaring that the 
claimant had or had not the right to the property would be final and 
decisive subject to the result of the declaratory suit as between the 
claimant and the decree-holder and could not be re-agitated in any sub- 
sequent suit or proceeding, no matter whether it arose out of an execu- 
tion of that decree or not. (2) Or, it may mean that it is conclusive 
for the purposes of that proceeding, i.e., the proceeding relating to the 
attachment of that property. In this case it would follow that so far 
as this rule is concerned the order would be vacated and there would be 
no necessity for the filing of a suit for a declaration in case the attach- 
ment is withdrawn or falls through, because by that the proceeding 
would terminate. (3) It may mean that it is conclusive for the pur- 
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poses of that decree which was in execution. In such an event the 
matter would remain conclusive sc far as the claimant and the decree- 
holder are concerned with regard to the* execution of that decree. no 
matter whether it was in the same proceeding or in a separate proceeding 
started on a fresh application for, execution. 

It seems to me that the language is certainly ambiguous and there is 
much to be said for either of these three views. But the facte semains 
that this language has remained in the Code since 1882 and the legisla- 
ture in 1908 retained that word and re-adopted the old phraseology. It 
also cannot be disputed that the decisions in all the High Courts are 
unanimous on one point, namely, that if a claimant’s objection has been 
dismissed by <he execution court and before the time for filing the suit 
has expired the attachment is withcrawn and no longer subsists, it is not 
incumbent on him to file the suit; and that if the decree-holder re-attaches 
the property afresh it would be open to the judgment-debtor to re-agitate 
the question or, at any rate, to bring a fresh suit for a declaration of title 
within one year of the fresh attachment. - ~ 

The learned advocate for the decree-holder has only cited an early 
case of this Court, viz: Jeoni v. Bhagwan Sahai! which was decided under 
the language of Act VIII of 1859 which was quite different. Further- 
more, the learned Judges felt themselves bound by the pronouncement of 
an earlier Full Bench in Badri Prasad v. Muhammad Yusuf*. In? that 
Full Bench case however the attacament had not been withdrawn and 
therefore the point which we have to decide in this case did not at all 


On the other hand, all the other High Courts have taken the View 
that there is no complete bar against the claimant if the attachment is 
withdrawn. Imay mention the cases of Satish Chandra Ray v. Joy 
Chandra Roy*; Najimunnessa Bibi v. Nacharuddin Sardar*; Kashinath 
Morsheth v. Ram Chandra Gopinath’; Manilal v. Girdhar Nathalal 
Mabasukh Ram; Kumara Gounda v. Thevaraya Reddi; Gollanapalli 
Subhayya v. Sankara Venkataratnan®; U. Ngwe San v. U. Paw Hnyun?; 
Fateh Din v. Qutab Din”. 

In Onkar Prasad v. Dhani Ram a Bench of this Court agreed with 
the view expressed in two of the earlier Bombay cases and considered that 
an attachment which had been objected to by the claimant having been 
withdrawn the claimant was not prevented from maintaining a suit after 
the expiry of one year. It may, Lowever, be pointed out that in that 
case the attachment had been withdrawn because the decree had been 
stated to have been satisfied. 

In Basanti Devi v. Chhotte La Durga Prasad decided by a Bench 
of which I was a member it, was pointed out that rules 58 to 61 indicated 
that the objection of the claimant was principally directed against the 
attachment of his property and his endeavour was to get it released from 
such attachment and that if the attechment was subsequently withdrawn 
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the claimant was not debarred from re-agitating the question on a fresh = Cv. 
re-attachment. It was pointed out that the language of Rule 63 was 5,,, 
somewhat ambiguous and it was possible to treat it as implying that it 
was the duty of the objector whose objection had been dismissed to Hasmurtan 
establish his claim to the property in dispute within one year from the ypsmoop 
dismissal of the objection. But inasmych as the courts in India had 
interpreted the rule so as to apply it to the order of attachment only, as gerd 
had been held in Calcutta, Bombay and Madras and there was the possi- ves 
bilicy that claimants acting on such rulings have omitted to file suits 

after the attachment had ceased to exist, the Bench considered that in 

view of this string of rulings it would not be proper for them to depart 

from that course of decisions and interpret the rule in a different way. 

In Hanau v. Ehrlich! Earl Loreburn, L. C., at page 41, remarked: p. 


If you are to look at the words of this statute without any previous 
guidance at all, to my mind, either construction contended for is possi- 
ble as matter of language and pure interpretation of the meaning of 
language. But I agree with Vaughan Williams, L. J. that it is not right 
for even this house to reopen points of construction upon ambiguous 
language which have been settled for a long period of years; and I advise 
your Lordships to decide this case upon that ground. To my mind, 
when doubtful words in a statute have for a long period been decıded 
in a particular sense, we ought not to reopen the matter if we can help 
it. The doctrine Interest reipublicæ ut sit finis litium ought in such a 
case to apply. 

On that principle it seems to me that it would not be proper for us 
to go back on this long course of decisions which have attained unanimity 
in afl the High Courts and on which claimants whose objections have 
been disallowed might well have acted when attachments ceased. As the 

language of Order XXI, Rule 53 has remained the same since the old 
Code of 1882, it is our plain duty to give effect to the opinion which has 
been consistently expressed in all the High Courts.. 

According to this view these rules relate to summary investigation 
*into a claim of objection to the attachment of property seized in execu- 
tion of a decree and it is the duty of the defeated party to bring a suit 
in order to get rid of the order so long as that attachment is con- 
tinuing; but if the attachment ceases to exist the order itself is vacated, 
and there is no longer any further bar against re-agitating the matter 
on a fresh occasion whether on account of a fresh attachment or in some 
separate proceeding. ‘The reason to my mind is obvious. The claimant 
does not object to the execution of the decree at all. Indeed, he has no 
right whatsoever to object to the execution. His objection can only 
be that the property attached should not be attached as it is his own 
property. If the attachment is released his object is gained and so it be- 
comes unnecessary for him to seek relief by a regular suit. 

It seems to me unnecessary to express any final opinion as to whether. 
if an order is passed against the decree-holder releasing the property from 
attachment ‘and the decree-holder voluntarily gets his own application 
dismissed, he would still be entitled to re-agitate the question on filing a 
fresh application for execution. It may well be that although there is 
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no bar under this rule there is a bar on account of some general principle 
of res judicata or on the ground that theecause of action in favour of the 
decree-holder arose out of the release of*the property which continues 
just in the same way whether the application is pending or is not pend- 
ing. It is possible to hold that there is a distinction between the position 
of a claimant and a decree-holder :nasmuch as the position of a claimanc 
is improved if the attachment ceases after the order is passed; whereas the 
position of the decree-holder is in no way altered merely because the 
application for execution is dismissed. In that~view he must sue even 
if his attachment is gone. 

In my opinion the answer to the question referred to the Full Bench 
is that on the attachment having ceased to exist within the period of one 


_ year from the dismissal of the objection it is no longer incumbent upon 


Mukerys, J. 


the claimant to file a suit for a declaration of title to the property in order 
to avoid the conclusiveness of the order in the claim case, and that the 
same rule applies as between the representatives of the decree-holder and 
the claimant. 

Mukerji, J.— 

[After narrating the facts as given in referring order, His Lord- 
ship proceeded:—] 

The question which we have to answer is given in the judgment of 
my Lord, the Chief Justice, and I need not repeat it. I agree with him 
that the answer to the question should be in the negative, for the first 
portion, and in the affirmative for the second portion. 

As one of the Judges who weze responsible for referring the case to 
the Full Bench, I wish to say a few words. If the interpretation of Order 
XXI, Rule 63 were a matter res integra I would unhesitatingly have come 
to the conclusion that the conclusiveness of the order passed under Order | 
XXI, Rule 63 exists as between the decree-holder and his representatives 
on the one hand and the claimant znd his representatives on the other till 
the decree is satisfied and it would be immaterial whether the execution 
proceedings under which the attachment is obtained are for the timd 
being dismissed for default and the attachment is withdrawn. Indeed, 
I think, I could say much on the point in support of the view which I 
was inclined to make. Some of my grounds are given in the joint order 
of myself and my brother who agreed to refer the case to a Full Bench. 
But, as has been pointed out by my Lord, the Chief Justice, the inter- 
pretation tha: has been given to the rule has been one way in all the 
courts and for a long period of time. Many persons on faith of those 
rulings may have been advised not to file a suit and if we hold otherwisc 
today they might suffer and their loss may be irreparable. It is, therefore, 
necessary to stick to the interpretazion which has been almost uniformly 
given, in the interest of the public at large, because it is for the interest 
of the public that the law exists. 

In the view which the courts have taken it would not be incumbent 
on the claimant to institute a suit for a declaration of his title if the 
attachment is withdrawn for some reason or other. On the other hand, 
the decree-holder would not be relieved from the necessity of instituting 
his suit, if the claimant has succeeded in the execution department. This 
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would be the result even ifthe decree-holder’s application for execution 
is dismissed for default-with the result that the attachment is withdrawn. 
This is a position which cannot be supported by the language of Section 63 
but this position must be accepted a8 being the right rule of law having 
regard to the numerous cases decided by all the High Courts. 

As I have already said I agree in the answer proposed by my Lord, 
the Chief Justice. 

Kine, J.—I concur in the answer proposed. 

The High Courts in India have been unanimous in their decisions 
on the questions referred to us. I agree with my learned brothers that 
there is some difficulty in reconciling judicial opinion on this point with 
the language of Order XXI, Rule 63, but as the courts have been unani- 
mous in their views for so many years, I think that on the principle of 
stare decisis we should answer the first question in the negative and the 
second in the affirmative, viz: that’on the attachment having ceased to 
exist within the period of one year from the dismissal of the objection, 
it is no longer incumbent upon the claimant to file a suit for a declaration 
of title to the property in order to avoid the conclusiveness of the order 
in the claim case; and that the order in the claim case ceases to be conclu- 
sive as between the decree-holder and his representative, on the one hand, 
and the objector and his representative, on the other, when the property 
is sulsequently attached by. the same decree-holder or his successor-in- 
title. : 
By THE Court—The answer to the first part of the question is in 
the negative and that to the second is in the affirmative. 


FULL BENCH 
BALKESHA KUNWAR AND ANOTHER (Plaintiffs) 
Versus 
HARAKH CHAND anp oTHERS (Defendants)* ; 
Pre-emption Act (Local, XI of 1922), Sec. 19—Pre-emption suit—Pending suit 
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suit dismissed—A ppeal—During pendency of appeal sale set aside—Whether 
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appellate court should, give effect to subsequent decision in execution pro- j 


ceedings and decree suit. 

Per SuLaman, C. J—Where on the date of the decree in the pre- 
emption suit another decree or order exists which makes the pre-emptor 
lose his status as a co-sharer then his claim would fail. But if that decree 
or order were subsequently set aside either on appeal, or review or by a 
separate suit, the question whether he should be deemed to have still had a 
subsisting right on the date of the decree in the pre-emption suit would 

- depend on the form of the decree or the order, as the case may be. If the 
subsequent decree or order is given a retrospective effect so as to vacate 
the previous decree or order then it must be held that he never lost his 
right and that he continued to have a subsisting right. On the other 
hand, if the subsequent decree or order takes effect from any date subse- 
quent to the date of the previous decree or order, then obviously the pre- 
emptor had lost his status at least for a time and his suit must fail. 
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During the pendency of the pre-emption suit the pre-emptor’s entire 
proprietary interests in the villages ip suit were sold in execution of a 
money decree against him, ard the gale was confirmed and possession 
delivered to the auction-purchaser; and the application of the pre-emptor 
in the execution case for the setting aside of the sale under Order 21, 
R. 89 C. P. C. was still pendiag when the trial court dismissed the pre- 
emption suit on the ground chat the plaintiff had no subsisting right 
of pre-emption up to the datz of passing the decree. The pre-emptor 
appealed against this decree and during the pendency of the appeal the 
execution court set aside the auction sale under Order 21, R. 92 (2). 
Held, that the pre-emption suit must be decreed, as the appellate court 
should give effect to the decision arrived at in the execution proceedings 
which set aside the auction sale ab instio and thus established the plaintiff’s 
subsisting right of pre-emption on the date of the trial court’s decree in 
the pre-emption suit, 

Fist APPEAL from a decree of Basu CHaru Des BANERJI, Sub- 
ordinate Judge of Azamgarh. 

The following is the Referring Order:— 

SULAIMAN, C. J. and Kine, J.—This is a plaintiffs’ appeal arising out of a 
suit for pre-emption. The sale which forms the basis of the suit was made. 
by Harakh Chand, defendant No. 1, in favour of defendants Nos. 2 to 7 on 
March 16, 1928. The property transferred consisted of shares in two villages. 
After the date of the sale, that is, oa April 5, 1929, one Jagannath, a enant 
of one of the vendees, brought a suit against Kalap Nath plaintiff No. 2, a 
minor, for a sum of money and obtained a decree. In execution of this decree 
for money Kalap Nath’s property in the two villages in suit was sold by auction 
on August 21, 1922 and was purchzsed by defendants 2 to 7. The sale was 
confirmed and possession was delivered to them on October 19 and 20, °1929. 
On October 23, 1929 an application was made on behalf of Kalap Nath for 
setting aside the sale. The application purported to be made under Order XXI, 
Rule 99, but subsequently it was settl:d that the application must be understood ° 
to have been made under Order XXI, Rule 89. Kalap Nath applied to deposit 
the purchase money under Order XXI, Rule 89, but he made his application 
after a period of 30 days and asked for permission to extend the period on the 
ground that the sale proceedings and the sale itself had been kept concealed fron? 
him by fraud. The decree in the pre-emption suit was passed on November 23, 
1929. On that date, the learned Subordinate Judge held that plaintiff No. 2 


. bad no subsisting title in the village in suit and therefore had no right of pre- 


emption. The property of plaintiff No. 2 in the villages in suit had been sold 
to defendants 2 to 7 by the auction sale on August 21, 1929 and the sale had been 
confirmed. Although an application had been made by plaintiff No. 2 on 
October 23, 1929, for setting aside -he sale, no order had been passed by the 
learned Munsif before November 23. On that date, therefore, the trial court 
found that the plaintiff No. 2 had no subsisting right of pre-emption and 
accordingly dismissed the suit. 

Subsequently, that is, on August 20, 1930 the learned Munsif set aside the 
auction sale, finding that the proceedings were tainted by fraud. The Munsif’s 
order was upaeld on appeal by the learned Subordinate Judge and on second 
appeal by the High Court. 

It is argued for the plaintiff appellant No. 2 that as the auction sale by 
which he was alleged to have lost his title had been set aside, he never lost his 
proprietary right which entitled him to sue for pre-emption. 

The respondent has relied upon the ruling of a Bench of this Court in 
Umrao v. Lachbman, 1. L. R. 46 All. 321. That was a converse case; but it 
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was held that in pre-emption suits an appellate court should pay no regard to any 
event which happened subsequent to the date of the first court’s decree. That 
was a case where the plaintiff had a subsisting right at the date of the trial 
court’s decree; but owing to a subsequent decree he lost the status of a co-sharer. 
It was held that the plaintiff’s right cannot be defeated by reason of some event 
which happened subsequent to the date of the first court’s decree. If the same 
principle is followed in this case, it should be held that although the auction sale 
has beer? get aside subsequent to the date of the first court’s decree, that event 
would not effect the plaintiff’s right to obtain a pre-emption decree. As the 
case before us is the converse case of that dealt with in the ruling cited, and we 
feel that the question raised is of some difficulty, we direct that the case be laid 
before the Chief Justice for being decided by a larger Bench. 


Shiva Prasad Sinha for the appellants. 
K. N. Katju and M. L. Chaturvedi for the respondents. 


The following judgments were delivered:— 
Kine, J.—This reference arises out of a suit for pre-emption. 


On March 16, 1928 Harakh Chand, defendant No. 1, sold certain 
shares in two villages to defendants Nos. 2 to 7. 

On September 10, 1928 Mst. Balkesha Kuar and Kalap Nath Singh 
instituted their suit for pre-emption against Harakh Chand and his vendees. 
On that date the plaintiffs were co-sharers in the villages, while some of 
the défendant-vendees were mere strangers, so the plaintiffs had a right of 
pre-emption. 

During the pendency of the pre-emption suit one Jagannath obtain- 
ed a decree for money against Kalap Nath Singh (plaintiff No. 2) and 
in execution of his decree the entire proprietary interests of Kalap Nath 
Singh in the two villages were sold by auction on August 21, 1929, to 

„the defendant-vendees. This sale was confirmed and possession was deli- 
vered to the auction-purchasers on October 20, 1929. On October 23, 
1929 the judgment-debtor Kalap Nath Singh made an application to the 
execution court praying that the sale be set aside upon his depositing in 
court the sum required under Order XXI, Rule 89, and he deposited that 
sum. The auction-purchasers objected that the application and deposit 
under Order XXI, Rule 89 were time-barred, as having been made more 
than 30 days from the date of sale. The applicant claimed the benefit 
of Section 18 of the Limitation Act on the ground that he had been fraudu- 
lently kept in ignorance of the auction sale and had only become aware of 
it on October 20, 1929 when possession of the property was delivered by 
the amin. This application was still pending in the execution court when 
the learned Subordinate Judge pronounced judgment in the pre-emption 
suit. He held that, by reason of the confirmation of the auction sale, 
plaintiff No. 2 had ceased to be a co-sharer in the villages, while the de- 
fendant-vendees had become co-sharers. Plaintiff No. 1 also lost her right 
of pre-emption as she was suing jointly with plaintiff No. 2 who had 


become a mere stranger. It was admitted that an application for setting 


aside the auction sale was pending, but the trial court held that it could 
not take into account the possibility that the auction sale might be set 
aside at some future date. The trial court could only consider whether 
the plaintiffs have a subsisting right of pre-emption up to the date of 
passing the decree. On that date the plaintiffs had no subsisting right of 
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pre-emption and therefore their suit must be dismissed. The trial court’s 
decree, dismissing the suit, is dated November 23, 1929. 

The plaintiffs appealed against this dtcree and during the piles 
of the appeal the execution court set aside the auction sale on August 20, 
1930. This order has been uphgld by the Subordinate Judge on appeal 
and by the High Court in revision. 

The question for our consideration is what is the effect, if any, of 
the setting aside of the auction sale after the date of the decree in the 
pre-emption suit. 

As we considered it necessary, for the purpose of deciding this appeal, 
to know the result of Kalap Nath Singh’s application for setting aside 
the auction sale, we permitted the appellants to file certified copies of 
the Munsif’s order dated August 20, 1930 and of the Subordinate Judge’s 
appellate order dated March 21, 1931. The Munsif found that the 
applicant, Kalap Nath Singh, was unaware of the sale and was undoubted- 
ly “kept out of its knowledge fraudulently by the auction-purchasers and 
their co-adjutor the decree-holder.” He held therefore that under Section 
18 of the Limitation Act the application and deposit under Order XXI, 
Rule 89 were made within limitation, and he ordered accordingly that 
the sale be set aside. 

It is argued for the appellants that the effect of this order was to set 
aside the auction sale ab initio, so that the plaintiff No. 2 never lst his 
title and remained a co-sharer throughout. For the respondents, on the 
other hand, it is contended that when the auction sale was confirmed the 
title passed to the auction-purchasers. Even though the sale has been set 
aside by a subsequent order of the execution court, that order should not 
be interpreted as having any retrospective effect, so the auction-purchasers 
did not lose their title until August 20, 1930, long after the date of the , 
decree in the pre-emption suit, and the plaintiffs therefore had no subsist- 
ing right of pre-emption on that date. 

In my opinion the appellants’ contention must prevail. When Kalap 
Nath Singh’s property was sold by auction he had a right to get the sale 
set aside within 30 days by making an application and deposit under 
Order XXI, Rule 89. If he had done so the sale would not have been 
confirmed and no title would have passed. He was fraudulently kept in 
ignorance of the sale and therefore could not make his application within 
30 days. When he became aware of the sale he promptly made his appli- 
cation and deposit. I think it is immaterial whether the decree-holder 
alone was guilty of the fraud or whether the auction-purchasers were 
also accessories to the fraud. It has been finally held in the execution pro- 
ceedings that by reason of the fraud practised upon the judgment-debtor 
he was entitled under Section 18 of the Limitation Act to make the appli- 
cation and deposit under Order XXI, Rule 89 when he did, and to get 
the sale set aside under the provisions of Rules 89 and 92 (2). This 
means that the auction sale, and the order confirming the sale, have been set 
aside ab initio. In other words, no title has passed and the sale must be 
treated as absolutely void, as if it had never taken place and as if no order 
of confirmation had ever been passed. The auction-purchasers cannot 
base any title upon the order of confirmation which has obviously been 
set aside along with thé sale. To construe the order of August 20, 1930 
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as setting aside only the sale, while leaving the order of confirmation in 
force, would amount to depriving the former order of all meaning. I 
am quite unable to hold that the order of August 20, 1930 set aside the 
sale with effect from that date only, and not with effect from the date 
of the sale itself. 7 

If my view is correct; it follows thateon the date of the decree in the 
pre-emption suit the plaintiffs had a subsisting right of pre-emption, as 
required by Section 19 of the Agra Pre-emption Act. Although plaintiff 
No. 2 had apparently lost his proprietary rights and had apparently ceased 
to be a Fe SP nevertheless in reality he remained a co-sharer, just 
as if no auction sale had taken place. 

Dr. Katju, for the respondents, has relied strongly upon the case of 
Umrao v. Lachhman' for the proposition that it is not competent to an 
appellate court to pay regard to any events which may happen subsequent 
to the date of the trial court’s decree. In that case the pre-emptor’s claim 
was founded upon a sale deed executed in his favour by one Jawahir on 
January 10, 1919. During the pendency of the pre-emption suit the sons 
of Jawahir filed a suit for setting aside that sale, and that suit was pending 
when a decree in the plaintiff’s favour was passed in the pre-emption suit. 
Three months after the pre-emption decree Jawahir’s sons succeeded in 
getting the sale of 1919 set aside and this decision was affirmed in appeal. 
The sult was that the plaintiff lost his right of pre-emption by reason of a 
decree passed after the date of the pre-emption decree. The question arose 
whether the appellate court could set aside the decree for pre-emption 
on the strength of the subsequent decree. The learned Judges referred to 
Baldto Misir v. Ram Lagan Shuk? and made the following observations: 

We held in that case, and we hold in this case, that it is not competent 
to courts in appeal to pay regard to any events which may happen sub- 
sequent to the date of the first court’s decree; if on that latter date the 
plaintiff has a subsisting right to pre-empt, he is entitled to succeed and 
his suit cannot be defeated because, by reason of some event which has 

. happened subsequent to the date of the first court’s decree, he has lost 
the status of a co-sharer. 

There is nothing in the judgment to show whether the decree in 
favour of Jawahir’s sons set aside the sale with effect from the date of the 
sale, or from the institution of their suit, or from the date of the decree 
in their suit, or from some subsequent date. In a suit of that kind it 
may be that the decree for setting aside the sale was made upon the condi- 
tion that the plaintiffs should deposit some portion of the sale considera- 
tion which was held to be binding upon the family on the ground of legal 
necessity, and that the sale should be set aside with’effect only from the 
date of such deposit. We do not know the terms of the decree, but it 
seems to have been assumed that the sale was set aside with effect from the 
date of the decree or some subsequent date. On that assumption the 
ruling was, if I may say so with all respect, obviously correct. The plain- 
tiffs’ right of- pre-emption was subsisting at the date of the pre-emption 
decree and could not be affected by the loss of his interest occurring after 
the date of his decree. This is clearly laid down in Section 19 of the Pre- 
emption Act. But on that assumption the present case is easily disting- 
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Cva uishable. In the present case the plaintiff No. 2 did not acquire any fresh 
title after the date of the pre-emption decree, but it was finally decided 
after that date that he had never lost his title and that his right of pre- 
BarxesHa emption was subsisting, although apparently lost, on that data The 
language used in Usrao’s case is certainly very wide and general but I do 
Harary not think the learned Judges megnt to lay down a general proposition that 
Omand when a question of title vitally affecting a claim for pre-emptian, is sub 
King, J. judice in a suit or appeal between the same parties in some other court on 
the date when the decree is passed in the pre-emption suit, then the appel- 
late court hezring the appeal against the decree in the pre-emption suit 
must invariably disregard the decision on the question of title. In my 
opinion the sabsequent decision cannot be disregarded. If the effect of 
the subsequenz decision is that the plaintiff had or had not a subsisting right 
of pre-emption on the date of the decree in the pre-emption suit then the 
appellate court should give effect to it by reversing the decree if necessary. 
In the present case the question whether plaintiff No. 2 had ceased to be 
a co-sharer was being litigated in execution proceedings, and not in a 
regular suit, but I think the same principle will apply. If it were held 
that a judicial determination of a question of title must be invariably dis- 
regarded in an appeal against a decree in a pre-emption suit, if the deter 
mination is made after the date of such decree, then I think it would be 
necessary to issue general instructions to courts hearing pre-emption® suits 
not to pass any decree until the question of title has been finally decided. 
This would mean great delay in the disposal of pre-emption suits as the ques- 
tion of title might have to be finally decided in appeal to the Privy Council. 
It is undesirable to keep pre-emption suits pending so long, and it is un- 
necessary if the court hearing the appeal from a pre-emption decree can give 
effect to the decision of a question which was sub judice in some other court | 
on the date of the decree. I think this Court can and should give effect to 
the decision arrived at in the execution proceedings which set aside the 
auction sale ab initio and thus established the plaintiffs’ subsisting right of 
pre-emption on the date of the trial court’s decree in the pre-emption suit. e 
I would zllow the appeal and decree the plaintiffs’ claim for pre-emp- 
tion with costs in both courts. 








Mukerp, Jo MUKERJI, J.—I agree and have nothing to add. 
Sulaman, SULAIMAN, C. J.—I agree and would like to add only a few words. 
CJ , Section 19 of the Agra Pre-emption Act requires that the plaintiff 


must have a subsisting right of pre-emption at the time of the decree. It 
means that he must have a continuous and unbroken preferential right 
over the vendee from the time of the sale deed till the date when the decree 
comes to be passed. If he had a subsisting right at the time of the decree 
then the mere fact that he lost it afterwards would not affect his claim. 
On the other hand, if he did not have a subsisting right on the date of 
the decree and came to acquire it subsequently, it would not help him. 
It follows that one of the crucial dates is the date of the decree. Events 
which happen after the decree cannot be taken into account. 

‘Where, however, on the date of the decree in the pre-emption suit, 
another decree or order exists which makes the pre-emptor lose his status 
as a co-sharer then his claim would fail. But if that decree or order were 
subsequently set aside either on appeal, or review or by a separate suit, 
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the question, whether he should be deemed to have still had a subsisting 
right on the date of the decree én the pre-emption suit, would depend on 
the form of the decree or the order, as the case may be. If the subsequent 
decree pr order is given a retrospective effect so as to vacate the previous 
decree or order then it must be held that he never lost his right and that 
he continued to have a subsisting right. ° On the other hand, if the subse- 
quent deeree or order takes effect from any date subsequent to the date of 
the previous decree or order, then obviously the pre-emptor had lost his 
status at least for a time and his suit must fail. 


Where a suit is brought for the cancellation of a, previous transfer on 
the ground that it is voidable, it is possible to conceive of a period during 
which the option has not been exercised, and the deed would not be can- 
celled with effect from any date previous to the exercise of such option. 
It is also conceivable that the court may cancel the deed with effect from 
the date of its own decree or in some cases with effect from some future 
date when a condition is imposed for being fulfilled. In such a case the 
subsequent decree does not make the transfer void ab initio, it merely sets 
aside or cancels it with effect from a later date. 


. In the present case when the execution court itself extended the time 
for the application under Order XXI, Rule 89 on being satisfied that 
fraud had been committed, and accepted the deposit, it set aside its own 
order of confirmation and necessarily set aside the sale. Without having 
set aside the confirmation order it could not have entertained the applica- 
tion at all. It therefore follows that the court actually vacated its pre- 
vious order, and so the subsequent order setting aside the confirmation 
and ‘the sale must necessarily have a retrospective effect and date back 
to the previous date. The result is as if in the eye of the law no confirma- 
tion order had ever been passed and the sale had never been confirmed 
and therefore the pre-emptor had never lost his status as a co-sharer at 
all. It is inconceivable that an order setting aside the confirmation of a 
sale in such circumstances should have effect from any subsequent date. 
*When we take into account such a subsequent order we are not really giv- 
ing effect to any subsequent event that happened after the first court’s 
decree, but we are merely receiving evidence to show that the right of 
the plaintiff had in fact never been lost and that it had been subsisting all 
along, and that an order which had been obtained fraudulently and was in 
reality not binding on the plaintiff and was of no effect against him was 
subsequently revoked. 


With regard to the case of Baldeo Misir v. Ram Lagan Shukul,* 
decided by a Bench of which I was a member, I would only add that that 
was a case not governed by the Pre-emption Act but was decided on the 
principles of the Conimon Law of the Province. It was assumed in that 
case that the decree in favour of the sons setting aside the sale was effective 
from its own date. When a separate suit is brought for setting aside a 
sale, the decree may not necessarily be given a retrospective effect, parti- 
cularly if the option to avoid it was exercised after some interval of time. 
But there the decree or order is vacated by a subsequent decision which 
binds the parties and operates as res judicata, it is not as if a new event 
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has happened subsequently, but only that it is decided subsequently that 
the right had never in fact been lost. The setting aside of the previous 
order has necessarily a retrospective effects and the position is as if, the 
previous order had never existd. ° X 

By THE Court.—We allow the appeal and decree the plaintiffs’ 
claim for pre-emption with costs*in both courts on condition of payment 
by the plaintiffs of Rs. 15,000 within three months from this date. In 
case of default the suit will stand dismissed with costs throughout. 

Appeal allowed. 
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FULL BENCH 
MAKAN LAL and oTHeErs (Plaintiffs) 


Versus 
SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Defendant) * 

Land Acquisition Act (I of 1894), Sec. 18—Question of title between Gov- 
ernment and claimant—Whether can be decided by the ‘Cour? as coming 
within purview of Sec. 18—Civsl Procedure Code, Sec. 115 and Land 
Acquisition Act, Secs. 3(d) and 18—Decision of the ‘Cour? under Lani 
Acquisition Act—Whether High Court can revise. 

A question of title to the land acquired arising between the Gevern- 
ment and a claimant in the course of land acquisition proceedings can be 
referred by the Collector to the “Court” (as defined in Section 3(d) ) 
under Sec. 18 of the Land Acquisition Act, and the ‘Court’ on reference 
is competent to decide the question of title as between the Government 
and the claimant. À l 

Imdad Ali Khan v. Collector of Farrukhabad, I. L. R. 7 All. 817 
and Crown Brewery, Mussoorie v. Collector of Dehra Dun, 1I. L. R. 19, 
All. 339 overruled. 

Case law discussed. 

The “Court” as defined in Sec. 3(d¢) of the Land Acquisition Act is a 
court subordinate to the High Court and the High Court is empowered, 
to revise its decision under Sec. 115 Civil Procedure Code. 


Cvi. Revision from an order of MauLv1 MUHAMMAD ZIAUL Hasan, 
Second Additional District Judge of Cawnpore. 
The following is the Referring Order:— ‘ 


Iosa AnMapD and Kisco, JJ.—This application in revision is directed 
against an order of the Additional District Judge of Cawnpore refusing to enter- 
tain a reference made by the Collector under Section 18 of the Land Acquisition 
Act (Act No. 1 of 1894) and to give an award on the ground that the Col- 
lector had no power to make the reference, and that the District Judge had no 
jurisdiction to decide the same. 

Stripped of all unnecessary details, the facts that led to the reference are as 
follows:—Certain land situated in the civil lines of Cawnpore was needed for 
Gur Narain Khattri High School, and a notification to that effect was published 
in the official gazette, in accordance with the provisions of Section 4 of the 
Land Acquisition Act. The land was covered with buildings which admittedly 
belonged to the applicants before us. In pursuance of the provisions of Sec- 
tion 9 of the Act, a public notice of the fact that the Government intends to 


*Civ. Rev. 165 of 1932 
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take possession of the land and that claims to compensation for “all interest in Cvm 
such land” may be made to the Cellector was issued on Au 119, 1926. The —_ 
applicants before us, then, filed an application putting forward'a claim to the 
ownership of the site and, in the alterfiative, claiming to be yermanent lessees Maran Lar 
of the same, and claimed compensation for their interest in fie site either as v. 
proprietors or as permanent lessees, apart from the compensation | :laimed by them SrcrETARY or 
for the building standing on the same. The Collector held thg ithe Government S747" 
was thes proprietor of the site and the assertion of the applicants that they were 
either the proprietors or the permanent lessees of the site was unfounded, and that 
their position was merely that of tenants at will. He, accordingly, held that 
the applicants were only entitled to compensation in respect of the buildings 
and were not entitled to any compensation with respect to the site. He assessed 
the value of the buildings at Rs. 48,235 and adding 15 per cent on that amount, on 
account of compulsory acquisition, awarded to the applicants in all a sum of 
Rs. 55,470-4-0 as compensation for the buildings. The applicants were dis- 
satisfied with the award. They took exception to the-finding of the Collector 
that the site belonged to the Government and that their position was that of 
tenants at will, and claimed that they were entitled to compensation with 
respect to the site. ‘They further maintained that the compensation awarded for 
the buildings was inadequate and, accordingly, moved the Collector to make a 
reference to the District Judge under Section 18 of the Act. No objection was 
taken before the Collector that the Collector, in the circumstances mentioned 
above, was not competent to make a reference, and the Collector referred the 
matters to the District Judge. 
On receipt of the reference, the District Judge issued a notice in accordance 

with Section 20 of the Act and fixed certain issues for trial. The case was then 
transferred to the file of the Additional District Judge, who recorded the 
evidence adduced by both the parties and proceeded to hear the arguments. 
In the course of arguments an objection was raised on behalf of the opposite 
party, that the question of title arising between the Government and the appli- 

.cants could not be the subject of a reference under Section 18 of the Act, and 
that the Collector had no jurisdiction to make the reference, nor had the Judge 
jurisdiction to determine and decide the same. The learned Judge gave effect 
to this contention and held that “the amount of compensation to be awarded 
go the plaintiffs in this case depends entirely on the nature of their interest in 
the land in dispute, but as I cannot decide the nature of their interest, I cannot 
entertain the reference about the amount of compensation also.” He, accord- 
ingly, directed that the record be sent back to the Collector and that “the 
plaintiffs should establish their rights in the civil court.” The learned Judge, 
in support of the conclusion relied on Imdad Ali Khan v. The Collector of 
Farrukhabad, 1. L. R. 7 All. 817, The Crown Brewery, Mussoorie v. The Col- 
lector of Debra Dun, 1. L. R. 19 All. 339 and Mobammad Wajeeh Mirza v. 
Secretary of State for India in Council, A. I. R. 1921 Oudh 31. These decisions 
are authorities for the proposition that the question of title arising between the 
Government and a claimant cannot be made the subject of a referencé under the 
Land Acquisition Act to the District Judge, and that the District Judge, on 
reference, is not competent to decide the question of title as between the Gov- 
ernment and the claimant. The two reported decisions of this Court noted 
above were decisions with respect to the true scope of and the interpretation 
to be put on Section 15 of the former Land Acquisition Act (Act No. X of 
1870), but it seems difficult, if not impossible, to distinguish those cases on this 

' ground from the case before us. In the case of Mohammad Wajeeh Mirza the 
question, whether a question of title between the Government and a claimant 
can be referred by the Collector to the court under Section 18 of the present 
Act, directly arose for consideration, and one of the learned Additional Judicial 
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Commissioners felt no hesitation in answering the question in the negative. 
-The other-learned Additional Judicial Commjssioner composing the Bench, how- 
ever, “felt considerable difficulty regarding the question of ie involved” and 


Maxan Lat While holding that, once a notice is isswed under Section 9 of the Land Acquisi- 


v. 


SECRETARY OF 


STATE 


tion Act in respect of land of which the Government claims to be the owner, 
and some person claims proprietarys ttle to or some interest in respect of that 
land, the Collector is bound to enquire into and decide the question so raised 
in proceedings under Section 11 of the Act, affirmed the proposition thas a ques- 
tion of title as between the Government and the claimant does not come within 
the purview of Section 18 of the Act and cannot, therefore, be referred to the 
court (the District Judge) for decision. 

The law may or may not have been correctly laid down in the decisions 
noted above, but there is no doubt that there is considerable divergence of 
judicial opinion on the point. 

In the case of the Government cf Bombay v. Esufali Salebbai, I. L. R. 34 
Bom. 618 the two decisions of this Court were referred to and were doubted. 
Further in Mangaldas Girdharidas Parekh v. The Assistant Collector of Pranttj 
Prant, Abmedabad, I. L. R. 45 Bom. 277 a view diametrically opposed to the 


- ®view taken by this Court was adopted. It was pointed out in that case that 


the Calcutta and Allahabad High Courts have taken a different view of the 
question, and the desirability of uniformity of judicial opinion on the question 
of the scope of the enquiry by the court on a reference under Section 18 of the 
Act was emphasized. We further find that in the case of the Secretary, Can- 
tonment Committee, Barrackpore (on bebalf of the Secretary of State fog India 
in Council) v. Satish Chandra Sen, 1931 A. L. J. 249 a disputed question of title 
to land as between the Government and a claimant was considered at length and 
decided by their Lordships of the Judicial Committee, without any objection 
being raised or suggested as to the ;urisdiction of the court to decide such a 
question on a reference under Section 18 of the Act. Similarly this Cotirt in 
the case of Khushal Singh v. The Secretary of State for India in Council, 1931 
A. L. J. 660 which arose out of land ecquisizion proceedings, considered at length 
and decided the question whether the Government or the claimant‘in that case’ 
was entitled to the “kankar”. It is true that in neither of the last two men- 
tioned cases the question of jurisdiction was raised or decided, but if objection 
to the jurisdiction of the court to determine a disputed question of title 
between the Government and a claimant, on a reference under Section 18 
of the Act, was as patent as it has been assumed to be by the District 
Judge in the case before us, we find it difficult to believe that the matter would 
not have arrested attention, and there would not have been some observations on 
‘the point, either by their Lordships of the Judicial Committee or by the learned 
Judges of this Court who decided the case of Khushal Singh. i 

The question of law involved in the case is not free from difficulty and is 
of far reaching importance, and we consider it desirable to refer this case to a 
larger Bench. We, therefore, direct that the case be put up before the Hon’ble 
the Acting Chief Justice with a request for the constitution of a Full Bench for 
the decision of the case. S S 

A preliminary objection to the hearing of this application was taken by 
Dr. Sen, the learned counsel for the opposite party, on the ground: that -this Court 
had no jurisdiction to revise the decision of the District Judge under Section 115 
of -the Code of Civil Procedure. He argued that the Land Acquisition Act is a 
self-contained Act, containing detailed provisions as regards the procedure to be 
followed by the Collector and by the Court, and he emphasized the fact that 
though a right of appeal is given by Section 54 of the Act there is no provision 
in the Act authorizing this Court to interfere with the decision of the. District 
Judge in the exercise of its revisional jurisdiction. He conceded that there is 
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no authority in support of his argument and that, on the contrary, the authori- Civi 
ties are against his contention, and,that Section 53 of the Act furnishes strong 
argument in favour of the applicants. As we are referring the whole case for 137 
decision to a Full Bench, we refrain from deciding the preliminary objection Maran Lat 
noted above. v. 
K. N. Katju and M. N. Kaul for tHe applicants. FEA = 
P. L, Banerji (with him Muhammad Ismail, Government Advocate, 
and S. C. Das) for the opposite party. 


The judgment of the Court was delivered by 


MuKERJI, J.—This Civil Revision No. 165 of 1932 has been referred Mukery, J. 
to a Full Bench by two learned Judges of this Court, because they found 
some difficulty in agreeing with two earlier decisions of this Court, namely, 
Imdad Als Khan v. The Collector of Farrukhabad! and The Crown 
Brewery, Mussoorie v. The Collector of Dehra Dun’. 

The facts, so far as they are material at this stage of the case, are 
these. The Local Government decided to acquire a piece of land, which 
was described in the Notification as situate in district Cawnpore, pargana” ` 
Cawnpore, village Civil Lines, area 2 acres and odd with buildings thereon, 
for purposes of extending the G. N. K. School, Cawnpore. In the Noti- 

cation, in the remark column the following was stated:—‘“The land 
required is Nazul land occupied by buildings owned by a private person.” 
e applicants before us, who owned the buildings situated on the 
land claimed to be the proprietors of the land, and, in the alternative, 
to be its permanent lessees, if it was found that the site was still the 
property of the Government. The Collector decided that the land be- 
longéd to the Government; that the applicants’ interests in the site were 
limited to those of a tenant at will and that they were entitled to com- 
e pensation only for the buildings that stood on the land. The applicants, 
being dissatisfied with this decision of the Collector, asked for a reference 
under Section 18 of the Land Acquisition Act, 1894. The case was 
heard at length, in the court below. It was argued there, on behalf of 
‘the Secretary of State, that the District Judge had no jurisdiction to 
decide whether the site belonged to the Secretary of State or not. The 
. learned District Judge accepted this argument and said in his judgment 
as follows:— 
The amount of compensation to be awarded to the plaintiffs in this 
_ case depends entirely on the nature of their interest in- the land in dispute, 
but as I cannot decide the nature of their interest, I cannot entertain 
the reference about the amount of compensation also. 
For reasons given above, it is ordered that the record be sent back to 
the Collector. The plaintiffs should establish their rights in the civil 
> court. 

Being dissatisfied with this order of the learned District Judge, dated 
February 18, 1932, the applicants have filed this revision. 

A preliminary objection is taken on behalf of the Secretary of State 
| for India in Council that the revision is not maintainable. The argu- 
; ment is twofold. One is that the learned District Judge acting under 

the Land Acquisition Act was acting as a persona designata and not as a 


“court”, and the second argument is that assuming that the District 
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Judge was a court, he did not act with material irregularity or illegally, 
nor did he fail to exercise jurisdiction yested in him, inasmuch as he 
followed two rulings of this Court. o i 
As regards the first point, the-è can be no doubt that the Jearned 
District Judge was acting judicially He was acting as a “court” as de- 
fined in Section 3 of the Land Acquisition Act. A court is defined as 
follows:— ‘ 

The expression ‘Court’ means a principal civil court of original juris- 
diction, unless the Local Government has appointed (as it is hereby em- 
powered to do) a special Judicia. Officer within any specified local limits 
to perform the functions of the court under this Act. 

In this particular case it was the District Judge who performed the 
functions of the “court” within the meaning of the Land Acquisition 


‘Act. But the argument is that instead of the District Judge it was open 


to the Local Government to appoint any other officer. The argument 
further is that, if any Executive Officer had been so appointed, he could 
not have been described as a court. This argument, however, overlooks 
the fact that the officer to be appoinzed a ‘court’ must be a judicial officer 
and not an executive officer. The -dea in defining the word “court” is 
clear. The court must be presided over by a judicial officer, It is not 
difficult to see why this idea should have prevailed in defining the word 
“court”. Important questions of law such as status of parties, queggions 
of Hindu and Muhammadan law, “imitation and similar difficult ques- 
tions may arise in determining the rights of the parties, and it was neces- 
sary that the duty, which is very often an onerous one, should be entrusted 
to a judicial officer. An appeal is permitted from the “award” of, the 
“court” to the High Court, and a further appeal is permitted to “His 
Majesty in Council (vide Section £4 of the Act). In this view, the 
officer, who gave the decision impeached, must be treated to have been 
a ‘court’, as indeed he is called by the Act itself, and not merely a persona 
designata. 

Now the question is whether the court, as defined in the Land 
Acquisition Act of 1894, is a court subordinate to the High Court. We 
have to find this out, because Section 115 of the Civil Procedure Code 
gives jurisdiction to the High Court to revise only an order of a court 
subordinate to it. 

The fact that an appeal is allowed from an award of the court consti- 
tuted under the Land Acquisition Act, is, in our opinion, conclusive of 
the fact that the “court” is subordinate to the High Court. The court 
under the Land Acquisition Act follows all the rules laid down in the 
Civil Procedure Code for the guidance of an ordinary court, and further 
an appeal is allowed from its award to the High Court. These two facts 
indicate that the court is subordinate to the High Court. 

No authority has been cited before us in support of the argument 
that the court under the Land Acquisition Act is not subordinate to the 
High Court and that no revision is entertainable against its orders. On 
the other hand, the few cases that zre available appear to have held to 
the contrary. As far back as in the year 1875, the High Court of Cal- 


cutta had to consider whether a couzt established under Act X of 1870- 


(Land Acquisition Act which has been superseded by Act I of 1894) 
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was or was not a court subject to the superintendence of the Calcutta 
High Court. The fact, that am appeal lay to the High Court from the 
award of that court, was held to be an indication that the court was 
subject.to the superintendence of the High Court. In Joseph (on behalf 
of the Secretary of State for India in Council) v. The Salt Company (Sub- 
biah Pandaram and Company)? the High,Court exercised revisional juris- 
diction „under Section 622 of the Code of Civil Procedure of 1882. The 
fact, that no cases which may have decided to the contrary have been 
brought to our notice, indicates that the revisional powers of the High 
Court have never been questioned. 

Before leaving this point, we may quote the case of Balakrishna v. 
Vasudeva Ayyar* decided by the Privy Council under the Religious En- 
dowments Act. The Religious Endowments Act XX of 1863 uses the 
words “civil court” and “court” and describes them as meaning the 
principal court of original civil jurisdiction. A District Judge exercised 
jurisdiction under Section 10 of the Religious Endowments Act. A 
revision was entertained by the High Court against his orders. The 
matter was taken before their Lordships of the Privy Council, and it was 
contended that no revision lay to the High Court. It was specifically 
held by their Lordships that the High Court had jurisdiction under 
Section 115 of the Civil Procedure Code of 1908. Their Lordships fur- 
ther Pointed out that in making the order the district court was acting 
in a judicial capacity as a court of law, and not merely in an administra- 
tive capacity. We have already pointed out that the court constituted 
under the Land Acquisition Act is either the district court or a judicial 
officer exercising the functions of a court under the Land Acquisition 
Act. In each case the court is acting in a judicial capacity and not in 
an administrative capacity. 

In Mohammad Abdul Wahid Khan v. Radha Kishun® the question 
arose, viz., where a District Judge exercises jurisdiction under the Charit- 
able and Religious Trusts Act (Act XIV of 1920, Section 7), whether a 
yevision by this High Court is competent. Following the Privy Council 
case just quoted, a Division Bench of this Court, of which one of us was 
a member, held that a revision was maintainable. 

For the reasons given above, we are of opinion that an application 
in revision would lie. 

The next question is whether the fact, that the District Judge 
followed two decisions of this Court, should bar us from entertaining 
the revision. Reliance has been placed on the Full Bench case of Yad 
Ram v. Sundar Singh®. ‘That was a case in which, following a previous 
ruling of this Court, a subordinate court held that the person, who had 
applied for setting aside a sale held in execution of a decree, was not 
entitled to make the application. It was held by the Full Bench that 
the court below in following the rulings of the High Court acted in a 
way in which it should have acted and, therefore, no revision was main- 
tainable. Piggott, J. is reported to have said as follows:— 

? I cannot reconcile it with my judicial conscience to hold that, in thus 
fulfilling an obligation incumbent upon him as a judicial offcer, the 
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learned Subordinate Judge was acting illegally, or with material irregula- 


rity, or going outside the jurisdiction conferred upon him by Section 104 - 


read with Order XLII of the Code of Civil Procedure. 

There, no question arose as to whether the court had or not juris- 
diction in the matter before it. The only question for decision was 
whether the court acted illegaMy or with material irregularity. In 
following a previous decision of this Court the court did not act either 
illegally or with material irregularity. There was no question of “failure 
to exercise jurisdiction vested in the court. It was conceded that the 
court was rightly seized of the case. In the present case, however, the 
District Judge had distinctly declined to exercise jurisdiction, being of 
opinion that he is precluded from hearing the case. He says: 

but as I cannot decide the mature of their interest, I cannot 
entertain the reference about the amount of compensation also. 
We are, therefore, of opinion that the second argument also as re- 
gards want of revisional jurisdiction in the High Court is not sound. 

On the merits we are of opinion that the learned Judge was wrong 
in the decision at which he arrived. 

From an examination of the several sections, to be just noticed, of 
the Land Acquisition Act it appears to us that the Act provides a com- 
plete machinery for decision of all questions of title and interest that may 
arise in the course of the acquisition. If that be the case, there gs no 
reason why where a title to land is claimed on behelf of the Secretary of 
State, that question should not be decided by the court exercising func- 
tions under that Act. 

Section 4 of the Land Acquisition Act states that where the Local 
Government considers that any particular land is needed or is likely to 
be needed for any public purpose, it shall issue a notification to that effect. 
This notification is meant for a preliminary inquiry as to the fitness of 
the land for the purpose for which it may be needed. 

Then, when the Local Government decides that it should acquire 


that land or any other land, it shall issue a notification. After the noti-, 


fication, the Collector is called upon by Section 9 of the Act to cause 
public notice to be given of the intention of the Government and calling 
on persons interested to claim compensation. 

By Section 11 the Collector is called upon to fix a date for an inquiry 
and then to proceed to inquire into the objections, if any, of any person 
interested. Then by Section 12 the Collector is to make an award. By 
Section 18 any person dissatisfied with the award may call upon the Col- 
lector to make reference to the “court”. The Collector thereupon makes 
a reference to the court, and after service of notice the court proceeds 
to determine the points at issue. 

By Section 21 the scope of the inquiry is to be restricted to a consi- 
deration of the interests of the persons affected by the objection. 

By Section 22 the proceeding is to take place in open court, and all 
persons interested are entitled to have the services of persons, who are 
entitled to practise in the civil courts of the province. 

Then under Section 26, the court is to make an award which is to 
be deemed to be a ‘decree’, and the statement of the grounds of every 
such award is to be regarded as a judgment within che meaning of Section 
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2 of the Civil Procedure Code 1908. The court has jurisdiction to Cvt 
allow costs. . - 535 

, As we have already indioated, the award of the court which is to be — 
regarded as a decree is open to appeal to the High Court, and the decision Maxan Lat 
of the High Court is again subject to appeal to His Majesty in Council. Seer ce 

A survey of the provisions of the Sand Acquisition Act shows that Stare 
a complete ‘machinery has been provided for determination of all ques- yy jp. J. 
tions of title and amount of compensation. that may arise in the- course i 
of the acquisition. . : 

© ‘Now the question is, is there anything in the Land Acquisition Act 
which gives any indication of the view of the legislature that where the 
Secretary of State claims an interest in any land, the “court” is to stay 
its hand and refuse to decide the question of title as it is otherwise em- 
powered to do, under Section 26 of the Land Acquisition Act? 

The learned counsel appearing for the Secretary of State has not 
been able to lay his finger on any section of the Act as giving an indica- 
tion in support of the argument. He merely took his stand on the two 
decisions of this Court quoted in an earlier part of this judgment. With 
all respect, the decisions do not proceed on a correct consideration of the 
provisions of the Land Acquisition Act. The earlier decision is based 
on the view that where the Secretary of State is a party, the machinery 
provéded is not applicable because Section 15 of the Act of 1870 con- 
templated a dispute between parties other than the Collector himself. 
The second case merely follows the earlier case, though the learned Judges 
professed their agreement to the view expressed in the earlier case. In 
a case decided by the late Court of the Judicial Commissioner of Oudh— 
Wajeeh Mirza v. Secretary of State for India in Council’—the Bench fol- 

, lowed the Allahabad cases. The reasons given by the two learned Judges 
were not the same.” It would be sufficient to say that the several sections 
of the Act were not considered there in the way in which we have done. 
Mr. Lyle followed the Allahabad cases. Mr. Daniels felt some difficulty 

eon-the question before him but ultimately accepted the view taken in 

the Allahabad cases. But, as we have said, none of the learned Judges 
examined the whole structure of the Act as we have done, and with 
utmost respect we differ from the opinion- expresséd by them. 

On the other hand, numerous cases decided by other High Courts 
have been cited to us‘in which it has been specifically held that the ques- 
tion of title of the Secretary of State may be inquired into, by the “court”, 
under the Land Acquisition Act. ‘ i 

- ‘Before we proceed to examine these cases, we may point out that 
one case went up to the Privy Council and, although in it the question 
of. the title of the Secretary of State was raised and decided, nobody 
thought of questioning the right of the court constituted by the Land 
Acquisition. Act to entertain the reference. This case’ is, Secretary, 
Cantonment Committee, Barrackpore (on bebalf. of The Secretary of 

, State for India in Council) v. Satish Chandra Sen®. In another case re- 

: cently decided in this Court, Khushal Singh v. The Secretary of State for 
India in Council, the question was decided whether title to minerals under 
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the upper soil lay in the Secretary of State or in the zamindar. No 


question of jurisdiction of the court was ever raised. 

In the case of The Government of Bombay v. Esuf Ali Salebhai', the 
question of want of jurisdiction was raised and was decided against the 
present contention. The head-note does not bring this out clearly. In 
a later case, namely, Mangal Das Girdhar Das Parekh v. The Assistant 
Collector of Prantij Prant, Ahmedabad,“ it was again decided that, it 
was competent to the court to adjudicate on any question of title to the 
land acquired as between the claimant and the Government. In Bijoy 
Kumar Addy v. Secretary of State for India in Council’ it was held that 
the question of title between the Government on the one hand and the 
claimant on the other must be decided. In Jogesh Chandra Roy v. The 
Secretary of State for India in Council it appears, that the Collector 


"held that the claimant had no title to the site and his interests were con- 


fined to the structure on the land and the trees growing thereon. There- 
upon, the claimant filed a suit in an ordinary civil court to obtain a 
declaration of his title to the site. The High Court of Calcutta held 
that the suit was not maintainable and that the only remedy of person 
whose property was being acquired under the Land Acquisition Act and 
who was dissatisfied with the award of the Collector was by asking the 
Collector to make a reference under Section 18 of the Act. In Dasarsth 
Sahu v. The Secretary of State for India in Council* the Patna High 
Court held that the term “land” in Section 3(4) of the Land Acquisition 
Act included things attached to the earth, and the Act did not con- 
template the acquisition of only things attached to the land without the 
land itself. In the case before the Patna High Court an attempt* had 
been made to acquire things standing on the land apart from the land 
itself, and the High Court held that the proceedings were without juris- 
diction. On behalf of the Secretary of State it has been argued that in 
this particular case what was sought to be acquired was not the site, 
namely, the land, but only the buildings thereon. In our opinion, this 
argument is not correct. Firstly, it would not be open to the Local* 
Government to acquire anything apart from the land and secondly, as 
a matter of fact, the notification indicates that what was sought to be 
acquired was land. We have quoted the notification, and we may point 
out that the word “land” clearly appears on the face of it. The Notification 
begins with these words “The land designated below”, and under this 
Notification appears a specification of the land. 

If we look at Sections 4 and 6 of the Land Acquisition Act, we find 
that what is to be acquired is land, and nothing apart from the land. 


- If the argument of the learned counsel for the Secretary of State were 


correct, the opinion of the officers of the Secretary of State that a certain 
site belonged to the Secretary of State would be conclusive for the pur- 
poses of Land Acquisition Act. It is always open to the Secretary of 
State to declare in the Notification that the Secretary of State claimed 
the land as Nazul, and this is what has been done in this case. Persons, 
who are interested in disputing the title of the Government to the land, 
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«vould be entitled to raise objectiéns before the Collector and then before “iv 
che District Judge and to have a determination of the question of title 
on the evidence. i — 
The result is that we accept this application in revision, set aside the Maxan Lat 
order ofthe learned District Judge by which he declined to entertain the spcarreny oF 
<eference and returned the papers to the €ollector and direct him to send State 
Wor the papers from the Collector and td “proceed to determine the case 
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Krom thé Stage at which he declined to accept the reference. The appli- repens 
zants will have their costs in this Court. The costs incurred in the court 
below will abide the result. 
Revision allowed 
FULL BENCH oni 
KAULPATI KUAR AND ANOTHER (Plaintiffs) Tees 
: versus ——" 
KASHI PRASAD SINGH and oTHERS (Defendants) * Nov. 7 
Court Fees Act, Sec. 13—Second Appeal—Order of remand—Refund of couri- Sutaman, 
fees. ; C J 


Where the courts below gave the plaintiffs a decree in favour of Muxtast J. 

defendants 1, 2 and 3 and dismissed their suit against defendants 4, 5 i 
aad 6, and the plaintiffs in their second appeal to the High Court claimed 
a decree against defendants 4, 5 and 6 and also made defendants 1, 2 
and 3 pro‘forma respondents, and the High Court sent the case back to 
the first court through the lower appellate court for trial as against 
defendants 4, 5 and 6; beld, that the order of remand covered the whole 
“of the subject-matter in dispute in the appeal and the plaintiffs were 
therefore entitled to a refund under Sec. 13, Court Fees Act, of the full 
amount paid on the memorandum of appeal filed in the High Court. 
Held, further, that the plaintiffs were not entitled to a refund of the 
court-fees paid in the lower appellate court. 5 

In the matter of Bhagwanti, 14 A. L. J. 671 distinguished; Kanhaiya 

Lal v. Mabadei, [1932] A. L. J. 320 relied on. - 

APPLICATION for refund of court-fees. ; 

K. N. Katju, for-the applicants. 

The judgment of the Court was delivered by 


SuLAmAN, C. J.—This is an application for the refund of court-fees Sulaman, 
paid in this Court and there is an oral prayer that the court-fees paid in C: J- 
the lower appellate court should be refunded. 


The trial court dismissed the suit against defendants 4,`5 and 6 and 
decreed the claim against defendants 1, 2 and 3. The plaintiffs appealed 
to the District Judge claiming that a decree should be passed in their favour 
against defendants 4, 5 and 6 also. They made defendants 1, 2 and 3 
pro forma respondents. The District Judge dismissed the appeal. On 
second appeal to this Court the plaintiffs wanted a decree against the defen- 
dants 4, 5 and 6 and also made the defendants 1, 2 and 3 pro forma res- 

| pendent The appeal was in substance directed principally against the 
defendants 4, 5 and 6. ‘The High Court came to the conclusion that the 
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case should be tried on the remaining isues against these defendants 4, : 
and 6 by the trial court. It accordingly allowed the appeal and set asidi 
the decree of the lower appellate court as well as that of the first cour 
and sent the case back to the first eourt Sioush the lower appellate *cour 
for trial as against defendants 4, 5 and 6. : 


The plaintiffs now claim that the court-fees paid by them should bi 
refunded. The office has reported that inasmuch as the appeal was no 
allowed as against some of the pro forma respondents no refund shouk 
be ordered. The office relies on Bhagwanti—In the matter oft. Thi 
report, in our opinion, is not correct. The case relied upon is distinguish. 
able, because in that case there was a decree dismissing the appea 
as against one of the respondents with costs. In the present case th 
defendants 1, 2 and 3 were mere dro forma respondents and no claim wa 
made against them, because the plaintiffs had already obtained a decre 
against them. The whole appeal accordingly was allowed by the Hig] 
Court when the case was remanded. In our opinion the order of remanc 
covers the whole of the subject-matter in dispute in the appeal and th 
plaintiffs are therefore entitled to a refund under Section 13 of the Cour 
Fees Act. 


Tt is equally clear that inasmuch as the whole case was referred *t: 
the Full Bench and disposed of by us, i#t is this Court alone which can orde: 
the refund. ° 


The learned counsel for the plaintiffs further contends that inasmuct 
as the decree of the first court has also been set aside and the case remandec 
to the first court through the lower appellate court, his clients are entitlec 
to the refund, not only of the court-fees paid in the High Court but alse 
of the court-fees paid in the lower appellate court. It is however clea: 
that the lower appellate court disposed of the appeal completely by dis 
missing it. It did not pass any order of remand. It is only the Higl 
Court which on second appeal passed the order of remand under whict 
the case was sent back to the lower court. Section 13 can apply only 
when the suit is remanded in appeal and this happened only in the Higl 
Court and not before the lower appellate court. 


We further find that the practice in this Court has been not to allow 
a refund of the court-fees paid ir the lower court when the High Cour 
remands a case. The case of Kanbaiya Lal x. Mahadei,? in our opinion, i: 
in conformity with the language of Section 13 which contemplates ar 
order for refund by the appellate court which remands the appeal. 


We accordingly direct that a certificate be granted to the plaintiff 
appellants authorising them to receive back from the Collector the ful 
amount paid on the memorandum of appeal filed in the High Court. 
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- TREVELLION anp CLARK „AND ANOTHER (Defendants) Cyn. 

. versus aaa 

A. MINCK  (Plajgtiff)* a= 

Contract—Articles displayed in shop windpll)—Plaintiff enters shop and asks Nov. 23 





for ,tbem—Lady assistant goes to fetch articles—Firm had issued orders not 
to serve plaintiff—Plaintiff is so told by the partner who accompanied lady *°°N% J 
assistant—Wbhether there was a breach of a contract for sale of goods—- -~ ~ 
Defamation—W hether use of the words “we refuse to serve you”? amounted 
to slander—Publication—What amounts to. 
Having seen a display of violets (which were not marked for sale) in 
a shop window, the plaintiff entered the shop and asked one of the lady 
assistants for a bunch of violets. She said that she thought there were 
some upstairs and went to see if there were any. When upstairs a partner 
of the firm reminded her that the firm had issued orders not to serve the 
plaintiff. Both the lady assistant and the partner agreed that the plaintiff 
must be so told, and they went downstairs, and the partner told the 
plaintiff that he could not serve him. ‘The plaintiff thereupon brought 
a suit for damages for breach of contract for sale and damages for slander. 
Held, (1) that on these facts there was no concluded contract for the 
sale of goods; (2) that apart from special legislation, it is open to a 
shopkeeper at any time to refuse to deal with any member of the public, 
and it is not necessary for the shopkeeper to give any reason for his 
tefusal. The opening of a shop is a mere invitation to the public. to 
come into that shop. Such an invitation can be revoked at any moment. 
Tt is voluntary and without consideration; (3) that if the defendants” 
had a right to refuse to serve the plaintiff, the mere use of the words 
which enforce that right cannot be said to be slanderous; (4) that even 
if the words “We refuse to serve you” would bear the alleged meaning, 
- viz., that the plaintiff was not a fit person to deal with, there are so 
many other innocuous meanings that can be attached to the words that 
it is unreasonable to select the only one which would give a defamatory 
sense to them. .Lachhmi Narain v. Shambhu Nath, 1931 A.L.J. 16 apphed. 
* (5) that under the circumstances there was no publication of the words 
complained of. 

Where two or more persons agree together to write or utter words defa- 
matory of another, and one of them writes or utters the words in the 
presence of the other or others who have so agreed, the writing or utter- 
ing of the defamatory words by one of them in the sight or hearing of 

_ the other or others alone, will not amount to publication in law. 

SECOND APPEAL from a decree of I. B. MUNDLE Esq., District Judge 
of Saharanpur, reversing a decree of M. A. ANSARI Esq., Subordinate Judge 
of Dehra Dun. 

K. N. Katju and R. N. Gurtu for the appellants. 

Jai Gopal Seth (with him Ladli Prasad Zutshi) for the respondent. 

The following judgment was delivered by 

Young, J.—This is a second appeal from the decision of the learned Young, J. 
District Judge of Saharanpur. The plaintiff, who is a jeweller of Lahore, 
brought an action against Messrs. Trevellion and Clark, the well known 
drapers, who have shops in most of the large towns in Northern India, for 
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damages for breach of contract, darnages for slander, and for a perpetual 
injunction to compel Messrs. Trevel-ion amd Clark to deal with the plain- 
tiff. The defendants denied the contract*and denied the slander. The 
learned District Judge came to the conclusion that there was a contract 
between the parties, that the defencants had broken the contract, and he 
fixed the damages at Re. 1. As thglander, he held that the plaintiff had been 
slandered by the defendants, and h2 gave him Rs. 500 as damages. He 
also issued an injunction restrainińg the defendants from refusing to serve 
the plaintiff. From that decision the defendants appeal. 


Some years ago Mr. Minck, the plaintiff, was asked to pay a dress bill 
incurred by his wife at the defendant’s shop at Mussoorie. He refused to 
pay the bill. An action resulted. in which the price which Messrs. 
Trevellion and Clark had charged for the dresses was reduced. In his 
evidence in that case the plaintiff said that Messrs. Trevellion and Clark 
had charged 400 per cent over and above the legitimate price for these 
goods. Messrs. Trevellion and Clark thinking, rightly or wrongly, that 
the plaintiff was an unsatisfactory customer, issued notice to all their shops 
that if Mr. Minck came to buy goods he should not be served. 


In June 1929 Mrs. Minck saw in the window of Messrs. Trevellion 
and Clark’s shop at Mussoorie a display of violets. The violets were there 
for decorative purposes and were not marked for sale. Mrs. Minck,liked 
the violets and wished to purchase a bunch of them. A week later she 
sent her husband to Messrs. Trevellion and Clark with instructions to buy 
a bunch of violets. Mr. Minck entered the shop and asked one of the lady 
attendants for a bunch of violets. She said that she thought there were 
some upstairs and went to see if ther2 were any. When upstairs Mr. Clack, 
a partner of the defendant firm, pointed out to her that this was Mr. Minck 
and reminded her of the orders that had been issued. Mrs. Barker, the « 
shop assistant, recollected what the orders were and agreed that Mr. Minck 
must be told he could not be served: Mr. Clark said that this was a man’s 
job and he would tell Mr. Minck. Both Mrs. Barker and Mr. Clark went 
downstairs, and Mr. Clark told Mr. Minck that he was sorry he could not’ 
serve him. Thereupon Mr. Minck said that the firm would hear from 
him later and walked out of the shop. 


These are the facts which led to this litigation; it has taken up the 
time of the Subordinate Judge, the District Judge, and now of this Court. 
It appears to me that the action is frivolous and that the time of three 
courts should not be wasted in such actions. However, I have to consider 
the case, as it is before me. I have 2xamined the statement of claim, and I 
agree with the argument of Dr. Katju, who appears for the defendants, 
that the statement of claim discloszs no cause of action. On contract I 
can find nothing in the plaint which, on these facts, either alleges a con- 
tract or can be taken to allege a contract. The plaintiff merely alleges 
that he offered to buy a bunch of violets. No damage is pleaded. On the 
question of slander, the words complained of are, “We refuse to serve you”. 
The innuendo alleged was that the plaintiff was not a fit person to deal 
with. Even if these words would bear such a meaning, there are so many 
other innocuous meanings that can be attached to them that it is impos- 
sible to say that they must bear a slanderous meaning, 
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The first point argued by the appellant is that there was no contract. 
On the facts set out above it is«quite clear that there was not a concluded 
contract. In a contract for the sale of goods the most essential condition 
is the price. There is not one atom òf evidence in this case of the price of 
these violets. There was no evidence by the plaintiff of any price that he 
was prepared to pay, and there is no Bia Sie of the price at which the 
defendants were prepared to sell. It is fontended, however, by counsel 
for the respondent that the words used by Mr. Minck meant, and must be 
taken to mean, that he did offer and was prepared to pay whatever might 
be found to be the fixed price which Messrs. Trevellion and Clark attached 
to these goods. It is admitted that Messrs. Trevellion and Clark, like most 
other European shops, deal in goods at fixed prices. There is-no force in 
the contention of counsel for the respondent. No ordinary person goes 
into a shop and asks for goods intending to pay whatever price the seller 
puts upon those goods, and, further, Mr. Minck never saw the goods or 
knew what they were like. The conclusive test to be applied to this argu- 
ment is this: If there was a binding contract, Mr. Minck was equally 
bound with Trevellion and Clark, and, therefore, if the contention of 
counsel is sound, the assistant only had to bring the violets from upstairs 
and say that the price of a bunch of violets was fixed at Rs. 1000 for Mr. 
Minck to be compelled to pay the price demanded. 


%t has been also argued that the person who keeps a shop is bound to 
serve any member of the public who cares to enter the shop for the pur- 
pose of business. I know of no authority for this proposition, and I have 
been referred to none. A shopkeeper keeps a shop for his own benefit, 
that’ is, to make profit, and not for. the convenience of the public. He 
cannot be forced to deal with any one. That this is clear can be seen from 

. the fact that in a special case, such as an inn in England, there has to be 
legislation in order to make an innkeeper serve, under certain conditions, 
a member of the public. He has that liability thrown upon him because 
of the special conditions of the trade and the special privileges and mono- 

*poly which he is given by the State. Apart from special legislation, it is 
open to a shopkeeper at any time to refuse to deal with any member of the 
public, and it is not necessary for the shopkeeper to give any reason for his 
refusal. The opening of a shop is a mere invitation to the public to come 
into that shop. Such an inyitation can be revoked at any moment. It is 
voluntary and without consideration. 

On the point of slander, it is contended by the respondent that the 
words “I refuse to serve” are slanderous. In the first place, if, as I have 
held, the defendants had a right to refuse to serve the plaintiff, the mere 
use of the words which enforce that right cannot be said to be slanderous. 
Further a Bench of this Court, of which I was a member, held in the case 
of Lachhini Narain v. Shambhu N ath! that 

the test as to whether a certain publication is libellous or not is whether, 
under the circumstances in which the writing was published (equally 
under which the slander was published), reasonable men to whom the 
publication was made would be likely to understand it in a libellous sense. 
It is unreasonable that where there are a number of interpretations, the 
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only bad one should be seized upon to give. a defamatory sense to the 
publication. . 

In that case the Bench followed, ‘the well known case of The Capital 
and Counties Bank v. Henty and Sons. In the first place, there are.a large 
number of other interpretations which might be put upon the words, and 
therefore it is unreasonable to sect the only one which would give a defa- 
matory sense to them. It would be otherwise, however, if these wards were 
used in a public-house or inn in England, for there the only reason which a 
landlord of an inn is entitled to give under the law for refusing at the proper 
hours to serve a member of the public is that that member of the public was 
drunk. But these considerations do aot arise in an ordinary shop. 


Further no civil action can be maintained for libel or slander unless there 
has been a publication of the words complained of. ‘That is, that the defa- 
matory matter has been made known to some third person. The only 
publication found in this case by the lower court was to the lady assistant 
in the shop. To amount to publication the words complained of must 
convey a defamatory meaning to those who read or hear them. Firstly 
it is quite impossible that the assistant could have understood these 
words in a libellous sense. She knew all the facts, and she knew why 
orders had been given not to serve the plaintiff. The only person, there- 
fore, to whom this alleged slander is said to have been published was a 
person who, under no circumstances, could have taken the words as de- 
famatory. Secondly the saying of these words, even if they were defa- 
matory, in the hearing of the lady assistant, could not, under the circums- 
tances, in my opinion, be publication in law. It was the duty, according 
to the orders of the firm, of the lady assistant herself to have told the 
plaintiff that she could not serve him. Both she and Mr. Clark had agreed 
that the plaintiff must be so told. Mr. Clark and the lady assistant were 
so closely identified together in this common duty imposed upon them by 
the firm and by agreement that the fact that one of them was the actual 
mouth-piece of them both would not. in my opinion, amount to publication 
to the other. Where two or more persons agree together to write or utter® 
words dafamatory of another, and one of them writes or utters the words 
in the presence of the other or others who have so agreed, all of them may 
be sued as joint tort-feasors provided there has been publication of the 
‘defamatory matter to some person other than those who are acting to- 
gether or the person wronged. But the writing or uttering of the defa- 
matory words by one of them in the sight or hearing of the others alone 
will not, in my opinion, amount to publication in law. 

~ As I have found that a shopkeeper has a right to refuse to deal with 
any one, it is quite clear that the irjunction granted by the lower court 
cannot stand. 


_ The appeal therefore must be allowed, the decree of the lower appel- 


late court is set aside and the action is dismissed with costs. 


Appeal allowed 
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BEHARI EAL CHATTERJI (Applicant) Civ. 
"versus: PER 
-© COMMISSIONER OF INCOME-TAX (Opposite party) * te 
Income Tax Act, Secs. 22(2) and 23 (4)—Return under Sec. 22(2) did not bear Oct. 27 
verification—Whether proper return submitted—Secs. 23(4) and 29— 
‘Assessment’—Meaning of. oa ee peeps 
, Where the return of income under Section 22(2), Income Tax Act, did BENNET, J. 
not bear the verification required by the Act and did not bear the signa-  - 
ture of the assessee, beld, that there was a failure on the part of the 
assessee to submit a proper return and this failure justified best judgment 
assessment under Section 23(4). 
The word “assessment” in Section 23(4), Income Tax Act, means 
determining the total income and the sum payable on it, and a notice of 
demand could therefore be validly issued under Section 29 when the 
Income Tax Officer had made a best judgment assessment under Section 
23(4). 
In the matter of Chhotey Lal, 1931 A. L. J. 1109 discussed. 
P. L. Banerji and H. P. Sen for the applicant. 
Kamalakant Verma for the opposite party. 


The judgment of the Court was delivered by 


BENNET, J.—This is an income-tax reference by the Commissioner Bennet, J. 
of Ineome-tax to this Court. The following three questions have been 
referred to this Court:— 

(1) Whether the assessment made without issuing a notice under 
Gection 22(4) is not an assessment to the best of the judgment as con- 
templated by Section 23(4) and is illegal? 

(2) Whether the issue of a notice of demand under Section 29 with 
respect to an assessment made under Sub-section (4) of Section 23, 
e wherein no power to determine the sum payable by the assessee on the 

basis of such assessment has been conferred on an Income-tax Officer, 
is illegal? and 

(3) Whether a return made under Section 22(2) on the form supplied 

to the assessee by the Income-tax Officer, with the omission of signatures, 
is an incomplete return contemplated by Section 23(2) and the assessment 
in such case would not be made without issue of a notice under this 

Section, viz., 23(2)? 

The facts of the case, as stated, are that a notice under Section 22 (2) 
of the Income-tax Act was sent to’ the assessee and time was extended, and 
in compliance with that notice he sent a return, which was not signed on 
any of its pages and was not verified. The Income-tax Officer held that no 
return at all had been sent, and therefore he made a best judgment assess- 
ment under Section 23 (4). 

The first question which has been referred suggests that there is 
some necessary connection between Section 22 (4) and Section 23 (4). 
Section 23 (4) applies where there is a failure to make a return under 
Section 22 (1) or (2), or where there is failure to comply with all the 

{ terms of a notice issued under Sub-Section (4) of Section 22. It is not 
correct therefore to assume that, in every case where Section 23 (4) is 
to apply, there must be a non-compliance with Section 22 (4). 

The next question (No. 4 in the printed record) is framed on the 
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point that in Section 23 (4) the final words of Sub-section are that “the 
Income-tax Officer shall make the assessment to the best of his judgment.” 
In Sub-section (1) and (3) of Section 23 the language used is slightly 
different, and it states that the IncSme-tax Officer shall “assess the total 
income of the assessee, and determine the sum payable by him on the basis 
of such return”, of in the case@Sf Sub-section (3), “of such assessment”. 
The learned counsel desires to draw a distinction between the language of 
the three sub-sections, and he argues that as Sub-section (4) o not 
specifically state that the Income-tax Officer shall determine the sum pay- 
able by the assessee, therefore the Income-tax Officer has no power to 
determine the sum payable In other words, he argues that Sub-section (4) 
only empowers the Income-tax Officer to ascertain the amount of taxable in- 
come and does not empower him to calculate the amount of tax payable by 
the assessee. For this proposition the learned counsel referred to Chhotey Lal 
—In the matter of.’ In that case the question at issue was whether the notice 
issued under Section 34 in regard zo super-tax, on the ground that some 
income had escaped assessment, was valid. A Bench of this Court held 
that the words “had escaped assessment” ‘could not apply, because the 
whole income had been assessed to income-tax, although it had not been 
assessed to super-tax. The Bench, however, did hold that another por- 
tion of Section 34 could apply wkich refers to income which “has been 
assessed at too low a rate.” In the course of ithe judgment the Bencls made 
a reference to the meaning of the words “assessed” and “assessment”; and 
the learned counsel contends that what was stated in thar ruling should 
be applied in the present case. But there are two reasons why we cannot 
accept his argument. In the first place, as pointed out, the question be- 
fore that Bench was one of super-tax, and the meaning of the words “‘es- 
caped assessment” in Section 34. In the second place, the Bench, by some 
oversight, did not refer to the definition of the word ‘“‘assessee” in Section 
2 (2) of the Act. In this definiticn it is stated “ ‘assessee’ means a person 
by whom income-tax is payable’. We would naturally interpret the 
word “assessment” in consonance with that definition; and we conside 

that the word “assessment” in Section 23 (4) means determining the tota 

taxable income and the sum payable on it. Therefore we consider that 
a notice could be validly issued under Section 29, when the Income-tax 
Officer had made a best judgment assessment under Section 23 (4). 

The last question concerns the return, which was sent by the assessee 
without being signed or verified. The learned counsel referred to the 
plaint in a civil suit and argued that under certain rulings a plaint, although 
not in regular form, could be taken as of some effect. One of these rulings 
is Basdeo v. John Smidt? There the point was taken for the first time 
in appeal that the plaint had not been duly signed by the plaintiff or 
by any one authorized by him. It was held that this did not necessarily 
make the plaint void and that the defect might be taken to have been 
waived by the defendant and might have been cured by amendment at any 
stage of the suit and was not a ground for interference in appeal. In 
Shib Deo Misra v. Ram Prasad® it was held that a plaint which had 
been filed without due verification could be verified at a later stage of the 
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suit even after the expiry of limitation. We do not consider that any  cvn 
analogy can be drawn from a plaint. The specific section in the Income- FETE 
tax Act dealing with the retur? in question is as follows: 

.22(2). In the case of any person other than a company whose total Besant Lar 
income is, in the Income-tax Officer’s opinion, of such an amount as to CHATIERJI 
render such person liable to income-tat, the Income-tax Officer shall serve Givi. 

a notice upon him requiring him to furnish, within such period, not being sioner oF 
lés’ than thirty days, as may be specified in the notice, a return in the Income-rax 
prescribed form and verified in the prescribed manner setting forth (along 
with such other particular as may be provided for in the notice) his total 
income during the previous year. 

It is a necessary ingredient of the return that it should be in the pres- 
cribed form and should be verified in the prescribed manner. It is pro- 
vided in Section 52 of the Income-tax Act that “If a person makes a 
statement in a verification which is false”, he may be prose- 
cuted under Section 177 of the Indian Penal Code. Importance, there- 
fore, is attached to the verification and signature on the return. ‘The 
question has been before this Court on previous occasions, and as recently 
as August 18, 1933, in Miscellaneous Case No. 387 of 1932, the application 
of Mathura Das Chunni Lal assessee, this Bench held that there was a failure 
on the part of the assessee to submit a proper return where the return did 
not bear the verification required by the Act and did not bear the signa- 
ture f the assessee, and further that this failure justified the best judg- 
ment assessment under Section 23 (4) by the Income-tax Officer. ‘There 
is another case, Abbey Ram Chunni Lal—In the matter of. In this 
there was a failure to make a return of income-tax in regard to the different 
branthes of the business of the assessee, and it was held that the assessee 
had deliberately failed to comply with Section 22 (2) and that the In- 

.come-tax Officer was entitled to make a best judgment assessment under 
Section 23 (4). 

It was further argued by the learned counsel that the failure to sign 
and verify the return is a matter which will come under Section 23 (2). 
‘That sub-section refers to the case where “the Income-tax Officer has reason 
to believe that a return made under Section 22 is incorrect or incomplete.” 
The learned counsel argued that in the present case the return was incom- 
plete, because the signature and verification were lacking; but we do not 
consider that the word “incomplete” in Section 23 (2) can cover the 
defect in the present case, because in that sub-section it is laid down that 
the Income-tax Officer should send notice to the assessee requiring him to 
produce evidence on the point. Now evidence would not be required for 
the purpose of adding the verification or the signature to a return. There- 
fore incompleteness, which is contemplated by the sub-section, is not the 
incompleteness which arises from non-verification and want of signature. 
For the reasons given above we consider that the defects in the return in 
the present case do not bring the return under Section 23 (2), and 
therefore the answer to last question is against the assessee. 

i “As the case for the assessee fails on all points, we direct that the asses- 
; see should pay costs, including the costs to the Department, which we assess 
at Rs. 150. Let a copy of*our order be sent to the Income-tax Commis- 


sioner. Reference answered 
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1933 FLORRIE EDRIDGE AND OTHERS s 
— YETSUS 
9 RUSTOMJI DHANJIBHOY SETHNA* 
Loro Arkin Contract—Repudiation by one party—Other party sues on contract---W hether 
Lorp TOMLIN othe: party absolved from proving performance by him of conditions pre- 


Lord WricHt cedent—Contract Act, Secs. 51, 52, 53—Reciprocal promises—Order of 
performance—Determination of—Subsequent conduct of parties—Whether 
relevant. 

A wrongful repudiation of a contract by one party does not of itself 
absolve the other party if he sues on the contract from establishing his 
right to recover by proving performance by him of conditions precedent. 
It is open to the other party ta accept the repudiation as final and thus 
treat the contract as determined and bring a claim for damages under 
Section 53, Contract Act. But a wrongful repudiation by one party 
cannot, except by the election of the other party so to treat it, put an 
end to an obligation; 1f the other party still insists on performance of the 
contract the repudiation is what is called “brutum fulmen’, that is, the 
parties are left with their rights and liabilities as before. ` 

e subsequent conduct of tae parties is irrelevant for the purpose of 
construing an agreement with a view to find out the order in evhich 
reciprocal promises are to be performed: the construction must depend on 
the intention of the parties when it was made, which is to be ascertained 
from its terms, reid in the light of the facts known to both parties 
when it was concluded, that 1s, from what is expressed or from what 
“the nature of the transaction requires”, in the words of Sectioñ 52, 
Contract Act. 

APPEAL from a decision of the High Court of Judicature at Bombay. , 


D. N. Pritt, K.C. and Philip Vos for the appellants. 
Wilfred Green, K.C. and Sir Thomas Strangman for the respondent. 


The following judgment was delivered by 


Lord Wright Lorp WricHt —This appeal arises out of a contract between the res- 
pondent and Richard Tilden Smith (since deceased, the preseut appellants 
added during the litigation as being representatives of his estate): this con- 
tract is contained in a letter dated January 7, 1926 signed by Tilden 
Smith and addressed to an agent for the respondent and duly accepted on 
behalf of the respondent. The letter was in the following terms:— 

“Bombay House, Fort, 
Dear Dinshaw, Bombay, January 7, 1926. 
Re. R. D. Sethna’s Matter. If Sethna will pay costs in connection 
with the appointment of the Receiver and the Receiver’s costs and give 
credit of any distribution he may receive in respect of Receiver’s distri- 
bution and write letters to his solicitor and to the Receiver to the effect 
that he is satisfied that the affairs of the Company have been properly 
conducted, I will pay him the sum oz £5,000|- invested by him in Ifold 

Herds Limited less such credit. 
Yours sincerely, 


(Sd.) KR. TILDEN SMITH.” 
*P. C. A. 75 of 1932 
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The circumstances under which this contract was made were that the 
respondent had in 1921 invested £5,000 in debentures in Ifold Herds Ltd., 
a limited Company incorporated and registered in England. These deben- 
tures were part of an issue of £40,000 the residue being taken by two 
companies which were the nominees of Tilden Smith, who had also put a 
large sum of money into the company as’a shareholder and whose evidence 
was thgt,his total interest amounted to a very large sum. It was on his 
introduction that the respondent took the debentures which he did in the 
sum of £5,000. The venture having proved a failure, on March 28, 1925 
the respondent instituted a debenture holders’ action against the Company 
in the Chancery Division of the High Court of Justice in London, claim- 
ing the usual relief including accounts and the appointment of a Receiver. 
By an order in the action dated April 30, 1925 a Mr. Page was appointed 
Receiver and the usual directions were given. During these proceedings 
the respondent made various allegations adverse to Tilden Smith in regard 
to his participation in the affairs of the Company: it was also intimated by 
his solicitors that an investigation should or might be held into the man- 
agement of the Company. There is now no suggestion that there was any 
ground for complaint against Tilden Smith, who was the principal sufferer 
by the failure of the Company. It was in this state of things and during 
the course of the debenture holders’ action that the contract in question 
was made. Subsequently to the agreement various letters were exchanged 
between the parties and their solicitors: in particular Tilden Smith asserted 
that no concluded bargain had been made and claimed to withdraw what 
he called his offer. There were also disputes as to the exact sums which 
were referred to in the contract under the terms “cash in connection with 
the Receiver and the Receiver’s Costs”: in any case the respondent did not 
accept as a final repudiation Tilden Smith’s assertion that there was no 
contract binding on him and on that ground claim to treat the contract 
as terminated save as founding a claim in damages as no doubt he might 
have done. The respondent did not however pay any costs to the Receiver 
enor did he write letters to his solicitor or to the Receiver to the effect that 
he was satisfied that the affairs of the Company had been properly con- 
ducted, or any such letters. 

Meantime, in January, 1927, an order was made in the Receivership 
action discharging the Receiver, approving the final account and ordering 
the distribution of the net balance of the funds in Court among the deben- 
ture holders in their due proportions. ‘These funds were far from suff- 
cient to satisfy the debentures. Further correspondence between the res- 
pondent’s solicitors and Tilden Smith took place until in December, 1927, 
the respondent issued his writ in the present action claiming £3,508 5s. 9d. 
as being money due under the contract; the sum was arrived at by deduct- 
ing from £5,000 the sum of £710 5s. 2d. as being the respondent’s taxed 
costs of the debenture holders’ action, and £781 9s. 6d. as the amount re- 
ceivable by the respondent as his share on apportionment in the above action. 
It is not now contended that these deductions represent correctly the sums 
described in the contract as “costs in connection with the appointment 
of the Receiver and the Receiver’s costs,” or that on account being taken 
in accordance with contract the sum to be credited by the respondent as 
his share of the distribution by the Receiver was as stated in the claim, 
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but it is not necessary in this‘judgment to examirte further these figures. 
The plaint did not include any cla:m for damages either primarily or in 
the alternative; it alleged that the respondent had substantially carried out 
his part of the agreement and had been throughout ready and willing to 
write the letters required of him by the terms of the agreement. It also 
set out the assertions of Tilden Smith that there was no agreement, but 
did not allege that such assertions had been accepted by the respandent on 
a final repudiation by Tilden Smith so as to terminate the contract; on the 
contrary it claimed in terms that Tilden Smith was bound under the agree- 
ment to pay the sum claimed. 

Tilden Smith, by his written statement, while denying the agreement, 
alternatively alleged that the respondent had failed to perform his part 
thereof, in particular in regard to writing the letters to the solicitors and 
the Receiver, and paying the costs in connection with the appointment of 
the Receiver. The action was tried by Kemp, J., who held that the agree- 
ment was not one in which reciprocal promises were to be simultaneously 
performed within the meaning of Section 51 of the Indian Contract Act. 
He held that the respondent not having written the letters referred to in 
the agreement and not having perfcrmed a substantial and important part 
of it, could not say that anything in Tilden Smith’s subsequent conduct 
excused him from performance and therefore could not recover in the 
action which the learned Judge acccrdingly dismissed. ° 

On appeal Beaumont, C. J. and Rangnekar, J. reversed this judgment, 
taking the view that the respondent could not be expected to write letters 
to his solicitor and to the Receiver, withdrawing imputations, till he got 
the payment Tilden Smith was to make; they held that the letter te the 
Receiver could still be written notwithstanding that he had been discharged, 
in the sense that it could still be written to the Mr. Page who had been 
receiver. It was enough, they held, that the respondent had always been ° 
ready and willing to write the letters. As to payment of the costs, it 
was in their judgment merely a matter of account, to determine the pro- 
per deduction to be made from £5,000; they accordingly allowed the 
appeal and gave judgment for the respondent “subject to the respondent 
writing the letters” for the sum of £5,000 less the dividend which he would 
have received in the debenture holders’ action on the footing that he had 
paid his own costs and the cost of the appointment of the Receiver and 
the remuneration of the Receiver. What that amount should be the 
Court requested the parties to agree, as in fact they did, for purposes of 
the judgment. Rangnekar, J. was of opinion that even if the payment 
of costs and writing of the letters were conditions precedent, Tilden Smith 
by repudiating the contract had prevented the respondent from carrying 
out his part, but the learned Judge does not point out that in such case 
the claim must have been not in dekt, but for damages in accordance with 
Section 53 of the Indian Contract Act. 


From this judgment the appellants have appealed to His Majesty in 


Council. 


Their Lordships are of opinion that the primary question to be deter- ` 


mined on the appeal is whether or not the terms of the agreement as to 
payment of costs and writing of the letters constitute what are often called 
conditions precedent, that is, prom:ses which must be performed by the 
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respondent before he-can claim payment of the money under the agree- 
ment. That question can only: be determined by construing the actual 
language used, considered in connection with the facts of the case as in 
contemplation of the parties. The question is whether the case falls within 
Section $2 of the Indian Contract Act, which is in the following terms: 
where the order in which reciprocal promises are to be performed is 
expressly fixed by the contract they shall be performed in that order: and 
where the order is not expressly fixed by the contract, they shall be 
performed in that order which the nature of the transaction requires. 
The language of the agreement in the present case, merely as language, 
tends to the conclusion that Tilden Smith was not bound to pay the agreed 
sum unless and until the respondent had previously paid the costs and 
written the letters. But the precise language need not be stressed, because 
the same conclusion, in their Lordships’ opinion, follows more clearly from 
what “the nature of the transaction requires.” At the time when the 
agreement was made the debenture holders’ action was on foot: the res- 
pondent by his solicitors was threatening legal proceedings against Tilden 
Smith and the Receiver was being asked to consider the holding of an in- 
vestigation into the management of the Company, in which Tilden Smith 
was personally involved. From the nature of things the letter which he 
stipulated should be written to the Receiver, must necessarily have been 
soa eg to be written before the debenture hclders’ action was completed: 
equally the importance to Tilden Smith of the letter to be written to the 
respondent’s solicitors was to relieve him of the threat then being made of 
legal proceedings. So far as the question of the costs of the Receivership 
was concerned, these also must have been intended to be actually paid by 
the respondent in the course of the action, so as to relieve pro tanto the 
accounts of the Company of these charges: that payment would, though 
e perhaps not to a large extent, help to determine the amount coming to the 
respondent “in respect of the Receiver’s distribution.” Their Lordships 
cannot resist the conclusion that the respondent’s right to claim the money 
was dependent on and postponed to his performing what he on his part 
‘had promised with the consequence that when he launched his claim his 
cause of action was not complete and his claim must on this ground fail, 
as Kemp, J. held: in fact that the respondent had paid nothing at all in 
regard to costs and had taken no steps to write the letters at any material 
time or at all’ The agreement did not, as their Lordships construe it, 
merely involve a conventional calculation when the debenture holders’ 
action was ended, but the credit to be allowed by the respondent for his 
share in the distribution was a credit which could only be ascertained on 
the basis of the stipulated payments being made by the respondent to the 
Receiver. Their Lordships are further of opinion that quite apart from their 
conclusion that the timeous writing of the letters was a condition prece- 
dent, the form of order adopted by the appellate judges making their judg- 
ment “subject to the respondent writing letters” is not one which is proper 
.in an action for a purely money claim. In the result when the true 
nature of the transaction is considered, their Lordships cannot regard the 
reciprocal promises contained in the agreement as inherently capable of 
simultaneous performance within the terms of Section 51 of the Indian 
Contract Act. 
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It was strongly urged that the subsequent conduct of Tilden Smith 
up to the termination of the debentures holders’ action amounted to a 
waiver of his right to insist on the performance by the respondents as a 
condition precedent. The word “waiver” is at times used loosely apd with 
varying signification, but in this context what is meant by waiver is that 
by words or conduct Tilden Smfth created or accepted the position that 
he would be content to pay the money even though the letters were not 
written and the costs paid in the order of priority which the agreement 
required, so that he could no longer claim that he was not bound to pay 
unless and until the stipulated payments were made and the letters written 
by the respondent. In the first place however it may be noted that no 
waiver was pleaded by the respondert and no issue was directed on waiver; 
but waiver depends on evidence of fact and is not an issue which their Lord- 
ships could properly deal with, unless Tilden Smith had been afforded an 
opportunity of giving such evidence as he thought proper. But apart 
from that objection, their Lordships, after considering all the evidence and 
documents in the case, cannot discover anything which would justify a 
finding that Tilden Smith had waived his rights under the agreement. No 
such effect can be given to his repudiation of the agreement, that is to say, 
to his claim that there was no agreement binding him. The respondent 
might have accepted that as a final repudiation and thus treated the con- 
tract as determined and brought a claim for damages under Section 53. 
He did not do so. But a wrongful repudiation by one party cannot, except 
by the election of the other party so to treat it, put an end to an obligation; 
if the other party still insists on perfcrmance of the contract the repudiation 
is what is called “brutum fulmen,” that is, the parties are left with their 
rights and liabilities as before. A wrongful repudiation of a contract by 
one party does not itself absolve the other party if he sues on the contract 
from establishing his right to recover by proving performance by him ° 
of conditions precedent. In the present case, the respondent, when he 
sued on the contract, was still as much bound as ever to show that he had 
fulfilled all the conditions binding on him before he could exact perfor-, 


mance from Tilden Smith. 


Finally their Lordships observe that the subsequent conduct of Tilden 
Smith is irrelevant for the purpose of construing the agreement: the cons- 
truction must depend on the intention of the parties when it was made, 
which is to be ascertained from its terms, read in the light of the facts 
known to both parties when it was concluded, that is, from what is express- 
ed or from what “the nature of the transaction requires,” in the words of 
Section 52. 

In the result their Lordships hold that the appeal should be allowed and 
the judgment of the Appellate Court set aside and the judgment of Kemp, 
J. restored: the respondent will pay the appellants their costs of this appeal 
and their costs in the Courts below. 

They will humbly so advise His Majesty. l 
Appeal allowed 
Brickbeck Julius, Edwards & Co.—Solicitors for the appellant. 


Peacock & Goddard—Solicitors for the respondent. 


A. L. Jo R. HIGH COURT 55 
. : 


7 DISTRICT BOARB, ALLAHABAD (Defendant) 
° Versus 
BAIJNATH PRASAD. (Plaintiff) * 

District Boards Act, Sec. 65—Building contract—Overseer gave instructions 
which involved slight variations in the contract—Liability thereby imposed 
on board exceeding Rs, 100—Whether Sec. 65 applicable. 

Where the sub-overseer of the District Board, who was supervising the 
contractor’s work, gave certain instructions to the contractor which 
involved slight variations in the contract, such as, that he should use 
cement instead of mortar or that he should use bricks of a better quality 
than third class bricks, and the contractor, who acted in accordance with 
the sub-overseer’s instructions, claimed payment at higher rates than had 
been agreed upon in the original contract and the extra amount due on 
account of the higher rates exceeded Rs. 100; Aeld, that the sub- 
overseer did not enter into any fresh contract with the contractor; he 
merely gave instructions to the contractor, as to the manner in which 
he should carry out his work. It might be that by his instructions he 
varied in some particulars the terms of the original contract but Section 
65, District Boards Act does not apply to such slight variations made in 
the original contract. 

| Re APPEAL from a decree of Panprr Rup Kishan Acua, Dis- 
trict Judge of Allahabad modifying a decree of Mr. J. K. Dar, Munsif of 

West Allahabad. 


Harnandan Prasad for the a pellant. 
Ladli Prasad Zutshi and Lakshmi Saran for the respondent. 


The judgment of the Court was delivered by 


` Kc, J.—This appeal arises out of a suit for money on account of 
work done by the plaintiff for the defendant. 

The plaintiff is a building contractor and he obtained certain con- 
tracts from the defendant, namely, the District Board of Allahabad, for 
«he construction or’ repairs of certain buildings. The last of the works was 
completed sometime in December 1927. The contractor submitted his 
bill sometime in January 1928 and the bill was scrutinised by the district 
board sub-overseer, who did not admit that the sums claimed were correct 
and made certain deductions. The plaintiff persisted in his demands and 
even sent registered notices to the district board from time to time demand- 
ing payment of the sums claimed. The matter was under consideration 
of the board for some months. The final notice sent by the plaintiff was 
dated March 2, 1929, and after the expiry of two months the plaintiff in- 
stituted his suit on May 16, 1929. 


One of the principal defences to the suit was that the suit was barred 
by limitation by virtue of the provisions of Section 192 of the District 
Boards Act, 1922. Under sub-section (3) it is laid down that no action 

į such as is described in sub-section (1) shall be commenced otherwise than 
) within 6 months next after the accrual of the cause of action. We have 
omitted certain words which are irrelevant for the purposes of the present 
suit. It may be open to argument whether actions described in sub-section 
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(1) apply only to suits arising out of tortious acts or whether they apply 
also to suits arising out of contracts. It is unnecessary for us to consider 
that point and we will assume for the purpose of argument that this section 
does apply also to actions against district boards arising out of contrgcts. 

The trial court gave effect to zhe defendant’s plea and held that the 
suit was barred by limitation but passed a decree for a certain sum: which 
tthe district board admitted to be due. T. 

The plaintiff appealed to the learned District Judge, who took a con- 
trary view on the question of limitation and held that the suit was within 
time and decreed the plaintiff’s suit for the sum of Rs. 2131-8-0 together 
with interest pending the suit. 


The defendant comes to this Court in Second Appeal and the princi- 
pal point argued was that of limitation. 


The appellant’s contention is that the period of limitation for a suit 
of this nature is governed primarily by Article 56 of the first Schedule of 
the Limitation Act which gives a period of three years from the time when 
the work is done. He argues that the effect of Seotion 192, Sub-section 
(3) of the District Boards Act is to substitute a period of six months for 
the period of three years laid down in the Limitation Act but that the start- 
ing point for limitation should be the same. As it is necessaty under Sub- 
section (1) of Section 192 for a plaintiff when suing the board tg give 
notice of his intended suit two months before instituting the suit, this period 
of two months must be added to the term of six months mentioned in Sub- 
section (3) so that the period of limitation would be eight months from 
the date of the completion of the work. If this contention is accepted 
then obviously the suit is barred, because the work was completéd in 
December 1927 and the suit was not instituted until May 16, 1929. We 


are not prepared to accept the appellant’s argument on the question of limit- e 
prep P PP 8 q 


ation. Under Sub-section (3) of Section 192 the period of six months 
runs from the date of the accrual of the cause of action. The date of the 
accrual of the cause of action in a suit of this kind is not necessarily the 
date when the work was completed For instance it might be agreed bet-* 
ween the parties that payment was to be made for work done within six 
months after the completion of the work. In such a case it would not be 
held that the plaintiff had a cause of action until the expiry of six months 
after the completion of the work. In view of the language of Section 
192, Sub-section (3) of the District Boards Act we have to look to the 
date of the accrual of the cause of action. It appears from the terms of 
the contract itself that this date cannot be taken as equivalent to the date 
of the completion of the work beca'se in accordance with the terms of the 
contract itself it is provided that after the work has been completed the 
contractor is to submit his bill and this bill is to be scrutinised by the 
officers of the district boards and after scrutiny and acceptance it will be 
paid. It is obvious therefore that the contractor could have no cause of 
action until after the scrutiny of his bill by the district board servants, and 
this scrutiny might take a conside-able time. 

It appears that the district board sub-overseer prepared a bill setting 
forth the amounts which were due to the contractor and on March 
28, 1928 a registered notice was sent to the contractor to come and sign 
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the bill in token of acceptance. The contractor refused to come to the 
office to sign the bill. The appellant argues that when notice was sent to 
the contractor that his bill had been prepared and admitted for a certain 
amount, this implied that any further amount had been refused and this 
refusal constituted a cause of action.. Therefore the period of limitation 
should be held to start from March 28, 1928. We think that this argu- 
ment would be sound if the bill prepared by the overseer could be taken 
to be the final decision of the board on the question of the amount due to 
the contractor. If the contractor knew that the board had finally decided 
that only a certain amount was due to him, and if he claimed a further 
sum, then undoubtedly the contractor had a cause of action from the date 
when the final decision was communicated to him. In the present case, 
however, it seems clear that the contractor’s bill which was drawn up in 
March 1928 cannot be taken to represent the final decision of the board on 
this point. We do not know all the correspondence that took place bet- 
ween the parties. It appears that a number of letters which were sent by 
the plaintiff to the defendant have been removed from the file of the dis- 
trict board office. We do know that on August 15, 1928 the contrac- 
tor stated that he was prepared to sign the bill and take the sum admittedly 
due to him on condition that he reserved his right of instituting a suit for 
the balance which he claimed. Further negotiations must have taken place 
because we find that on September 19, 1928 the board passed a resolution 
appointing the senior vice-chairman to make a “final settlement” of the 
contractor’s claim. ‘This implies that before September 19, 1928 the board 
had not finally settled the contractor’s claims and if the contractor had 
instituted a suit before that time, his suit might have been dismissed 4s pre- 
mature. The vice-chairman gave notice to the contractor to submit his 
bill by October 5, and he did so on October 20. After this, so far as we 
*know, the senior vice-chairman did nothing in the direction of settling 
the contractor’s claims. On March 2, 1929 the contractor sent his final 
registered notice to the board demanding the amount claimed and upon 
seceiving no reply within the period of two months he instituted the pre- 
sent suit. In our opinion the contractor’s cause of action cannot be said 
to have accrued while the question of the amount due to him was under the 
consideration of the board and had not been finally settled by them and it 
is clear that it had not been finally settled by the board so late as October 20, 
1928 and we do not know what happened subsequently. In this state of 
affairs we think that when the contractor served the board with his final 
notice, and failed to get any reply, he might fairly have assumed that nego- 
tiations had broken down and that the board had finally decided to disallow 
his further claims, so that there was no alternative but to get the question 
settled by the civil courts. Taking all the faots of this case into consider- 
ation we think that the cause of action may fairly be taken to have accru- 
ed on the expiry of two months after his last notice dated March 2, 1929. 
On this view the suit was well within time. 

\ It has been argued in the alternative by the learned counsel for the 

f appellant that, if the suit is not held to be time-barred, it may be dismiss- 
ed as premature, because no cause of action had arisen before the date of 
the institution of the suit, as there ïs no proof that the negotiations had 
finally broken down or that the board had finally refused to pay the contrac- 
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tor’s claim. We cannot accept tkis contention as we have already stated 
that when the contractor submitzed his«last notice and waited for two 
months without getting any reply, he could fairly have assumed that the 
negotiations had broken down and taat his claim had been finally disallowed 
and that he had a complete cause of action for the suir, 

Another point raised by thé appellant was that the contractor claim- 
ed at certain higher rates than had been agreed upon in the original con- 
tract executed on behalf of the board. It appears that the sub-overseer of 
the board, who was supervising the sontractor’s work, gave certain instruc- 
tions to the contractor, such as, thaz he should use cement instead of mor- 
tar or that he should use bricks of a better quality than third class bricks, 
and that the contractor acted in accordance with the sub-overseer’s ins- 
tructions. This meant that he put it in better work than had been agreed 
upon in the original contract and he therefore naturally claimed payment 
at a higher rate. It is argued that inder Section 65 of the District Boards 
Aot the sub-overseer was not authorised to enter into any fresh contract 
with the plaintiff which imposed liability upon the board exceeding Rs. 
100. We think that Section 65 does not apply to a case of this sort. The 
sub-overseer did not enter into any fresh contract with the plaintiff. He 
merely gave certain instructions to the plaintiff as to the manner in which 
he should carry out his work. It might be that by his instructions he 
varied in some particulars the terms of the original contract but we fo not 
think that Section 65 applies to the slight variations made in the original 
contract. In any case the extra amounts claimed do not come to any large 
sum even though they may come to over Rs. 100. The sub-overseer was 
acting for his superior officer, the district board engineer, and it would cer- 
tainly be inequitable if a contractcr should suffer for carrying out the ins- 
tructions of an officer of a district board. In any case we do not think, 
that Section 65 applies to a case of this sort and the district board cannot 
seek shelter under its provisions. 

The last point argued is that no interest should have been allowed up- 
on the sums claimed. It is true that the contract itself does not provide 
for any interest to be given on account of any delay in settling the bills. 
In view of the attitude taken by the district board in this case we think 
that the court below was justified in awarding interest as compensation 
for the unreasonable delay due to the obstructive attitude of the district 
board sub-overseer. It appears thet the sub-overseer and the contractor 
had quarrelled and the sub-overseer was obstructing the plaintiff in every 
way. In view of these facts we cannot find that the interest awarded by 
the court below was in any way unreasonable. We accordingly dismiss 
the appeal with costs. 


Appeal dismissed 


A. L. J. R. 7 HIGH COURT 59 


. HARI KISHAN DAS (Defendant) 
VETSUS 
THE GUARDIAN ASSURANCE COMPANY, LTD. (Plaintiff)* 
Insurance—Risk note issued on receipt of proposal—No policy issued nor pre- 
mium’ paid—Contract—Whether valid and enforcible. 

Where the defendant made:a proposal to the plaintiff company for 
insuring his mills against fire and asked that the risk be covered imme- 
diately, and the company agreed to the proposal, and informed the de- 
fendant that the risk was covered, held, that the risk having been covered, 
there was a valid contract between the parties and it could be enforced 
notwithstanding the fact that no policy in the usual form had been issued 
and no premium had been paid. 

Thompson v. Adams, 23 Q. B. D. 361 and Re the Norwich Equitable 
Fire Insurance Society, [1887] L. T. R. 241 relied on. 

SECOND APPEAL from a decree of MauLVI ALI MUHAMMAD, Second 
Subordinate Judge of Saharanpur, confirming a decree of Mr. R. S. 
AGaARWALA, City Munsif. 

K. N. Katju and M. N. Kaul for the appellant. 

P, L. Banerji and K. N. Sinha for the respondent. 


The judgment of the Court was delivered by 
RacHHPAL SINGH, J.—This is a defendant’s second appeal. 


Lala Hari Kishan Das, defendant-appellant, who is the proprietor of 
a firm carrying on business at Saharanpur, made a proposal to the plain- 
tiff through one Mr. Jaura, asking for the insurance of his Steam Roller 
Flour Mills at Saharanpur for a sum of Rs. 7,71,000. Mr. Jaura carries 
on business as a broker. On the receipt of the defendant’s application 
by the plaintiff (the Guardian Assurance Company) a risk note No. 3496 
was issued and the defendant was immediately informed that the risk 
had been covered. Subsequently correspondence went on between the 
parties but eventually on June 13, 1927, the defendant declined to pay 
the premium and the plaintiff company wrote to him that as the premium 
had not been paid the contract was cancelled. ‘The plaintiff’s case was 
that the company had covered the risk for a period running from Feb- 
ruary 25, 1927 to June 13, 1927, and, therefore, the defendant was liable 
for payment of the proportionate premium which was calculated to be 
Rs. 3,181-5-0 and the company instituted a suit for the recovery of the 
same. The claim was resisted by the defendant on various grounds. 
Both the courts below. decreed the suit. The lower appellate court has 
given the following findings:— 

(1) That the defendant asked Mr. Jaura, the broker, to have his 
Steam Roller Flour Mills at Saharanpur insured for a sum of Rs. 7,71,000; 
(2) that he asked that risk should immediately be covered; and 

(3) that the plaintiff-company covered the risk from February 25 
upto June 13, 1927. 
These are all findings of fact which are conclusive in a second appeal. 
*S, A. 1613 of 1931 
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The question which has been raised in this appeal by the learned counsel 
appearing for the defendant-appellant was that there was no valid con- 
tract because no premium had beep paid. We find ourselves unahle to 
accept this contention. It is raised on the assumption that in every case 
a contract for insurance will not be binding unless the premium or a part 
thereof is paid. No such assumpzion can be made. There are cases in 
which it is open to the insurance company to waive their right to, demand 
immediate payment of the premium and more especially in cases where a 
proposal is made in respect of a fire insurance policy. It is not always 
necessary that such a formal agreement should be entered into to consti- 
tute a valid contract of fire insurance. Where the.insurance company on 
the receipt of a proposal for insurance issues a risk note covering the risk, 
that fact by itself constitutes a ccntract of insurance for a certain time. 
In the case before us the plaintiff-company, as soon as they were given 
intimation of the proposal of the defendant, informed him that risk was 
covered and the defendant accepted this fully knowing, as would appear 
from his proposal, that he wanted a policy with risk covered so that in 
case of any loss the company would be liable to him before he paid any 
premium. It appears to us that somehow or other the defendant found 
himself unable to pay the premium and on various excuses he went on 
gaining time. We find from the record that he made a proposal to Mr. 
Jaura, the commission agent, requesting him that he should himsêlf pay 
the premium for him. As the learned Munsif has remarked, the defence 
put up in this case was a thoroughly dishonest one. The defendant got 
the company to cover the risk and now he wants to escape liability with- 
out the payment of anything. e 

In our opinion the defendant-appellant cannot do this by pleading 
that there was no valid contract bzcause of the non-payment of premium 
by him. In a contract for fire insurance, the risk commences at the time 
as soon as a binding contract of insurance is concluded and it is always 
open to the parties to the contract to come to an agreement as regards the 
time from which the risk will commence. ‘The reason for this is as explairt- 
ed by Matthew, J. in Thomson v. Adams’: 

that it is very important that there should be prompt insurance in respect 
of goods against fire risk. Considering how great is the risk to an in- 
dividual, and how small a premium he has to pay, the great object is to 
get himself insured against damages by fire; and if the law were other- 
wise, then no man would be able to affect a prompt insurance against 
damages by fire. 

It was held in the above mentioned case that where a slip was issued 
covering the risk there was a complete and binding contract of insurance 
though no premium had been paid. It has been held in cases of this kind 
that the risk may commence before a policy is issued, even upon an oral 
contract to insure. (See Halsbury’s “Laws of England”, Volume 17, 
page 517, first edition). In Re the Norwich Equitable Fire Insurance 
Society, Claim of Royal Insurance Company’ the following observations 
as regards the nature of fire insurance contract were made by Kay, J. 

There is no statutory or formal document necessary to make a contract 
123 Q. B. D. 361 271887] L. T. R. 241 
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of insurance. If a contract’is created by any binding means that is the Crm 
policy to all intents and pugposes. We are apt to think of the familiar 
instrument which is in the form one generally knows, and to associate that BLESK 
mere form with the idea of policy. But putting the formal instrument Harr Kisman 


1933 


aside, and admitting, as every one must, that a contract of insurance for Das 
all legal purposes constitutes a policy, what is wanted more than a contract v. 
of this kind. COADA 


ASSURANCE 


In the case before us, the defendant-appellant made a proposal through Co. 
Mr. Jaura to the plaintiff-respondent for an insurance policy and asked 
that risk should be covered immediately. As soon as the proposal was 
communicated the company agreed to the proposal. In our opinion, on 
the receipt of the plaintiff’s intimation by the defendant that the risk was 
covered, there was a valid contract between the parties and it could be en- 
forced notwithstanding the fact that no policy in the usual form had been 
issued and no premium had been paid. After all it was the plaintiff firm 
who could say that they would not cover the risk till the premium was 
paid but if they waived their right by accepting the risk, it is difficult to 
understand how the defendant could be allowed to contend that there was 
no valid contract. 

For the reasons given above we are of opinion that the learned Sub- 
ordinate Judge is correct and we dismiss the appeal with costs. 


Appeal dismissed 
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GANGA SAGAR (AssEssEE)—IN THE MATTER OF* Cr 
Income Tax Act, Secs. 2(4) and 4(3) (vii)—Business of speculating in stocks 3555 
and shares—W hat amounts to. i ety 
Where a man makes few sales of stocks and shares, although he may August 18 
è make a number of purchases, and where the sales are made at long inter- 
vals after the purchases, the conclusion to be drawn is that he is not DRAE 
indulging in the business of speculating in those stocks and shares, but penner, J. 
that he is investing his capital in those stocks and shares. Where, on the 
- other hand, a man makes numerous purchases and sales, the sales being 
within a short time of the purchases, the conclusion to be drawn is that 
he is indulging in the business of speculation. 


Sir Tej Bahadur Sapru and G. S. Pathak for the assessee. 
Kamalakant Verma for the Crown. 


The judgment of the Court was delivered by 





BENNET, J.—This is an application by an assessee in income-tax for Bennet, J. 
this Court to require the Commissioner of Income-Tax to state a case under 
Section 66(3) of the Income-tax Act, Act XI of 1922. In stating the 
case the Income-tax Commissioner states the facts and on those facts this 
Court comes to a finding on a point of law. It is not open to this Court 
to find facts for itself. At the most under Sub-section (4) of Section 66 
if this Court is not satisfied with the statement in a case, the court may 

\ ask for an additional statement or alterations. In the present case the 
assessee in his application to this Court states that he carries on banking 
j and money-lending business, and for the purpose of that business the 
assessee sells and purchases shares and Government securities; that for the 
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Cva Jast 30 years shares in different companies have been purchased from 
time to time by the assessee’s father and after his death by the assessee, 
and at present the assessee owns about Rse 13 lacs of shares at par value; 
Ganca that in the course of the 30 years tHe assessee has sold shares amounting to 
Sacar Rs, 1 lac and a half only; that in the books of the assessee he shows the 
dividend earned on the shares *purchased and the interest accruing on 
Government securities under the kead of “profits” and he shows the loss 
on sales of shares in the category cf losses in his books. He does not say 
that he shows in his books any profit which accrues from selling shares 
or securities at a higher price than the purchase prize. ‘The assessee claims 
that two losses on shares and securities should be deducted from the sum 
which is taken as his income for the purpose of income-tax. These 
losses are, firstly, Rs. 60,000 on account of loss incurred from the liquida- 
tion of the Tinnevelly Textiles Limited at Calcutta, and secondly, 
Rs. 4,912 on account of the purchzse and sale of Rs. 1 lac of Government 
promissory notes. These matters were held against the assessee by the 
Income-tax Officer, and the assessze filed an appeal before the Assistant 
Commissioner of Income-tax, anc the order of the Assistant Commis- 
sioner of Income-tax dated October 1, 1931, was also against the appli- 
cant. The Assistant Commissioner upheld the finding of the Income- 
tax Officer that both the items ox loss in question were losses of capital 
and could not be allowed. The nding is as follows: ° 
The Income-tax Officer has found that the assessee does not carry on 
any business either in the purchase and sale of shares or in Government 
securities, and as such the investment of capital in shares and Govern- 
ment securities is purely an investment for the purpose of earning interest 
and dividends and not for the purpose of carrying on any business. 
The finding proceeds further that some years ago the question arose 
in regard to the British India Corporation in which shares had been pur” 
chased for over 30 years, and on two occasions these shares had been sold 
as the dividends declined. At that time it was held that the assessee was 
not carrying on any business in the purchase and sale of shares but had 
only invested his money in shares in order to earn dividends. ‘The assessce 
purchased the Tinnevelly Textiles Limited shares some 6 or 7 years ago, 
and he did not sell those shares, but the Company has gone into liquidation 
in the year 1929-30. The Assistaat Commissioner concluded that as the 
shares of the Tinnevelly Textiles Limited had been held for 6 or 7 years 
and there had been no sale of these shares, the purchase of these shares was 
only by way of an investment of capital, as the assessee had never dealt 
in the purchase and sale of these shares. In regard to the purchase of 
Rs. 1 lac of Government promissory notes this was made in the year 
1928-29, and eight months later the Government promissory notes were 
sold in two lots. The sale was made in order to enable the assessee to 
advance a loan of Rs. 1 lac to one B. Udai Singh Jain of Aligarh. The 
assessee is found to have been investing his capital in Government secur- 
ities for a considerable number of years, and except for the securities in/ 
question the assessee has only once before made a sale of Government | 
securities, otherwise the assessee has held Government securities until 
payment became due. The Assistant Commissioner held that for these 
reasons there was no business of purchase and sale of Government secur- 
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a 
ities, and the investments were not made in Government securities for 
the purpose of earning any profit by selling the securities but for the 
purpose of earning interest, and the sale was made because the loan was 
required. It is not possible for us to controvert the Andings of fact 
which have been made. Learned counsel, however, apparently argued 
that those findings of fact were arrive at under a misapprehension of 
Jaw. The argument which the learned counsel addressed to us was based 
on the definition of “business” in Section 2(4) of the Income-Tax Act 
and the provisions of Sections 4, 6 and 24. In Section 2(4) of the Income- 
tax Act “business” is defined as follows:— 
business includes any trade, commerce or manufacture or any adventure 
or concern in the nature of trade, commerce or manufacture. 

This definition is no doubt wide so far as the activities are men- 
tioned which may be included under the term “business”. A distinction 
is however drawn between “business” as so defined and receipts which are 
of a casual and non-recurring nature mentioned in Section 4(3) (vii). 
This Sub-section says that the Act does not apply to any receipts not 
being receipts arising from business or the exercise of a profession, voca- 
tion or occupation, which are of a casual and non-recurring nature. ‘The 
question, therefore, is whether the profits or loss from sales of securities 
or shares would be of a casual and non-recurring nature, or whether they 
would be of the nature of business. The distinction is further shown 
by the fact that the Act itself is styled an Income-tax Act, that is, an 
Act which is to tax income, and not an Act which is to tax the gains of 
capital other than the interest or profits which accrue on the capital. 
In the Income-tax Manual in the comment on Section 4(3) (vii) it is 
stated that where A makes a practice of speculating in the purchase and 
sale of shares, his profits are liable to income-tax; that is, where there is 
a purchase with the intention of speculating. It is the intention with 
which the purchase is made which makes the difference. A man may 
either buy shares or securities with the object and intention of making 
a gain from the sale when those shares or securities have risen to a higher 
price, or he may purchase the shares or securities with the intention of 
keeping his capital safe and receiving meanwhile a certain amount of 
dividend or interest. The intention must be deduced from acts and from 
the circumstances of the case. Where a man makes a business of spe- 
culating, this will be deduced by the court from the fact that he makes 
numerous purchases and sales, the sales being within a short time of the 
purchases. On the other hand where a man makes few sales, although 
he may make a number of purchases, and where the sales are made at 
long intervals after the purchases, the conclusion to be drawn is that he 
is not indulging in the business of speculating in those stocks and shares, 
but that he is investing his capital in those stocks and shares. In this 
view of the law it appears to us that the Assistant Commissioner has not 
made any error in drawing his conclusions from the facts which he 
found. Accordingly we do not see that we can with any advantage call 
upon the Commissioner of Income-tax to state a case. 

We, therefore, dismiss this application with costs to the Crown, 
which we assess at Rs. 75. One month is allowed to the Crown counsel 
to certify the amount of the fee. . Application dismissed 
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Crvn. MANGAL RAI HIRA LAŁ (Defendant) 
ae VETSUS 
ee SAKINA BEGAM (Plaintiff) * 


Oct. 12 Mohammedan Law—Dower—Defei red dower debt—Whetner husband can transfer 
Tuom, J. property in favour of wife in lien thereof. 

CoLLISTER, J. A Mohammedan wife is not ertitled as of right to demand he payment 
of her deferred dower debt and cannot enforce such a claim; but if she 
does demand it and if the husband thinks fit to pay it or to make a transfer 
of property in her favour in lieu thereof, he is legally competent to do so 
and such transfer will be valid. 

. Kbhadiji Bibi v. Shah Mohammad Zahir Alam, W. N. [1901] 64, Suba 
Bibi v. Balgobind, 1. L. R. 8 All. 178 and Seth Nemi Chand v. Mst. Malık 
Begam, 5 J. C. 316 relied on. 

So far as Sunnis are concernec, the law does not presume that a dower 
debt is prompt. 

SECOND APPEAL from a decree of M. A. Ansari Eso., Subordinate 
Judge of Aligarh, modifying a decree of Basu Yupuistma SINGH GAH- 
LAUT, Munsif. 

N.C. Vaish for the appellant. 








M. Nasim for the respondent. ° 
The judgment of the Court was delivered by 
Collister, J. COLLISTER, J.—This is a defendant's appeal. The plaintiff having 


failed in an objection under Order XXI, Rule $8 cf the Civil Procedure 
Code sued for a declaration that a certain house belonged to her and was 
not liable to be sold in execution of decree No. 303 of 1919 of a court at 
Delhi which had been obtained by the defendant-appellant against the 
plaintiff-respondent’s husband. ‘The plaintiff pleaded that the house in 
question had been sold to her on November 18, 1921, in lieu of her dower 
debt, which amounted to Rs. 2,000. The defence was that the sale deed 
was fictitious, that it had been execcted with a view to defraud the credi-« 
tors of the plaintiff's husband and that the plaintiff was not the owner of 
the said house. 


The trial court (the Munsif of Aligarh) dismissed the suit, finding 
that the marriage between the plaintiff and her alleged husband, defen- 
dant No. 2, was not proved, that no dower debt was proved and that the 
transfer was a fictitious and collusive transaction. 


The lower appellate court has reversed the finding of the first court. 
The learned Subordinate Judge finds that the marriage is proved and that 
there was a dower debt of Rs. 2,000 due from defendant No. 2. He finds 
that the husband may have intended to defraud his other creditors, but that 
his wife was not at fault and that she took the property in good faith. He 
ae ordered that the house be sold subject to a charge for the plaintiff’s dower 

ebt. ; 

The learned Subordinate Judge has remarked that “Law presumes the \ 
dower to be prompt unless it is proved to be deferred.” This presumption 
of law is challenged before us and we have to see whether it is correct or not. 
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In Macnaghten’s Muhammedan Law, Section 22, it is laid down that: 
Where it may not have been expressed whether the payment of the 
dower is to be prompt oredeferred, it must be held that the whole is due 
on demand. y 
The rule of law was quoted with approval by their Lordships of the 
Privy Council in the case of Mirza Bader Bakht Mohammad Ali Bahadur 
v. Mirza Khurrum Bakbt Yabya Ali Khan Bahadur’ and that judgment of 
their Lordships has been followed by a Full Bench of the Madras High Court 
in Mastban Sahib v. Assan Bivi Ammal.2 It is, however, admitted that the 
parties with which both the above two cases were concerned were Shias, 
The parties in the present case are Sunnis. In Umda Begam v. Muhammadi 
Begam? it was laid down that l 
In the case of Muhammadans of the Sunni persuasion, where it is not 
settled at the time of marriage whether the wife’ dower is to be prompt 
or deferred, part will be prompt and part deferred, the proportion referable 
to each category being regulated by custom, or, in the absence of custom, 
by the status of the parties and the amount of the dower settled. 
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Collister, J. 


The learned Judges who decided that case followed previous rulings ` 


of this same High Court. They referred to the Privy Council case of 
Mirza Badar Bakht Mohammad Ali Bahadur v. Mirza Khurrum Bakht 
‘Yahya Ali Khan Bahadur and to Masthan Sahib v. Assan Bivi Ammal and 
they pointed out that in both those cases the parties were Shias. They 
remarked that the rule of law set forth in Macnaghten’s Muhammedan 
Law, Section 22, is a rule of the Shia school of Muhammadan Law. There 
can be no doubt that the learned Subordinate Judge was wrong (so far as 
Sunnis are concerned) when he said that the law presumes that à dower 
debt is prompt. 

Counsel for the defendant-appellant contends that this case should be 
remanded to the court below for a trial of the issue as to what proportion 
was deferred. We note that defendant No. 2, who is the husband of the 
plaintiff, has stated on oath before the court that the dower was prompt. 
There is no rebutting evidence, but the lower appellate court has remarked 
that the register does not specify the nature of the dower debt. But it is 
argued on behalf of the respondent that even if the dower debt was 
deferred, the husband could nevertheless make a valid transfer to his wife. 
He has referred us to the case of Khadiji Bibi v. Shab Mohammad Zahir 
Alam.* In that case a Muhammadan, against whom a decree for money 
had been passed, about a week after the passing of the decree and in order 
to save the property from being taken by his creditors in execution there- 
of transferred certain immovable property belonging to him to his wife, 
professedly in part satisfaction of a deferred dower debt due to the wife. 
It was held that such a transaction was not voidable as a transfer made 
with intent to defeat or delay the creditors of the transferor. That case 
followed the earlier case of Suba Bibi v. Balgobind® where it was held that 
a deferred dower debt could be treated as prompt by the husband. In 
Seth Nemi Chand v. Mst. Maluk Begam® it was held by a Bench of this 
Court that deferred dower can form a valid consideration for the transfer 
of property during the life-time of the husband who has not divorced the 
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Crm wife. It was laid down that a wife is not entitled as of right to demand 

i933 Payment of ber deferred dower, but thatthe husband is entitled, if he 

- pleases, to pay his wife her dower before it # due or to discharge and sgtis- 
Mancat Rar fy his obligation in any other legal way. We accept the contention that 

ROLAN a wife is not entitled as of right to demand the payment of her deferred 

Sarma dower debt and cannot enforce such a claim; but if she does demand it and if 

Bram the husband thinks fit to pay it or to make a transfer of property in her 

Coliister, J. DSi lieu thereof, he is legally competent to do so and such transfer will 

e valid. 
In view of the above findings we are of opinion that there is no force 
in this appeal and it is accordingly dismissed with costs. 








Appeal dismissed 


Cva LACHHMI LAL (Defendant) 
versus 

KHAIRATI MITAN (Plaintiff) * 

Oct. 12 Crvil Procedure Codc, Sch. II, Para. 4—Parties agree to refer case to three arbi- 

trators one of whom appointed Sarpanch—No provision for diference of 

opinion—Munsif decrees suit on majority verdict—Whether decree invalid. * 

Where the parties agreed to refer the case for decision to three arbitrators 

one of whom was appointed Sarpanch but no provision was made for any 
difference of opinion and the arbitrators having disagreed, the Munsif 
accepted the majority verdict and made a decree, eld, that the agreement 
meant that only in the case of a unanimous decision there would be a valid 
award and not otherwise, and the decree should therefore be set aside and the 
case sent back for decision in accordance with law. i 


CIVIL REVISION from an order of BABU KRISHNA CHANDER SRIVAS- 
TAVA, Munsif of Deoria. . 

A. P. Pandey and K. N. Pandey for the applicant. 

D. P. Malaviya for the opposite party. 








MUKERJI, J. 


The following judgment was dəlivered by a 


Mukerji, J. MUKxERJI, J.—This revision ar:ses out of an arbitration proceeding 
which has been confirmed by the court below. 

The parties to the suit agreed that three gentlemen should be appointed 
arbitrators, and one of them should be appointed the “Sarpanch” and they 
should decide the case. No provision was made for any difference of 
opinion. The arbitrators could not agree, and there was a majority of 2 
to 1. The learned Munsif accepted the majority verdict and- made a 
decree. 

It is argued before me on behalf of the defendant-applicant that there 
was no provision for the majority decision prevailing, and, therefore, the 
decree of the court below is bad. 

The court below held and Mr. Malaviya for the respondent has argued 
that the appointment of a “Sarpanch” meant that the opinion of that 
arbitrator shall prevail with whom the “Sarpanch” shall agree. The argu- 
ment is based on Paragraph 4 of Schedule II of the Civil Procedure Code. 

In my opinion this is not a correct reading of Paragraph 4. That \ 


*Cr, Rev. 301 of 1933 


Petes 


AL. J.R. HIGH COURT 67 
paragraph lays down that-some provision as to the binding character of 
the award should be made for a ‘case where a reference is made to two or 
more arbitrators. When there ate twa arbitrators, there can be no majority 
of opinion in the case of a difference, and, therefore, an umpire has to be 
appointed. Such was not the case here. ‘The reference to arbitration does 
not say that the “Sarpanch” would act only in the case of difference of 
opinion between the two arbitrators. In the case where only two arbitra- 
tors are appointed and there is an umpire, the umpire need not act till a 
difference of opinion occurs between the two arbitrators. 

In this case the agreement clearly meant that only in the case of a 
unanimous decision there would be a valid award and not otherwise. The 
precaution, which a court ought to take, according to Paragraph 4 of 
Sina Il of the Civil Procedure Code, was not taken by the court 
below. 

In the result, I allow the application in revision with costs and send 
back the case to the court below for decision in accordance with law. The 
parties will be asked if they still want that their case should be decided 
by any or what arbitrators. In case of further reference the court will 
take the precaution mentioned in Paragraph 4 of the Second Schedule. 

Application allowed 


MISRI LAL 
Versus 
EMPEROR* 
Crimfnal Procedure Code, Sec. 291—Accused charged with forgery—Application 
by accused for summoning defence expert at Governments expense—Expert 
witness not named in the list before Magistrate—W hether judge should exer- 
cise discretion in favour of accused—Question of costs. 
The accused, who was charged with forgery, applied to the Court for 
a handwriting expert, whom he named to be called on hus behalf at the 
expense of Government. When the proceedings were before the Magis- 
trate who committed the accused for trial, the Crown had given notice 
that they meant to call a handwriting expert, and the accused did not 
name the expert witness who was required to be summoned in the list 
delivered to the Magistrate. The Crown expert was examined on commis- 
sion and he gave an opinion adverse to the accused. The proceedings with 
regard to the examination of the expert on commission were the subject- 
matter of an application in revision to the High Court,.which was suc- 
cessful; and the expert witness was already being called for the Crown when 
the accused made his application for summoning an expert for the defence, 
wh.ch was refused by the learned Judge. Held, (1) that the applicant 
had no absolute right to have the expert witness summoned; (2) that there 
was a perfect excuse for not naming the expert witness in the list before 
the Magistrate, as such an expert would only be called by the defence 
when it became clear that the expert.for the Crown gave an opinion ad- 
verse to the accused; and the learned Judge ought to have exercised his 
discretion in favour of the accused, and the proper order would be that 
the ordinary expenses of summoning the witness should be paid by Govern- 
ment, and the extraordinary expenses of the expert’s fee to be left to the 
accused himself. z 
*Cr. Rev. 711 of 1933 
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CRIMINAL REVISION from an order of GHaNsHIAM Das Esq., Sessions 
Judge of Mainpuri. s 

K. D. Malaviya for the applicant. : 

Baleshwari Prasad for the oppcsite party. ‘ 


M. Waliullah (Assistant Goveznment Advocate) for the Crown. 
The following judgment was delivered by i 


Youne, J.—This is an application in revision against the order of the 
learned Sessions Judge of Mainpuri. The applicant was charged under 
Sections 467 and 471 of the Indian Penal Code with forgery, and the trial 
is pending before the Assistant Sessions Judge of Mainpuri. When the pro- 
ceedings were before the Magistrate, he asked the accused for a list of per- 
sons whom he (the accused) wished to be summoned to give evidence in 
his defence. At that particular stage the Crown had given notice that they 
meant to call a handwriting exper: on the question of forgery. The 
accused could not tell what evidenze the handwriting expert would give. 
As he was an expert called for the Crown, the accused had a right to pre- 
sume that his evidence would be unbiased and honest: his evidence might 
even be in the accused’s favorr on the question of the alleged forgery. It 
was, therefore, unnecessary at that stage for the accused to decide whether 
he would call a handwriting expert on his behalf or not. Such an expert 
would only be called by the defence when it became clear that the expert 
for the Crown formed an opinion adverse to the interest of the accused. So 
at the date of the proceedings before the Magistrate no name of any expert 
for the accused was included in the list of defence witnesses. Subsequent- 
ly, however, the Crown expert was examined on commission. It then be- 
came clear that this expert was prepared to say that the signature was a for- 
gery. The proceedings with regard to the examination of the expert one 
commission were the subject-matter of an application in revision to the 
High Court, which was successful, and eventually April 26, 1933 was fixed 
for the hearing of the trial. The accused knew of the date of hearing only 
upon April 7, and on April 8 he applied to the Assistant Sessions Judge for 
an expert, whom he named to be called on his behalf at the expense of 
Government. The Assistant Sessions Judge merely said that the accused 
had no right at this stage to have the witness summoned, and dismissed the 
application. The learned Sessions Judge, in revision, confirmed the order 
of the Assistant Sessions Judge and added that as one expert witness was 
already being called for the Crown, another expert witness for the defence 
was wholly unnecessary. This, in my mind, is an extraordinary view to 
take. In every case where experts are called there must of necessity be an 
expert for the defence as well as for the Crown. It is generally possible, 
in most Cases, to get an expert to deny the opinion of another expert, and 
this is of course specially so as regards handwriting experts. There is never 
the slightest difficulty in getting a handwriting expert to contradict what 
another handwriting expert says. To have, therefore, on the record a hand- | 
writing expert’s opinion for the benefit of the Crown without giving the 
defence an opportunity of calling another handwriting expert to give el 
opposite view would be most unfair. 


The courts below, however, were perfectly right in coming to the con- 
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clusion that under the Criminal Procedure Code there is no section which 

gives an accused person an absolute right to have a witness summoned by 

the Crown, except Section 211, which applies to the list of witnesses han- 

ded in in the Magistrate’s court. » Sectton 291, however, reads as follows:— 

The accused shall be allowed to examine any witness not previously named, 

if such witness is in attendance, butehe shall not, except as provided in 

Sections 211 and 231, be entitled of right to have any witness summoned 

other than the witnesses named in the list delivered to the Magistrate by 
whom he was committed for trial. 

While, therefore, it is clear that the applicant in this case had no abso- 
lute right to have a witness summoned, it is also clear that under Section 
291, and indeed under the inherent jurisdiction of the court, the learned 
Judge could have exercised a discretion in summoning a material witness 
for the defence. Where as in this case there was a perfect excuse for not 
naming the witness who was required to be summoned in the list before 
the Magistrate, the learned Judge ought, in my opinion, to have exercised 
his discretion in favour of the applicant. When I say this I do not say 
that the learned Judge was wrong in that part of the order which refuses 
to summon a witness at Government’s expense. The learned Judge, when 
he exercises a discretion and does not enforce a right of the defendant, 
would be entitled to make terms, and while, in my opinion, the proper or- 
der would be that the ordinary expenses of summoning a witness should 
be paid by Government, the extraordinary expenses of an expert witness’s 
fee might well be left to the defendant himself. 

I therefore set aside the order of the lower court and direct that the 
expert witness named by the defendant should be summoned by the court. 
The érdinary expenses to bring the witness to the court should be paid by 
Government. The question of the expert witness’s fee is a matter for the 
defence to settle for themselves. ` i 


BHAGWAN DAS 
Versus 


EMPEROR THRoucH CHANDER BHAN* 


Criminal Procedure Code, Secs. 203, 253 (2) and 436—Complaini—Accused 
attends in fal sie to summons—Magistrate dismisses complaint—On com- 
blarnant’s application Sessions Judge orders further enquiry without issuing 
notice to accused—Legality of order. 

On a complaint being filed before a Magistrate the accused was sum- 
moned and appeared when the Magistrate dismissed the complaint. The 
complainant applied under Sec. 436, Cr. P. C., to the Sessions Judge, who 
without issuing notice to the accused set aside the order of the Magistrate 
and directed him to make further enquiry into the case. Held, that the 


Magistrate’s order was not one under Sec. 203, Cr. P. C., (which contem-’ 


plates a case in which the complaint is dismissed without process being 
issued to the accused) but one discharging the accused under Sec. 253 (2); 
and the failure of the Sessions Judge to comply with the proviso to Sec. 


diced the accused. i 


Se 
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CRIMINAL discharging an accused person the Sessions Judge ought to give reasons for 
oun. directing further enquiry. 
CRIMINAL Revision from an order of P. C. PLowDEN EsQ., Sessions 





BHacwan Judge of Agra. 
Pa L. J. Swarup for the applicant. 


v. 


EMPEROR B. S. Darbari for the oppositt party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


pes NIAMATULLAH, J.—This is an zpplication for revision by one Bhagwan 
* “Das against whom a complaint was filed by Chander Bhan to the effect that 

Bhagwan Das had obtained a decree for Rs. 150 against Chander Bhan, that 
the latter had paid part of the decretal amount out of court on the assurance 
given by Bhagwan Das that he woul€c certify payment to the court executing 
the decree, but that the latter dishorestly and fraudulently took out execu- 
tion of the decree for the entire amount. It should be noted that according 
to the Civil Procedure Code, payment to the decree-holder out of court, 
if not certified, cannot be recognised by the court executing the decree. The 
complaint apparently was that the decree-holder committed an offence of 
cheating under the Indian Penal Cod2. A Magistrate of the first class before 
whom the complaint was filed issued a summons to enforce the attendance 
of the accused. The latter appeared on April 26, 1933, when without re- 
cording any evidence the complain: was dismissed. The Magistrate gave 
some reasons for the order which he passed. I was invited to consider the 
propriety of his order, but I did not think it necessary to do so for reasons 
which will presently appear. The complainant applied under Section 436 
of the Criminal Procedure Code to the learned Sessions Judge of Agra who 
passed the following order on May 25, 1933: 

Let the Magistrate ‘take the case under Chapter XXI or he can ask the, 

District Magistrate to transfer it to another Magistrate. 

It is not disputed that the learnzd Sessions Judge issued no notice to the 
accused Bhagwan Das before passing the aforesaid order. The order is 
so cryptic as to leave it uncertain whether the learned Judge meant to ac» 
in pursuance of his powers under Section 436. The surrounding circums- 
tances, however, leave no doubt that, though he does not, in so many words, 
set aside the Magistrate’s order dismissing the complaint, he meant to do 
so and directed the Magistrate to meke further enquiry into the case. 

Tt is contended in revision that the Magistrate’s order was not one 
under Section 203 of the Criminal Procedure Code but one discharging an 
accused person under Section 253 (2) of that Code. In my opinion this 
contention has force. The accused was summoned and appeared when 
the Magistrate dismissed the complaint. Section 203 contemplates a case 
in which the complaint is dismissed without process being issued te the 
accused. Under Section 253 (2) of the Criminal Procedure Code it is 
open to the Magistrate to discharge the accused at any stage of the pro- 
ceeding. The Magistrate merely “Ccismissed” the complaint, but his order 
cannot, in the circumstances of the case, be considered to be otherwise than $ 
an order discharging the accused under Section 253 (2) of the Criminal 
Procedure Code. This aspect of the case is material in determining the \ 
question whether the learned Sessicns Judge was justified in setting aside `’ 
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the order of dismissal passed by the Magistrate without issuing a notice to 
the accused and affording him.an opportunity to show cause why the 
Magistrate’s order of dismissal, should not be reversed. Section 436, or 
rather the proviso to that section is infperative and enjoins that an opportu- 
nity should be given to the accused to show cause why further enquiry 
should not be ordered. This proviso wawintroduced by the amending Act 
(Act XVIII of 1923) and therefore cases decided before 1923 can have 
no bearing on the question which arises in the present case. In my opi- 
nion a disregard of the proviso to Section 436 is an illegality, and, in any 
case, such irregularity as seriously prejudices an accused person who is 
ordered to be proceeded against. 

The learned Magistrate has given some reasons for the order dismissing 
the complaint. The learned Sessions Judge might have considered those 
reasons and found them inadequate for dismissing the complaint, but his 
order does not show that he applied his mind to the merits of the case. 
In a case in which the Sessions Judge reverses the order of the Magistrate 
discharging an accused person the Sessions Judge ought to give reasons 
for directing further enquiry. As to what an order of this character 
should contain, the Criminal Procedure Code has not made express provi- 
sion, but it is highly desirable that such order should make it clear that 
the Magistrate’s order discharging an accused person is based on grounds 
which cannot be sustained. In the case before me all that the Sessions 
Judge has stated in his order is that the Magistrate should proceed under 
Chapter XXI of the Criminal Procedure Code which relates to trial of 
warrant cases. It affords no material to a court of revision for determin- 
ing the important question whether the Magistrate was justified in dis- 
missing the complaint. 

For the reasons stated above I set aside the order of the learned Sessions 

*Judge and send back the case to him with a direction to dispose of the 
complainant’s application for revision after affording sufficient opportu- 
nity to the accused to show cause why the Magistrate’s order dismissing the 
complaint should not be set aside and a fresh enquiry ordered. 

Case remanded 


GOMTI (Auction-purchaser) 
versus 
LACHMAN DAS CHAMPA RAM AND ANOTHER (Jud gntent-debtors)* 
Civil Procedure Code, Or. 21, R. 85—Anction-purchaser files a tender in Court 
on fifteenth day from sale—Cash deposited mm treasury next day—Whether 
tender amounts to payment on due date. 

The auction-purchaser filed a tender in the Court concerned on the fif- 
teenth day from the sale of the property offering to pay the remaining pur- 
chase money. The presiding judge signed the tender and returned it to the 

purchaser. In ac¢ordance with the usual procedure the purchaser was to 
deposit the actual cash in the Imperial Bank through the local treasury. 

This could not be done on that day but was done on the next day. Held, 

that there being no suggestion that the applicant was not in a position to 
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make the payment at the time when he*filed the tender in Court, the tender 
amounted to payment, and the purchaser should be deemed to have ful- 
filled the provisions of Or. 21, R. 85. Bahadur Lal v. Judges of the High 
Court, (1933) A. L. J. 207 relied on. ° - . 
Civi Revision from an order of Mautvi MuHamMap TaagrKHan, 
Subordinate Judge of Farrukhabad. 


B. Malik for the applicant. 
The opposite parties were not represented. 


The judgment of the Court was delivered by 


NIsMATULLAH, J.—This is an application under Section 115 of the 
Code of Civil Procedure for revision of an order passed by the learned Sub- 
ordinate Judge of Farrukhabad setting aside an auction sale at which the 
applicant had been declared the purchaser. The sale took place on Novem- 
ber 2, 1932. The applicant deposited one-fourth of the purchase money 
on that date. The remaining three-fourths of the purchase money should 
have been paid on the fifteenth day before the court closed. On Novem- 
ber 17, 1932, which was the fifteenth day, the applicant filed a tender in 
the court concerned offering to pay the remaining purchase money. The 
presiding officer signed the tender at 3 p. m. and returned it to the appli- 
cant. In accordance with the usual procedure the applicant was to deposit 
the actual cash in the Imperial Bank through the local treasury. This 
could not be done on that day but was done on November 18, 1932.° The 
lower court set aside the sale on the ground that the three-fourths of the 
purchase money was not actually deposited till after the expiry of fifteen 
days from the date of sale. 

Tt is contended in revision that tender amounts to payment and*that 
the applicant should be deemed to have paid the three-fourths of the pur- 
chase money on November 17, 1932. We are of opinion that this conten- 
tion is sound. It is settled Jaw that a bona fide tender amounts to payment. 
There is no suggestion that the applicant was not in a position to make the 
payment at the time when he filed the tender in court. Order 21, Rule 
85 of the Civil Procedure Code requires an auction-purchaser to pay three-e 
fourths of the purchase money “into court before the court closes on the 
fifteenth day from the sale of the property”. According to the rule of 
practice which has been made with due regard to the administrative con- 
venience of the court cash is not received by the court, but is to be deposited 
in the treasury. Tender is merely an offer to the court of payment if it is 
prepared to accept the amount therein entered. If for its own convenicnce 
the court directs the person offering payment to deposit elsewhere, the person 
liable to pay should be deemed to have donc his part of the undertaking 
when he offered to pay. The applicant should be deemed to have offered 
to pay three-fourths of the purchase money on November 17, 1932. The 
actual deposit in cash was made next day, because the practice above referred 
to required him to deposic it in the Imperial Bank through the treasury. In 
these circumstances we are of opinion that the applicant should be deemed 
to have fulfilled all the requirements of Order 21, Rule 85. There are 
numerous rulings of this Court and other High Courts in which the same 
view has been taken. We may refer only to the latest case on the point, 


Bahadur Lal v. The Howble Judges of the High Court of Judicature ‘at 


—— 


\ 
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Allahabad, in which it was held that a valid tender amounts to payment. Cr 
In this view the learned Subordin&ate Judge had no jurisdiction to set aside the 77 
sale, payment of the entire purchase money having been made within the 
time allowed by law. In any case, he acted illegally or at least with material Gomm 
irregularity in the exercise of his jurisdiction. Accordingly, we allow this pos isan 
application for revision, set aside the order of the learned Subordinate Judge Das 
dated December 22, 1932 setting aside the auction sale, and direct him to 








s Nismat- 
proceed according to law. #llab, J. 
Application allowed 
1[1933] A. L. J. 207 (F. B.) 
KAMLA PRASAD (Plaintiff) ean. 
Versus = 
RAM PRASAD (Defendant) * 1933 
Provincial Small Causes Courts Act (IX of 1887), Sch. 11, Art. 8—Inter pretation PR 


Sept. 13 
of—“Kbhatti” situate inside a house—Suit for recovery of rent of —Court of a 


Small Causes—Jurisdiction. NIAMAT- 
“Khattis”, whether situate within the limits of a residential house or Ven, J. 
otherwise, are meant for storage of grain, and when let apart from the Kaai cs 
houses in which they are situate, cannot be considered to be places meant ioe 
efor human habitation. A suit for recovery of rent of such “khattis” is 
not one for recovery of rent of a house and therefore it is not cognizable 
by a court of small causes. 
Shah Jamil Alam for the applicant. 
K. N. Gupta for the opposite party. 


The judgment of the Court was delivered by 


i NIAMATULLAH, J.—We are indebted to Mr. Shah Jamil Alam and Nismst- 
Mr. K. N. Gupta, who appeared amicus curiae for the plaintiff and the *"» /: 
defendant, respectively, in this reference, which was otherwise unrepre- 

sented, ‘ 

. The reference has been made under Order XLVI, Rule 1 of the Civil 
Procedure Code, by the learned Judge of the small cause court at Banda. 

It arose out of a suit for rent in respect of certain “khattis” or grain-pits 

situate inside certain houses. The owner of the ‘khattis’ is in the habit 

of leasing them on rent. The lessee has the right to use them for the 

purpose of storing grain, and has no other right of enjoyment in the houses 

in which the ‘khattis’ are situate. On objection being taken by the de- 

fendant to the jurisdiction of the court the present reference has been 

made. 

The determination of the question depends upon the right interpreta- 
tion of the language of Article 8, Schedule II, to the Provincial Small 
Causes Courts Act, which excludes the jurisdiction of the court of small 
causes inter alia as regards 
è a suit for the recovery of ‘rent other than house rent, unless the Judge 
' of the court of small causes has been expressly invested by the Local 

| Government with authority to exercise jurisdiction with respect thereto. 

i No authority, such as is contemplated by the latter part of the above 

!} article, has been conferred upon the learned Judge of the court below. The 
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sole question is whether this is a suit for recovery of rent of a house. If 

it is, the jurisdiction of the court of small*causes is not barred; if it is not, 

the suit is cognizable exclusively by a regufar civil court. ; 

The learned advocate appearing for the plaintiff has contended before 
us that the ‘khattis’ are integral, parts of the houses in which they are 
situate and must, therefore, be considered to be parts of dwelling houses. 
According to hum, the plaintiff has let to the defendant parts ofe dwelling 
houses, though those particular parts may not be actually used for human 
habitation. The learned advocate zor the defendant, on the other hand, 
contends that the word “house” has a well ascertained meaning, implying a 
place fit for human habitation. He refers to the meaning of “house” as 
given in Murray’s Dictionary, in which a house is defined in the above 
sense. He has also referred to a number of cases, none of which is, however, 
on all fours with the case before us. 

In our opinion the circumstances that the ‘khattis’ happen to be situate 
within the ambit of residential houses will not alter the character of the 
‘khattis’ themselves. ‘Khattis’, whether situate within the limits of the 
residential house or otherwise, are meant for storage of grain, and when 
let apart from the houses in which they are situate, cannot be considered 
to be places meant for human hakitation. In this view, the suit is not 
one for recovery of rent of a house. It is, therefore, not cognizable by a 
court of small causes. ‘The reference is answered accordingly. 


MOIN-UD-DIN (Plaintiff) 
VETSUS 
MAQBUL ALAM anb oTHERs (Defendants) * 
Pre-emption—Indemnity bond by thud persons—In favour of vendee—W hethei e 
pre-emptor entitled to sue on 1t—Pre-emption Act, Section 4(9). 

A pre-emptor ıs entitled to sue upon an indemnity bond executed by a 
third person in favour of the vendee undertaking to indemnify him in 
case he lost any part of the property sold to him, and ın which certaine 
property was mortgaged as security; the indemnity bond and the sale deed 
having been found to be parts əf one and the same transaction. 

Natesa Vanniyan v. Gopalaswami Mudaliar, I. L. R. 51 Mad. 688 dis- 
tinguished, 

SECOND APPEAL from a decree of Basu MAHESHWAR Prasan, Sub- 
ordinate Judge of Allahabad, reversing a decree of Panorr J. K. Dar, 
Munsif of West Allahabad. 


Shiva Prasad Sinha and Mahbub Alam for the appellant. 

Hyder Mehdi: for the respondents. 

The judgment of the Court was delivered by 

Kine, J.—This is a plaintiff’s appeal arising out of a suit to recover 


a sum of Rs. 1,625 by sale of certzin mortgaged property. The plaintiff 
also claimed a personal decree for recovery of the same amount against; 
defendant No. 1, Mst. Fasih-un-nissa. 

Mst. Fasih-un-nissa, defendant No. 1, is the daughter of Fatma Bibi. | 
On October 29, 1919, Mst. Fasih-un-nissa and some other persons mort- '\ 
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gaged certain immovable property for a sum of Rs. 20,000 in favour of 
Madho Prasad and Manmohan Das. 

On February 16, 1920, Mst. Fasih-un-nissa sold a certain share of 
the mortgaged property to one Siddiq Ahmad. No portion of the sale 
consideration was left with the vendee fog Payment to the mortgagees. It 
was agreed that the vendor herself should pay Rs. 1,000 out of the sale 
consideration to the mortgagees in satisfaction of the mortgage debt so 
far as the property sold was concerned. On the same day Mst. Fatma Bibi 
executed a security bond in favour of Siddiq Ahmad undertaking to indem- 
nify him in case he lost any part of the property sold to him, or had to 
pay any of the mortgage money due from Fasih-un-nissa. In these events 
the vendee was entitled to recover the sale price, or the damages, from 
the property which Fatma Bibi mortgaged as security. 

The plaintiff Sheikh Moin-ud-din brought a suit for pre-emption 
against Siddiq Ahmad in respect of the property sold and obtained a decree 
for pre-emption on payment of Rs. 1,450. The plaintiff paid up this sum 
and obtained possession. 

Subsequently the mortgagees sued upon the mortgage bond of Octo- 
ber 29, 1919, and obtained a decree for sale on December 1, 1925. The 
property was sold and one Sheikh Hayat Ullah purchased the property at 
auction and obtained possession over it on December 2, 1928. The plain- 
tiff having been dispossessed on December 2, 1928, by the auction-pur- 
chaser, has brought this suit to recover the amount which he had to pay 
to obtain possession of the property under the pre-emption decree together 
with interest. He brings the suit not only against Mst. Fasih-un-nissa per- 
sonally but against the property which was mortgaged by Mst. Fatma Bibi 
on the very same day as the execution of the sale deed, namely, on Feb- 
suary 16, 1920, a security in favour of the purchaser Siddiq Ahmad in case 
he should be deprived of possession of the property sold or should have 
to pay anything on account of the mortgage charge upon that property. 
Mst. Fatma Bibi had executed a waqfnama of the property which she 
had mortgaged to Siddiq Ahmad, in favour of Maqbul Alam and others 
who are defendants. Mst. Fatma Bibi no longer retained any interest in 
the property which has now passed to the donees under the waqfnama, 

The main point for decision in this appeal is whether the pre-emptor 
plaintiff is entitled to the benefit of the indemnity bond executed by Mst. 
Fatma Bibi in connection with the sale of the property by Mst. Fasih-un-nissa 
to Siddiq Ahmad on February 16, 1920, or whether the pre-emptor is 
entitled only to the benefit of any covenants contained in the sale deed 
itself. ' 

The trial court took the view that the sale deed and the indemnity 
bond were parts of the same transaction and that the pre-emptor stood in 
the shoes of the purchaser Siddiq Ahmad and was entitled to the benefit 
of the indemnity bond executed in favour of Siddiq`Ahmad. 


; The lower appellate court has taken a contrary view. The learned 

ubordinate Judge holds that the security bond or indemnity bond did 

a contain a covenant that it would run with the vended property. The 

bond was executed by Fatma Bibi for the sole purpoie of persuading 

Siddiq Ahmad when no one else had even the inclination to buy. It was 
10 - 
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to Siddiq Ahmad alone that Fatma Bibi was to be liable on the occurrence 
of certain specified events. On this view, therefore, the security bond 
imposed only a liability upon Fatma. Bibi in favour of Siddiq Ahmad.per- 
sonally, and the pre-emptor was not entitled to avail himself of the bene- 
fit of the bond. . 

It has been urged for the plaintiff-appellant that the plaintiff as pre- 
emptor was substituted for the vendze Siddiq Ahmad and that any covenant 
relating to the sale of which the vendee could derive benefit enured also 
for the benefit of the pre-emptor. The court below has relied upon the 
case of Natesa Vanniyan v. Gopalaswami Mudaliat.’ In that case where 
on the sale of certain lands a security bond was executed by a third party 
to the vendee undertaking to compensate the latter with equivalent lands 
in case the vendee or his representatives should be deprived of the posses- 
sion of the land sold to him, and an auction-purchaser in executicn of a 
decree against the vendee sold them to the plaintiff, and the latter being 
deprived of his possession in execution of a decree obtained by a person 
who claimed adversely to the original vendor, sued on the security bond 
for the recovery of equivalent lands from a purchaser of the same from 
the surety, it was held that the covenant under the security bond was only 
a covenant for indemnity, and noz a covenant for title; that a covenant 
for indemnity is not one running with the land; and that consequently 
the plaintiff was not entitled to enforce the bond against the defendant and 
recover possession of equivalent lands. 

In our opinion this ruling can be distinguished on two grounds. The 
question for consideration in that case was what interests passed to an 
auction-purchaser. The question before us is what interests passed to a 
pre-emptor under a pre-emption decree. Another distinguishing feature 
is that in the case before us Mst. Fatma did not only undertake a pers 
sonal liability to indemnify the vendee upon the occurrence of certain 
events but she mortgaged certain immoveable property as security for the 
fulfilment of her undertaking. In the Madras case it appears that no pro- 
perty was hypothecated as security and the third party only entered intb 
a personal covenant. 

It is clear that under the law of pre-emption the pre-emptor is sub- 
stituted in place of the vendee and prima facie we must hold that all the 
rights attaching to the vendee in -espect of the property should also pass 
to the pre-emptor. It is clear that in the present case Siddiq Ahmad would, 
in the present circumstances, have been entitled to sue upon the mortgage 
bond executed by Mst. Fatma Bibi. It is difficult to see why the pre- 
emptor should not be entitled to institute a similar suit. 


In our opinion however it is not necessary to go further into this 
question as we prefer to base our decision upon another ground. There 
is no doubt that the contract of sale and the contract of indemnity were 
closely connected and in our opinion they can be considered to be parts 
of one transaction. This was the view taken by the trial court and in 
our opinion it is correct. The court below has expressly stated that the 
security bond was executed by Fatma Bibi for the sole purpose of peri 
suading Siddiq Ahmad to buy the land. The sale deed and the security 
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bond were executed at the same time and on the same day. The marginal 
witnesses of the two deeds were also the same and the person in whose 
favour they were executed was also the same. We have no doubt that 
substantially these two documents do form part of one transaction and 
that the execution of the indemnity bond by Mst. Fatma Bibi was an im- 
portant factor in the contract of sale. * As found by the court below 
Siddiq Ahmad would never have purchased the property unless he had 
obtained the indemnity bond from Fatma Bibi. On the view that these 
two documents evidence parts of one and the same transaction the posi- 
tion is clear. ‘The pre-emptor is certainly entitled to take the benefit of 
any covenant forming a part of tke contract of sale. We hold, therefore, 
that the pre-emptor is entitled to sue upon the indemnity bond. We 
accordingly allow the appeal, set aside the decree of the court below and 
restore the decree of the trial court with costs throughout. 
Appeal allowed 


PRIVY COUNCIL 


HARRY POPE 
Versus 
OFFICIAL ASSIGNEE OF THE HIGH COURT OF JUDICATURE 
AT RANGOON* 
Insolvency—Transfer—Transferor adjudged insolvent—Transfer impeached by 
receiver—"Good faith’—Burden of proof—Presidency Towns Insolvency 
Act (III of 1909), Section 55—Provincial Insolvency Act, Section 53. 

The onus is upon the receiver in insolvency to establish that a transfer 
by the insolvent impeached by the receiver under Section 55 of the Presi- 
dency Towns Insolvency Act was not made in good faith and for valuable 
consideration. 

Before being adjudged an insolvent a person carried on business with 
the aid of an overdraft with a Bank which was guaranteed by the appel- 

s lant. The Bank having pressed for its money, the insolvent shortly before 
her adjudication transferred her stock-in-trade to the appellant in con- 
sideration of the appellant discharging the overdraft. It was not shown 
that at the date of the transfer the appellant was aware that the vendor 
was insolvent nor of the existence of other creditors. Held, that the 
receiver having failed to prove that the transfer was not made in good faith, 
the sale deed must stand. 

APPEAL from a decision of the High Court of Judicature at Rangoon. 
T. F. McDonnell and Hubert Hull for the appellant. 
The following judgment was delivered by 


Lorp THANKERTON—This is an appeal from a judgment and decree 
of the High Court of Judicature at Rangoon dated March 8, 1932, whereby 
the Court, in exercise of its appellate jurisdiction, set aside an order dated 
December 14, 1931, made in exercise of its original jurisdiction, and dec- 
lared that the deed of sale hereinafter referred to was void as against the 
respondent. ‘The respondent did not appear in the appeal. : 

The deed of sale in question was dated February 27, 1931, and was 

: *P. C. A. 84 of 1932 
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Cwn made between Mrs. Edith Young, who carried on business as a milliner and 
Ta; dressmaker at 15, Phayre Street, Rengoony and the appellant; Mrs. Y oung 

thereby assigned to the appellant the stock-in-trade then lying in her shop 

Harry Pors and all her book debts then due and owing, in consideration of the pay- 

Orricra, Ment by the appellant to her bank of the sum of Rs. 20,229, being the 

Assenre amount of her overdraft with the bank. The appellant had guaranteed 

r Mrs. Young’s overdraft with her bank up to the sum of Rs. 25,000, and 

Thankertox the bank were pressing the appellant for payment. On June 16, 1931, 
Mrs. Young was adjudicated an insolvent. f 

On July 7, 1931, the respondent, as the assignee in insolvency of Mrs. 
Young's estate, made the application, out of which the present appeal arises, 
to have the deed of sale declared void as against the respondent, in respect 
of the provisions of Sections 55 and 56 of the Presidency-towns Insolvency 
Act, 1909. The respondent’s contentions, however, have been confined 
to Section 55, and it is unnecessary <o refer to Section 56. Section 55 pro- 
vides as follows: — 

55. Any transfer of property, not being a transfer made before and in 
consideration of marriage, or made in favour of a purchaser or incum- 
brancer in good faith and for valuable consideration shall, if the transferor 
is adjudged insolvent within two years after the date of the transfer, be 
void against the official assignee. 

The sole question in the case is whether the deed of sale was a transfer 
“in good faith and for valuable consideration” within the meaning of Sec- 
tion 55, and it is clearly for the respondent to establish the contrary in order 
to succeed in his application. Official Recerver v. P. L. K. M. R. M. Chet- 
tyar Firm’. f 7 

There is little dispute about the facts, and the evidence is referred to 
in detail by Sen, J., who decided the case on the original side of the High 
Court. In carrying on her business, which was started in 1929, Mrs. Y oung* 
financed it by means of the overdraft of Rs. 25,000 permitted by her bank 
on the guarantee of the appellant, who deposited the title deeds of his house 
with the bank and a promissory note for Rs. 25,000 signed by himself and 
Mrs. Young. The appellant also guaranteed Mrs. Young’s rent’ for the" 
shop for three years from 1929. 

On February 4, 1931, the bank called on the appellant as guarantor 
to liquidate the overdraft and, after obtaining the deed of sale from Mrs. 
Young, the appellant liquidated the overdraft by two payments on March 
20 and 27 amounting to Rs. 20,521-2-9, which was considerably less than 
the guaranteed amount. 

Four days after signing the deed of sale Mrs. Young left for England, 
where she told the appellant she hoped to realise Rs. 35,000 from her father’s 
estate, and the appellant thereafter carried on the business in order to realise 
the stock, and made no new purchase except little articles like ribbons used 
for making up dresses. 

Their Lordships are unable to find any evidence that the appellant 
knew, when he took the deed of sale, that Mrs. Young was insolvent. ‘The 
overdraft was not exhausted, and there is no evidence that the appellant 
knew of other creditors at that date. Their Lordships agree with the opi- \ 
nion of Sen, J. The transaction admittedly was a real one, which takes it 

Es R. 58 I A. 115 [1930] 
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out of the class of case found in Ex parte Chaplin In re Sinclair. In that Cwn 
case and in Tomkins v. Saffery® there was knowledge of insolvency. I5 
Their Lordships are therefére of opinion that the respondent has fail- = 
ed to prove that the transfer was not made in good faith, and they will Harry Porr 
humbly advise His Majesty that the appeal should be allowed, that the Orme. 
decree of the High Court dated March 8, 1932, should be set aside and the Assicnee 
order dated December 14, 1931, should be restored, the appellant to have Iod 


the costs of this appeal and of the proceedings before the High Court in Thankerton 











exercise of its appellate jurisdiction. Appeal allowed 
Stoneham & Sons —Solicitors for the appellant. 
[1884] 26 Ch. Div. 319 2 [1877] 3 App. Cas. 213 
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ABDUL MAJID KHAN AND ANOTHER ae 
versus 

SARASWATIBAI AND OTHERS* Oct. 30 
Hindu Law—Josnt family business—Whether manager can borrow money in his Loap 


own name for family business. THANKERTON 
It is within the authority of a Manager of a joint Hindu family to Loro 
borrow money in his own name on a promissory note or otherwise for the _ ALNESS 
*purpose of family business, and when necessity is established the debt SF Res 
will be binding on the family. 
APPEAL from a decision of the Court of the Judicial Commissioner of 
the Central Provinces. 


M. A. Jinnah for the appellants. 
The following judgment was delivered by 


e Lord THANKERTON—The appellants in this case are the plaintiffs in Zord 
an action on two promissory notes for sums of Rs. 4,000 each executed in Thenkerton 
or about the year 1925 by one Pandurang who died before the suit was 
brought, and the suit is against the surviving members of the joint family. 
It may be taken as established by the concurrent findings of the Courts 
below that at the time Pandurang was the karfa of the joint family, and 
although the Appellate Court was not quite satisfied in the matter, their 
Lordships are prepared to assume that it was necessary for the proper con- 
duct of the joint family business that money should be borrowed from time 
to time in such a way on promissory notes. That being so, as is established 
by a judgment of this Board, it would be within the authority of the deceas- 
ed as karta to borrow money in his own name for the purpose of the family 
business. 

The question then remains whether the two sums here in question 
were debts incurred by the deceased as karta of the joint family business, 
or in his own individual capacity. The promissory notes were signed by 
Pandurang in his own name and not in the name of the firm, and in their 
Lordships’ opinion the promissory notes signed by Pandurang in his own 

ame is equally consistent either with a borrowing by him for his own 

individual purposes, or a borrowing for the purposes of the joint family 

business, and they are unable to accept the argument for the appellants, 
*P. C. A. 59 of 1932 
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which was dealt with very fully and clearly by their, counsel, Mr. Jinnah, 
that that state of facts would raise a presumption that the borrowing was 
for the purpose of the joint family businegs. : 

It then remains to consider whether the plaintiffs have proved that 
these particular sums were borrowed by the deceased for the purpose of 
the joint family business. On that matter it is unnecessary to go through 
the evidence in detail, because the Appellate Court have deale with it 
fully, and their Lordships see no reason to differ from the conclusion at 
which they arrived, that the evidence is insufficient to prove the plaintiffs’ 
case. It is right to observe that the learned trial Judge does not appear 
to have directed his mind towards the point which was made the subject 
of the unfavourable decision to the appellants in the Appellate Court, and 
which has been the main subject of the argument before their Lordships. 

Accordingly, their Lordships agree with the conclusion of the Appel- 


` late Court, and they will humbly advise His Majesty that this appeal 


should be dismissed. 
Appeal dismissed 
Hy. S. L. Polak—Solicitor for the appellants. 
T- L. Wilson & Co.—Solicitors for the respondents, 


AJMERI 
VeETSUS 
EMPEROR* 


Municipalsties Act, Sections 155 and 128(1) (vsii)—"Introducing within anuni- 
cipal linsts’—“Brought within the municipality’—Meaning of—Secs. 298 J 
(d) and 7 (1) (dj—Fees levied under Sec. 298] (d) must be recsonable— 
Municipality ıs not empowered to raise revenue by taxing thade—Sec. 2(9), 30 
(1) (a) and 3(d)—Whether detached areas can be constituted into onc 
municipality—Scc. 128 (1) (viti)—Imbported cattle slaughtered i: order to 
make dry meat—W hether imported for ‘use’. 

The words “introducing within octroi limits” in Sec. 155, Municipalities 
Act, and similar words “brought within the municipality’ in Sec. 128(1) 
(viii) imply that goods or animals are imported from some place entirely 
outside the municipal limits and brought inside such limits. They are 
not meant to cover a case of transit where the goods are transferred from 
one part of the Municipality to another within its limits, even if it so 
happens that owing to irregular boundaries of the Municipality or owing 
to the fact that a part of it is a detached area, the goods have to cross 
non-municipal lands in transit. 


Where cattle were taken inside the municipal limits where they were 
slaughtered for the purpose cf making dry meat for export, and the 
municipality made a bye-law levying slaughter house fees under Sec. 298] 
(d), held, that the municipality was empowered to make the bye-law in 
question under Sec. 298J (d) read with Sec. 7 (1) (d) so long as the 
slaughter house fee was not out of all proportion to the value of municipal, 
service rendered or undertaking given. This provision is not intended td 
enable a Board to raise revenue by taxing trade but merely to enable it 
to raise revenue 30 as to cover the expenses incurred in rendering such 
service or giving such undertaking. Emperor v. Balkishan, I. L. R. 24 


*Cr. Rev. 741 of 1932 
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All: 439; Bhairon Nath v. "Municipal Board of Benares, [1901] A. W. N. Cancwat 
` 56 relied on. x : aha 
There is nothing in the Municipalities Act which prohibits the combi- 1? 
-*. mation of detached areas and which makes it compulsory that the entire Aymer 
- ‘area within the municipal limits must be a compact area consisting of con- eae 
tiguous parts. aa 
Where cattle are imported- within municipal limits for the purpose of 
being slaughtered in order that dry meat may be prepared for export, they 
were imported for ‘use’ within the meaning of Sec. 128(1) (viż), Muni- 
cipalities Act. 
CRIMINAL Revision: from an order of L. V. ArpacH Esq., Sessions 
Judge of Agra. 
Gopi Nath Kunzru for the applicant. 
N. P. Asthana for the opposite party. i 
M. Waliullah (Assistant Government Advocate) for the Crown. - 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a criminal revision from an order of the de 
Sessions Judge upholding the conviction of the accused under Section i 
155 and Section 299 of the U. P. Municipalities Act. 

It appears that the applicant Sheikh Ajmeri is a butcher residing in 
the city of Agra. Up to 1923, in additiza to public slaughter houses 
situdted within the city of Agra, there were private slaughter houses out- 
side the municipal limits across the Jumna river, some seven miles off. The 
site was acquired by the Municipal Board and then leased out to butchers 
who had their private slaughter houses on the land. ` In 1923, by a notifi- 
cation in the Gazette, a small area of less than one square mile known as 
Jharnanala was added to the Agra Municipality. This area does not 

e actually adjoin the original municipal limits and is a detached area quite 
separate from the old municipal limits of Agra and there is a distance of 
about three miles in between. After the area became a part of the Muni- 
cipality of Agra certain bye-laws were framed for the regulation of the 

+ slaughter of cattle in the slaughter houses and for levying octroi duties. 

On. October 29, 1931, the accused’s servants brought twenty-two 
heads of cattle to Jharnanala and on October 30, 1931, they brought 
ninety heads of cattle. As regards the twenty-two heads of cattle brought 
on the first day and nineteen out of ninety heads of cattle brought on 
the second day, no octroi receipts were forthcoming which would show 
that they were imported inta the city of Agra from outside and octroi 
duty had been paid theréon. There were receipts for the remaining heads 
of cattle although they were more than three days old. According to - 
instructions issued by the Municipal Executive Officer, these receipts 
were not to be accepted if they were more than three days old. The 
accused’s servants and aftérwards the accused himself refused to pay the 
octroi duty on these cattle and also the slaughter house fees which are 
fixed under the bye-laws. 

It will be convenient to consider the convictions of the accused under 
the two sections separately. The first point raised by Mr. Kunzru on 
behalf of the accused is that.the notification of Government including the 
détached’ area within the municipal limits of Agra was itself illegal. His 
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contention is based on. thé use of the singilar number in the words “any 
local area” in Section 2 (9) and in Section 3(1) (a) of the Act. Al- 
though it is probable that it was never contemplated that detached 
areas should form part of one Mun‘cipality, we are enable to hold that 
there is anything in the Act which prohibits the combination of detached 
areas and which makes it compulsory that the entire area within the 
municipal limits must be a compact area consisting of contiguous parts. 
Indeed Section 3 (d) expressly prov:des that the Local Government may 
include or exclude any area in or from any Municipality, and it does 
not mention a contiguous area. It is therefore, impossible to hold that 
the notification was in any way illegal, although there is also no. doubt 
that much of the trouble has arisen secause of including a- detached area 


- within the Municipal limits of Agra. 


The provisions for levying octroi duties are to be found in the Muni- 
cipalities Act, in the Municipal Account Code as well as the bye-laws 
framed by the Agra Municipality. Under Section 128 (1) (viii) of the 
Act, a Board is authorised to impose tzxes including 

an octroi on goods or animals brought within the Municipality for con- 
sumption or use therein. 

Section 155 provides that er 

A person introducing or attempting to introduce within octroi hmits, 
or abetting the introduction with:n octroi limits of, any goods or ansmals 
liable to the payment of octroi for which the octroi due on introduction 
has neither been paid noz tendered, shall be punished with a fine which 
may extend either to ten times the value of such octroi or to fifty rupees, 
whichever is greater and which shall not be less than twice the value of 
such octroi. : 

The first contention urged on behalf of the applicant is that these 
sections would not apply to the trade in Jharnanala, because cattle are 
taken there for the purpose of making dry meat for export to Burma and 
other places outside the municipal l-mits of Agra. It is contended that 
as cattle are not brought within the Municipality for the purpose of 
use or consumption, no octroi duty is leviable. We are unable to accept 
this contention. In the first place, :t is not clear that the whole of the 
meat produced is exported outside the municipal limits and none of it is 
consumed within such limits. In ny case, the slaughter of cattle for 
the purpose of producing meat would be using them. The position is 
similar to that of importing raw material and converting it into finished 
articles. It must therefore be held zhat cattle imported in this way for 
the purpose of being slaughtered in order that dry meat may be prepared, 
are cattle imported for use. 


This also disposes of the argument that the rules framed’ for assess-- 


ment and collection of octroi on animals imported for consumption or 
use in the Agra Municipality would rot be applicable. 

These rules in reality contemplate the case of a compact area into 
which goods are brought from outside or through which they are trans- 
mitted. Admittedly there are no special rules which are made applicable 
to this detached area of Jharnanala. It is the general bye-laws framed 
for the Municipality as a whole that are sought to be applied. 

_ Section 155 is a penal enactment and has to be construed strictly 
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area within the municipal limits must be a compact area consisting of con- v. 
tiguous parts. 2 EMPEROR 
Where cattle are imported within municipal limits for the purpose of 
being slaughtered in order that dry meat may be prepared for export, they 
were imported for ‘use’ within the meaning of Sec. 128(1) (vil), Muni- 
cipalities Act. 
CRIMINAL Revision from an order of L. V. ArpacH EsQ., Sessions 
Judge of Agra. 


Gopi Nath Kunzru for the applicant. 
N. P. Asthana for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a criminal revision from an order of the  Swlsiman, 
Sessions Judge upholding the conviction of the accused under Section C. J). 
155 and Section 299 of the U. P. Municipalities Act. 


It appears that the applicant Sheikh Ajmeri is a butcher residing in 
the qty of Agra. Up to 1923, in addıtion to public slaughter houses 
situated within the city of Agra, therc were private slaughter houses out- 
side the municipal limits across the Jumna river, some seven miles off. The 
site was acquired by the Municipal Board and then leased out to butchers 
who had their private slaughter houses on the land. In 1923, by a notifi- 
cation in the Gazette, a small area of less than one square mile known as 
Jharnanala was added to the Agra Municipality. This area does not 

e actually adjoin the original municipal limits and is a detached area quite 
separate from the old municipal limits of Agra and there is a distance of 
about three miles in between. After the area became a part of the Muni- 
cipality of Agra certain bye-laws were framed for the regulation of the 

*slaughter of cattle in the slaughter houses and for levying octroi duties. 

On October 29, 1931, the accused’s servants brought twenty-two 
heads of cattle to Jharnanala and on October 30, 1931, they brought 
ninety heads of cattle. As regards the twenty-two heads of cattle brought 
on the first day and nineteen out of ninety heads of cattle brought on 
the second day, no octroi receipts were forthcoming which would show 
that they were imported into the city of Agra from outside and octroi 
duty had been paid thereon. There were receipts for the remaining heads 
of cattle although they were more than three days old. According to 
instructions issued by the Municipal Executive Officer, these receipts 
were not to be accepted if they were more than three days old. The 
accused’s servants and afterwards the accused himself refused to pay the 
octroi duty on these cattle and also the slaughter house fees which are 
fixed under the bye-laws. 

It will be convenient to consider the convictions of the accused under 
the two sections separately. The first point raised by Mr. Kunzru on 
behalf of the accused is that the notification of Government including the 
detached ‘area within the municipal limits of Agra was itself illegal. His 
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contention is based on the use of the singular number in the words “any 
local area” in Section 2 (9) and in Section 3 (1) (a) of the Act. Al- 
though it is probable that it was never contemplated that detached 
areas should form part of one Municipality, we are unable to hold that 
there is anything in the Act which prohibits the combination of detached 
areas and which makes it compulsory that the entire area within the 
municipal limits must be a compact area consisting of contiguous parts. 
Indeed Section 3 (d) expressly provides that the Local Government may 
include or exclude any area in or from any Municipality, and it does 
not mention a contiguous area. It is therefore impossible to hold that 
the notification was in any way illegal, although there is also no doubt 
that much of the trouble has arisea because of including a detached area 
within the Municipal limits of Agra. 

The provisions for levying octroi duties are to be found in the Muni- 
cipalities Act, in the Municipal Account Code as well as the bye-laws 
framed by the Agra Municipality. Under Section 128 (1) (vii) of the 
Act, a Board is authorised to impose taxes including 

an octroi on goods or animals brought within the Municipality for con- 
` sumption or use therein. 

Section 155 provides that 

FY A person introducing or attempting to introduce within octroi limits, 

or abetting the introduction wizhin octroi limits of, any goods or asimals 
liable to the payment of octroi for which the octroi due on introduction 
has neither been paid nor tendered, shall be punished with a fine which 
may extend either to ten times the value of such octroi or to fifty rupees, 
whichever is greater and which shall not be less than twice the value of 
such octroi. ° 

The first contention urged on behalf of the applicant is that these 
sections would not apply to the trade in Jharnanala, because cattle aree 
taken there for the purpose of making dry meat for export to Burma 
and other places outside the municipal limits of Agra. It is contended 
that as cattle are not brought within the Municipality for the purpose of 
use or consumption, no octroi duty is leviable. We are unable to accept® 
this contention. In the first place, it is not clear that the whole of the 
meat produced is exported outside the municipal limits and none of it is 
consumed within such limits. In any case, the slaughter of cattle for 
the purpose of producing meat would be using them. The position is 
similar to that of importing raw material and converting it into finished 
articles. It must therefore be held that cattle imported in this way for 
the purpose of being slaughtered in ordez that dry meat may be prepared, 
are cattle imported for use. 

This also disposes of the argument that the rules framed for assess- 
ment and collection of octroi on animals imported for consumption or 
use in the Agra Municipality would not be applicable. 

These rules in reality contemplate the case of a compact area into 
which goods are brought from outside or through which they are trans- 
mitted. Admittedly there are no special rules which are made applicable 
to this detached area of Jharnanala. It is the general bye-laws framed 
for the Municipality as a whole that are sought to be applied. 

Section 155 is a penal enactment and has to be construed strictly 
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against the prosecution. The words “introducing within octroi limits” 
in Section 155 and similar words “brought within the Municipality” in 
Sectipn 128 (1) (vii) imply that goods or animals are imported from 
some place entirely outside the municipal limits and brought inside such 
limits. They are not meant to cover a case of transit where goods are 
transferred from one part of the Municipality to another part within 
its limits.e We think that this interpretation should be adhered to even 
if it so happens that owing to irregular boundaries of the Municipality or 
owing to the fact that a part of it is a detached area, the goods have to 
cross non-Municipal lands in transit. When goods or animals are removed 
from one Mohalla of the Municipality to another, it is very difficult to say 
that they are being introduced within the octroi limits or that they are 
being brought within the Municipality from outside. They are really not 
being imported at all but are transmitted from one part to another. The 
mere fact that for a short interval of time such goods or animals while 
in transmit would be crossing the Municipal boundary and re-entering it, 
would not for the purposes of Section 155 alter the situation. No doubt 
in a strictly technical sense, the goods can be said to pass out of the bound- 
ary limits and then re-enter. But, in our opinion, the significance of 
the words “introducing” and “brought in” is that they must be imported 
from outside the Municipal limits altogether. 


At the same time it is quite clear that if animals are introduced into 
or brought within Jharnanala, the burden of showing that they have come 
from the city of Agra would be on the accused and not on the Munici- 
pality. The Municipal Board would not know wherefrom the animals 
are being imported and they are entitled to demand octroi duty as soon 
as they enter the municipal limits of Jharnanala. But if the accused were 
so establish that these animals were within the municipal limits of 
Agra and the identical animals have been brought from there into the 
limits of Jharnanala, then no octroi duty would be leviable, because, in 
our opinion, this would not be a case of importing goods or animals from 
dutside the municipal limits. - 

According to the findings of the courts below, the practice so far has 
been that cattle were allowed to enter the limits of Jharnanala and pass 
the octroi barrier without any demand of octroi duty. But the Veteri- 
nary Assistant charges octroi duty per head of cattle at the slaughter house 
the next day. The initial entry of the cattle is not prohibited, but octroi 
is demanded in case the person bringing the cattle is not able to produce 
a receipt that octroi duty had been paid within three days. 

Dr. Asthana, advocate for the Municipal Board, urged before us that 
the proper procedure should be that when cattle are brought into the city 
of Agra, octroi should be paid in the first instance and then when they 

‘are taken out, a refund should be applied for and then again when they 
are taken inside Jharnanala a fresh octroi duty should be paid. This, on 
the face of it, is a cumbersome procedure. There are rules for refund of 
betroi in the Municipal Account Code, Chapter X (page 61) of the Muni- 

Fe Manual, but apparently they refer to a case where goods are being 

taken out of the municipal limits for purposes of export. They do not 
contemplate the refund of octroi duty for transit of goods from one part 
11 
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of the Municipality to another pact. In this connection we may also 
point out that under Paragraph 179 it is provided that the fact that goods 
are in the Municipality, and that gctroitwould be leviable on them if 
they were being imported, shall be accepted as sufficient proof that a re- 
fund is admissible. It is not the zase for the Municipal Board that no 
octroi duty had been paid on thee heads of cattle when imported into the 
city of Agra. It has also been assumed by the courts below that these 
heads were taken from inside the limits of the Municipality of Agra into 
Jharnanala. The accused has been prosecuted for refusing to pay a fresh 
octroi duty when the cattle arrived inside Jharnanala. That these rules 
were not intended for levying duties in the case of detached areas is also 
clear from Paragraph 134 at page 47 of the same Municipal Account Code 
under which there are four ways prescribed according to which goods 
imported into the Municipality shculd be dealt with. They are that the 
goods may be assessed at the barrizrs, or taken to the head octroi office 
and assessed there; or assessed under the rules laid down for goods import- 
ed by railway or the octroi may be compounded for. None of these 
methods would have been applicakie to che case before us. We have al- 
ready noted that although there is an octroi barrier, no octroi duty is 
demanded by the octroi clerk but it is the Veterinary Assistant who charges 
duty next day at the slaughter house. In view of all these circumstances 
we are of opinion that the accused was not bound to pay any octrof duty 
on these heads of cattle on the assumption that they were taken from in- 
side the city of Agra into Jharnanala both being within the municipal 
limits. 


The second point is whether zhe accused has been rightly convicted 
for refusing to pay the slaughter house fee. It is not disputed before us 
that if such a fee is legally leviable, then refusal to pay it would be a crimi» 
nal offence. 

The learned advocate for the accused has contended before us that 
the bye-law prescribing the slaughter house fee is ultra vires and that 
accordingly no offence has been committed on account of its breach. . 

So far as the bye-laws go, they are very explicit. It is provided in 
bye-law No. 16 that for every animal slaughtered at Jharnanala private 
slaughter houses, specified fees shall be leviable and then bye-lavz No. 20 
provides that no animal shall be acmitted into the private slaughter houses 
unless it is covered by a pass or unless the fee prescribed in bye-law No. 16 
has been paid. It follows therefore that the slaughter of these cattle 
without previous payment of the =ees prescribed amounted to a breach of 
the bye-law. 

Now Section 299 empowers a Board to make a bye-law making a 
breach of its bye-laws punishable with fine. 

The only question, therefore, is whether the bye-law framed by the 
Board is ultra vires. 

It is contended on behalf of tne accused that the power of the Board 
to frame bye-laws is restricted under Section 298 to the purpose of promot-| 
ing or maintaining the health, safety, and convenience of the inhabitants 
of the Municipality and for the fartherance of Municipal administration 
under this Act. It is therefore urged that inasmuch as cattle were taken 
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inside Jharnanala for the purpose of making dry meat for export to Carmina 
Burma and the inhabitants of the*Municipality of Agra were not concerned 4,5 
with it, the Board had no authority tg make any bye-laws regulating such —— 
trade. Jt is also contended that the furtherance of Municipal administra- AJMER 


tion would not include the regulation of a trade which is conducted prin-  Pumnor 





cipally for the purpose of export. But tinder Section 7 (1) (d) of the 
Act, a Board is empowered to make reasonable provision within the a 


Municipality for “regulating offensive, dangerous or obnoxious trades, 
callings or practices.” 

We are therefore unable to hold that it is no part of the duty of 
the Municipal Board to see that the preparation of meat within the Muni- 
cipal limits for the purposes of human consumption, though only for ex- 
port, should not be conducted in an offensive or obnoxious manner. But 
as the section itself provides, the Board can make only reasonable provi- 
sion in respect thereof. 

The bye-laws in question were framed under Sections 237, 245 
and 298 F (d), G and J (d) of the Municipalities Act. The other sec- 
tions do not directly apply to this particular bye-law, but Section 298 J (d) 
empowers a Board to fix any charges or fees to be paid for house scavenging 
ot the cleansing of latrines and privies or for any other Municipal service 
or undertaking. Obviously this provision is not intended to enable a 
Board*to raise revenue by taxing trade, but merely to enable it to realise 
fees so as to cover the expenses incurred in rendering such service or giving 
such undertaking. r 

In the courts below the accused did not put forward the case that the 
slaugħter house fee prescribed was unreasonable inasmuch as it was out of 
all proportion to the value of Municipal service rendered or undertaking 
given. There is nothing on the record to show what the expenses of the 
Board in this connection are and whether the amount of the fees charged 
is exorbitant and so excessive as to make the bye-law itself unreasonable. 
If such a case were established, then a bye-law may be declared to be un- 
tawful as was held in Emperor v. Bal Kishan and Bhairon Nath v. Municipal 
Board of Benares? But no materials were placed in the Magistrate’s court 
to show that the fee was in any way excessive and unreasonable. ‘This 
is a mixed question of fact and law, and we are therefore not prepared to 
allow it to be raised at this stage. We may however point out that the 
view of the courts below that unless and until a Municipal bye-law has 
by Government notification been declared to be unlawful, a criminal 
court must accept it to be valid and binding is not correct. The accused 
person is entitled to say that he has committed no offence if he has been 
prosecuted for having committed a breach of bye-law which is stra 
vires. In this particular instance when the point was not taken in the 
courts below and no evidence was produced, we are unable to hold that 
the bye-law was illegal. 

We accordingly allow this revision in part and set aside the conviction 
lof the accused under Section 155 of the Municipalities Act and acquit him 
of that charge and direct that the fine, if paid, be refunded. We uphold 
pi the conviction and also sentence under Section 299 of the Act. 
f Revision allowed in part 
3 _ ĪLL R, 24 All. 439 2 [1910] A. W. N. 56 
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NARAIN DAS (Défendant) 
versus . 


BHAGWATI PRASAD (Plaintiff) * 


Civil Procedure Code, Or. 20, R. 12—Scope of—Suit for recovery of possession 
and mesne profits—Whetker com has jurisdiction to postpone enQuiry as to 
mesne profits to execution department—W hether it is necessary for decrce- 
holder to file an application to start an enquiry as to mesne profits—W hether 
such application is governed by Art. 181 Limitation Act. 


Order 20, R. 12 lays down that in a suit for the recovery of possession | 


of immovable property and for mesne profits an enquiry may be directed 
as to the mesne profits, but that when such an enquiry is directed a final 
decree in respect of the mesne profits shall be passed in accordance with the 
result of such enquiry. Accordingly it is the duty of the court itself to 
pass a preliminary decree in tke first instance and direct an enquiry as to 
the amount of mesne profits znd as soon as the. mesne profits have been 
ascertained, to pass the final decree in accordance with the result of the 
enquiry. Under the present Code the court has no jurisdiction to post- 
pone the enquiry as to the mesne profits to the execution department. 

Or. 20, R. 12 does not require that after the preliminary decree directing 
an enquiry as to mesne profits has been passed the decree-holder should file 
an application in order to start an enquiry as to mesne profits, and *there- 
fore the application made afterwards, which must be treated as one to 
remind the court that the su.t had not yet been disposed of, is not one 
which is governed by Art. 181, Limitation Act. Further, in this view of 
the matter the striking off of the previous application cannot be any bar 
in the way of the successful decree-holder’s reminding the court that the 
suit should be proceeded with. and the previous summary dismissal cannot 


operate as res judicata when such a fresh application is made. ° 


Case law discussed. 
First APPEAL from a decree of MauLvi Arr Musamman, Subordinate 
Judge of Gorakhpur. 


K. N. Katju and Haribans Sahai for the appellant. 
K. Verma for the respondent. 


The Court delivered the foliowing judgment:— 


This is a defendant’s appeal arising out’ of a suit for possession of im- 
movable property and for past mesne profits up to the date of the suit. The 
suit was filed on September 14, 1920, and it resulted in a decree on May 17, 
1922. The learned Subordinate Judge held that the plaintiff was entitled to 
a decree for possession and granted him such a decree. He, however, re- 
marked that the plaintiff had given no evidence about the amount of the 
mesne profits to which he was eatitled but that he was entitled to mesne 
profits. He then remarked: “TI shall therefore leave the matter to be 
determined in the execution department.” The operative portion of the 
judgment was in the following words: “That the plaintiff’s claim for 


profits for three years preceding the suit the amount of which shall be 
determined in execution.” The decree which was prepared naturally re- 


*F. A. 350 of 1930 


possession be decreed with costs. He is held to be entitled to recover mesne | 
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produced the operative portion of the order in the judgment. The Subordi- 
nate Judge himself does not appear to have taken any steps to fix a date 
for an enquiry into the amount of the mesne profits. 


On October 3, 1922, the plaintiff decree-holder applied for execution of 
the decree for possession only and did not add any prayer for the ascertain- 
ment of the profits. ‘The decree was executed and possession was delivered 
to him or November 9, 1922. Thereafter, on July 3, 1924, he applied for 
execution of the decree with a prayer for determining the amount of the 
mesne profits. The judgment-debtor objected to this application on the 
ground that the court below should have dismissed the claim as there was 
no proof of the amount of mesne profits and further that the application for 
execution was not maintainable. On November 8, 1924, another Subordi- 
nate Judge made the order that the case was covered by Order XX, Rule 
12, Sub-sections (b) and (c) and so the decree-holder should make an 
application for a final decree according to law. He considered that the 
application as presented was irregular and rejected it on that ground and to 
that extent only. No one appealed from that order, which became final. 

On May ‘11, 1925, the decree-holder applied for ascertainment of the 
mesne profits under Order XX, Rule 12 of the Civil Procedure Code. ‘The 
office reported that some court-fees were due from him inasmuch as he was 
claiming more mesne profits now than had been mentioned in the plaint on 
which court-fee had been paid, and also that he should pay process-fee. 
Time was allowed to him but he failed to deposit the amount within that 
time. On May 23, 1925, the court, finding that the process-fee and the 
court-fee required had not been paid till then, ordered that “the application 
be struck off for default on behalf of the petitioner.” 

Subsequently, on September 14, 1925, the judgment-debtor applied 
for an amendment of the decree as there had been an arithmetical mistake 
in the amount of the costs of the stamp as taxed in the decree. . This appli- 
cation was allowed on October 24, 1925. Later on, the decree-holder 
again applied on October 26, 1928, for the determination of the mesne 
profits to which the judgment-debtor filed objections on November 24, 
1928. The objections were based on the ground that the application 
was barred by limitation and also that it was barred by the principle of 
res judicata. Before this application was disposed of the decree-holder 
applied on January 12, 1929, for an amendment of the decree of May 17, 
1922, on the ground that there had been an accidental slip or omission. 
The application purported to be under Section 152 of the Civil Procedure 
Code. The judgment-debtor naturally objected to this application. 

The court below disposed of both these applications by a common 
order. It allowed the decree-holder’s application for amendment and 

_ ordered that the decree should be corrected. It also held that the appli- 
cation was not barred by the principle of res judicata nor was it barred 
by limitation. It then proceeded to ascertain the actual amount of the 
mesne profits and has given to the decree-holder interest on the mesne 

rofits at the rate of 12 per cent from the date of the decree dated May 
17, 1922, till the date of its own decree, with future interest at 6 per cent 

J per annum till the date of realisation. 

The defendant judgment-debtor has appealed to this Court and it 
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is urged on his behalf that the application of the decree-holder’ was barred 

by time as well as by the principle of res*judicata and thatthe amount of . 

interest allowed was unfair. ` e - : 


It is very unfortunate that Mz. Girish Prasad, who passed the decree 
on May 17, 1922, did not use the appropriate phraseology as is required by 


the Code of Civil Procedure. Much of the trouble that has arisen in 


this case is due to carelessness on his part. ; ° 

Under the old Code of Civil Procedure there was a distinct provision 
in Section 212 for directing an enquiry into the amount of mesne profits 
when a suit for recovery of possession of immovable property and for 
mesne profits was brought; and Section 244 (a) expressly provided that 
the court executing the decree shculd determine the question regarding 
the amount of mesne profits as to which the decree has directed an enquiry. 
But under the new Code of Civil Procedure the enquiry cannot be post- 
poned to the execution department. Order XX, Rule 12 lays down that 
in such a suit an enquiry may be directed as to such mesne profits, but 
that when such an enquiry-is directed a final decree in respect of the mesne 
profits shall be passed in accordance with the result of such enquiry. Ac- 
cordingly it is the duty of the court itself to pass a preliminary decree in 
the first instance and direct an enquiry as to the amount of mesne profits 
and as soon as the mesne profits have been ascertained, to pass the final 
decree in accordance with the resclt of the enquiry. There can be no 
doubt that the definitions of preliminary and final decrees as contained in 
Explanation to Section 2 (2) show that the suit continues till the final 
decree is ultimately passed.. Following the decision of their Lordships of 
the Privy Council in Munna Lal Farrack v. Sarat Chunder Mukerji that 
an application following on a preliminary decree for sale is not an appli- 
cation for execution, it has been held by all the courts in India that an, 
application for the preparation of the final decree is still an application in 
the suit and the suit does not finally terminate till the final decree is 
passed. 

We may mention the recent case of the Collector of Etawah v. Bindra-+ 
ban? in which it was held that the assessment of mesne profits was a pro- 
ceeding in the suit and it had nothing to do with the execution department 
and it is only after ascertainment of the mesne profits and the payment 
of the additional court-fee, if any, that a final decree comes into existence. 


It is therefore quite clear that the learned Subordinate Judge had no 
jurisdiction to postpone the enquiry into the mesne profits to the execution 
department. What he could under the law have done was that he could 
have left over the question of the mesne profits for determination in 
a subsequent proceeding and ordered an enquiry as to that. This is the 
interpretation which was put on his judgment by Mr. Hari Har Prasad 
when he considered that a decree under Order XX, Rule 12 had been 
passed and. the decree-holder should apply for the ascertainment of the 
mesne profits under that rule. That order having become final is binding, 
on both the parties. The present Subordinate Judge has taken almost 
the same view and has actually ordered the amendment of the judgment | 
and decree so as to remove all ambiguity. In these circumstances we 4 
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think that’ we must treat the decree of 1922, though clothed in a very Cwn 
defective language, as a decree passed under Order XX, Rule 12 which ae 
“was the only appropriate rule under which such a decree could have been 


possibly, passed. Narain Das 
The first question is whether the present application is barred by pavan 


time. Obviously if the application is ari application in the suit it is mot Prasan 
an application for execution of the decree and the decree-holder is not 
entitled to take advantage of any previous application for execution or “Cc 7 
foc dny step taken in aid of execution to extend the period of limitation. Baypar, J. 
If it is an application to which Article 181 of the Limitation Act applies, 

the application must be made within three years of the date when the 

right to apply accrued. 

The learned advocate for the appellant urges before us that the 
right to apply accrued on the date of the passing of the decree or, at 
any rate, on November 8, 1924. The Second Subordinate Judge made 
it clear that he had a right to apply under Order XX, Rule 12 and the 
mere fact that the decree was subsequently amended would not give him 
any fresh right to apply. 

Strong reliance is placed on the case of Harakhpan Missir v. Jagdeo 
Missir’ in which it was laid down that Article 181 of the Limitation Act 
would apply to an application for the ascertainment of future mesne 
profits. Reference is also made to the case of Alluri Timmaraju v. Alluri 
Narasimha Raju.* "The Patna case is certainly in favour of the appellant, 
but the Madras case can be distinguished on the ground that they have made 
a special rule requiring an application for such a purpose. Reliance is 
also placed on the case of Anmol Singh v. Hari Shankar Lal one principle 
of which was accepted by the Full Bench in Sat Prakash v. Babal Rai. 

Anmol Ssngb’s case was one in which the question was whether a 
“mortgage suit could abate after a preliminary decree had been passed. The 
Bench came to the conclusion that in view of the previous rulings of this 
Court as well as of other High Courts, which in their opinion had not been 
even indirectly overruled by the pronouncement of their Lordships 
of the Privy Council in the case of Lachmi Narain Marwari v. Balinukund 
Marwari,’ it must be held that the suit continued till the final decree was 
passed and that Order XXII which in terms applied to a pending suit was 
equally applicable. See also Bhatu Ram Modi v. Fogal Ram. In order 
to avoid all such difficulties Order XXII, Rule 12 has been amended by this 
Court so as not to make Rules 3, 4 arid 8 applicable to proceedings after 
the preliminary decree. 

We may point out that Order XXXIV, Rules 3 and 5 required an 
application to be made by the successful plaintiff after the preliminary 
decree has been passed and before the final decree can be prepared. ‘The 
court therefore cannot suo motu start a proceeding relating to the prepara- 
tion of the final decree or to order the preparation of such a decree out of 
its own accord. Similarly under Order XX, an application is necessary 
to bring on the record the legal representatives of a deceased party and the 

jou cannot proceed out of its own accord to ascertain who the heirs are 
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and bring them on the record. When applications are specially required 
by the court in such cases they would be ‘applications under the Code and 
would therefore fall under Article 1§1 of the Limitation Act. But where 
no application is required by the Code of Civil Procedure, it is very difficult 
to hold that Article 181 can apply t> such an unnecessary application when 
made. 

In Hansraj Gupta v. Official Liquidators of the Dehra Dun Mussoorie 
Electric Tramway Company, Limited? their Lordships of the Privy Council 
accepted the view which has prevailed in India, that Article 181 only 
relates to applications under the Ccde of Civil Procedure. This view was 
followed by the Full Bench of this Court in the case of Shiam Lal J. Dewan 
v. U. P. Oil Mills Company, Limited” 

Now Order XX, Rule 12 does not require ahat after the preliminary 
decree has been passed the decree-ho-der should apply to the court for start- 
ing the proceedings in connection with an enquiry as to mesne profits. 
On the other hand Rule 12 (2) provides that where an enquiry is so direct- 
ed a final decree in respect of the mesne profits shall be passed in accordance 
with the result of such enquiry. The Code accordingly contemplates that 
the suit should not be treated as being shelved as soon as the preliminary 
decree is passed, but that the proceedings should continue till the result of 
the enquiry as to the mesne profits. It would be somewhat analogous to 
a case where the court decides some issues at first and then must pfoceed 
to decide the remaining issues. The present case is accordingly distinguish- 
able from cases where applications are necessary before the court can pro- 
ceed to investigate the matter. 


We may point out that in the case of Lachini Narain Marwari v. 
Balinakund Marwari, which was decided by their Lordships of the Privy 
Council, the matter had. been compromised between the parties beforee 
the High Court and a consent decree was passed by the High Court. The 
terms of the compromise did not lar down that either party would have to 
make an application to the court ir order to start supplementary proceed- 
ings which had remained over. ‘The judgment of their Lordships shows? 
that all that remained after the decree were certain supplementary proceed- 
ings with a view to carry out the consent decree. It was in such a case 
that their Lordships held that the Subordinate Judge should not have 
dismissed the suit itself simply because the decree-holder did not appear 
on a certain date. 


In the present case it is not ev2n necessary for us to consider whether 
the Subordinate Judge could have dismissed the suit when the plaintiff 
did not prosecute it properly. All that the Subordinate Judge did in fact 
was to strike off the application for the ascertainment of mesne profits 
on the ground that the court-fee and the process-fee had not been deposited 
within the time allowed. He did not pass any order dismissing the suit 
itself. The result therefore is that the application for the ascertainment 
of mesne profits alone was dismissed and he suit was not finally disposed ' 
of. 

‘. In our opinion it was not necessary for the decree-holder to file any l 
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separate application in order to start an enquiry as to -nesne profits and 
therefore the application made afterwards, which must be treated as one 
to remind the court that the stit had, not yet been dispcsed of, is not one 
which is governed by Article 181 of the Limitation Act at all. 


In this view of the matter the striking off of the previous application 
cannot be any bar in the way of the successful decree-holder’s reminding 
the court that the suit should be proceeded with, and the previous summary 
dismissal cannot operate as res judicata when such a fresh application is 
made. We must accordingly overrule the objection as to res judicata as 


well, f i 

The appeal fails and is dismissed with costs. > 

. As regards the rate of interest allowed the court below has fixed 12 
per cent as the rate at which the interest should be payable disallowing all 
interest upto the period of the preliminary decree. Under the Tenancy 
Act 12 per cent on rents due is the statutory rate and in many cases interest 
at 12 per cent per annum has been allowed on arrears iof profits. We 
therefore do not think that when the court was not allowing interest up 
to the date of the preliminary decree it has in any way erred in fixing the 
rate of interest for the profits. As observed by their Lordships of the 
Privy Council in the case of Girish Chunder Lahiri v. Snoshi Shikhareswar 
Roy'® “The court has still jurisdiction to give or refuse interest as it chooses, 
because mesne profits are in the nature of damages wh:ch the court may 
mould according to the justice of the case.” 


The plaintiff respondent has filed cross-objections relating to. the dis- 
allowance of interest for the period prior to the suit and the period from 
the institution of the suit till the passing of the preliminary decree and also 
challenging the deduction of collection charges from the profits realised 
as also regarding mesne profits in respect of certain sir lands. As 
regards interest we think that inasmuch as the plaintiff has been given in- 
terest at 12 per cent per annum from the date of the preliminary decree 
till the date of the final decree, the court has taken into account the fact 
that he did not get interest for the previous period. We do not think 
that we should interfere with the finding of the court below on this point. 


The mesne profits to which the plaintiff is entitlec are mesne profits 
defined in Section 2 (12) of the Civil Procedure Code and mesne profits 
which the defendant either actually’ received or might with ordinary dili- 
gence have received from the property together with interest on such pro- 
fits. The court below has considered that the amount actually realised 
by the defendant was what a prudent owner would have realised and there- 
fore is an amount which ought to have been realised by the defendant. 
From this it has deducted 10 per cent on account of <ollection charges. 
` We think that the view taken by the court below is fair and just-~ . = 7 


We see no point in the ground challenging the mzsne profits in res- 
pect of the sir lands. ; ; f 
' The cross-objections are dismissed with costs. . 
Appeal & cross-objection dismissed, 
SI L. R. 27 Cal., 951 at 967 
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ABBAS KHAN AND ANOTHER (Plaintiffs) 
VETSUS 
MUHAMMAD ALI (Defendant)* . 
Evidence Act, Sec. 115—Succession—Revenue Appeal—Plaintiffs agree to bave 
appeal dismissed if defendant swears that according to Mobammedan Law 
they have no right—Meaning of—When operates as estoppel in subsequent 
ctvil suit by plaintiffs. 

On the death of a Mohammedan lady the plaintiffs claimed a half 
share in her property as the residuary heirs of the deceased lady, whilst 
the husband of the deceased lady claimed the property as his own, his 
case being that the property was purchased by him benami in the name 
of his wife. During the pencency of an appeal in the mutation pro- 
ceedings, the plaintiffs made an application, which was signed by one 
of the plaintiffs personally and by the Mukhtar for the other plaintiff, 
that “In the above case it is submitted that if the respondent (husband) 
swears by the Holy Book that according to Mohammedan Law the 
appellants have no right, a judgment may be given against the appellants, 
who shall not seek remedy at any other place.” The husband then made 
a statement on oath that the prcderty in dispute was purchased by him out 
of his own funds and his wife was only a benamidar for him, and that he did 
not know how the plaintiffs werz related to him or to his wife. Thereupon 
the Collector dismissed the appeal., and the husband’s name was enteredgin the 
revenue papers accordingly. Ca the present civil suit being filed, the 
defendant (husband) pleaded that the proceedings before the Collector 
operated as estoppel against plzintiffs’ claim for possession. Held (by 
majority, Thom, J. dissenting), that on a true interpretation of the offer 
the plantffs did not leave th question of the title of the deeeased 
lady to be settled by the oath of the defendant, and the defendant did 
not comply with the offer inasmuch as he never made a statement as to 
whether the plaintiffs were heirs or not of the deceased lady under the 
Mohammedan Law. 

First APPEAL from a decree of Basu Cuaru Des Banerygi Subordi- 


nate Judge of Azamgarh. 

K. N. Katju and Mukhtar Ahmad for the appellants. 

Sir Tej Bahadur Sapru, S. N. Sen, Mansur Alam and A. M. Gupta for 
the respondent. 

This appeal was originally hearc by Sulaiman, C.J. and Thom, J. who 
differed in opinion, and the appeal was accordingly referred to a third judge, 
Mukerji, J. who agreed with the opinion of Sulaiman, C. J. The three 
judgments are reported below:— 

SULAIMAN, C. J.—This is a plzintiffs’ appeal arising out of a suit for 
possession over half shares in properties specified in lists A and B of the 
plaint and for mesne profits and costs. The plaintiffs’ claim to be the 
heirs of one Mst. Taslima Bibi who died in January, 1928, and alleged that * 
she was the owner of these properties, having purchased the property 
in list A and having inherited the property in list B from her father.- 

The defendant who is the husband of the deceased Mst. Taslima Bibi! 
and would be entitled to a half share in the inheritance left by her resisted 
the suit on the ground that the plaintiffs were not residuary heirs of Mst. *^ 
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Taslima Bibi, that the property in list A had been purchased by the 
defendant himself out of his own money fictitiously in the name of Mst- 
Taslima Bibi and he is the owner thereof, and there was a further plea that 
in consequence of a previous proceeding in a revenue court the plaintiffs 
were estopped from maintaining this claim “under the law relating to oaths” 
and Clause (2) of Order 23, Rule 3 of the Civil Procedure Code and estop- 
pel under section 115 of the Evidence Act. 

At the trial the defendant’s Vakil made a statement that his client 
had no objection if the relief claimed by the plaintiffs as regards the 
property in list B were granted, irrespective of the fact whether the plain- 
tiffs are related to Mst. Taslima Bibi or not (page 17). 

The learned Subordinate Judge without going into the evidence has 
disposed of the suit on preliminary questions of law. He has decreed the 
claim of the plaintiffs with regard to the property in list B as admitted 
by the defendant, but has dismissed the claim as regards the property in 
list A on the ground that in view of the previous proceedings in the 
mutation court the plaintiffs are estopped from maintaining the claim. 

This finding is challenged in appeal. It is therefore necessary to 
mention in detail what happened in the revenue court. 

Unfortunately neither the applications of the parties before the 
Assistant Collector nor the judgment of the Assistant Collector nor 
even the grounds of appeal before the Collector have been produced. The 
defendant was basing his defence on a plea of estoppel and in order to 
remove all ambiguities he should have produced these documents in order 
to show clearly what the dispute between the parties was. 

All that we know is that the first revenue court had decided a muta- 
tion case consequent upon the death of Mst. Taslima Bibi against the 
“present plaintiffs, Abbas Khan and Mobin Khan, and in favour of the 
present defendant Muhammad Ali and the matter was taken up in appeal 
to the Collector by the present plaintiffs. In the appellate court an 
application signed by Muhammad Abbas Khan personally and by Babu 
Bishnath Prasad, Mukhtar for Mobin Khan, was filed on November 19, 
1928 (p. 69). It was verified by Muhammad Abbas in person and was 
filed and verified by B. Bishnath Prasad Mukhtar on behalf of Mobin 
Khan (p. 71). It read as follows:— 

In the above case it is submitted that if Muhammad Ali respondent 
swears by the Holy Book that according to Mohammedan Law the appel- 
lants are not holders of right, judgment may be given against the appel- 
lants, who shall not seek remedy anywhere. 

Muhammad Ali accepted this offer and made a statement on oath 
‘on December 10, 1928. He stated that he had himself purchased the 
property in the name of his wife out of funds acquired by him personally 
and that his wife had not invested any money but her name only stood 
recorded and that the proceedings in the name of Mst. Taslima Bibi were 


related to him. He further said that he did not know what relationship 


on He also said that he did not know in what way Abbas was 


the appellants bore to Mst. Taslima Bibi (p. 75). 
„On this statement the appellate court dismissed the appeal pointing 
out that the appellants had “left decision of this case to the testimony of” 


Cryin 
1933 
ABBAS KHAN: 
v. 
MUHAMMAD 
ALI 
Sulaman, 

C. J. 


94 HIGH COURT [1934] 


the respondent. He held that the purchase was a benami transaction and 
consequently nobody but Muhammad Ali himself was entitled to 
get the property. The learned Collector pointed out that Muhammad 
Ali had stated that he was not aware of the relationship of the appellants 
to him or to his wife. He disallowed the appeal on the basis of the appli- 
cation of the then appellants. p 

The unsuccessful parties did not take the matter up to the Commis- 
sioner or the Board of Revenue. In January 1930 they filed the present 
Civil Suit. 

It may also be stated that after the death of Mst. Taslima Bibi, 
Abbas Khan and Mobin Khan, who are apparently cousins, entered into 
an agreement on March 28, 1928 (p. 59) under which authority was 
given to Mohd. Abbas Khan to look after the “suit for mutation of names” 
which was then pending. Authority was given to Muhammad Abbas to 
look after that case and to be responsible for doing all necessary work 
therein. Muhammad Abbas appo:nted B. Bishnath Prasad along with 
others as the Mukhtars on his owr. behalf and on behalf of Mohammad 
Mobin. This mukhtarnama (power of attorney) is dated October 11, 
1928 (p. 67). There is no doubt that Mohammad Abbas Khan was 
authorised te appoint B. Bishnath Prasad as the Mukhtar of Mohammad 
Mobin in the appeal which was pending in the mutation case. It recites 
that it was necessary for them to look after the appeal for mutation of 
names and accordingly the persons named therein were appointed Mukhtars 
on their behalf, and they would have power to file applications 
deed of compromise or settlement, or deed of relinquishment » affix 
signatures or write verification endorsements by their pen or 
do any necessary pairawi (conducting of case) in the above mentioned 
case. Every thing done by the said pleaders or mukhtars was to bé 
‘acceptable to the executants as if done by themselves. 

The learned Subordinate Judge has rightly held that the terms of 
this mukhtarnama are very wide znd they certainly include a power to 
dispose of the case by offering to abide by the oath of the opposite party. 
I think that when the mukhtars were given authority to compromise and 
settle the claim and to sign any application on behalf of the executants 
and do any other act which they considered necessary, they had authority 
to end the litigation by agreeing to abide by the oath of the opposite 
party. This is undoubtedly one of the recognized methods of ending a 
pending litigation. ‘This view is in accordance with the opinion of the 
majority in the recent Full Bench case of Akbari Begam v. Rahmat Husain 
and others. The question whethez they had authority to bind the exe- 
cutants as regards their title to property which may thereafter be raised 
in a civil court is another matter. 


It is the defendant who is raising the plea of estoppel based on an 
offer made by the present plaintifs which was accepted by him. The 
burden lies on the defendant to shcw that there was a clear and unambi- 
guous admission of the plaintiffs which completely estops them from en 
forcing their rights under the law in a civil court. If there is any am-\ 


_biguity or doubt, it would be difficult to hold the plaintiffs bound by 
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their statement and the burden of establishing estoppel would not be 
discharged by the defendant. ° 

Ag pointed out above we have ‘not before us the proceedings of the 
original court. ‘The nature of those proceedings is therefore a matter of 
mere inference from what happened in the appellate court. 

As pointed out by their lordships of the Privy Council in Nirman 
Singh v. Lal Rudra Partab Narain Singh, proceedings for the mutation 
of names are not “judicial proceedings” in which the title to, and pro- 
prietary rights in, immovable property are determined. ‘They are nothing 
of the kind, as has been pointed out times innumerable by the judicial Com- 
mittee. They are much more in the nature of fiscal enquiries instituted 
in the interest of the State for the purpose of ascertaining which of the 
several claimants for the occupation of certain denominations of immov- 
able property may be put into occupation of it with greater confidence 
that the revenue for it will be paid. 

An examination of the sections of the Land Revenue Act would show 
that where an entry is wrong, an application for the correction of the 
entry may be made under Section 33 (2). On the other hand, when a 
person obtains possession, by succession or transfer, of any property a 
report of the succession of transfer is made under S. 34, and under S. 35 
the Tahsildar can, in undisputed cases, record the same in the registers; 
but if the succession or transfer is disputed, he refers the case to the Col- 
lector who disposes of it after deciding the dispute in accordance with the 
provisions of Section 40. 

*Now under S. 40 all disputes are decided in the first instance on the 
basis of possession, but if in the course of enquiry into a dispute the Col- 
„lector is unable to satisfy himself as to which party is in possession, he is 
“to ascertain by summary enquiry who is the person best entitled to the 
property and has to put such person in possession. But no order as to 
possession under this section can debar any person from establishing his 


‘right to the property in any civil court having jurisdiction. 


It has accordingly been held by the Board of Revenue of these Pro- 
vinces, and I agree with the conclusion of the Board, the Ss. 34 and 40 
cannot apply to a case where no question of succession or transfer arises, 
but a claimant alleges that the deceased had no title at all and that he 
himself had a paramount title. The Board has further held that where 
the entry of the name of the deceased had continued for a large number 
of years and had been repeated in annual registers, the claim of a true 
owner based on the assertion that the person whose name is recorded was 
his benamidar cannot be treated as one for the correction of papers under 
S. 33 (2) but that his remedy is in a civil court (see Mohammad Mohsin 
v. Mohammad Hadi.’ 

In the absence of any papers, one would therefore be inclined to 
suppose that the dispute which arose in the mutation court on the death of 
Mst. Taslima Bibi was as to who was entitled to have his name entered in her 
place on the basis of possession or failing proof of such possession on the 
basis of prima facie title.. In such a dispute it would be assumed that 
the deceased was the owner in possession.and no party would be allowed 

2I. L. R. 48 AIL 529=25 A. L. J. 25. 225 Ind. C. 827 


96 HIGH COURT [1934] 


to question the title of the deceased herself, It would be open to the 
defendant to resist the application of the heirs of the deceased on the ground 
either that they were not ‘in possession at all and that the defendant was 
in fact in possession, or on the ground that they were not the legal heirs 
tok the deceased. But it must be admitted that the language of Section 
40, if taken by itself and without regard to the language of Section 34, 
would seem to be wide enough to cover the case of a true owner who is 
resisting the application of the alleged heirs of a deceased on the ground 
that he himself is the true owner. 


The first question is as to the exact offer which was made in the 
application dated November 19, 1228. It was in these terms:— 

If the respondent swears by the Holy Book that according to Mubam- 
medan Law the appellants are nct holders of right etc. 

The offer was not that the defendant should swear that the appel- 
lants ancestor had no right to the property. Emphasis was laid on the 
applicability of the Muhamedan Law, and instead of questioning the 
right of the deceased to the property in express terms the words were 
whether the appellants themselves were the holders of right under the 
Muhamedan Law. This expression would therefore indicate that what 
the applicants wanted was a denial on oath by the defendant that the 
appellants were the legal heirs of the deceased under the Mohamedan 
Law. To my mind it is very impcrtant to note that the oath was to be 
given as to whether the appellants were the holders of right. It was not 
said that he should swear that the deceased had no right. The oath, was 
to be confined to the right of the appellants and there was no express 
mention of the right of the deceased lady herself. These circumstances 
indicate, or at any rate, leave a certein amount of doubt as to whether the 
appellants did not mean that the respondent should swear that 23 were 
not the legal heirs under the Mohamedan Law. 

If the offer were that he should swear that their ancestor md no right 
to the property at all, it might have been worded in a different way. It 
seems to me that there is reasonable ground for holding or, at any rate, for 
doubting that the appellants did not leave the question of the title of the 
deceased lady to be settled by the oath of the defendant. 

Another circumstance which confirms this view is that, as pointed out 
by their lordships of the Privy Council, the mutation proceedings related 
to the question of the entry of names only and no question of title arose at 
that stage. Ordinarily title to immovable property is extinguished by a 
registered deed and not by a mutation order. Much less could there be, 
properly speaking, any question as to the title of the deceased lady herself. 
On the other hand, if possession was doubtful and the appellants were not 
the legal heirs of the deceased their appeal was bound to be dismissed. 

Strictly speaking, the question whether the deceased herself had any 
title to the property could not, or at any rate, should not have been allowed; 
to be raised in the mutation proceedings: As noted above the records of} 
the trial court and the grounds of appeal not being before us it is not easy 
to find out in what shape it was raised. But from what happened in the 
appellate court it appears that the question might well have been raised. 
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In his deposition Muhammad’ Ali referred to his own ownership and the 
benami character of the title deed in. favour of Mst. Taslima Bibi, his 
wife; and the Collector in his*ordersreferred to the same fact. But the 
plaintiffs are entitled to say that they cannot be bound by anything that 
Muhammad Ali said in addition to what he had been invited by their 
counsel to say nor are they bound by what the Collector might have under- 
stood them to have meant. If there is to be any estoppel it must be strict- 
ly based on the statement made in their application and on nothing else. 
There is no doubt that Muhammad Ali did not answer the question left to 
him in the application in the exact form in which it was stated therein. 
He did not categorically say that according to Muhamedan Law the appel- 
lants had no right. That he meant to say this has to be inferred only 
indirectly from his statement that the deceased had no title at all. As 
regards the relationship of the plaintiffs with the lady, he expressed his 
ignorance. 

The learned Subordinate Judge has thought that the subsequent 
acquiescence of the plaintiffs is a point against them, but this supposed 
acquiescence arises from their failure to object to the statement of Muham- 
mad Ali or to appeal from the order of the Collector. But it may well 
be that the plaintiffs were advised that the statement of Muhammad Ali 
not bging exactly to the point, it was more prudent to leave the matter 
in the incomplete way in which it stood, or else the court might send for 
him ‘a second time to complete his statement. Similarly they might have 
been advised not to go to a higher revenue court lest it should send the 
case back for a further statement of Muhammad Ali. If Muhammad Ali’s 
statement was not conclusive, then the mutation of names would not harm 
the present plaintiffs as the matter could be litigated again in the civil 
court. However, reprehensible the conduct of the plaintiffs may seem it 
is not possible to hold them to be estopped from going behind the 
statement, of Muhammad Ali, if it did not strictly comply with the offer 
made by the plaintiffs to him. Of course, the order of the revenue court 
éannot in itself stand in the way of the plaintiffs. I am therefore constrained 
to hold that in spite of what happened in the revenue court, the plaintiffs 
cannot be estopped from establishing their right in the civil court. 

In this view of the matter it is not necessary to consider whether the 
statement “shall not seek remedy at any other place” necessarily implies 
an abandonment of the right to sue for establishing their title in the 
civil court. 

The position of Mobin Khan is stronger still because in my opinion 
there is an additional ground why he should not be bound by the revenue 
court proceedings. Under the agreement cated March 28, 1928 (p. 59) 


, he had appointed Muhammad Abbas Khan to look after the mutation case. 


This attorney appointed B. Bishnath Prasad along with others as the 
mukhtar under the mukhtarnama dated October 11, 1928 in order “to 
o pairawi” in (look after) the appeal for mutation of names. The 
uthority was obviously confined to terminating the mutation proceedings. 
As stated above no question of title to the property was or could have been 
in dispute in the mutation case. ‘The ‘proceedings were confined to the 
entry of names in the annual registers. It therefore seems to me that 
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without an express power ‘to confer ~itle by compromise, the mukhtarnama 
should not be stretched so as to cover authority for settling any dispute 
as to the title itself. It would be daagerous*to hold that mukhtars appoint- 
ed for conducting mutation proceedings should have an implied authority 
to give up their client’s claim for the ownership of the property itself. 
Such a result can hardly be assumed to be contemplated when a person 
is appointed a mukhtar to conduc: a mutation proceeding. «This cir- 
cumstance may lend support to the view that the statement in the appli- 
cation in itself was not intended to affect the title to the property as 
established by subsequent civil suit, but was confined to the entry of names 
in the revenue papers only. In any case, it cannot be held that the 
Mukhtar had authority to abandon the right of his client to establish his 
claim later on in the civil court. I therefore find it very difficult to hold 
that there was any valid agreement on behalf of Mobin Khan which has 
the effect of depriving him of his title to the property or prevents him 
from maintaining the civil suit. 

It has been already noted that the signature of Muhammad Abbas 
Khan was professedly on his own behalf and the verification also was on 
his own behalf. The application was filed and verified cn behalf of Mobin 
Khan by his mukhtaram. I must accordingly hold that there is no estop- 
pel against the appellant Mobin Khan at all. I would therefore send the 
case back to the court below for disposal according to law. 


Tuom, J.—This is a plaintiffs’ appeal in a suit for possession and for 
mesne profits. The plaintiffs claimed possession of the property in dis- 
pute as the heirs of one Mst. Taslima Bibi. 

According to the plaint Mst. Taslima Bibi died childless in the month 
of January 1928 survived by her husband. The plaintiffs claimed to be 
her nephews and entitled to succeed to her property under the Mohamme-» 
dan Law. ‘The property in dispute is set forth in two schedules, A and B, 
attached to the plaint. So far as schedule B is concerned there is now no 
dispute. The property in this schecule is the property which Mst. Taslima 
Bibi inherited from her father, and the respondent in the trial court stated 
that he had no objection to offer to the plaintiffs’ claim with regard to it. 
So far as the property in schedule A is concerned, however, the respondent 
claims that it is his and that Mst. Taslima Bibi in respect of this property 
was merely benamidar. 

On the death of Mst. Taslima Bibi the appellants applied for mutation 
of names in respect of her property. This applicatoin was opposed by the 
present respondent. In the trial court the appellants were unsuccessful 
and they appealed to the Collector. In the Collector’s court they filed an 
application in the following terms:— 

In the above case it is submitted that if Muhammad Ali respondent , 
swears by the Quran that according to Mohammedan Law the appellants 


have no right, judgment may be given against the appellants who shall 
not seek remedy at any other =lace. 


This application was dated November 19, 1928, on the same date the 
case was ordered to be put up on the 8th of December and notice was: 
issued to the respondent who agreed subsequently to decision of the case\ 
by reference to his oath on the Qursn. On December 10, 1928 Muham- 
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mad Ali respondent appeared in court an 

lector. He deposed as follows: S 

Mst. Taslima Bibi was my wife. ‘She died 10 or 11 month ago. I 
purchased this property in the'name of my wife out of funds acquired 
by me personally. My wife did not invest any amount. Only her name 
stood recorded. I purchased the property from Khairat Ali and it com- 
prised 96 bighas of sir land. At first this property was mortgaged to 
me. My father-in-law had no property. He had only property paying 
Rs. 2 as revenue. I do not know in what way is Abbas related to me. 
- All the proceedings in the name of Musammat Taslima Bibi were ficti- 
tious. I do not know what relationship do the appellants bear with 
Musammat Taslima Bibi. 

On the same date after the respondent’s statement on oath the Col- 
lector made the following order:— 

The appellants left decision of this case to the testimony of Haji 
Muhammad Ali, on the oath of Quran. Haji Muhammad Ali has 
appeared in the court and testified on the oath of Quran that the property 

in dispute was bought by him with his own money, in the name of his 
wife, Taslima Bibi. It was benami transaction and consequently nobody 
but Muhammad Ali himself 1s entitled to get the property. It should be 
noted that the dispute has arisen on the death of Musammat Taslima 
Bibi, wife of Haji Muhammad Ali. He states that he is not aware of the 
relationship of the appellants to him or to his wife. The appeal must, 
therefore, be disallowed on the basis of the application of the appellants 
themselves. The appellants will pay the costs and the Vakil’s fee Rs. 5 
to the other party. 

Dissatisfied with the outcome of the proceedings in the revenue courts 
the plaintiffs filed the present suit claiming possession of the property in 
dispute on the ground that they are the heirs of Mst. Taslima Bibi. The 

“learned Sub-Judge of Azamgarh, who heard the case, decided that the 
plaintiffs’ claim was barred because they had agreed to abide by the deci- 
sion of the revenue court following upon the reference to the oath of 
the respondent. In the result he dismissed the suit so far as the property 
in schedule A is concerned. 


The plaintiffs now appeal. The main grounds of appeal are that the 
application of November 19, 1928 not having been signed by the plaintiffs 
themselves and their Vakil not being authorised under the power of attor- 
ney granted to him by the plaintiffs to enter into any agreement to accept 
the defendant’s statement as conclusive and binding, they are not bound 
by the statement of the defendant made on December 10, 1928 and fur- 
ther in respect that the proceedings in which the issue was referred to the 
oath of the respondent were proceedings in the revenue Court in which 
the only issue was the relationship of the appellants to Mst. Taslima Bibi. 
the decision in that court cannot affect their right to have recourse to 
civil court to have the question of title to the property in dispute decided. 

es further state in their grounds of appeal that the statement that 


ee os 
took the oath before the Col- 


Mst. Taslima Bibi was the benamidar of the respondent was irrelevant to 

the issue referred to his oath and cannot affect the right of the plaintiffs 

to have their rights determined by the civil court. It is also objected that 

because the plaintiff Mobin Khan had not himself personally signed the 
13 
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application in the Collector’s court his title’to institute the present suit can- 
not be affected by the proceedings followirig upon that application. 

So far as the question of the authority of the vakil to agree to refer 
the dispute between the parties to the oath of the respondent is concerned 
the matter is concluded by: authority, a full Bench of this Court having 
held that a power of attorney such as'was granted in this case does in- 
clude the authority to the vakil to r2fer the question at issue between the 
parties to the oath of one of them. 

I am of opinion also that the second ground of objection referred to 
above is equally without substance. There can be no doubt that the refer- 
ence to the oath of the respondent was a contract between the parties to 
the dispute in the revenue courts. That contract is binding to its full 
extent upon the parties. The fact that the contract was entered into in 
the course of mutation proceedings in the revenue court does not appear to 
me of any relevance so far as the question of estoppel in the present suit 
is concerned. It is true that in the r2venue court the question at issue was 
one of possession and not of title, but there is no reason why in such pro- 
ceedings in the revenue court parties should not enter into an agreement 
as between themselves to have the whole question of their right and title 
to the property in dispute determined by a reference to the oath of one 
of them. 

Learned counsel for the appellarts has argued that by the application 
of November 19, 1928 the only question that was referred to the oath 
of the respondent was the question as to whether the appellants were 
the heirs of Mst. Taslima Bibi. This, he contended, was the only ques- 
tion in which at the time they were interested, as once their relatiorship 
Mst. Taslima Bibi was established mutation in their favour was bound to 
follow. Iam unable to agree with this contention. I am of opinion that, 
the terms of the reference to the oath of the respondent are perfectly clear 
and leave no room for doubt. In my view the question which was referred 
to the oath of the respondent was not the question as to the relationship 
between Mst. Taslima Bibi and the appellants but the question as to whether 
in fact the property belonged to the respondent. It appears to me to be 
clear that the parties decided that it was better at that early stage to have 
the question as to who was entitled to succeed to the property in schedule 
A determined once and for all, hence the clause in the reference by which 
the appellants bound themselves to seek “no other remedy” or “no remedy 
in any other place” whichever is the correct translation of the actual words 
used. There was no reason why they should not enter into such an agree- 
ment; in fact there was every reason why they should. A decision thus 
expeditiously obtained would, as the learned Sub-Judge has observed in the 
course of his judgment, obviate a protracted and ruinous litigation between . 
the parties. i 

Learned counsel for the appellan-s has strenuously contended that the 
terms of reference are not clear in the sense that I have indicated above and 
that it is permissible to look into the surrounding circumstances for the’ 
purpose of discovering what really was the agreement between the parties. ` 
He has maintained that the fact that reference was made in the course of \ 
mutation proceedings in the revenue court and that in the terms of the 
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reference the phrase “we are not haqdars under the Mohammedan Law” 
shows that the intention of the parties was merely to refer the question of 
relationship of Mst. Taslima Bibi tothe oath of the respondent. I cannot 
agree with this contention. Assuming’ ‘that there is some doubt as to the 
meaning of the application of November 19, 1928, how far can the 
intention of the parties be determined by a consideration of the surround- 
ing circumstances? I have already indicated that the fact that the reference 
to oath was made in mutation proceedings does not carry the appellants far. 
It is most reasonable that they should wish to have the whole question of 
their right and title to the land in question settled finally in the first pro- 
ceedings after the death of Mst. Taslima Bibi. There was nothing incompe- 
tent in such a course. It appears to me that the fact that the reference took 
place in mutation proceedings is no sufficient reason for holding that mere- 
ly the question of relationship could have been in the contemplation of the 
parties. The true owner of the property in dispute would ultimately get 
possession and have mutation of names effected in his favour whether the 
appellants were the heirs of Mst. Taslima Bibi or not. 

The following considerations apart from the actual terms of the appli- 
cation convince me that the intention of the parties was that the question 
of title should be decided by reference to the oath of the respondent and 
ae merely the question of relationship of the appellants to Mst. Taslima 

ibi:— 

(1) The question as to whether or not the appellants were the heirs 

of Mst. Taslima Bibi is not one which they would be likely to refer to the 
respondent’s oath. They no doubt, could have established their relation- 
ship ‘as heirs, if in fact they were heirs, in the mutation proceedings by 
adducing relevant oral and documentary evidence. 
R (2) The respondent could not legitimately resist the right of the 
heirs of Mst. Taslima Bibi to possession of half the property except on the 
ground that the property was in fact his. The inference in these circums- 
tances that this must have been the respondent’s case in the revenue court 
is irresistible. What interest could he have to deny the appellants’ relation- 
ship? He could not succeed as heir. He could succeed in defeating the 
appellants’ claim for mutation only if he were in fact owner. Why then 
should he agree to testify on the Quran on the question of the appellants’ 
relationship to Mst. Taslima Bibi—a matter on which as his statement on 
oath shows he had no knowledge? 

(3) Whilst the question of relationship of the appellants to Mst. 
Taslima Bibi is not one which they would readily refer to the oath of the 
respondent the question as to whether the property in dispute was held 
benami is obviously just the type of question that they would. 

(4) It is highly improbable that the intention of the respondent was 
to confine the reference to the question as to whether the appellants were 
the heirs of Mst. Taslima Bibi or not. As the statement on oath demons- 
trates, he knew at the time of reference that he was unable to deny affir- 
matively that the appellants were the heirs of Mst. Taslima Bibi—he in fact 
says on oath that he does not know if they are the heirs or not. Now if 
the appellants’ argument is sound it must be assumed that the respondent 
was willing to throw away his whole case in agreeing to take the oath be- 
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cause on the appellants’ interpretation of the reference they would succeed 
if the respondent did not deny thei- right as heirs. The respondent was 
not prepared to deny that the appellants wert the heirs and in these circum- 
stances it is difficult to believe that he would agree to take an oath which 
must necessarily, because he could not give the denial, have the result of 
defeating his own claim. 

(5) If it were the intention of the parties to refer to the oath of the 
respondent merely the question as to whether the appellants were the heirs 
of Mst. Taslima Bibi it is difficult to understand why the reference did not 
say so in plain and simple terms. The fact that plain and simple terms 
‘were not used but that terms of obviously wider import were introduced 
is in my opinion practically conclusive against the appellants’ contention. 

Much was made by learned counsel for the appellants of the reference 
in the application to Mohammedan Law. I do not attach much impor- 
tance to this part of the application. It is clear that the question referred 
to the oath of the respondent was ore of fact and not of law. Questions 
of law are not usually referred to the oath of a litigant. I am of the 
opinion that the phrase in question -s somewhat loosely used and was not 
intended by the parties to have any special significance. The appellants’ 
contention would have the effect, of introducing into the terms of the 
application a restriction limiting the plain terms of the reference; in fact 
of importing into the contract between the parties a term which on the 
face of it is not there and which is difficult to reconcile with the intention 
of the parties so far as that intentioa can be gathered by a consideration 
of the application itself and of the surrounding circumstances. The terms 
of the contract are very wide and should not be restricted by the Court 
unless it be plain that such restriction was clearly intended. In the result 
I am of the opinion that the appelJar:ts are estopped from claiming posses-. 
sion of the property in dispute in the civil courts. In the present suit they 
are clearly seeking‘another remedy” or a “remedy in another place’—a 
course which they bound themselves not to pursue when the dispute in 
the revenue court was referred to th oath of the respondent. Success in 
the present suit would secure to them what they failed to get in the muta- 
tion proceedings. 

So far as the objection that the application of November 19, 1928 is 
not binding on the appellant Mobin Khan is concerned I am of opinion 
that there is little weight in this con-ention. It is true that Mobin Khan 
did not sign the application, but his brother, the other appellant, -was his 
mukhtaram. The latter appointed a vakil for himself and as mukhtaram 
of Mobin Khan. The two brothers nave been closely associated through- 
out the whole of the litigation consequent upon the dispute as to who is 
entitled to the possession of the property left by Mst. Taslima Bibi and in 
the circumstances it is impossible to hold that Mobin Khan did not approve 
of the decision to refer the dispute to the oath of the respondent. It is 
true that he gave no written authority for such a reference, but the fact 
of his authority in my opinion can be gathered from the facts and circums- : 
tances of the proceedings in the revenue court. There can be no doubt | 
that Mobin Khan was well aware of the steps taken in these proceedings 
by his brother and that these steps had his approval. To a determination 


A.L. J.R. i HIGH COURT 103 


of this point equitable considerations should be applied and it would be 
highly inequitable to allow Mobin Khan to ride off on the technical plea 
that he himself had not signed the application when in fact it is abundantly 
clear that his brother was acting for both in the dispute and had Mobin 
Khan’s approval for each step takenin the proceedings. 

I am of opinion that this appeal ought to be dismissed with costs. 

By THE CourT—As we are not agreed as to whether the appeal should 
be allowed or dismissed we direct that it be laid before the Chief Justice 
for reference to one or more Judges of this Court. 

The case was then heard by a third learned judge, who delivered the 
following judgment:— 

MuKERJI, J.—This case has been sent to me by the order of the 
learned Chief Justice because of a difference of opinion between himself 
and Thom, J. who heard the appeal. 

Sir Tej Bahadur Sapru on behalf of the defendant-respondent has 
taken a preliminary objection, namely, the reference is irregular and is 
not warranted by the language of Section 98 of the Civil Procedure Code. 

Sir Tej Bahadur’s argument is two-fold. One is that the referring 
order does not contain the point or points on which the learned Judges 
have differed and secondly that it is only a point of law that can be re- 
ferred.to a third Judge under Section 98 of the Civil Procedure Code. 

It appears that there is some conflict of opinion as to whether Section 
98 of the Civil Procedure Code or Clause 27 of the Letters Patent of this 
High Court (or the corresponding clause in the Letters Patent of any 


other High Court) applies when there is a difference of opinion among- 


the Judges hearing an appeal. In Fazlul Rahman v. Abdullah* two learn- 
ed Judges of this Court, namely, Boys and Sen, JJ. appear to have held 
that Section 98 of the Civil Procedure Code is applicable and that Clause 
27 of the Letters Patent Allahabad is applicable only when there is an 
appeal under the Letters Patent of the Court. A Full Bench of the 
Madras High Court in Immidisetti Dhanaraju v. Sait Balakissendas Mott 
Lal’ took a different view. A Full Bench of this Court, in Akbari Begam 
v. Rabmat Husain® accepted the view that Clause 27 of the Letters Patent 
was applicable. 

It appears to me that the point referred to me is really one of law, 
and, therefore, even if Section 98 of the Civil Procedure Code be applic- 
able, the reference is quite regular. The next objection of Sir Tej Baha- 
dur is that the Bench making the reference has not formulated the point 
of law on which there is a difference of opinion. ‘This is no doubt techni- 
cally correct, but on reading the judgments of the learned Judges com- 
posing the Bench, it is clear to me that there is only one point to be 

idecided, namely, whether the appellants are estopped from maintaining 
‘the suit. This is the point on which the learned subordinate judge dis- 
missed their claim with respect to the property in Schedule A of the 
laint, and it was this point that was before this Court. The other 
atters connected with this point are only matters of evidence and argu- 
ent and can not be treated as forming different issues for determination. 


The objection therefore fails. 


4[1931] A. L. J. 1157 5J, L. Re $2 Mad. 563 e1933] A. L. J. 1127 
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The facts of this case are stated in the judgments of the léarned 
Judges, but in order that my own opinion may be ‘appreciated, I have 
just to mention a few facts leading to the ‘suit. 

It appears that one Musammat Taslima Bibi, wife of the defendant- 
respondent Haji Muhammad Ali, died. Her name was recorded in res- 
pect of several items of zamindari property including the two items men- 
tioned in List A appended to the plaint. The appellants claimed to be 
sons of two paternal cousins of Taslima Bibi, and in that right they said 
that they were entitled, as ‘residuazies’, to a half share in Taslima Bibi’s 
property, the other half going to her surviving husband, Haji Muhammad 
Ali. 


Dispute arose, as all disputes relating to succession to zamindari pro- 
perty arise, in the mutation department. It appears that the appellants 
were unsuccessful in the court of zhe Assistant Collector first class with 


respect to properties in List A, and zhey filed two appeals to the Collector. 
“While one of the appeals before the Collector was pending, an application 


was made on behalf of the appellants which will be found printed at 
page 69 of the record. I shall bave to examine the language of the 
application in detail later on. ‘That application constituted an offer on 
the part of the appellants to be bcund by the statement of Muhammad 
Ali if it were made in a certain way. Muhammad Ali made a statement 
(see page 75). Purporting to act on that statement, the Collector dis- 
missed the appeal before him. ‘Tken the present suit was filed by the 
plaintiffs. 

It was pleaded on behalf of Muhammad Ali that the proceedings 
before the Collector operated as a estoppel against the appellants? and 
they were not entitled to maintain the suit in respect of properties men- 
tioned in List A. As regards the properties in List B, the plaintiffs? 
right to share in it was admitted (at a late stage) by Muhammad Ali, 
and I am not concerned with those properties. 


The application at page 69 is signed by the appellant No. 1, Muham- 
mad Abbas Khan, and by Babu Bishaath Prasad, a Mukhtar for the appel- 
lant No. 2, Mobin Khan. It was the opinion of one of the learned Judges 
that there was no estoppel and that even if Abbas Khan was estopped 
from maintaining the suit, Mobin Khan was not. The other learned 
Judge was of opinion that both weze estopped. This is only one aspect 
of the question of estoppel, and I reserve the consideration of this point 
to a later stage. 

The application at page 69 runs as follows:— 

In the above case it is subm:tted that if Muhammad Ali respondent 
swears by the Holy Book that according to Muhammadan Law the appel- 
lants have no right, a judgment may be given against the appellants, , 
who shall not seek remedy at any other place. 

The question is what was the ofer made by means of this application 
by the appellants and whether that offer was accepted by Muhammad 
Ali. The argument for Muhammad Ali is that the offer was to the effect, 
that if Muhammad Ali made a certain statement, the appellants under-: 
took not to seek any remedy at ‘any other place’ and that, therefore, they `, 
undertook not to file the present suit in order to seek remedy. On behalf ` 
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of the appellants ‘the argument is that they never undertook to forego 
seeking of remedy in the civil court and that all that they were con- 
cerned with was the decision of the dispute in the revenue courts, namely, 
the courts of the Collector, the Commissioner ‘and the Board of Revenue. 
Further, the argument on appellants’ behalf is that Muhammad Ali never 
accepted the offer in its entirety, and, therefore, he is not entitled to plead 
estoppel. ° : . 

As one of the learned Judges has remarked in his judgment, the 
evidence on the record in support of the plea of estoppel is very meagre. 
There is not on the record any copy of the pleadings before the revenue 
court. We have not got a copy of the order passed by the Assistant 
Collector in the mutation department. We are left to guess from this 
application at page 69 and the statement of Muhammad Ali at page 75, 
what was the nature of the dispute between the parties and to guess what 


was the exact import of the offer. The party, who sets up a plea, must . 


substantiate it; especially, where the plea is one of estoppel and that plea 
seeks to disqualify the plaintiffs from seeking their remedy in a court of 
justice, the plea must be substantiated clearly. 

I have already read the contents of the application. It appears to 
me, from the language of the application, from the fact that the dispute 
was in the mutation department, and from the fact that Muhammad Ali 
deposed before the Collector that he did not know how the plaintiffs 
were related to the deceased lady, that the appellants were anxious to 
establish their relationship with the deceased lady. For, they knew that 
if their alleged relationship with the deceased was established (see page 1 
of thé printed record which gives the pedigree), their right to claim a 
half share in any property that might belong to Musammat Taslima Bibi 
cpuld not be resisted. I also infer from the statement of Muhammad Ali 
(page 75) recorded by the Collector that he was maintaining that the 
properties in List A were not the properties of his deceased wife, although 
they stood recorded in her name. -With these facts gathered from the 
very meagre materials provided before me, I proceed to consider the 
language of the application of November 19, 1928 (page 69). Put in 
a different language, the application said that if Muhammad Ali swore 
by the Koran that the appellants were no heirs of Taslima Bibi in accord- 
ance with the rules for inheritance laid down in the Muhammadan Law, 
a judgment might be given against the appellants, and they would not 
“seek remedy at any other place.” This application demanded one matter 
ahd only one, namely, a statement by Muhammad Ali as to whether the 
appellants were rightful heirs or not under the Muhammedan Law. By 
the application the appellants undertook that in case a statement was 
made a certain consequence should follow, namely, judgment would be 
“given against the appellants and they would not seek remedy at any 
other place. Looking at the statement of Muhammad Ali at page 75, I 

o not find that Muhammad Ali made any statement as to whether or not 
the appellants were lawful heirs to Must. Taslima Bibi. On this point 
uhammad Ali simply stated that he did not know how the two appel- 
ts were related to him or to his wife. On the other hand, he proceeded 

‘to assert that the property in dispute was his and not his wife’s. This 
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Cw last statement was entirely irrelevant for, the purposes of mutation. No 
Ip, Mutation court could order mutation in favour of the husband alone on 
the ground that the deceased wassonly a benamidar for the husband. 
Assas Kuan The mutation court had to regard the deceased as the sole owner of the 


Monan Property and it could record the rames of the heirs alone. It was open 
ALI to the revenue court to record in preference to other heirs, the name of 





the person who was in possession of the property, on the basis of*possession 
Makers J- stone, provided that he was one of the heirs; (S. 34 & S. 40 L. R. Act). 
But Muhammad Ali did not assert his possession as one of the heirs, and, 
evidently, he was not relying on it. The question of possession of a 
person who was not an heir would be as much irrelevant as the question 
of Muhammad Ali’s own title, in vizw of the offer made by the appellants. 
The appellants did not ask Muhammad Ali to state whether Taslima Bibi 
was the owner of the property or not. They asked Muhammad Ali to 
state whether or not the appellants were lawful heirs of Taslima Bibi 
under the Muhammedan Law. In this view, no question of the alleged 
benami character of the holding by Taslima Bibi arose for a statement 
by Muhammad Ali. It seems clear to me that Muhammad Ali never 
accepted the offer inasmuch as he never made a statement as to whether 
the plaintiffs were heirs or not of Taslima Bibi under the Muhammedan 
Law. 
It was argued that the undertaking on the part of the appellants that 
they would not seek remedy ‘at any other place’ implied that they offered 
to forego their right to seek remedy in the civil court, if Muhammad 
Ali’s statement went against them. This, in my opinion, is not a correct 
argument. No question of title of Muhammad Ali could arise in the 
mutation proceedings, if they were properly conducted. Assuming that 
Muhammad Ali did raise the plea cf his title in the mutation departmeng 
(as to which we have no evidence), that was a question which was not 
within the purview of the mutation courts decision. Then it is difficult 
to see why the appellants at all care to forego their right of a civil suit 
if the mutation order went against them. A civil suit after the revenue 
litigation is bound to follow in cases of all disputes as to landed property 
and is expressly saved by Section 40, L. R. Act. In my opinion, all that 
the appellants undertook to do when they said that they would not seek 
remedy at any other place, they meant that they would not go by way 
of appeal and revision before the court of the Commissioner and the 
Board of Revenue. 

As I have remarked above, to establish a case of estoppel the evidence 
must be very satisfactory. At best, the words “shall not seek remedy at 
any other place” is ambiguous and is capable of being construed as being 
confined to higher mutation courts. If Muhammad Ali wanted, as the, 
consideration of making a statement, that the appellants should forego 
their right to seek remedy in the civil court, he should have asked them 
to make a clear statement on the point. 


As I have said, Muhammad Ali did not fulfil his part of the contract 
by stating whether the plaintiffs were or not among the lawful heirs of 
Taslima Bibi. In this view, in my opinion, Muhammad Ali is entirely. 
precluded from pleading, successfully an ‘estoppel’ against the appellants. 
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I |view-of this finding, it is not necessary for.me to consider whe- 
ther t | case of Mobin Khan stands higher than the case of Abbas Khan. 

I jay, however, consider this aspect of the case also. I am of opinion 
thate ja if Abbas Khan were precluded, materials are not enough to show 
that Movin Khan is also precluded. 

Mobin Khan was represented by a mukhtar appointed on Mobin 
Khan’s behalf by Abbas Khan. The mukhtarnama is at page 67. It 
gives the mukhtar authority to look after and conduct the mutation 
case in the court of appeal. The mukhtar could bind Mobin Khan only 
so far as the mutation case was concerned, by virtue of this vakalatnama. 
He had no authority, therefore, to give an undertaking on behalf of Mobin 
Khan that Mobin Khan would not file a civil suit if he lost the mutation 
case. Any undertaking of that sort would be ultra vires of the mukhtar; 
see Nundo Lal Bose v. Nistarini Dossi. Again, we have not got before 
us the power of attorney executed. by Mobin Khan in favour of Abbas 
Khan by virtue of which Mobin Khan appointed Abbas Khan his general 
agent. It is argued that Abbas Khan did not produce it. But whether 
he produced it or not, it was for Muhammad Ali to establish that Abbas 
Khan had been given authority by Mobin Khan to bind him under all 
circumstances. I have already pointed out that even if Abbas Khan had 
authority to bind Mobin Khan for all purposes, the authority which 
Abbas*Khan gave to the Mukhtar did not give the mukhtar any authority 
to give an undertaking that Mobin Khan would not bring a civil suit. 
It was the mukhtar who filed the petition on behalf of Mobin Khan and 
verified it before the Collector—see page 71. For these reasons, I am of 
opinidn that in any circumstances, Mobin Khan’s case was stronger than 
that of Abbas Khan and the plea of estoppel can not be successfully urged 
against him. 

To conclude, my opinion is that the appellants are not estopped from 
maintaining the suit, and the learned subordinate judge was wrong in 
dismissing the appellants’ suit as regards property in Sch. A, on the ground 
of estoppel. .The case should go back to the court of first instance for 
decision on the merits as regards the- property A. I would also allow 


the appellants costs of this appeal. Case remanded 
TL L. R. 27 Cal. 428 ` 


LAL SINGH (Defendant) 
VETSUS 
CHHOTEY BIBI (Plaintiff) * 
Civil Procedure Code, Sec. 66—Auction purchase by one of several decree-bolders— 
Right of other decree-holders—Nature of right—Whether registered written 
/ | instrument necessary in order to relinquish such right. 

‘ ‘Where one of several mortgagees brought a suit for sale of mortgaged pro- 
perty and in execution of the decree for sale purchased the property in 
his own name in lieu of the decretal amount, the other mortgagees, in the 
absence of anything to the contrary, would be beneficially interested in 
the purchase and would be entitled to recover a share of the properties 
purchased at auction. But the ownersbip of the property does not 
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become vested in the other mortgagees from the date of the auction 
purchase. In this view it is not necéssary for the relinquishment of the 
right to recover a share in this, propefty that the transaction should be 
evidenced by a written instrument and that such instrument should be regis- 
tered. j 
Ganga Sabai v. Kesri, I. L. R 37 All., 545 relied on. 
First APPEAL from an order of BABU RAGHUNATH Prasan Subordi- 
nate Judge of Mainpuri. E 


N. P. Asthana, B. N. Sahai and Shankar Sahai Verma for the appel- 
lant. 


P. M. L. Verma for the respondent. 
The judgment of the court was delivered by 


SULAIMAN, C. J.—This is a defendant’s appeal arising out of a suit 
for recovery of possession of a half share in a property acquired at an 
auction sale by the defendant Lal Singh. The mortgagee rights under a 
deed of mortgage devolved on Lal Singh and Bhikam Singh in equal shares. 
Lal Singh brought a suit for sale on the basis of the deed against the mort- 
gagors and impleaded Bhikam as a pro forma defendant. He obtained a 
decree for sale for the whole amourt and in execution of that decree pur- 
chased the mortgaged property in his own name in lieu of the decretal 
amount, without paying any extra money out of his own pocket. Rhikam 
Singh died and it was on his death that his widow Mst. Chhotey Bibi brought 
the suit. 

The defendant admitted that Bhikam had a share in the mortgage 
money and in the decretal amount, but did not admit that he acquired a 
share in the property purchased at auction by the defendant. He pleaded 
that the claim was barred by limitation and also by Section 66 of the Civil 
Procedure Code; and further pleaded that the plaintiff, Mst. Chhotey Bibi, 
had under an arrangement relinquished her claim to the half share in the 
decretal amount in consideration of the defendant making a gift of some 
other property of his to her nominee Pahlad Singh. The trial court, with- 
out taking any evidence, dismissed <he suit summarily holding that it was 
barred by Section 66 of the Civil Procedure Code. This finding has been 
overruled by the lower appellate court. The lower appellate court has fur- 
ther found that on the authority of Dwarka Prasad w. Mahadeo Prasad’ the 
defendant purchased the property for the benefit of the plaintiff’s husband, 
and having got the land in lieu of that decree he must now let the benefit of 
the decree be converted into the land which should go to the plaintiff. The 
earned Judge went to hold that there was no registered deed of renuncia- 
tion or even a written document and therefore the plaintiff was entitled 
to possession of the land in suit. As no evidence was taken by the trial 
court, we cannot regard the finding of the lower appellate court as a find- 
ing that no renunciation in point of fact had been proved. He appears 
to have thought that in the absence of a registered document it is not open 
to the defendant to set up an arrangement under which the plaintiff’s 
claim to the property could be abandoned or even her claim to a share in 
the decretal amount renounced. i 

When the case came up before the High Court in second appeal it wasi 
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referred to a Division Bench as’ the question of law raised was of some 
importance. 

- No doubt there is plenty ot authority for the proposition that where 
there is a fund belonging jointly to several persons and one of such persons 
makes a purchase of land with that fund the purchase enures for the bene- 
fit of the persons entitled to share in the fund. Several authorities are 
quoted inethe judgment of this Court in Dwarka Prasad v. Mahadeo Prasad 
relied upon by the lower appellate court. We may, in particular, refer to 
the case of Ganga Sahai v. Kesri* where one of three joint decree-holders 
of a mortgage decree had alone taken out execution and, having obtained 
leave to bid at the sale, purchased the property in his own name and obtain- 
ed a sale certificate in his own name and got exclusive possession of the 
property. In a suit by the heirs, their Lordships of the Privy Council 
held that they were entitled to the shares and that Section 317 of the 
old Code, corresponding to Section 66 of the present Code, was not appli- 
cable as a defence to the suit. In the course of the judgment their Lord- 
ships observed that the provisions of that section are designed to create 
some check on the practice of making, what are called, benami trans- 
actions in execution sales for the benefit of judgment-debtors and in no 
way affect the title of persons otherwise beneficially interested in the pur- 
chase, It was further observed that had the decree-holder not even embo- 
died 2 reservation that the execution would be subject to the rights of the 
other decree-holders, the court, executing the decree, would have of its own 
motion, protected the interests of the other decree-holders and accordingly 
the representatives of the other decree-holders were entitled to recover 
front the purchaser their shares of the properties purchased by him in 
execution of the joint mortgage decree. 

. It seems to us that the question whether a purchase is made exclusively 
for the benefit of the certified purchaser or for all the persons interested in 
the joint decree is one of intention to be gathered from all the circumstances 
of the case. If there were anything definite to show that the defendant’s 
co-mortgages did not want to acquire any share in the mortgaged property 
by purchase and did not intend that the purchase should be on their behalf 
as well, their remedy would be confined to a share in the decretal amount. 
But in the absence of anything definite to show the contrary, the purchase 
made by a joint decree-holder, though in his own name, would undoubted- 
ly enure for the benefit of all the persons interested in the joint fund which 
has been utilised in the acquisition of the property. In the words of their 
Lordships the other persons “would be beneficially interested in the pur- 
chase,” and would be “entitled to recover a share of the properties pur- 


, chased at auction.” But as was’ pointed out in Dwarka Prasad’s case the 
, right to recover the share would be conditional on the payment of a pro- 
f portionate share of the costs incurred in the litigation. 


It follows that the ownership in the property does not become vested 


\ automatically in the other beneficiaries from the very outset. ‘They mere- 


J 


ly acquire a right to claim a share in the property on the ground that joint 

fund has been used for its purchase. A beneficial interest no doubt exists 

and a claim can be founded upon it for recovery of a share in the property. 
2I L, R. 37 AlL, 545 
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But the ownership of the property does not become vested in the other 
beneficiaries from the date of the auction’ purchase. Their right is like 
that of a beneficiary who may claim a sharë of the property from’one who 
holds it for taeir benefit. 


In this view it is clear that it was not necessary for the relinquishment 
of the right to recover a share in this property that the transaction should 
be evidenced by a written instrument and that such instrument ‘should be 
registered. Had an instrument been executed it would have been compul- 
sorily registrable under Section 17 of the Indian Registration Act. But 
when the nght of Bhikam was short of ownership taere is no provision in 
the Transfer of Property Act which requires that such a right could not 
be given up without a written instrument. Even assuming that the trans- 
action set up by the defendant was in the nature of an exchange, the con- 
sideration passing from Mst. Chhotey Bibi was a relinquishment of her right 
to claim a share in the property anc not a transfer of ownership in such 
property. Ske could, therefore, have validly relinquished her claim with- 
outa written instrument. 

., The positive case put forward by the defendant was that she had 
relinquished her claim to a share in the decretal amount. No written instru- 
ment is necessary for such relinquishment. The lower appellate court should 
accordingly have allowed the defendant an opportunity to prove hes case. 


The lower appellate court has remanded the case for trial of one issue 
relating to the : expenses of litigation. The trial court should try the further 
question raised in issue No. $ as to whether there had been any arrangement 
between the parties as set up by the defendant. The parties will be at 
liberty to produce evidence. 


i! We accordingly allow this appeal in part and modifying the order of 
remand direct that the trial court should also try the fifth issue. The costs 
of’ this appeal will abide the event. 

Appeal allowed in part 
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VET SUS 
COLLECTOR. OF ETAH* 
imitation Act, Art. 182 (5}—Previous application in execution case—When 
saves limitation—W hether application to be bona fide. 
Where a previous applicaion made in an execution case is relied on to 


„save limitation under Art. 182(%), Limitation Act, all that is necessary. 
to show is that the application was one made in accordance with law to \ 


ie the proper Court for -execution or to take some step in aid of execution. 
It is not necessary to prove that the said application was made bona fide 
a and that the decree-holder had the intention of proceeding to execution 
“Sin pursuance of the said applicction. 
2.42 Kayastha Coy. Ltd. v. Sita Rem Dube, I. L. us 52 All. ME 
vo, A. L. J. 983 approved. 
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. APPEAL from a decision of the High Court of Judicature at Allahabad, Cre 


reported in [1930] A. L. J. 1594. 1933 
Sr: Dawson Miller, K. C. and M. A. Jinnah for the appellant. Sone 
L. DeGruyther, K. C. and W. Wallach for the respondent. RARMAN 


The following judgment was delivered by A 


SR LANCELOT SANDERSON.—This is an appeal from an order and Cottector 
judgment of the High Court of Judicature at Allahabad, dated June 24, ° ET 
1930, confirming the order of the Subordinate Judge of Etah, dated Sir Lancelot 
April 22, 1929, in the matter of the execution of a final decree for sale Sanderson 
dated July 29, 1922, in a mortgage suit: 

The appellant is the successor of Abdul Jalil Khan, a Zemindar of 
Aligarh, who died on October 4, 1923. 

The material facts are as follows:—Abdul Jalil Khan in 1909 or 1910 
borrowed money from various people, and several decrees were made against 


The decrees were simple money decrees, and the property, which was 
attached in execution of the decrees, being ancestral property, the execu- 
tion proceedings were transferred to the Collector in accordance with the 
provisions of Section 68 of the Code’ of Civil Procedure. 

On August 29, 1911; the Collector, as he was entitled to do, granted 
a lease to Habib-ur Rahman Khan of the property belonging to the judgment 
debtor, Abdul Jalil Khan, for a term of seventeen years. 

During the pendency of the said lease, which expired on July 1, 1928, 
Abdul Jalil Khan on September 25, 1914, executed a mortgage of the said 
property for Rs. 15,000 in favour of Rao Maharaj Singh. 

In this appeal Rao Maharaj Singh is represented by the respondent, the 
Collector of Etah, who is in charge of his estate. 


On October 25, 1920, the Collector of Etah filed a suit, based on the 
above-mentioned mortgage, against Abdul Jalil Khan, and obtained a 
preliminary decree on March 9, 1921, which was made final on July 29, 
1922. 
` ' Both the decrees were made ex parte after due notice had been served 


upon Abdul Jalil Khan. 


Jn the Courts in India it was argued on behalf of the appellant that 
the mortgage was illegal, that the decree obtained on the basis thereof was 
not enforceable at law, that the decree was obtained in contravention of 
the provisions of Paragraph 11 (1) of the Third Schedule of the Code of 
Civil Procedure, and that it was incapable of execution. 


Though these points were taken in the appellant’s case, they were not 

relied on before the Board by the learned Counsel for the appellant, and the 

/ only arguments presented to the Board were in relation to the other point, 
' which was based upon the Limitation Act.. i 


; o7 The appellant alleged that the application for execution, in respect of 

hich the above-mentioned order of the Subordinate Judge, dated April 22, 
1929, was made, was barred by the law of limitation inasmuch as certain 
previous applications dated June 2, 1925, and July 8, 1926, were not steps 
in aid of execution so as to saye limitation. 
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applications were not bona fide and were not taken with the intention of 

executing the said decree, but were merely for the purpose of gaining time, 

PRS and that consequently the application in question was barred by the law of 
Kuan limitation. i 


Cvt It was further argued on behalf of the appellant that the said previous 
1933 


v. The material facts in relation to this point are as follows:— 
ee On June 2, 1925, the Collector of Etah applied for execution of the 


decree and prayed for sale of the property. The Court ordered necessary 
Sir Lancelot copies to be filed. Then the vakil for the decree-holder, as the order-sheet 
Sanderson hows, stated on July 14, 1925, that he simply wanted the legal represent- 
atives of the deceased judgment-debtor to be brought on the record. 
Accordingly notices were issued to the proposed representatives, one of 
whom was Mohammad Khalil-ur Rahman Khan. On August 14, 1925, 
it was found that the notices were unserved and as no further step was 
taken by the decree-holder, the execution suit was struck off on that date. 
Then another application was made on the July 8, 1926, for sale of the 
property. The execution was sought against the representatives of the 
deceased judg-ment-debtor. ‘This time again there was a report that neces- 
sary copies were not filed and it was ordered that notices of the legal repre- 
sentatives being brought on the reco-d be issued and that copies be filed on 
the next date. On the next date, i. e., August 4, 1926, the notice to Mgham- 
mad Khalil-ur Rahman Khan was returned unserved. The decree-holder 
took further time and again notice was issued. On September 10, 1926, 
the notices being served, legal representatives were brought on the record. 
As the decree-holder took no further steps in the prosecution of the execu- 
tion suit, the application was struck off on September 16, 1926. i 

On August 30, 1928, the Collector of Etah made a third application 
for execution in the Court of the Subordinate Judge; and the appellant, 
Khalil-ur Rahman Khan, filed objections under Section 47 of the Code of 
Civil Procedure. 

The learned Judge dismissed the objections by the above-mentioned 
order of April 22, 1929. 

The learned Judge in the course of his judgment said that he found 
no reason to question the bona fides of the decree-holder in the said appli- 
cations for execution and held that the object of the decree-holder in this 
case was not simply to save limitaticn, but that it was to take steps in aid 
of execution. He decided that the previous applications were steps in aid 
of execution and therefore that they saved limitation. 

The High Court affirmed this decision, holding that the finding of the 
learned Subordinate Judge was correct. The learned Judges however fur- 
ther held that in view of the ruling of the full Bench of that Court in the 
case of Kayastha Coy., Ltd., v. Sita Fam Dube’, the objections raised by the, 
judgment debtor could not now be maintained. à 

In the case cited the question, stated briefly, was whether under Article 
182 (5) of the Limitation Act (N>. IX of 1908) it is sufficient to show 
that an application was made in accordance with Jaw to the proper “ue 





for execution or to take some steps in aid of execution or whether it is fur 
ther necessary to show that such application had been made with a bona fide 
1L L. R. 52 All., 11= (1929) A. L. J. 983 
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intention to execute the decree or to take such steps and not merely to keep Cwn 
the decree alive. 
The actual question submitted ta the full Bench was as follows:— 


If a decree-holder makes any application or takes any step mentioned Kuatm-ur 
in the third column of Article 182 of the Limitation Act, will such RAN 
step be ineffectual to keep his decree alive and to save limitation, unless ie 
he,can satisfy the Court that he took such step or instituted such pro- Corrector 
ceedings with a genuine intention of obtaining execution of the decree, if oF Eran 
reasonably possible, and that’ he did not abandon such proceedings except Se tee 
upon a genuine belief that it would not be reasonably possible to obtain ` csnderson 
execution? 

The full Bench decided that the answer to the question referred was 
in the negative. 

It is not clear, therefore, whether the High Court in this case intended 
to confirm the Subordinate Judge’s finding of fact that the decree-holder, 
in making the previous applications, was acting with bona fides, and was 
intending to take steps in aid of execution. 

It is therefore necessary to consider the point raised by the learned 
Counsel for the appellant, viz., that it is material to consider whether the 
first two applications were in accordance with law on the assumption that 
they were not bona fide applications for the purpose of obtaining execution 
of the decree, but were merely for the purpose of gaining time. 

Article 182 (5) prescribes the time for the execution of a decree or 
order of any Civil Court not provided for by Article 183 or by Section 48 
of the Code of Civil Procedure, 1908, viz., three years (where the appli- 
cation next hereinafter mentioned has been made) from the date of apply- 
ing in accordance with law to the proper Court for execution or to take 
some step in aid of execution of the decree or order. 

. This is the article which was applicable to the first and second appli- 
cations for execution made on June 2, 1925, and July 8, 1926, respectively. 

It should be noted that the terms of this article have been amended by 
Act IX of 1927, by the provision that in Clause 5 of the entry in the third 
column, for the word “applying” the words “the final order passed on an 
application made” shall be substitued. But the Act did not come into force 
until the January 1, 1928, and therefore the unamended form of Article 
182 (5) is applicable, as already stated, to the first two applications. 

In the case of Sheo Prasad v. Naraini Bai, Boys and Banerji, JJ. held 
that in considering whether an earlier application is effective to save limi- 
tation the Court may and should take into consideration whether the whole 
circumstances show that the application was made in good faith to secure 
execution or to take a step in aid of execution and was not merely colour- 

_ able with a view to give a fresh starting point for the period of limitation. 
/ It was the decision in that case which gave rise to the reference to the 
| full Bench in Kayastha Coy., Ltd., v. Sita Ram Dube (supra), and it was 
stated in the judgment of the full Bench that the decision in Sheo Prasad 
v. Narain Bai might be supported on the special facts of that case, but that 


1933 








some of the general observations, which were not necessary for the decision 
could not be supported. It may be noted that Banerji J. was a party to 
the full Bench decision. 


348 All. 468=24 A. L. J. 137 
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The point raised on this appeal is clearly covered by the above-men- 
tioned full Bench decision in“the Allahabad High Court, and the question 
is whether any ground has been shown for*disagreeing with that decision. 

In their Lordships’ opinion no such ground has been shown, and they 
agree with the decision arrived at by the full Bench. In this case all that 
was necessary for the respondent to show was that the applications of 
June 2, 1925, and July 8, 1926, were made in accordance with law to the 
proper ‘Court for execution, or to take some step in aid of execution of the 
decree. _ 

The applications were made in accordance with the provisions of the 
Code of Civil Procedure, and therefore in accordance with the law appli- 
cable thereto, they were made to the proper Court, they were obviously 
steps in aid of execution, and they were made within time. 

To hold that it was necessary for the Court to be satisfied that the said 
applications were made bona fide and that the decree-holder had the inten- 
tion of proceeding to execution in pursuance of each of the said applications 
would be to import words into the terms of the article which are not to be 
found therein and would necessitate the Court embarking upon the difficult 
and in some cases impossible task of finding the motive of the decree-holder 
in making the applications. 

It is to be noted that by the said article, before amendment, the date 
of the application for execution was -he time from which the period of 
limitation was to run, and it was not until the amending Act of 1927 was 
passed that the result of the application, viz., the final order passed on the 
application, became the material time. 

It was, therefore, the application and not the result of the application 
which was contemplated as being sufficient to save limitation. . 

For these reasons their Lordships are of opinion that the decision of 
the High Court was correct. 

In view of the above opinion it is not really necessary for their Lord- 
ships to embark upon the enquiry as to whether the finding of the Subordi- 
nate Judge, that in fact the aforesaid applications were made bona fide by 
the decree-holder, was correct. 

As, bowever, certain arguments were presented to their Lordships in 
respect of this point, it is sufficient to say that their Lordships are not satis- 
fied that the decision of the Subordinzte Judge in this respect was wrong. 

For these reasons their Lordships are of opinion that the appeal should 
be dismissed with costs, and they will humbly advise His Majesty accord- 
ingly. 

Appeal dismissed N 

Hy. S. L. Polak and Co.—Solicitors for the appellant. 

Solicitor, India Office—Solicitor for the respondent. 
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KASHI anv, orHERs (Defendants) Crm 
versus pi FR 
JAGGO BAI (Plaintif) * 
Provincial Small Causes Courts Act (IX of 1887), Sec. 23—Applicability of— Nov. 10 
Suit for damages—Relief depends on question of title to immovable property. 
Stc. 23, Provincial Small Causes Courts Act, is applicable to a suit for 
damages instituted in the Small Cause Court when the relief of damages 
depends on a question of title to immovable property. Sec. 23 does not 
require that the relief should be itself a relief in regard to title to immov- 
able property. 
Puttangowda Bin Mallangowda Patel v. Nilkanth Kalo Deshpande, I. L. 
R. 37 Bom. 657 (F.B.) dissented from. 
SECOND APPEAL trom a decree of J. N. Musuran Eso., Subordinate 
Judge of Banda, dated August 23, 1930, confirming a decree of BABU SHRI 
NaTH, munsif. 


Shiva Prasad Sinha for the appellants. 
Mushtaq Ahmad for the respondents. 


The following judgment was delivered by 


BENNET, J.—This is a second appeal by defendants against a decree of Bennet, J. 
the loyer appellate court upholding the decree of the court of first instance 
for Rs. 22-8-0 damages on account of one shisham tree and one mabua 
tree appropriated by the defendants. The plaintiff sued on the ground 
that he was the owner of the entire village and that the shisham tree had 
dried up and the defendants cut the timber down and took it away and 
that they had also cut the mahua tree. The defence was that these two 
trees stood on the land of which the defendants were tenants, and that 
their ancestors had planted these two trees; that according to law and cus- 
“tom of the village the defendants were owners of the trees. The suit was 
filed in the court of the small cause court Judge, and the small cause court 
Judge passed an order to the effect that the plaint should be returned for 
presentation to the proper court as the suit was not cognizable by the 
court of small causes in view of Section 23 of the Provincial Small Causes 
Courts Act as a question of title was involved which could not be finally 
decided in the court of small causes. The first point which has been raised 
in second appeal is that the order was incorrect and that the case should 
` have been heard by the court of small causes, and that the Munsif had no 
jurisdiction to try the case. Section 23 (1) of the Small Causes Courts 
Act states as follows:— 

Notwithstanding anything in the foregoing portion of this Act, when the 
i right of a plaintiff and the relief claimed by him in a Court of Small Causes 
\ depend upon the proof or disproof of a title to immovable property or 
f other title which such a court cannot finally determine, the court may, 
at any stage of the proceedings, return the plaint to be presented to a 
court having jurisdiction to determine the title. 
} Learned counsel for the appellants refers- to a ruling reported in Put- 


tangowda Bin Mallangowda Patel v. Nilkanth Kalo Deshpande’, where it 
fras held: 
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We are of opinion that the authorities rightly decide that a court of 
small causes can entertain a suit, the principal purpose of which is to 
determine a right to immovable property, provided the suit in form does not 
ask for this relef but for payment of a sum of money. 

The particular case in which the question had arisen was a suit to re- 
cover from the defendant Rs. 12 the value of certain trees felled by the 
defendant which stood on the plaintiff’s yard, and the defendant denied 
that the yard and the trees belonged to the plaintiff. In the referring 
order there was a reference made to Section 23 on page 677, but there is 
no reference made to Section 23 in the judgment of the Full Bench on pages 
680 and 681, and the reference made is to Section 15 and to Section 33, 
and these two sections are mentioned in the head-note to the case as the 
sections in regard to which the decision is given. In this High Court 
there is no decision in favour of the view advanced by the appellant. In 
the General Clauses Act, Section 3 (25) it is stated: 

‘Immovable property’ shall include land, benefits to arise out of land, 
and things attached to the earth, or permanently fastened to anything 
attached to the earth. ; 

Under this definition it is clear that the trees when they were grow- 
ing were immovable property. In Umed Ram v. Daulat Ram? it was held 
for the purpose of the Muffassil Small Cause Courts Act, Act XI of 1865, 
that standing timber was not movable property. Reference was alse made 
by learned counsel to Cheda Lal v. Mulchand® in which it was held that 
standing crops were immovable property in the sense of the General Clauses 
Act, and of Clause (6) of the Second Schedule of the Small Cause Courts 
Act, Act IX of 1887. That however was a case for the enforcement of a 
lien on the hypothecated sugar-cane crops which were still standing in the 
field, and it was held that these crops were immovable property, and that 
a Court of Small Causes was not competent to try a suit which was barred 
by Clause (6) of the Second Schedule. It appears to me that Section 23 
lays down that a suit is barred from the jurisdiction of the small cause 
court when the right of the plaintiff and the relief claimed by him depend 
upon the proof or disproof of a title mentioned in that section. I do not 
consider that I should follow the ruling of the Bombay High Court which 
appears to lay down that if the relief is merely a money relief, the fact that 
it depends on a question of title of the nature indicated by the section does 
not matter. ‘The word used in the section is the word “depend” and the 
section does not require that the relief should be itself a relief in regard to 
title but that the relief should depend upon the proof or disproof of title. 
In the present case there is no doubt that the relief of damages for which 
the plaintiff asks does depend upon the proof or disproof of the title of the 
plaintiff to the trees in question, and that those trees constituted, when they 
were standing, immovable property. For these reasons I consider that. 
the lower courts were correct in entertaining this suit. \ 

The second point that was urged was that the custom was unreason- 
able and harsh and one which should not have been enforced by a cou 
of law. The custom in question is embodied in the wajib-ul-arz of 128 
F. and is translated as follows:— 


All groves belonging to the tenants are recorded in the supplementary 
2I, L. R. 5 All. 564 (r.B.) `I LR. 14 All. 30 
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~ jamabandi. Tenants who hdve planted or are in possession of the trees 
DDS” ve no right of selling or mortgaging the trees, but they can appropriate 
-N wood with the permission of the zamindar. 

This wsjib-ul-arz dates from the*year 1879-80, and therefore is prior 
to the time when these trees were planted. The trees therefore must be 
presumed to have been planted with the knowledge of this custom recorded 
in the wajib-ul-arz. I do not consider that the custom is unnecessarily 
harsh, and it is not an uncommon custom specially when applied to isolated 
trees planted in the holding of tenants, as is found in the present case. No 
doubt if tenants desire to plant a grove they may take the special permis- 
sion of the zamindar. But even if the expression “grove-holder” were 
correct in the present case as used by the lower appellate court, Section 197 
of the Agra Tenancy Act, Act III of 1926, provides that Clause (b) does 
not apply if there is any custom or contract to the contrary. I do not 
think however that the isolated trees in question can be considered to form 
a grove or that the defendants can be considered to be grove-holders. For 
these reasons I dismiss this second appeal with cests. 

Appeal dismissed 
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GOVIND PRASAD anD orHers (Defendants) 
VeTSUS 
BALA KUNWAR AnD orHers (Plaintiffs) * 
Practice—T rial Court rejects evidence without comment on demeanour of witnesses 
—When appellate court should interfere—Practice—Case of perjury and 
conspiracy not put to plaintiff's witnesses—When conspiracy and perjury can 
. ve attributed to them. 

Where the Subordinate Judge in rejecting the evidence adduced by a 
party makes no comment on the demeanour of his witnesses or on their 
truthfulness apart from comments on the probabilities of the truth of the 
story actually told by them viewed in the light of surrounding circum- 
stances, an appellate court is in as gcod a position to judge of the matter 
as the trial court, and can form its own estimate of the evidence. 

Where none of the witnesses, who were produced to prove a will, was 
asked any question as to any discreditable action on his part at any time 
of his life, nor was any suggestion made to any one of them that he was 
engaged in-a conspiracy, nor was the initiator or the active mover of the 
conspiracy indicated, and the Subordinate Judge’s criticisms of the evidence, 
when pushed to their logical conclusion, amounted to the allegation of a 
widespread conspiracy on the part of the plaintiff and her witnesses, held, 
that’ in these circumstances the Subordinate Judge, was not entitled to 

á attribute to the plaintiff and her witnesses conspiracy and perjury, unless 

j the story told by them, coupled with the surrounding circumstances, was 
‘itself so unnatural and improbable that only one conclusion—viz., con- 
spiracy and perjury—was reasonably possible. 


APPEAL from a decision of the High Court of Judicature at Allahabad. 
W. Wallach for the appellants. 
J. Chinna Durai for the respondents. 
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The following judgment was delivered by 

Lorp THANKERTON—This appeal rélates to the estate of Dushashan 
Singh, who died childless on March, 21, 1912, leaving a widow, Lachmi 
Kuer, who died on January 7, 1921. The suit was brought on November 
21, 1923 by Kunwarani Bala Kunwar, the niece of Lachmi Kuer, who 
claimed the estate by virtue of a written will, alleged to have been exe-. 
cuted by Dushashan Singh in or about December 1911, some three months 
before his death, but which had been lost or destroyed and could not be 
produced. The defendants claim right to the estate as being entitled to 
the reversionary right on the death of the widow. 

The only issue in the suit was 

Did Dushashan Singh make a will in favour of the plaintiff and is she 
owner of the property in suit by virtue of the will? 
The Additional Subordinate Judge of Mainpuri, before whom the suit was 
tried, held that the plaintiff had failed to prove the alleged will and on 
April 12, 1924 he dismissed the suit. On an appeal by the plaintiff, the 
High Court of Judicature at Allahabad, by decree dated November 14, 
1927, set aside the decree of the Subordinate Judge and decreed the suit 
of the plaintiff for declaration that she was the owner of the property in 
suit on the basis of the will of Dushashan Singh. The defendants have 
brought the present appeal against the decision of the High Court. The 
respondents, (other than the pro-forma defendants), are the repréSenta- 
tives of the plaintiff, who has died since that decision. 

The main question in the appeal is whether the respondents have 
proved the alleged will and its contents. The appellants maintain that 
the will has not been proved, but their counsel admitted at the outset 
that the appeal could not succeed unless the credibility of the plaintiff’s 
witnesses was successfully impugned, because the evidence, if believed, 
was sufficient to establish the plaintiff’s case. The question therefore turn’ 
wholly on the credibility of the plaintiff’s witnesses. 


In the first place, it is to be noted that the learned Subordinate Judge’s 
rejection of the plaintiff’s evidence is solely based on the evidence, oral 
and documentary, placed before him; he makes no comment on the de- 
meanour of the witnesses or on their truthfulness apart from comments 
on the probabilities of the truth of the story actually told by them viewed 
in the light of the surrounding circumstances. It follows that an appel- 
late court is in as good a position to judge of the matter as the trial 
court. 

In the second place, their Lordships agree with the High Court that 
the criticisms of the Subordinate Judge, when pushed to their logical 
conclusion, amount to the allegation of a wide-spread conspiracy on the 


part of the original plaintiff, Bala Kunwar, and her witnesses, and this was; 


admitted by counsel for the present appellants. It is further to be ob- 
served, as also noted by the High Court, that none of the witnesses was 
asked any question as to any discreditable action on his part at any time 
of his life, nor was any suggestion made to any one of them that he wa 
engaged in a conspiracy, nor was the initiator or the active mover of the 
copay indicated, except in so far as the Judge himself points to the 
ady. 
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In these circumstances their*Lordships are of opinion that the learned Civa 
Subordinate Judge was not entitled to attribute to the original plaintif Izy 
and her witnesses conspiracy amd perjury, unless the story told by them, — 
coupled with the surrounding circumstances, was of itself so unnatural Govino 
and improbable that only one conclusion—viz., conspiracy and perjury—  *™*S*? 
was reasonably possible. i Bara KUNWAR 








In his judgment the Subordinate Judge has conveniently grouped jpg 
the evidence in stages, and the High Court has dealt with the learned Thankerton 
Judge’s criticisms in each stage seriatim. The first stage related to the 
existence of any occasion for the making of the will, and the second 
stage dealt with the alleged object in view in making the will. The 
Subordinate Judge gave his reasons for thinking that there could be no 
genuine occasion for making the will or for the selection of Bala Kunwar 
as the object.of the testator’s bounty. ‘Their Lordships are content with 
the criticisms of the High Court on these reasons and their disagreement 
with the Subordinate Judge when he stated, at the close of his criticisms 
on the second stage, “All this leads me to look at the whole story with a 
suspicious eye.” . 

_ The third stage of the evidence dealt with by the Subordinate Judge 
related to the execution of the will, and his comment on this stage was 
“Equglly suspicious are the circumstances attending the alleged execution 
of this will.” Again their Lordships agree with the criticisms by the 
High Court of the learned Judge’s reasons for his conclusion, and it is 
unnecessary to repeat them. f 

The fourth stage related to the conduct of Lachmi Kuer and Bala 
Kunwar after the death of Dushashan, and their Lordships are of opinion 
that there are some points in their conduct that are open to legitimate 
tomment, viz., the failure of Lachmi Kuer and Bala Kunwar to rely on 
the will in their respective applications for mutation in 1912 and 1921 

- respectively, and the dilatoriness of Bala Kuer in invoking the aid of the 
Court for recovery of the will in 1921. But, in their Lordships’ opinion, 
any unfavourable comments which can arise in these respects are far from 

„being sufficient to justify the discrediting of the plaintiff's witnesses. It 
does not appear to have been a matter of much moment to Lachmi Kuer 
whether she got the estate by inheritance or under the will, and it is not 
certain that Bala Kunwar was personally aware of the terms of the appli- 
cation for mutation which was signed on her behalf by Rup Ram. As 
regards the,third ground of comment, it should be remembered that both 
Courts accepted it as proved. that Bala Kunwar had disclosed the fact of 
the will in her favour to the police on January 9, 1921. 

The last matter on which the Subordinate Judge laid stress was the 
' faot that the will was neither publicly registered nor privately deposited 
ere the Registrar for safe custody. Their Lordships agree, as also did 
the High Court, that this affords ground for serious comment, especially 
‘in view of the evidence, on behalf of the plaintiffs, of Dushashan’s anxiety 
lee its safe-keeping, ‘but their Lordships agree with the High Court that 
{such comment is insufficient to justify disbelief of the strong and subs- 

f tantial body of evidence on the plaintiff’s behalf. 
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Their Lordships are accordingly of opinion that the appellants have 
failed to produce sufficient grounds for ‘discrediting the plaintiff’s wit- 
nesses, and the appeal must thereforg fail.e But two further points were 
raised during the debate before this Board, both of which arose out of 
the death of Bala Kunwar since the date of the decision of the High 
Court, which has brought into prominence the question of the succession 
to the estate of Dushashan on her death. ‘The appellants claimed that 
Bala Kunwar had only a life estate and that on her death the reversioners 
would be entitled to the property on their suing for possession. ‘The 
appellants desired to have it made clear that the present suit in no way 
determines who are entitled to the reversionary interest, and the respond- 
ents desired to have the question of the nature and extent of Bala Kunwar’s 
interest under the will, which they maintained to be as yet undetermined, 
remitted for further enquiry and decision. 

In their Lordships’ opinion it is clear that the present suit does not 
determine who are entitled to the reversionary rights in the estate of 
Dushashan; this is made clear by the fact that the second issue, under 
which the question was raised, was struck out by the Subordinate Judge 
as being unnecessary for the purposes of the suit. As regards the nature 
and extent of Bala Kunwar’s interest under the will, this matter is detet- 
mined by the judgment and decree ofthe High Court to have been a 
provision for Bala Kunwar during her life, and no cross-appeal haf been 
taken by the respondents. But, apart from that, it may be noted that the 
second part of the issue which was tried raises the question of the plaintiff’s 
interest under the will, and their Lordships are entitled to assume that 
every witness who could speak to the terms of the will, and was available, 
was called by the plaintiff. 

Their Lordships therefore see no ground for remitting the case for 
a further enquiry into the extent of the interest of Bala Kunwar, which 
must be taken as decided by the judgment of the High Court. 

Their Lordships will therefore humbly advise His Majesty that the 
appeal should be dismissed and that the decree of the High Court dated 
November 14, 1927 should be affirmed. The appellants will pay the 
costs of Man Singh who alone appeared as a respondent in this appeal. + 


Appeal dismissed 
Hy. S. L. Polak ¢ Co.—Solicitors for the appellants. 
Douglas, Grant ¢ Dold—Solicitors for the respondents. 
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The following judgments were delivered ae KOMAR 


RACHHPAL SINGH, J.—This is a defendant’s appeal arising out of a v. 
suit for recovery of maintenance allowance. aki 

The plaintiff Mst. Bhagwanta is the widow of one Hazari Lal, who Rachbpal 
died as a member of a joint family consisting of himself and the defendants. $78% 7- 
In 1906 Mst. Bhagwanta instituted a suit against the defendants for her 
maintenance, but it was dismissed because the court found that she had 
been leading an unchaste life. The plaintiff again filed a fresh suit for 
the recovery of maintenance allowance in 1929 which has given rise to 
the appeal. She alleged that since the decision of the former suit by the. 
appellate court she had been leading a chaste and pure life and was there- 
fore entitled to get maintenance from the defendants. She claimed the 
same at the rate of Rs. 60 per mensem. The defendants resisted the claim 
on the ground that the plaintiff had all along been leading an immoral 
life and was not therefore entitled to any maintenance, that the suit was 
barred by the rule of res judicata, and that it was also not within limita- 
tion. The learned Subordinate Judge held that the plaintiff had been 
leadifg a chaste life and was therefore entitled to a bare maintenance 
from the defendants, which he awarded at the rate of Rs. 15 monthly. 
The defendants have preferred this appeal against the decree of the court 
below. The plaintiff has also filed cross-objections, contending that the 
rate at which maintenance has been awarded to her is very low. 

The plaintiff is now about 60 years of age. The learned Subordinate 
Judge has found that at least for the last 22 or 23 years the plaintiff has 
‘been leading a chaste life and has been living in the house of her brother 
and nephew. This finding of the court below was not challenged before 
us by the learned counsel for the defendant-appellants. 

The only question which has been argued before us by the learned 
counsel for the appellants was that under the Hindu law a widow who 
had become unchaste once could not get maintenance allowance from 
the other members of the joint family, even if she reformed. I proceed 
to consider this question. 

The learned counsel for the appellants had to admit at the very outset 
that some of the recent decisions of Bombay and Madras High Courts 
were against the contention raised by him. There is, however, no decision 
of this Court bearing on the point. He has contended before us that the 

_ Bombay and Madras decisions are not in consonance with the texts of 
, Hindu law and has asked us to hold that on a true interpretation of the 
’ texts a Hindu widow who once becomes unchaste loses her right of main- 

/ tenance even after her reformation. He relies on the following text of 
Narada which is referred to in Chapter II, Section 2, placitum 7 of the 
Mitakshara: 

Among brothers, if any one die without issué, or enter a religious order, 
let the rest of the brothers divide his property, excepting the stridhan (of 
the widow). They should make provision for the maintenance of his 
wives till their death, provided they preserve unsullied the bed of their 
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Lord. They may, however, cut it off, in case of those who behave other- 
wise. 

This text is an authority for the proposition that the right of a widow 
to get maintenance is dependant upon her leading a chaste life. It is 
now a fairly well settled proposition that a widow loses her right to the 
ordinary rate of maintenance if she is leading an impure life; but it is still 
a debateable question whether such a widow is not entitled even*to a bare 
or, what is called, “starving maintenance allowance”. But the question 
which we are asked to decide in this case is somewhat different. It is 
whether a widow who has gone astray once can claim starving allowance 
after she has given up leading an immoral life. It appears to me that the 
old texts of Hindu law are silent on this point. The learned counsel for 
the appellant was unable to cite any text having a direct bearing on the 
point in issue before us. 

It, however, appears that according to some of the texts an unchaste 
woman would be entitled to a starving maintenance allowance. Verse 
70 in the Achara Adhyaya in the chapter relating to “Marriage”, with 
Vijnanesvara’s commentary thereon, is translated as follows by Srisa 
Chandra Vidyarnava in his translation of the Achara Adhyaya at page 136: 

The author now describes how unchaste women are to be treated. ` 

YAJNAVALKYA ‘ 

LXX.—The unchaste wife should be deprived of authority, should he 
unadorned, allowed food barely sufficient to sustain her body, rebuked, and 
let sleep on low bed, and thus allowed to dwell—70. 

MITAKSELARA : 

She who commits adultery, ‘should be deprived of authority’, ie. the 
control over servants and the management of the house-hold, etc., should 
be taken away. She should be kept ‘unadorned’, i.e., without collyriumy 
ointments, white cloth or ornaments; ‘with food enough to maintain her 
body’ and sustain her life merely, and ‘rebuked’ with censure, etc., and 
‘sleeping on low bed’, on the ground, and ‘allowed to dwell’, only in his 
own house. This should be done to produce repentance and not purifica- 
tion. 

The learned counsel for the appellant has, however, argued before us 
that the Hindu law texts relating to starving maintenance allowance re- 
ferred only to a degraded wife and not a widow who has been leading 
an unchaste life. About this argument it may be said that it was not 
accepted by the Bombay High Court. In Bhikubai v. Hariba* the learned 
Judges deciding that case expressed an opinion that passages about starving 
allowance referred generally to women and were not confined to wives. 
The same view has been expressed by Sarvadhikari in his “Principles of the | 
Hindu Law of Inheritance”, 2nd edition, page 789, where on the authority, 
of Raghunandana he says that - È 

in the text of Katyayana ‘let the childless widow preserve unsullied etc.’ 
and in the first half of the next text of the same sage, viz., ‘the wife who 
is chaste takes the wealth of her husband’, the word wife is illustrative. 

In Parami v. Mahadev? Chandavakar, J., an eminent authority on 
Hindu law, expressed the view that according to the Hindu law texts an: 
unchaste wife was entitled to a starving maintenance. j 

15 L. R. 49 Bom. 459 °IL L. R. 34 Bom. 278 
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It is not necessary, in my opinion, to consider various texts bearing 
on the subject as they are not pertinent to the point in issue before us, 
which is whether an unchaste widow who has reformed is entitled to claim 
starving maintenance or not. ? 

Let us consider the case law on the subject. The first ruling on 
which reliance has been placed by the learned counsel for the appellants is 
Valu v. Ganga®. It was held that an unchaste widow was entitled not 
even to a bare maintenance except, perhaps, from her son. The second 
ruling cited by the learned counsel for the appellants is Vishni Shambhog 
v. Manjamma*. A similar view was expressed in this ruling and it was 
said that 

a decree obtained by a Hindu widow declaring her right to maintenance is 

liable to be set aside or suspended in its operation on proof of subsequent 

unchastity given by her husband’s relatives. ' 
In regard to these two cases, I am of opinion that they do not help us in 
determining the point in issue. Both of them deal with the case of a 
widow who is unchaste and do not refer to the case of a widow who has 
reformed. The learned counsel for the appellants next relied on some 
observations made by Mitter, J. in the well known ruling of Kery Kolitany 
v: Moneeram Kolita. The observations on which the learned counsel 
relied are to be found on pages 21 and 22. At one place Mitter, J. ob- 
served as follows: 

It is the chaste widow, and the chaste widow alone, who is allowed to 
inherit the estate of her deccased husband, and she is expressly told to use 
that estate solely and exclusively for his spiritual welfare, subject to the 
condition of ‘preserving his bed unsullied’: once unchaste, she must re- 

* main unchaste for ever, and, therefore, for ever incompetent to satisfy the 

condition upon which her title depends. Indeed, if expiation can bar the 
forfeiture, it can bar the disinherison also; but there is no authority what- 
ever to support either of these propositions. 

At another place at page 22 the learned Judge remarked: 

The widow having, by reason of her unchastity, once become incom- 
petent to use the estate of her deceased husband, her right to use that 
estate ceases; and as, according to a well known principle of Hindu law, 
property can never remain in abeyance, the estate must immediately vest 
in the nearest heir of her husband, and having once gone there, no subse- 
quent expiation on her part can bring it back to her. It has been said 
that, according to the Hindu law, an estate once vested cannot afterwards 
be divested. But not only is this rule not without exceptions, but its appli- 
cation must necessarily depend upon the nature of the estate in question. 
But the case of the widow stands upon quite a different footing. Her 
estate is one, as we have already shown, essentially in the nature of a 

> trust estate, for she can use it only for particular purpose, and for no 
other; and if she has, by her own conduct, rendered herself totally 
incapable of using it for that purpose the divesting must follow as a 
necessary consequence. 

It may be stated that the view expressed by the learned Judge was not 

accepted by a Full Bench of the Calcutta High Court as will be seen by a 
rusal of the case. The question before the Full Bench consisting of ten 

learned Judges was whether under the Hindu law a widow who had once 
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inherited the estate of her husband was liable to forfeit the estate by reason 
of her subsequent unchastity.". The view taken by the majority of the 
Bench was that subsequent unchastity did*not divest the estate which had 
already vested in the widow, and the contrary view expressed by Mitter, J. 
was not accepted. ‘The view expressed by the learned Judge that a widow 
once unchaste must remain unchaste for ever, even if there be expiation, 
does not, I may say with great respect, appeal to me. It appears to be 
opposed to some of the texts of the Hindu law. Yajnavalkya says: 
a woman guilty of unchastity shall be deprived of her position and posses- 
sions, sball wear dirty clothes, shall live upon starving maintenance, shall 
be humiliated and made to sleep on bare ground. 
(See Golapchandra Sarkar Sastri’s Hindu Law, 1933 edition, page 664). 
Apararka, Anandashrama Series, Volume I, page 98, puts the law as fol- 
lows: 
She who has performed expiatory rites becomes fit for conjugal and 
social associations. 
Manu (verse No. 72 Mitakshara—Moghe’s edition, page 18) says:—‘‘a 
wife who has become purified after degradation shall not be censured.” 
It is therefore clear to me that the rulings cited by the learned counsel for 
the appellants do not support his contention. As pointed out by me the 
rulings reported in Valu v. Ganga? and Vishni Shambhog v. Manjamma’, 
related to the case of a widow who did not reform. ° 
Coming to the cases which are opposed to the contention raised by 
the learned counsel for the appellants we find that the first is Honamma 
v. Timannabhat?. In that case it was held that 
' a Hindu widow was entitled to bare or starving maintenance and was not 
to be deprived of it by the fact that she had since become unchaste. 
The view expressed in this case that an unchaste widow in spite of her 
unchastity was entitled to a bare allowance was dissented from by the twô 
rulings reported in Valu v. Ganga and Vishni Shambhog v. Manjamma to 
which reference has been made above. Now for the purposes of the case 
before us it is unnecessary to enter into this controversy. We are not 
considering the case of a Hindu widow claiming a bare maintenance though 
she is unchaste, but what we have to decide is whether a reformed widow. 
who has given up leading an immoral life is entitled to a bare maintenance. 
This question was considered by Chandavarkar, J. in Parami v. Mahadevi®, 
and he expressed the view that a Hindu wife could not be absolutely 
abandoned by her husband if she was leading an unchaste life. He was 
to provide her with food and raiments just sufficient to support life; she 
was entitled to no other right; but if she ever repented, returned to purity 
and performed expiatory rites she would become entitled to all conjugal 
and social rights. The question which we have to decide came up for 
decision before the Madras High Court in Sathyabhama v. Kesavacharya”. 
A Bench of two learned Judges of that court held that in a suit by a 
Hindu widow, who had been leading an unchaste life, but had reformed 
her ways at the time of the suit for maintenance was entitled to starving 
allowance. Seshagire Aiyar, J. who delivered the judgment considered: 
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the various texts of Hindu law on the “Subject ‘and came to the conclusion 
that there was no direct authority upon-the question. In his opinion the 
text of Manu in Chapter 11, Settion 189 applied to all women entitled to 
maintenance. He held that under that text if a woman became unchaste 
she was entitled to a starving allowance. It was argued in that case that 
the above verses only apply to the case of a woman who had committed 
sins other than immorality. In repelling this argument the learned Judge 
made the following observations:— 


but the concluding portion of the commentary of Vijnaneswara on 
the Smrithi makes it clear that the two verses are intended to cover cases 
of unchaste women. The commentary is this: ‘To those women, who 
have suffered degradation (from caste) and for whom the rite of pre- 
senting (disconnecting) water libations etc., have been performed, accom- 
modation, (that is), a small cottage built of straws and leaves should be 
given in the proximity of the main (building of the) house. Similarly 
food that is just sufficient for the maintenance of life and also raiment of 
a low description slong with the (protection) of preventing her from 
being enjoyed again by another man should be given? This last sentence 
makes it clear beyond doubt that the commentator had in mind the case 
of a fallen woman. ‘The text and the commentary, itis conceded, apply 
to all women alike whether they be wives, widows of co-parceners or 
mothers. Therefore according to Manu and Yajnavalkya women who 
Shave gone wrong should be given some maintenance. The punishment 
for their unchastity is that they lose their right to the ordinary rate of 
maintenance. As against these two texts, the well known text of Narada 
has been quoted which says that if a widow of a co-parcener is guilty of 
. immorality, her maintenance should be resumed. This statement is quoted 
“and commented upon by’all the Smrithi writers (Mayukha, Section 8, 
placitum 6; Smrithi-Chandrika, Chapter XI, Section 34 and Viramitrodaya, 
Chapter IN, Part 1, Section 10). But in none of these texts is there any 
provision for a woman who had repented and was subsequently leading 
an honest life. It is not to be presumed from the omission to provide for 
such a contingency, that the resumption once made is to be irrevocable 
and that the fallen woman who had reformed is to be denied even a 
starving allowance. 


This ruling is a clear authority for the proposition that a reformed 
widow is, in any case, entitled to a starving maintenance allowance. The 
question also came up for consideration in the ruling reported in Rama 
Nath v. Rajonimoni Dasi™, but the point was left undetermined. The 
learned Judges made the following observations in the case:— 

_ We do not decide in this case what her rights would be if she were to 

give up her present way of living and begin to lead a moral life; we do not 

say that she would not, even in that case, be entitled to claim a starvin 

; maintenance. All that we say now is, that under the existing state of 

J things she is not entitled to maintenance of any sort. 

}The latest ruling on the subject is Bhikubai v. Hariba®. The various 
texts of Hindu law bearing on the subject were considered by Shah, A.C.J. 
in a very well considered and elaborate judgment, and it was held that 
where a Hindu widow who had been unchaste was proved to have given 

p the life of unchastity she was entitled to a bare maintenance. Kincaid, 

JI. agreed with the view taken in the rulings reported in Sathyabhama v. 

u [1890] I. L. R. 17 Cal 674 i BL L R. 49 Bom. 459 
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Kesavacharya™ and Parami v. MaKadevi*, and held that a Hindu widow 
who becomes unchaste but subsequently reforms herself is entitled to 
what is called starving allowance fuom tHe persons who are in possession 
of the estate which was jointly held by them and the deceased husband 
of the widow. I follow the view taken in these two rulings. 

The learned Subordinate Judge has found that the estate held by the 
defendants pays a land revenue of 3,500 rupees yearly and he hus allowed 
the plaintiff a sum of Rs. 15 monthly as bare maintenance. In my opi- 
nion this amount is quite reasonable. I do not see any reason for increas- 
ing the allowance to Rs. 60 per month as claimed by the plaintiff in her 
cross-objections. 

NIAMATULLAH, J.—I concur. 

By THE Court—The appeal is dismissed with costs. The cross- 
objections of the plaintiff are also dismissed. 


Appeal dismissed 
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BALA PRASAD (Plaintiff) 
versus 
RADHEY SHIAM AND ANOTHER (Defendants) * 
Civil Procedure Code, Or. 1, R. 10—Several defendants—One dead at date of 
institution of suit—Effect of—Whether heirs of dead defendant can be 
im pleaded. 

Where after the institution of the suit against the mortgagor and the 
transferee from him, it was discovered that the transferee was dead at 
the date of the institution of the suit; and the plaintiff thereupon made 
an application for impleading the heirs of the transferee as defendant, 
held, that the suit was validly instituted against the mortgagor, and the 
Court had jurisdiction to grant the application under Or. 1, R. 10. C. P. C. 

Cv Revision from an order of MUHAMMAD Junam Esq., Second 
Subordinate Judge of Cawnpore. 


S. K. Dar and S. N. Seth for the applicant. 
N. P. Asthana and B. N. Sahai for the opposite parties. 


The judgment of the Court was delivered by 


N1aMATULLAH, J.—This is an application for revision directed against 
two orders passed by the Subordinate Judge of Cawnpore in a suit pending 
before him and brought by the plaintiff applicant. The suit was brought 
for enforcement of a mortgage, executed by the first defendant, in favour 
of the plaintiff applicant on May 16, 1914. Part of the mortgaged property 
was subsequently sold to Mst. Brij Rani, who died sometime before the insti-, 
tution of the suit. In ignorance of that fact the plaintiff applicant irn-{ 
pleaded the original mortgagor, his son and his assignee in respect of part 
of the mortgaged property, namely, Mst. Brij Rani. It was subsequently 
discovered that Mst. Brij Rani had died before the institution of the suit. 
The plaintiff then applied for removal of the name of Mst. Brij Rani from, 
the array of parties and substitution therefor the names of her two sons.\ 
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The learned Subordinate Judge dismissed this application by an order of 
August 8, 1932, holding that the suit had been instituted against a dead per- 
son and was, therefore, no suit tn law. Hce also held that, in so far as Mst. 
Brij Rani had died before the institution of the suit, no question of substitu- 
tion could arise. In our opinion he failed to consider the substance of the 
application presented by the plaintiff. It is possible that the plaintiff him- 
self misdescribed the nature of his application; but there can be no doubt 
that his prayer was that Mst. Brij Rani, having died before the institution of 
the suit, could not be a party to the suit and that her sons, on whom her in- 
terest had devolved, might be impleaded as defendants, not as legal represen- 
tatives of Mst. Brij Rani but as parties impleaded in their own rights. The 
learned Subordinate Judge so far granted that application as to order that 
the name of Mst. Brij Rani be removed from the array of the parties. 
Subsequently the plaintiff made another application praying that her two 
sons be impleaded as defendants. ‘This application purported to have been 
made under Order I, Rule 10 of the Civil Procedure Code. ‘The learned 
Subordinate Judge dismissed it on the ground that it was identical with the 
previous application disposed of by him. ‘The plaintiff has moved this 
Court in revision on the question of the propriety of the two orders passed 
by the learned Subordinate Judge above referred to. 

There can be no doubt that Mst. Brij Rani, who was not alive at the 
date of the suit, could not, in law, be impleaded as a party. It isa well- 
established proposition that no suit can be instituted against a dead person. 
Though on the face of the plaint her name figured in the array of the 
parties, it should be considered that in law no suit had been instituted 
agairtst her. The plaintiff’s application praying for the names of her sons, 
who were her legal representatives, being brought on the record, whatever 
may be the description thereof given by the plaintiff, was, in substance, 
an application for addition of her two sons as parties under Order I, Rule 
10 of the Civil Procedure Code. The learned Subordinate Judge has 
referred to a number of decided cases in which it was held that a suit filed 
against a dead person could not be considered to have been validly insti- 
tuted. It should be noticed that in all those cases there was only one 
defendant shown in the array of parties, though he had previously died. 
The suits were not considered to have been validly instituted against any 
living person. In that view, the court could not act under Order I, Rule 
10, inasmuch as there was no validly instituted suit before it. In the case 

before us the position is materially different. The original mortgagor and 

his son had been impleaded and were alive at the date of the suit. It may 
be that though Mst. Brij Rani’s name appeared in the array of parties, the 
suit cannot be considered to have been instituted against her; but it is 
impossible to hold that there was no validly instituted suit against any 
one, as was the case in the rulings to which reference has been made by the 
learned Subordinate Judge. ‘This being so, the learned Judge could exer- 
cise all the powers which the Civil Procedure Code confers on him as regards 
| addition of parties and amendment of the plaint. 

The learned advocate for the opposite party has strongly pressed be- 
fore us the contention that the learned Subordinate Judge might have pro- 
ceeded on an erroneous view of law, but his order cannot be questioned in 
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revision, as no question of jurisdiction was involved in the disposal of 
the two applications made to him. We do not think that this contention 
is well-founded. The learned Subardinat® Judge has proceeded on the 
assumption that a court has no jurisdiction to order addition of parties 
to a suit in which one of the defendants died before the institution of the 
suit. He has referred to several cases in which the word “jurisdiction” was 
made use of in relation to the court’s power to implead partiessafter the 
discovery that the original sole defendant had died before the institution 
of the suit. Having carefully considered the order of the learned Subordi- 
nate Judge we are convinced that he was of opinion that he had no juris- 
diction to proceed under Order I, Rule 10 of the Civil Procedure Code, in 
view of the circumstance that one of the defendants had died before the 
institution of the suit and that as against her the suit should be considered 
to be one against a dead person. For this reason we hold that the learned 
Subordinate Judge failed to exercise a jurisdiction vested in him by law. 
There can be no question that the trial court has ample jurisdiction to order 
addition of parties under Order I, Rule 10 of the Civil Procedure. It is 
difficult for us to say whether the learned Subordinate Judge would have 
exercised his discretion for or against the plaintiff in case he had held that 
he had jurisdiction to proceed under Order I, Rule 10. We think that we 
are at liberty to arrive at our conclusion on that part of the case., We 
think that, in the circumstances of the case, it is just and proper that the 
two sons of Mst. Brij Rani should be brought on the record without any 
prejudice to these defendants or any other defendant taking a plea of limi- 
tation. 


Another ground on which the learned advocate for the opposite party 
has objected to this revision being entertained is that the lower court has 
not decided any “case”. It has been held by more than one Bench of this 
Court that, where the order sought to be revised marked the termination 
of a definite stage of a proceeding in a suit, a “case” should be deemed to 
have been decided so as to attract the application of Section 115 of the 
Civil Procedure Code. 


For the reasons stated above, we allow this revision, set aside the orders 
of the lower court dated August 8, 1932 and January 10, 1933, and direct 
that the two sons of Mst. Brij Rani be impleaded as defendants, as prayed 
by the plaintiff-applicant in his application, dated August 10, 1932. The 
applicant shall have his costs of this revision from the opposite party. 


Revision allowed 
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HARNANDAN PRASAD (Plaintiff) CL 
Verus f 
KAMTA PRASAD KAKKAR AND ANOTHER (Defendants) * mans 
Municepalities Act, Sec. 92 (1)—‘‘Members present and voting’—Meaning of— Of 23 
Election—Votes for a disqualified candidate—Whether to be excluded— RENN 
Sec. 48—"Salaried servant of Government” —Meaning of —‘Civil Government vey 
pleader”—In receipt of Rs. 50 for work out of court—Whether servant of Benner, }. 
Government. 
Section 92 (1), Municipalities Act, requires that for every question 
before the meeting of the Board there must be a majority of the total 
votes actually recorded by members present before it can be declared carried. 
So long as the member himself is duly qualified to vote and records a vote, 
he is a member “who is present and voting” and it is immaterial which way 
he votes or that his vote is futile. 
Where at a meeting of the Board convened for the purpose of electing 
’ a Chairman the names of the plaintiff and the defendant were proposed 
and seconded, and on their names being jointly put up for voting twenty 
eight voted for the defendant and six voted for the plaintiff, and it was 
contended that the defendant being ineligible for Chairmanship, votes 
cast in his favour were thrown away, and the plaintiff must be deemed 
to have been duly elected, beld, that even if the defendant was disqualified 
efor election, the plaintiff was not duly elected as a Chairman. The plain- 
tiff in order to succeed must show that he had secured a majority of the 
total votes actually recorded, no matter for which candidate. 
Per BENNET, J.—Where the defendant as Civil Government Pleader 
of Allahabad received Rs. 50 per mensem for giving legal advice to local 
+ officers outside court hours, held, that Rs. 50 per month which he received 
for work out of court 1s no doubt ‘Salary’ and comes under that defi- 
nition in the Financial Handbook of Government, but he is not a servant 
. of Government within the meaning of Section 43, Municipalities Act. 
Per BENNET, J. (SuLamMAN, C. J. dubitante):—Section 45 of the 
Municipalities Act, as it stood before its amendment, did not require the 
sanction of Government to be previous. 


SECOND APPEAL from a decree of Basu Nemaz NATH Mukerji, 
Second Additional Subordinate Judge of Allahabad, confirming a decree 
of Panprr Jiwan Kristina Dar, Munsif, West of Allahabad. 


P. L. Banerji and Gopi Nath Kunzru for the appellant. 
K. N. Katju, Ladli Prasad Zutshi and R. N. Basu for the respondents. 


The Court delivered the following judgments:— 


BENNET, J—This is a second appeal brought by the plaintiff, Mr. Bennet, J. 
Harnandan Prasad, Advocate, against defendant No. 1, Rai Bahadur ‘Babu 
Kamta Prasad, and defendant No. 2, the Municipal Board of Allahabad. 

' The plaintiff sued for an injunction restraining the defendants from 
interfering with the plaintiff’s right of exercising the powers of Chairman 
of the Municipal Board. The main defence was that defendant No. 1 
and not the plaintiff had been duly elected Chairman. The Munsif dis- 
missed the suit of the plaintiff and the Subordinate Judge dismissed the 
ppeal of the plaintiff. 

The first ground of appeal is: 
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Because both the courts below having held that the defendant Kamta 
Prasad Kakkar was disqualified from being elected Chairman, the plaintiff 
being the only candidate must in Jaw be*deemied to have been elected. 


The facts found by the lower court are: 


In the meeting of March 7, (1932) the name of the defendant Mr. 
Kamta Prasad was proposed first and duly seconded. The name of the 
plaintiff Mr. Harnandan Prasad was next proposed and seconded. At this 
meeting 28 members voted for Mr. Kamta Prasad and 6 voted for the 
plaintiff. Mr. Kamta Prasad was accordingly declared elected, and this 
election was admittedly sanctioned by the Local Government by a G, O. 
dated March 14, 1932. 


And further the lower court found: 


In the present case Mr. Harnandan Prasad got 6 votes and the other 
26 (28) members present ın that meeting voted for another person. Those 
26 (28) votes were in form and substance against Mr. Harnandan Prasad 
and he therefore could not be deemed to have been elected. That is, the 
special resolution proposing his name was lost. In fact there were two 
special resolutions. In one the name of the plaintiff was proposed and in 
the other that of defendant No. 1. The two resolutions were jointly put 
up for voting and the result was that the resolution proposing the name of 
the plaintiff was lost. 


The appellant objects to the part of this finding that 


those 26 votes were in form and substance against Mr. Harpandan 
Prasad and he therefore could not be deemed to have been elected. That 
1s, the special resolution proposing his name was lost. 


The appellant relies on a doctrine of the English common law in re- 
gard to elections laid down by Lord Denman, C. J. in the case of folg 
v. Veley and Joslin as follows:— 


The cases in which the rule has been either stated or applied in ge 
to corporate elections are very numerous. The result of the decisions 
appears to be this: Where the majority of the electors vote for a dist 
qualified person, in ignorance of the fact of disqualification, the election 
may be void or viodable, or in the latter case may be capable of being made 
good according to the nature of the disqualification; the objection may 
require ulterior proceedings to be taken before some competent tribunal 
in order to make it available; or ıt may be such as to place the elected 
candidate on the same footing as 1f he had never existed and the votes for 
him were a nullity. But in no such case are the electors who vote for 
him deprived of their votes; if the fact become known, and is declared 
while the election is still incomplete, they may instantly proceed to ano- 
ther nomination, and vote for another candidate; if it be disclosed after- 
wards, the party elected may be ousted, and the election declared void, 
but the candidate in the minority will not be deemed ipso facto elected. 
But where an elector before voting receives due notice that a particular 
candidate is disqualified and yet will do nothing but tender his vote for 
him, he must be taken voluntarily to abstain from exercising his franchise}, 


and, therefore, however, strongly he may in fact dissent, and in however } 


strong terms he may disclose his dissent he must be taken in law to assent 

to the election of the opposing and qualified candidate; for he will not 

take the only course by which it can be resisted, that is, the helping to 

the election of some other person Where the disqualification, 

depends upon a fact which may be unknown to the elector, he is entitled) 

to notice, for, without that, the inference of assent could not be fairly} 
116 L. J. Q. B. 201 


N 


AL JR HIGH COURT 131 
drawn, nor would the consequence as to the vote be just. But if the Cv 
disqualification be of a sort whereof notice is to be presumed, none need —— 
expressly be given. No one can doubt that if an elector would nominate 1933 
and vote only for a woman to fill the office of mayor or burgess in Parlia- Hannanpan 
ment, his vote would be thrown away; there the fact would be notorious, Prasan 
and every man would be presumed to know the law upon that fact. v. 

This gase was of the year 1847, and on appeal it was decided by the FA 
House of Lords in 1854, as reported in IV House of Lords, 679. It was Karrar 
there held by the judgment given by Lord Truro, Lord Chancellor, that 
the peculiar rule of the common law in regard to elections could not be 
applied to that case, which concerned the levy of a rate by a parish for 
the repairs of a church, a statutory duty of the parish under 10 Anne 
C. 11, S. 24. Lord truro stated 

that the law regarding elections stands much less upon principles and 
more upon absolute rules, originating in that particular branch, and for 
the -most part never yet applied to any other branch of the law, than it 
does in most other departments of it. 

(94 Revised Reports 315 at 380=4 HL L. C. 679) Further at page 
381 Lord Truro quoted Lord Mansfield as follows:— 

the difference between parliamentary elections and corporate elections 
must not be confounded; that in parliamentary elections there was no 
mode of defeating one candidate but by voting for another, but that in 
corporations it was a different thing, and that as seven candidates had been 
proposed in one list, the question was whether the seven should be elected 
and the only answer to be given was ‘Yes’ or ‘No’, and upon that ques- 
tion there had been a majority against the seven in form and substance, 

. which made an end of the whole matter. 

This dictum of Lord Mansfield is against the appellant, as Lord Mans- 
field lays down that in corporate elections, that is elections by the members 
of a corporate body, the members voting give a yes or no vote for the 
candidates proposed. In parliamentary elections and elections conducted 
in the manner of parliamentary elections the only way in which voters 
can vote against a candidate is by voting for another candidate. 








Bennet, J. 


It may be-explained that in England in a Municipal corporation the 
burgesses, or electors of the wards, elect the Municipal councillors by the 
system of parliamentary elections. This is provided in the Municipal Cor- 
porations Act, 1882, Section 11 and Section 58. But the aldermen are elect- 
ed by the Municipal council, and so is the mayor, under Secs. 60 and 61. 

For the election of aldermen and mayor the system of parliamentary 
elections does not prevail, but the system is the same as that for all busi- 
ness of the council. This is laid down in the second schedule, Section 10: 

All acts of the council, and all questions coming or arising before the 
council, may be done and decided by the majority of such members of the 
í council as are present and vote at a meeting held in pursuance of this 

‘Act, the whole number present at the meeting, whether voting or not, not 

being less than one-third of the number of the whole council. 
It will be noted that the peculiar common law rule for parliamentary 
si that voters cannot give a yes or no vote is not introduced into 


! 


} 


is rule. It would be quite impossible-to conduct ordinary business on 

such a rule. For example, if the proposal were that the corporation should 

make a certain road, it would be absurd to have a rule of procedure by 
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which persons who were opposed to the making of the road could only 
oppose it by proposing another road. 

It will further be noted that the peculiar common law rule for parlia- 
mentary elections that votes for a person whose disqualifications are no- 
torious are votes which are thrown away is not introduced into this rule. 
It would also be difficult to a apply this rule to the ordinary business of 
a corporation. The reason for the distinction is clear. Electiorfs by large 
numbers of voters are expensive, and it is desirable to obtain finality if 
possible without recourse to another election. But corporations meet fre- 
quently and there is no extra expense or difficulty in putting a matter 
again before the corporation if the meeting has elected a person who is dis- 
qualified. . : 

Arnold, Law of Municipal Corporations, Fourth edition, 1894, says 
in a note below this Section 10: - > f 

Under the repealed Acts all questions were decided by the majority of 
those present. This was found so inconvenient, that in many large 
boroughs clauses were obtained in Local Acts making the decision of the 
majority of the members of the council present and voting sufficient. The 
words “whether voting or not”, with respect to a quorum, will prevent 
any doubt as to the necessity of a third of the number of the whole council 
voting for any motion. Members present and not voting are present for 
the purpose of making a quorum. Where the mayor, under a mistaken 
belief that the day was not a proper one for the election of aldermen, 
declined to proceed with the election; but the minority delivered voting 
papers for certain candidates named therein; this was held to be no election 
at all, and a mandamus issued to proceed to an election. Reg. v. Mayor, 
etc., of Bradford. ‘ 

This was a case decided in 1851 under the earlier Act of 7 Will. 4 and 
1 Vict. c. 78. On page 228 of Reg. v. Mayor, Erle, J., who decided the 
case, stated: 

It appears to me that the act of the minority is not the act of the town 
council. 

Halsbury Laws of England, Volume 12, page 353, para 697 says in 
regard to the Municipal Elections (Corrupt and Illegal Practices) Act, 
1884, Section 8 (2) that 

Any candidate for the mayoralty, or agent of a candidate, or person, 
who knowingly acts in contravention of this provision will be guilty of 
an illegal practice, and if the offender be the candidate or his agent, the 
election will be avoided thereby. 

The actual words in the section are “If he was elected, his election shall 
be void.” 

It is to be noted that the Act does not provide that if the election of 
a mayor is held void for this reason, then the candidate who has obtained 
the next largest number of votes will be held to be elected. The provi-' 
sion on the contrary is that the election is void, and therefore another elec- \ 
tion would have to be held. ` 

_The distinction between parliamentary and corporate elections is still 
maintained in England. The provision for corporate elections is that al-, 
ready quoted, from the Municipal Corporations Act, 1882, Schedule II,\ 
Section 10. For parliamentary elections it is provided in the Ballot Act \ 
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1872 (35 and 36 Vict. c. 33) Section 2.that the returning officer shall Cvm 
“declare to be elected the candidate or candidates to whom the majority of Izy 
votes have been given” (see Halsbury. Laws of England, Volume 12, page ° 
331, para 645). That is, in one case the decision is by the majority of Harnanpan 
votes, and in the other case by the majority of the votes of the members i 
present and voting. The distinction in the language is no doubt intro- KAMTA 
duced to prevent the very arguments on which the appellant relies. Fur- PRASAD 
ther the provision for corporations used to be that all questions were deci- pent 
ded by a majority of those present. That rule is quite contrary to any Benner, J. 
suggestion that the majority could be ascertained by leaving out any of 

the persons present on the ground that their acts were invalid. Arnold 

says that the words “and voting” were added as the former rule was in- 
convenient. Possibly the inconvenience arose from the fact that the exact 

number of members present when any particular resolution was carried 

would not usually be recorded, only the numbers voting for and against it, 

and the number of members who did attend the meeting. It would be quite 

contrary to the word and the spirit of the Municipal Corporations Act to in- 

troduce the idea that for ascertaining the total number of “members present 

and voting” only those members should be counted who gave votes for a 


duly qualified candidate. 


~- <Now' with the exception of the provision about a quorum, the pro- 
vision in the Second Schedule, Section 10 of the Municipal Corporations 
Act, 1882, have been reproduced in Section 92 (1) of the United Provinces 
Municipalities Act, 1916, which governs the procedure of the Board in 
the present case: 
92 (1). All questions which may come before a meeting of a Board 
; shall be decided by a majority of the votes of the members present and 
e voting. 
-The same considerations will apply to Section 92 (1) as apply to the 
English Act. Like the English Act the U. P. Act and the rules under it 
provide for the election of members of the Board to be by the majority of 
the votes. But the election of the Chairman made by the members stands 
on a different footing and the rule of election by mere majority of votes 
does not apply. ‘There is the further condition, a “majority of the votes 
of the members present and voting”. The appellant argues that the two 
systems of election should be reduced to the same system by introduction 
of the common law rule for parliamentary elections, and that a person 
receiving a minority of votes should be declared elected on the ground that 
votes given to a disqualified candidate should be disregarded. 
There is nothing whatever in the U. P. Municipalities Act, 1916, to 
Support such a strange suggestion. If such a rule were intended there is 
no reason why it should not have been embodied in the Act. Such a rule 
~ could not be applied to the general conduct of business of the Board. If 
“voting” is to be taken as “voting for a duly qualified candidate” in the 
of election of a Chairman, what is it to be taken for in the case of 
other business, say the making of roads and buildings? 


No ruling either on the English Acts or on the U. P. Act has been 
cited in support of the appellant. There is a ruling reported in Municipal 
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Board of Lucknow v. Debi Das? where it is stated at page 389: í 

Section 92 of the Act provides that all questions which may come 
before a meeting of a Board shall be desided by a majority of the votes of 
the members present and voting. It is clear that before a contract can 
be said to have been sanctioned by the Board by a resolution, the members 
of the Board should have been asked whether they agreed to the contract, 
and, if they did so agree, the entry should have been made that the con- 
tract had been sanctioned. 

- This ruling is that each member present should be asked whether he 
agrees to the resolution or not, and the ruling is not consistent with the 
theory that if a minority said they agreed, the resolution would be carried, 
against the wishes of a majority who said they did not agree. 

On the finding of the lower appellate court that the first defendant 
was disqualified from being elected Chairman, the plaintiff cannot be deem- 
ed to have been duly elected for the following three considerations: (1) 
There were 34 members present and voting and plaintiff would have required 
18 votes to have a “majority of the votes of the members present and voting” 
but plaintiff only obtained 6 votes. (2) The 28 votes for defendant 
No. 1 were votes against the plaintiff and therefore the resolution that the 
plaintiff be appointed Chairman was defeated by 28 votes to 6. (3) The 
meeting elected defendant No. 1. If he is held to be disqualified, follow- 
ing the English practice the Permena is void and a new election myst be 
held. 

On this view of Section 92, he appellant’s suit must fail and he is 
not entitled to an injunction enabling him to act as Chairman without inter- 
ference from defendants. 

Two other questions have however been decided by the lower dppel- 
late court which may be considered. 

It has held that defendant No. 1 is a “‘salaried servant of Government? 
and therefore not qualified to be elected as Chairman under Section 43 of 
the U. P. Municipalities Act. The facts found and admitted are that since 
1917 Mr. Kakkar has been “civil Government Pleader” of Allahabad and 
that he receives fees for the cases which he conducts for Government in 
court, and that he also receives Rs. 50 per mensem for giving legal advice 
to local officers outside court hours. As regards his court work he does 
not receive a salary but ordinary fees like any other lawyer and as such 
fees are not salary he cannot be considered as a “‘salaried Government ser- 
vant” in respect of his court work. The Rs. 50 per mensem which he 
receives for work out of court is no doubt “salary” and comes under that 
definition in the Financial Handbook of Government. But can it be 
said-that he is a “servant” in respect of this work of giving legal advice? 
He may do it at any time or place he Jikes and in any manner he likes. 

Sir Hugh Fraser, Law of Torts, 1921, page 42 states: 


What then is an independent contractor as distinguished from a ser- . 


vant? An independent contractor is one who undertakes to produce a 
given result, without being in any way controlled as to the methods by 


which he attains that result. A servant, on the other hand, is under the. 
the order and control of his master in respect of the means and methods, 


used to attain the end for which ke is employed. 
7A. L R. 1926 Oudh 388 
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(See the judgment of Crompton, J., in Sadler v. Henlock®; and also Cva 
_ Johnson v. Lindsay*; Rex v. Solomons®). See also Pollock Law of Torts, {533 
11th edition, p. 80; and Underhid Law of Torts in England and India, 

1914, page 72. Where a pleader or advocate is engaged by a client to HARNANDAN 

conduct a case, he does not become the servant of the client, but the rela- sage! 

tions between them are those of contract by which the client agrees to pay Kamra 

a sum bf money and the professional man agrees to do certain work. He sige 

is not subject to the orders of his client as to how he does that work. 

Nor does the case differ where a client engages a pleader or advocate to Bennet, J- 

give him advice when required in consideration of paying ʻa fixed sum 

monthly. If the lawyer does not become the servant of a private client 

by such an engagement to give advice, why should the result be different 

when the lawyer engages to give the Local Government officials advice? 
If Government makes a fixed monthly payment for advice to a firm of 
architects that does not make the architects the servants of Government. 

From these considerations it appears that on the facts found the 
defendant No. 1 is not a “salaried servant of Government” and is not 
disqualified on that ground. 

i The lower appellate court has also held that defendant No. 1 was 
disqualified because he did not obtain the previous sanction of Government 

under Section 45, U. P. Municipalities Act, and that such previous sanction 

was necessary and that the sanction granted subsequent to the meeting was 

not sufficient. 

- ‘The question is whether Section 45 requires previous sanction. The 

section runs: 

: A person shall not be elected for more than two terms of office: in 
succession as Chairman of a city without the sanction of the Local 
Government. 

The appellant wants to read the word “sanction” as meaning “previous 
sanction”. He has no explanation as to why the word “previous” is omit- 

-ted if the meaning of previous is intended. On the theory of the appellant 
where there is no previous sanction the election will not be a valid election. 
We must therefore read the word “elected” in the section as “validly elect- 
ed” for of course the physical fact of giving votes for the candidate can 
take place, as it did in the present case. The section therefore reads “A 
person shall not be (validly) elected without the sanction of the Local 
Government”. Now when we introduce the word valid, there is no reason 
why the sanction should not be subsequent. The election as a physical 
fact takes place by the voting of the members. But that voting will not 
make a valid election unless it is made valid by the subsequent sanction of 
‘Government. ‘This form of procedure by subsequent sanction is by no 
means uncommon, and the expression “subject to the sanction of Govern- 
- ment” is not infrequent. For example, in Section 80A (3), Government 
-of India Act there is a provision that the local legislature may not make 
certain laws “without the previous sanction of the Governor-General.” 
The word “previous” is expressed. There is a proviso in the same sub-sec- 
tion that if there is the subsequent assent of the Governor-General the 
Act will not be invalid. Then in Sec. 129A (1) there is provision that - 
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“the rules shall be made by the Governor-General in Council, with the 
sanction of the Secretary of State in Council”. The rules must be made 
first and sanction must be given afterwards. It would in fact be improb- 
able for the Secretary of State in Council ta sanction rules which had not 
yet been made. This shows that where the word “sanction” alone is used 
it does not mean “previous sanction”. There is nothing in the U. P. Muni- 
cipalities Act, 1916, which indicates that the sanction must be previous. 
Appellant then fell back on the argument that by an amending Act of 
1932 the word “previous” had been introduced to qualify the word sanc- 
tion. ‘This does not show that before the amending Act the section was 
to be so construed. There are obvious considerations which make it of 
advantage to have the words “previous sanction”. In that case the election 
would not become invalid if Government refused after the election to 
sanction. In the present case the Chicf Secretary, on the application for 
sanction of defendant No. 1 before the election, sent a demi-official letter 
stating that previous sanction was, on the advice of the legal advisers of 
Government, not necessary, but that subsequent sanction would be given. 
And subsequent sanction was given. There were thus two references to 
Government. By making the section refer to “previous sanction” only, 
one reference will be required in future. The fact that the section has been 
amended does not indicate that the amendment should be read into, the 
section as it stood in the Act of 1916. Learned counsel for the appellant 
argued that in other portions of the U. P. Municipalities Act the word 
“sanction” was not used, but the words “subject to the approval of” were 
used. The argument apparently is that these words are used to indicate 
that the action of the authority approving may be subsequent, but that if 
the word “sanction” had been used the action would have to be previous. 


The three sections in question are as follows: Section 57, where the appoint- , 


ment of an Executive Officer, his salary and the conditions of his appoint- 
ment are “subject to the approval of the Local Government”; Section 66 
where the appointment of a Secretary is “subject to the approval of the 
Commissioner”; and Section 68 where the appointment of a Health Officer, 
etc. is “subject to the approval of the Local Government.” 


-It appears to me that the reason why the word “approval” is used in 
these three sections is that it is a wider word than “sanction”. In each 
of these sections there is the appointment of-a person to an office. By 
using the word “approval” a right is reserved to consider the qualifications 
of the candidate for the office. ‘The Local Government, or the Commis- 
sioner as the case may be, retains a right to reject a candidate on the 
ground that he is not properly qualified, or that his character or conduct 
are not suitable. But in Section 45 the right reserved is much narrower. 
There is no question of the qualifications or the character or the conduct 
of the candidate for the Local Government to consider. There is only 
one question; whether Government wil] set aside for his benefit the rulé 
against more than two terms of office in succession. No doubt the charac- 


ter and conduct may be taken into account; but these are not matters on ` 


which a decision has to be given. Perhaps I may make the matter clearer 
by stating that we can say “I approve of a person” but we cannot say “I 
sanction a person”. We can however say either “I approve of a thing” or 
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(See the judgment of Crompton, J., in Sadler v. Henlock®; and also 
Johnson v. Lindsay*; Rex v. Solomons’). See also Pollock Law of Torts, 
11th edition, p. 80; and Underhill Law of Torts in England and India, 
1914, page 72. Where a pleader or advocate is engaged by a client to 
conduct a case, he does not become the servant of the client, but the rela- 
tions between them are those of contract by which the client agrees to pay 
a sum of money and the professional man agrees to_do certain work. He 
is not subject to the orders of his client as to how he does that work. 
Nor does the case differ where a client engages a pleader or advocate to 
give him advice when required in consideration. of paying a fixed sum 
monthly. If the lawyer does not become the servant of a private client 
by such an engagement to give advice, why should the result be different 
when the lawyer engages to give the Local Government officials advice? 
If Government makes a fixed monthly payment for advice to a firm of 
architects that does not make the architects the servants of Government.. 


From these considerations it appears that on the facts found the 
defendant No. 1 is not a “salaried servant of Government” and is not 
disqualified on that ground. f 

. The lower appellate court has also held that defendant No. 1 was 
disqualified because he did not obtain the previous sanction of Government 
under,Section 45 U. P. Municipalities Act, and that such previous sanction 
was necessary and that the sanction granted subsequent to the meeting was 
not sufficient. 

The question is whether Section 45 requires previous sanction. The 
section runs: 

* A person shall not be elected for more than two terms of office in suc- 
cession -as Chairman of a city without the sanction cf the Local Govern- 
ment. - . 

The appellant wants to read the word “sanction” as meaning “previous 

sanction”. He has no explanation as to why the word “previous” is omit- 

ted if the meaning of previous is intended. On the theory of the appellant 
where there is no previous sanction the election will not be a valid election. 

We must therefore read the word “elected” in the section as “validly elect- 

ed” for of course the physical fact of giving votes for the candidate can 

take place, as it did in the present case. The section therefore reads “A 

person shall not be (validly) elected without the sanction of the Local 

Government”.. Now when we introduce the word valid, there is no reason 

why the sanction should not be subsequent. The election as a physical 

fact takes place by the voting of the members. But that voting will not 
make a valid election unless it is made valid by the subsequent sanction of 

Government. This form of procedure by subsequent sanction is. by no 

‘means uncommon, and the expression “subject -to the sanction of Govern- 

ment” is not infrequent. For example, in Section 80 A (3) Government 

of India Act there is a provision that the local legislature may not make 
certain laws “without the -previous sanction of the Governor-General.” 

The word “previous” is expressed. ‘There is a proviso in the same sub-sec- 
ion that if there is the subsequent assent of the Governor-General the 
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Act will not be invalid. Then in section 129 A (1) there is provision that 
“the rules shall be made by the Governor-General in Council, with the 
sanction of the Secretary of State in Cousicil”. The rules must be made 
first and sanction must be given afterwards. It would in fact be improb- 
able for the Secretary of State in Council to sanction rules which had not 
yet.been made, This shows that where the word “sanction” alone is used, 
it does not mean “previous sanction”. ‘There is nothing in the U: P. Muni- 
cipalities Act, 1916, which indicates that the sanction must be previous. 
Appellant then fell back on the argument that by an amending Act of 
1932 the word “previous” had been introduced to qualify the word sanc- 
tion. This does not show that before the amending Act the -section was 
to be so construed. ‘There are obvious considerations which make it of 
advantage to have the words “previous sanction”. In that case the election 
would not become invalid if Government refused after the election to 
sanction. In the present case the Chief Secretary, on the application for 
sanction of defendant No. 1 before the election, sent a demi-official letter 
stating that previous sanction was, on the advice of the legal advisers of 
Government, not necessary, but that subsequent sanction would be given. 
And subsequent sanction was given. ‘There were thus two references to 
Government. By making the section refer to “previous sanction” only 
one reference will be required in future. The fact that the section has been 
amended does not indicate that the amended counsel for the appellant 
argued that in other portions of the U. P. Municipalities Act the word 
“sanction” was not used, but the words “subject to the approval of” were 
used. The argument apparently is that these words are used to indicate 
that the action of the authority approving may be subsequent, but that if 
the word “sanction” had been used the action would have to be previous. 
The three sections in question are as follows: Section 57, where the appoint, 
ment of an Executive Officer, his salary and the conditions of his appoint- 
ment are “subject to the approval of the Local Government”; Section 66 
where the appointment of a Secretary is “subject to the approval of the 
Commissioner”; and Section 68 where the appointment of a Health Officer, 
etc. is “subject to the approval of the Local Government.” 

It appears to me that the reason why the word “approval” is used in 
these three sections is that it is a wider word than “sanction”. In each 
of these sections there is the appointment of a person to an office. By 
using the word “approval” a right is reserved to consider the qualifications 
of the candidate for the office. The Local Government, or the Commis- 
sioner as the case may be, retains a right to reject a candidate on the 
ground. that he is not properly qualified, or that his character or conduct ' 
are not suitable. But in Section 45 the right reserved is much narrower. 
There is no question of the qualifications or the character or the conduct, 
of-the candidate for the Local- Government to consider. ‘There ‘is only \ 
one question: whether Government will set aside for his benefit the rule 
against more than two terms of office in succession. No doubt the charac- 
ter and conduct may be taken into account; but these are not matters on 
which a decision has to be given. Perhaps I may“make the matter clearer 
by stating that we can say “I approve of a person” but we cannot say “T: 
sanction a person”. We can however say either “I approve-of-a thing” or ` 
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“I sanction a thing”. The word “sanction” would be inappropriate in Cyn 
Sections 57, 66 and 68 as it would not convey the meaning desired. In 
my opinion the inference cannot be drawn that “approval” is used to denote 
subsequent action and “sanction” is used to denote previous action. The Harnanpax 
case for the appellant implies that the word “sanction” is equivalent to . 74%? 
“prior approval” or “prior permission”, and that it is necessary for the Kamra 
approval ðr permission to be obtained and then the election may take place. Prasan 
But is there any authority that the word “sanction” can bear only this EUR 
meaning? : Bennet, J. 
Chamber’s Twentieth Century Dictionary states for sanction: “act 
of ratifying, or giving authority to: confirmation: support: a decree, a law. 
—v.t. to give validity to: to authorise: to countenance.” 
The derivation given is the Latin sanctire, sanctum, to ratify. This 
definition and the original meaning in the derivation both indicate that 
the sanction would be subsequent to the act sanctioned. 
_ Stroud’s Judicial Dictionary, second edition, states: “sanction” not 
only means prior approval; generally, it also means ratification.” 
Ratification of course must take place after the act is done. Accor- 
ding to Stroud’s definition, which is based on a number of English rulings, 
sanction generally means ratification and so in general sanction would be 
given after the act sanctioned. (See In re Earl de la Warr’s Settled Estates?) 
Another assumption in the case for the plaintiff is that the word “election” 
means only the actual voting by the members of the Municipal Board for 
the Chairman. Halsbury Laws of England, 1910 edition, Volume XU, 
para 535 says of Parliamentary elections: 
* Although the first formal step in every election is the issue of the writ, 
the election is considered for some purposes to begin at an earlier date. It 
is a question of fact in each case when an election begins in such a way 
as to make the parties concerned tesponsible for breaches of election law, 
the test being whether the contest is reasonably imminent. Neither the 
issue of the writ nor the publication of the notice of election can be looked 
to as fixing the date when an election begins from this point of view. 
© Nor, again, does the nomination day afford any criterion. The election 
will usually begin at least earlier than the issue of the writ. 
_ This passage shows that the word “election” is not limited to the actual 
voting. ‘The word is derived from the Latin elegere, to pick out, to choose. 
It is similar to the word “select”, which is also used to denote persons 
chosen by vote, e.g., the “select vestry” in English Law. 


The mere obtaining of a majority of votes may not be sufficient for a 
person to be elected. - It may be necessary-for hint to have something fur- 
ther. Thus in the case of an election for Parliament he must also have 
been duly nominated. 

On this-view Section 45, U. P. Municipalities Act requires that to be 
chosen as Chairman a person must, in addition to getting a majority of 
the votes of members present and voting, also in one particular case have 

he ratification or confirmation of Government. But there is nothing in 

the expression “shall not be elected .. without the sanction” 

which indicates that the sanction must be previous. Because “election” is 
€ [1882]-51-L. J. Eq. 407 
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not limited tothe mere giving of votes, but it embraces the whole, 
proceedings by which a person is chosen as Chairman, including:‘in*the- 
case of a person who has already had “two terms of office in succession” 
the sanction: of Government. Section 45 lays down that the sanction is 
a necessary part of the election, and without sanction there will not be a 
valid election. But the election is not the mere voting. If this had been 
the intention of the section it might have been expressed: i 
A person shall not be voted for who has had more than two terms of 
office in succession as Chairman of a city without the sanction of the 
Local Government. i ; 

In the amended Act the use of the words “previous sanction” shows 
that the sanction is to be obtained before the election begins. But with- 
out the word “previous” the natural and reasonable interpretation of the 
word sanction is that it amounts to ratification, and will therefore be sub- 
sequent to the voting. 


For these reasons Section 45 does not require the sanction of Govern- 
ment to be previous, and the sanction given subsequently to defendant No. 
1 was sufficient. Defendant No. 1, therefore, did not suffer from any 
disqualification, and the election of defendant No. 1 was valid. 


There is another point to be observed, on this question of sanction. 
Even if Section 45 is interpreted to mean that there must be previou# sanc- 
tion of the Local Government, the defendant 1 is able to rely on a D. O. 
letter dated September 17, 1931 as conveying previous sanction. This 
letter was previous to the election of March 7, 1932. ‘The letter was in 
reply to an application by defendant No. 1 to His Excellency the Governor 
on September 7, 1931 asking for permission to stand for the third time. 
The letter stated: 

I am directed to say that Government will sanction your tenure of the 
chair of the Allahabad Municipal Board for the third time in succession 
if you are elected to it. 

Learned counsel for appellant wanted to rely on oral statements by the 
Chief Secretary as to what he considered this D. O. meant, the statements 
being made in his evidence on commission. Such statements would be in- 
admissible as mere expressions of opinion. The Chief Secretary is not a 
member of the Local Government, and the passage quoted shows that he 
wrote what he was directed to say. And the provisions of Section 91 Evi- 
dence Act would also prevent evidence intended to vary the terms of the 
letter. 


The respondent relies on Dehra Dun Mussoorie Electric Tramway 
Company v. Jagmandar Das.” Under Clause 37 of the Dehra Dun-Mus- 
soorie Tramway Order, 1921, it was laid down s 

the promoter shall have power to transfer the undertaking with the \ 
assent of Government previously obtained, but not otherwise, to any per- 
son or persons or to a company. 

Before the concession was granted to the promoter, he applied to 
Government for permission to transfer the undertaking to a company. . 
A D. O. was sent in reply stating: 7 

"[1931] A. L. J. 1038 
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. _ As regards the request.made in paragraph 6 of your letter I have to say 
` FRN if the provisional order becomes valid Government will have no ob- 
` -7# jection to the transfer.  * . 

* Now the substance of this D. O. is exactly similar to-the substance of 
the D. O. in the present case. Each D. O. states that Government will 
have no objection to the proposed action if what the applicant expects does 
in fact happen. The lower appellate court has attempted to differentiate 
the two cases by a consideration of the opinions on the question of proce- 
dure expressed in the D. O. letter in the present case. That does not appear 
to be any reason to distinguish the two cases. The facts therefore in the 
two cases are substantially the same. _ - 

On page 1047 of the ruling referred to it was held: 

For the respondent it is argued that as formal sanction for the transfer 
was only accorded on February 22, 1922 the transfer effected by the agree- 
ment of December 22, 1921 was void since there was no previous sanction. 
The appellant maintains that che letter of July 9, 1922, intimating that 
Government will have no. objection to the transfer is sufficient authority 
for the transfer. In our opinion the appellant’s contention is correct. 
The Tramway order merely lays down in Clause 37 that the undertaking 
can only be transferred with the assent of Government previously obtained 
but does not specify any form in which such assent should be expressed. 
Tm our opinion a demi-official letter such as that of July 9, 1921 by 4 
Secretary to Government in the P. W. D. intimating that Government 
will have no objection to the transfer is sufficient to convey the previous 
assent of Government. ` f 

In the present case also the D. O. letter of the Chief Secretary dated 
Septentber 17, 1931 is sufficient to convey the previous sanction of Govern- 
ment. 

, The case for plaintiff-appellant therefore fails for the various -reasons 
set out. {s 
SULAIMAN, C. J.—I concur in the conclusion of my learned brother, 
that this appeal should: be dismissed. J PR Re 

In my opinion it is quite sufficient to hold that even if the defendant 
was disqualified, the plaintiff was not duly elected as the Chairman of 
the Municipal Board. For deciding this question we are confined to the 
provisions of the United Provinces Municipalities Act (Act II of 1916). 
It is not really necessary to rely on English authorities on the Common law 
rules applicable to Parliamentary Elections. They can serve only as a guide, 
It is; however, quite clear that up to 1856 there was no special legislation 
and elections were held under special charters granted to Corporations. 
Cases before 1882 proceeded on certain general principles and the terms of 
the charters and not on any statutory enactment. It was for the first time 
in England that in Clause 10 of Schedule II attached to the Municipal Cor- 
orations Act, 1882, it was provided that matters should be decided “by the 
majority: of such members of the Council as are present and vote at a meet- 
ing.” Such a provision-removed all possibility of a deadlock being created 
when many members who were presént did not vote at all. ‘The modes of 
election of Aldermen and Mayor were laid down in Sections 60 and: 61 of 
eAct.- `- - , . a a 
/ Section 92 of the Municipalities Act of- thése Provinces provides that-all 
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questions shall be decided “by a majority of the votes of the members present 
and voting.” It is noteworthy that this section applies to all questions that 
may come up before a meeting of the Board and not only to the election 
of the Chairman, Vice-chairman etc. 

The learned counsel for the plaintiff has urged before us that the word 
“validly” is understood after the word “voting”. His contention is that 
the votes of only those members who are “voting validly” can*be counted 
and that the votes of those who are not voting validly should be altogether 
excluded and such members should be considered as not to have voted at 
all. This is in substance applying the rule of Common law governing 
Parliamentary Elections. In a big election it is very inconvenient that 
votes in the form of “yes” or “no” should be taken with regard to each can- 
didate. Accordingly, it has been held that the only way of voting against 
a candidate is by voting in favour of another candidate. But this, of course, 
cannot apply to all questions which come up for decision before a small 
Municipal Board. There seems to be no justification for extending the 
English Common Law rule to votes of Municipal members. So long as the 
member himself is duly qualified to vote and records a vote, he is a member 
“who is present and voting”. The fact that the person for whom he voted 
turns out to be a disqualified person would render his vote useless, but it 
would not be accurate to say that the voting itself was not valid. The 
vote was good, but it was futile inasmuch as it has been wasted or thrown 
away. 

It seems to me that the section requires that more than half the mem- 
bers who are present and are recording their votes on the question put 
should be in favour of it, otherwise it would not be duly carried. 

As the word “majority” of the votes is used and not the greater num- 
ber of votes, the legislature obviously intended that there should be only 
one question put at a time and not that votes should be asked for on two 
separate questions put simultaneously. 

It appears to me that the procedure adopted by the Vice-chairman 
on this occasion was not quite correct. By asking the members to vote 
once either in favour of one or the other candidate, he left no option to 
the members to record a negative vote against both. Members who did 
not like either of the candidates were left no option but to remain neutral, 
whereas if votes had been asked for or against one candidate at a time, it 
would have been definitely ascertained whether the majority were in his 
favour or were against him. In order to ascertain that a majority of the 
members present and voting were in favour of a particular candidate it is 
necessary to eliminate the other, and this is possible only if the two questions 
are put separately. To give an illustration, out of 30 members 25 may be 
against both the two candidates while three are in favour of one and twa 
in favour of the other. If they are asked to vote only for one or the other} 
they cannot record a negative vote and must remain neutral. The result 
would be that the candidate who secures three votes, although 25 members 
are in reality against him, would be declared to be duly elected. In my 
opinion, this is not the procedure contemplated by Section 92 at all. 

The plaintiff, in order to be declared to have been duly elected, mus 
show that the majority of the members who were present and recorded 
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uheir votes voted for him. This, is admittedly not the case if we do not 
confine the meaning of the word * “voting” to voting for a duly qualified 
candidate. . 

In this view of the matter it is not necessary to examine the further 
question whether the defendant was in fact disqualified. As it was not 
mecessary to enquire into this matter, we have not heard counsel on the 
other points. I would, therefore, prefer not to commit myself to any 
very definite views. But as my learned brother has gone into this question 
£ may perhaps say a few words to indicate how I feel inclined. 

I also am inclined to think that on the admitted facts the defendant 
cannot probably be treated as a salaried Government servant. 

But I agree with the courts below that on a proper construction of the 
sections of the Municipalities Act the sanction required for the election 
of the Chairman must exist at the time of ‘the election. 

The word “sanction”, like many other English words, has undoubted- 
dy various meanings.. The question is not, what possible meanings it can 
bave according to an English Dictionary, but what particular meaning it 
bas in the context where it has been used. We have not to interpret the 
meaning of the words “elected subject to the sanction of Government”; 
«or have we to interpret an expression like “the Government sanctioning 
the elegtion or proceeding”; the actual words to be interpreted in Section 
45 are: shall not be elected.. ..  . without the sanction of the 
Local Government”. It is quite obvious-to me that the sanction of the 
Government must exist at the time when the election of the Chairman 
takes place. The election itself is prohibited without such sanction. The 
section does not say that no election shall be completed without the approval 
of Government. 

e The reason which appeals to me strongly is that the legislature has 
advisedly in this very Act used three different expressions in different sec- 
tions. Under Section 57 the appointment and salary of an Executive 
Officer and conditions attached thereto have to be “subject to the approval 
of the Local Government”. Under Section 66 the appointment of a 
Secretary is to be “subject to the approval of the Commissioner”. Again 
under Section 68 the appointment of a Health Officer, Engineer etc. has 
to be “subject to the approval of the Local Government”. 

These expressions undoubtedly mean that the approval has to be ob- 
tained after the appointment has been made. Section 99 (2) speaks of 
sanctioning a budget. Here also the sanctioning of it must be after the 
budget has been prepared. Under Section 102 the Local Government can 
direct that the budget of a Board shall be “subject to the sanction of the 
Local Government or the Commissioner”. Here again the sanction is 

bviously to be obtained after the budget has been passed. In marked con- 
ast with these expressions, we have in Section 45 the words “shall not be 
‘elected . .without the sanction of the Local Government”. It 
therefore, clear to me that in this last mentioned section, the sanction 
ust exist at the time of the election. 

Now, in order to see what the word “elected” means we have not to 
ee the root meaning or the. dictionary meaning of the word “election”. 
Undoubtedly that word has various meanings, including the ratification of 
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a contract by a minor on attainment of majority. The sole question is 
what is the meaning of the word “elected” (and not election) in Section 
45. In order to understand the meaning of that word it is necessary to 
find out how a Chairman is to be “elected?” under the Act. Section 43 
provides that 
Whenever it becomes necessary by reason of an existing or an antici- 
pated vacancy or otherwise to appoint a Chairman, the Board shall, by 
special resolution, elect one of its members or some person qualified for 
election as a member etc. 

Thus, when appointment is necessary, the Board has to “elect” by a 
special resolution. Obviously, the only body which can “elect” a Chair- 
man is the Board. The Government does not “elect” him at all, nor is there 
any other authority which “elects” him; and the way to “elect” him is by 
a special resolution, and that is the resolution of the Board and not of 
Government. It follows that the “election” under Section 43 must take 
place as soon as the special resolution is passed. Nothing further is required 
o “elect” the Chairman. The language of Sections 43 and 45 read to- 
gether appear to my mind to indicate that the sanction of the Government 
should be obtained previously so that the outgoing Chairman, who has had 
two terms of office in succession, should become qualified to be elected as 
Chairman as without such sanction he cannot be elected at all. ‘Thus, al- 
though the word “previous” is not used there can be no doubt that tlf sanc- 
tion must exist previous to the election, for the election itself is prohibited 
and is not made subject to approval of Government. 

The reason why this should be so is to my mind obvious. If the names 
of several candidates are proposed, as regards one of whom it is daubtful 
whether the Government should ultimately approve of his election as Chair- 
man, then the members would remain in doubt and would run the risk of 
throwing away their votes on a candidate whom the Government may ndt 
ultimately approve. I do not think that the legislature intended that at 
the time of the voting there should be any such doubt in the minds of the 
members. Indeed, if such an uricertainty remains, there would not be a 
fair voting at all as members might not like to vote for one whose final 
approval by Government is still a matter of doubt. 

That practical difficulties were likely to be caused by the other inter- 
pretation is now apparent from the circumstance that the legislature itself 
has thought fit to introduce the word “previous” before the word “sanction” 
in the Amending Act. As, however, the point has not been argued by 
counsel I would prefer not to commit myself finally. 

- I am inclined to think that the intimation received from Government, 
that they would sanction the defendant’s term of office for the third time, 
if he was elected, was perhaps a sufficient sanction as required by Section 45. 
The future tense was used merely because the Government took the view: 
that previous sanction was not necessary. But as the point has not been‘ 
argued by counsel I would reserve my opinion on this question as well. 

Holding the view that the plaintiff was not duly elected I would dis. 
miss the appeal with costs. 


By THE Court—The appa is dismissed with costs. 
= | Appeal dismissed 


A. L. ay HIGH COURT 143 


GHUNNAI 
° versus 
EMPEROR” 

Evidence Act, Sec. 25- Conteision to a ‘chaukidar—wW hether admissible—Con- 
fession made to crowd of villagers including a policeman—Whether admis- 
sibles 

A confession to a chaukidar is not a confession to a policeman within the 
meaning of Sec. 2$ of the Evidence Act. 

Even if a policeman happened to be a member of a crowd of villagers 
and a confession was made by the accused to the villagers at large, the 
mere fact that a policeman happened to be present in the crowd would 
not make the confession under the circumstances inadmissible in evidence. 

CRIMINAL APPEAL from an order of Panpir Tez Naram MULLA, 

Sessions Judge of Allahabad. 


L. M. Roy for the appellant. 
Muhammad Ismail (Government Advocate) for the Crown. 


‘The judgment of the Court was delivered by 


. Younes, J.—Ghunnai was charged in the court of the Sessions Judge 
of Allahabad under Section 302 of the Indian Penal Code. It was alleged 
thatehe had murdered a small boy of 8 years of age by chopping off his 
hands for the sake of some ornaments he was wearing. The learned Ses- 
sions Judge found Ghunnai guilty and sentenced him to death. Ghunnai 
appeals and there is before us an application for confirmation of the death 


sentence. 


In the village of Sipauwa in the Koraon police circle a small boy named 
Rajhban Singh disappeared towards the evening of March 22, 1933. 
Several villagers searched for him. They discovered two men named 
Baldeo and Musau, who said that they had seen- the missing boy together 
with the accused proceeding towards the west of the village and that the 
accused was carrying an axe under his arm. ‘This information was that 
evening given to the mukhya of the village. Ghunnai was sent for and 
questioned, but he denied all knowledge of the missing boy. Eventually he 
admitted that he had been with Rajhan Singh that evening, but he said 
that they had separated and he knew nothing of his movements after 
that. A girl, however, named Kani was present when the mukhya was 
making his investigations and she said that she too had seen the accused 
walking up and down the bank of a nala to the west of the village with 

< an axe under his arm. The next morning the mukhya and his party went 
to the nala and there they discovered the corpse of the missing boy floating 
pon the surface of the water. The body was taken out of the nala, and 
it was then found that both his hands had been chopped off at the wrists. 

j The corpse was taken to the house of the mukhya and the accused was again 
charged with having murdered the boy. After having -first again denied 
the charge, he confessed his guilt before the assembled villagers. ‘The 
accused next took the party to a small thatched hut in which he lived and 

in the presence of all of them produced from a hole in the floor the missing 


at *Cr. A. 625. 0f 1933 





CRIMINAL 
1933 
Sept. 14 


Youns, J. 
COLLISTER, J. 


Young, J. 





144 HIGH COURT [1934] 


ornaments including a pair of silver wristfets, a pair of gold earrings and 
a gold amulet with two coral beads. These ornaments were identified as 
having belonged to the deceased boy and as*having been worn by him on 
the preceding day. Further, a bandi which was identified as having been 
worn by the deceased boy, was discovered in the accused’s hut. An axe 
too was discovered there. The dhoti, which the accused was wearing, was 
noticed to be stained and was sent to the Chemical Examiner »and the 
Imperial Serologist. The latter report states that the stains were those of 
human blood. It is not necessary in this case for us to attach any weight 
to the evidence of these reports as the other evidence, in our opinion, is 
overwhelming. Eventually, on another search being made at the nala, 
two severed human hands were discovered in the water together with a 
stone which, from the marks upon it, looked as if it had been used as a 
chopping block. 

The evidence of all these witnesses was produced. ‘The learned Ses- 
sions Judge says that the evidence was given in a straight-forward and 
convincing manner. ‘There is one point which we have to notice. It 
was proved by the prosecution that the accused made a confession to a 
crowd of villagers. Apparently the chaukidar of the village was present 
in the crowd. Some of the witnesses denied the presence of the chaukidar 
as they were under the impression—which the Sessions Judge shared— that 
a confession made in the presence of a chaukidar was a confession to a 
policeman and, therefore, not admissible in evidence under Section 25 of 
the Evidence Act. The learned Sessions Judge, thinking that there might 
possibly be a doubt upon the question as to whether the chaukidar was 
there or not, excluded the evidence-of the confession from his considera- 
tion. On this point we have two observations to make: Firstly, that a 
confession to a chaukidar is not, in our opinion, a confession to a police-, 
man within the meaning of Section 25 of the Evidence Act. Secondly, 
we are not inclined to think that even if a policeman happened to be a 
member of a crowd of villagers and a confession was made to the villagers 
at large, the mere fact that a policeman happened to be present in the 
crowd would make the confession under the circumstances inadmissible in 
evidence. ‘There was then, in our opinion, no reason for the learned Judge 
to exclude the confession from his mind, and we can and do take it into 
consideration. ‘The learned Sessions Judge, however, was perfectly right 
when he said that there was ample evidence to convict the accused even 
after he had excluded the confession. 

The accused was the person last seen with the deceased boy when he 
was alive. He was observed walking with the deceased boy with an axe 
under his arm and was seen at the actual place where the body was dis- 
covered. He dug up in the presence of trustworthy witnesses ornaments 
clearly identified as belonging to the deceased. There is also the evidence, 
which we consider admissible that he made a confession of the offence to 
a large body of witnesses. 

The case for the Crown has been clearly proved. The learned Judge 
was correct when he said that it was an inhuman and horrible murder per- 
petrated in cold blood. We have, however, seen the appellant in Court. 
His age is given officially as 18. We have little doubt from his appearance 
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that he is considerably younger. We think that his age is probably 15 or Cananaz 

16. Under these circumstances we do not think that we ought to confirm a 

the sentence of death. In out opinion however horrible the crime, a boy 

of his age should not be hanged. ` At the age of 15 or 16 when a boy has Gronnat 

just come to the age of puberty, he may do many things then which he 

would never dream of doing when he was older. It is even possible that 

he may become a useful citizen. Young, J. 
ile remitting the sentence of death we have no alternative but to 

inflict the punishment of transportation for life. We direct that the Civil 

Surgeon of Allahabad, in whose charge the accused is in the district jail, 

should examine the boy and report to this Court as to his age. On receipt 

of ni report of the Civil Surgeon the case will be put up again before ‘this 

Bench. 
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ADVOCATE—IN THE MATTER OF* en 
Contempt of Courts Act (XII of 1926)—Sec. 3—Judge asked to stay proceedings = ___ 
—Tbreatened with suit for damages—Contempt of Court. 1933 
Where an advocate sent a communication to a judge, before whom an —— 
execution case was pending, that if he did not stay proceedings pending Sept, 3 $ 
e the disposal of a revision application he would run the risk of a suit for suraman, 
damages being brought against him, beld, that the advocate should be ©. J. 
punished for contempt of court under Section 3, Contempt of Courts Act. Kenpatt, J. 
Re Dyce Sombre, [1849] 41 E. R. 1207 relied on. 
Mubammad Ismail (Government Advocate) for the Crown. 
The judgment of the Court was delivered by 


SULAIMAN, C. J.—The Judge of the Court of Small Causes at Ali- Sulaiman, 
*garh has very properly made a complaint to this Court that some suitable © 7- 
action may be taken against Mr. Ajodhia Prasad Verma, Advocate, inas- 
much as he sent a threatening letter, dated July 31, 1933, to him. 


In this letter Mr. Verma, after informing the Judge that steps were 
‘being taken to put a certain decree in execution, while a revision was 
pending in the High Court, stated as follows:— 


I take the liberty to suggest to you that if you will be pleased after this 
information to stay all future actions in the said execution pending the 
final order in the said revision filed here at Allahabad, it shall be the best. 

I am taking this opportunity to inform you, so that in case further action 
in execution is taken even after this information and my client (after 
success) files a suit for damages, you shall not be in a position to put in 
your plea of good faith and bona fide. Also, if contrary is done, my client 
shall remain safe from future botheration. 


$ 
The writer wound up by saying that the Judge was at liberty to do 
J he best under the circumstances. 

It cannot be suggested for a moment that the tone and the purport 
the letter were not most objectionable and grossly improper. It un- 
~ dubtedly was intended to convey a threat to the judicial officer that it 
\ ould be best in his own interest to stay all further action in the execution 
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- Ct case; and it was coupled with the further intimidation that in case further 
—— action were taken a suit for damages would be filed against the judicial 
officer personally and in view of the said notice he would be deprived of 
Apvocats— a plea of good faith and bona fides. The intention obviously was to in- 
ne x or fluence the mind of the Judge by the threat held out to him and to pre- 
pam vent him from passing orders in the execution case which may, in his 
Sulaiman, free and independent judgment, appear to be most just and proper. 
CJ A private communication of this kind, if tolerated, would impro- 
perly interfere with the pure administration of justice and cannot be 
allowed to go unpunished. 


Oswald in his treatise on Contempt, Chapter 1, pp. 6 and 7, has 
quoted cases showing that the main question has always been whether or 
not there has been an interference or a tendency to interfere with the 
administration of justice; and it has always been held that attempting to 
intimidate or improperly to influence a Judge is a contempt. 

In re Dyce Sombre’ Lord Cottenham, L.C., laid down a general rule 
at page 1209: 

That every private communication to a Judge, for the purpose of in- 
fluencing his decision upon a matter publicly before him, always is, and 
ought to be, reprobated; it is a course calculated, if tolerated, to divert the 
course of justice, and is considered, and ought more frequently than it 
is, to be treated as, what it really is, a high contempt of court. ° 

The Lord Chancellor deprecated its being 
too often excused on account of the station in life of the parties supposed 
ignorance of what is due to a court of justice. 

We accordingly take a very serious view of the threat made to the 
Judge of the Small Cause Court that if he did not stay all future actions 
a suit for damages would be brought against him. It must be borne in 
mind that a contempt can never be completely purged by a mere subse-* 
quent apology howsoever full and ample. We accordingly convict him 
under Section 3 of the Contempt of Courts Act, 1926, and order that he 
pay a fine of Rs. 100. 


But Mr. Verma has been rightly advised to admit his guilt, tender an 
unconditional apology to the Judge of the court below, and to throw 
himself on the mercy of this Court. A written apology sent by him has 
been filed in which he has stated:— 

The petitioner admits his guilt and has been feeling repentance over 
what he has foolishly done, feels ashamed at his conduct in writing the 
letter, undertakes not to do anything similar in future and tenders full 
= unqualified apology to this Court as well as to the Judge of the court 

elow. 

It is in view of the unconditional apology made by Mr. Verma that * 
we direct that the punishment be remitted under the Proviso to Section 3. 

*[1849] 41 E. R. 1207 
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KUNJI and orutrs (Plaintiffs) 
: ; © Versus : 
i NIYAZ HUSAIN and oTHERs (Defendants) * 

Limitation Act, Art. 142—Applicability of —Whether confined to suits based on 
possessory titles. only—Plaintiff alleges not merely title to land but his posses- 
sion within limitation. 

Where the plaintiff sues for possession of immovable property on the basis 
of his title and pleads dispossession two months before the suit, and the 
defendants do not assert adverse possession but plead possession under an 
icrevocable license, the article of the Limitation Act which is applicable to 
such a suit is Art. 142, and the burden is on the plaintiff to show that his 
dispossession took place within 12 years of the suit. 

Case law discussed. 

SECOND APPEAL from a decree of M; F. P. HERCHENRODER EsQ., Dis- 
trict Judge of Cawnpore, reversing a decree of BABU ANAND BEHARI Lat, 
Munsif. i 

Saila Nath Mukerji and M. L. Chaturvedi for the appellants. 

-` Mushtaq Ahmad for the respondents. 


The following judgments were delivered:— 


Kine, J.—This was a suit for recovery of possession of land in the abadi 
of a village and for demolition of certain buildings constructed thereon. 

The plaintiffs are co-sharers in the village. They alleged that the 
‘building in question was situated upon two plots of land, one of which be- 
longetl to them and the other belonged to another group of zamindars who 
refused to join in the suit and therefore have been impleaded as pro forma 
defendants. ‘Their case was that about 7 years before the suit one Mst. 
Faqiran Jan began to construct a room on the land in dispute and when the 
zamindars came to know of this, they raised objections and the construc- 
tion was stopped. Subsequently, the outer walls, about three feet in 
height, have been lying incomplete for five or six years. Then about two 
months before the suit the defendants began to build a mosque on the land 
in dispute without having obtained permission from the zamindars, and 
refused to stop the construction when the zamindars remonstrated. 

The defence was that the mosque had been built about 24 years before 


‘ the institution of the suit by one Mst. Nasiban who had obtained permis- 


sion from the zamindars of that time for building the mosque. Ever since 
its construction the Moslems of that village and neighbouring villages used 


' to’offer their prayers at the mosque. They denied that any new core 
a- 


had been built recently but alleged that the old mosque had become 

fpidated and had partly fallen.down and they had merely reconstructed or 

repaired it recently. They denied that the plaintiffs had any right to get 

the mosque demolished. They further pleaded that the plaintiffs have not 
n in possession of the land within 12 years before the institution of the 
it and therefore their claim was barred by time. 

The parties agreed that they would not produce any oral testimony 
and that the court should decide on the basis of documentary evidence after 
*S, A. 939 of 1929 

19 


1933 





Dec. 19 
SULAIMAN, 


C. J. 
Kine, J. 


King, J. 


Cryin 


1933 


Kounyi 
v. 


Nryaz 
Husain 





King, J. 


148 HIGH COURT [1934] 


inspection of the locality. The learned Munsif therefore made a local ins- 
pection and recorded his notes. The principal issue was whether the plain- 
tiffs have been in possession of the land, ort which the mosque is built, for 
more than 12 years before the suit and whether the suit was barred by time. 

The trial court came to the conclusion that the plaintiffs’ case was subs- 
tantially correct and that the mosque, as it stands at present, had been newly 
constructed and only the lower portion of it is about 10 years old and that 
the whole of the mosque lies within the plaintiffs’ zamindari. He held that 
it was for the defendants to have proved that they had been in adverse pos- 
session of the land for more than 12 years before the suit. ‘There was no 
documentary evidence that the mosque had been built with the permission 
of the zamindars. The court accordingly came to the conclusion that the 
suit was not barred by limitation and decreed the plaintiffs’ claim. 

The defendants appealed and the learned District Judge took the view 
that the matter should be decided upon a strictly literal interpretation of the 
pleadings. As the plaintiffs clearly alleged their dispossession within two 
months of the filing of the suit, Article 142 of the Indian Limitation Act 
was applicable and it was incumbent upon the plaintiffs to prove that they 
had been dispossessed within 12 years. He further observed that the defen- 
dants never expressly raised the question of adverse possession as they had 
alleged that the mosque had been built 24 years ago with the permission of 
the zamindars. He held that the suit was barred by limitation and dismiss- 
ed the plaintiffs’ claim. 

When the plaintiffs came to this Court in second appeal the case was 
originally heard by a learned single Judge who agreed with the District Judge 
that Article 142 of the Limitation Act was applicable, but as there wis no 
definite finding by the lower appellate court that the plaintiffs had been 
dispossessed or had discontinued possession more than 12 years before the 
suit, he remitted an issue to the court below for a defiñite finding on the 
question whether or not the plaintiffs were dispossessed or had discontinued 
their possession 12 years before the suit. 

The court below has now submitted its finding which is as follows: 

I have not the least doubt in my mind that the case for the defendants 
respondents is true and that the mosque being much more than 12 years old, 
the plaintiffs were dispossessed long before the 12 years preceding their suit. 

The principal contention for the appellants is that Article 142 of the 
Limitation Act is not applicable to the facts of this case and that the onus 
is upon the defendants to prove adverse possession for more than 12 years 
and not upon the plaintiffs to prove possession within 12 years. As the 
contention is that the learned single Judge who remitted the issue to the 
court below on the question of possession was wrong in holding that Article’, 
142 was applicable, the case has been heard by a Bench of two Judges. 

The appellants have referred to a number of authorities in support of 
their contention that Article 142 is not applicable and that the onus was 
not upon the plaintiffs to prove possession within limitation but was upon 
the defendants to prove adverse possession. In the case of the Secretary of | 
State for India v. Chellikani Rama Rao* their Lordships of the Privy Coun- | 
cil observed: 

ŽI. L. R. 39 Mad. 617 
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Nothing is better settled than that the onus of establishing title to pro- 
perty by. reason of possession for a certain requisite period lies upon the 

person asserting such possessfon. e 
This observation must be read in the light of the facts of that case. 
That suit was not for possession of immovable property. It was a claim 
under the Forest Act against the Secretary of State for India and their Lord- 
ships observed that persons preferring such claims were in the same posi- 
ition as persons bringing a suit in an ordinary court for a declaration of 
right and Article 144 of the Limitation Act was applicable. The onus of 
establishing possession for the required period was upon the claimants. It 
must be observed that the claimants or plaintiffs were in possession of the 
land and were seeking a declaration of proprietary title on the ground of 
long continued possession. In such a case their Lordships held that the onus 
was upon the plaintiffs to establish their adverse possession for the required 
period. The facts of this case are totally different. The persons in pos- 
session of the land, namely, the defendants, are not seeking for any declara- 
tion of title, they are merely resisting the plaintiffs’ claim to eject them. 
Moreover, the defendants in the present case did not even set up a claim 
to adverse possession. Their case was that the builder of the mosque had 
beén permitted by the zamindars to build upon the land. Their position 
therefore was that of licensees whose license was irrevocable, because the 
licensee acting upon the license had executed a work of a permanent char- 
acter and had incurred expenses in the execution (see Section 60 (b) of the 
Easements Act). The case of Jai Chand Bahadur v. Girwar? can also be dis- 
tinguished. In that case, a zamindar sued for the ejectment of the defend- 
ant on*the ground that the latter was a licensee. The defendant denied the 
license and set up adverse possession. It was held that the defendant hav- 
ing set up adverse right, the question whether the license was ever given 
or revoked was immaterial. The plaintiff was entitled to succeed simply 
on the strength of his prima facie title as zamindar, and it was unnecessary 
for him to prove that he had been in actual possession within 12 years. The 
important distinction is that in that case the defendant set up adverse pos- 
session and denied the license, whereas in the present case the defendants 
never set up adverse possession but did plead a license. The case of Moham- 
mad Ishaq v. Zindi Begum? was decided by a Bench of this High Court, 
but that is also distinguishable. It was a suit for the ejectment of a person 
‘who had been holding as a lessee, but who continued in possession after the 
expiry of his lease. On the plaintiff’s case, Article 142 would clearly not be 
applicable and on the other hand, Article 144 clearly would be applicable, be- 
cause it was alleged that the defendant’s possession became adverse from the 
time of the expiry of his lease. It was held in that case that the burden was 
upon the defendant to prove adverse possession for more than 12 years; but 
at ruling has no direct application ‘to the facts of this case. In a recent case 
decided by a Bench of this Court, Kanhaiya Lal v. Girwar*, it was held that 
the Article of the Limitation Act applicable to a suit in which the plaintiff 
sues for possession of immovable property on the basis of his title is Article 
144 and if in such a suit the plaintiff proves his title, he is entitled to a 
ecree, unless the defendant succeeds in establishing his adverse possession 
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for a period of more than 12 years. It was also held that Article 142 has 
no application to cases in which the plaintiff claims relief on the basis of 
his title. This ruling does no doubt, priñ:a facie, support the appellants’ 
contention, but the propositions laid down in this ruling must be interpre- 
ted with reference to the facts of the case. In that case, the defendant 
clearly set up a plea of adverse possession for a period of more than 12 years. 
I think we must take their Lordships to mean that when the pħintiff sues 
for possession on the basis of his title and proves his title and when the 
defence consists merely of a plea of adverse possession for more than 12 
years, then the onus is upon the defendant to prove his adverse possession 
for the requisite period. The propositions are certainly laid down in very 
wide terms, but I cannot take their Lordships to mean that if the defen- 
dant does not assert adverse possession but sets up some other defence, such 
as the right of a lessee, he must nevertheless be compelled to prove an asser- 
tion which he never made and which is moreover inconsistent with the asser- 
tions which he had made. In my opinion, this ruling cannot be applied to 
a case like the present, where the plaintiffs pleaded dispossession two months 
before the suit and the defendants did not assert adverse possession but plea- 
ded an irrevocable license. The case of Kallan v. Mohammad Nabi Khan” 
can also be distinguished. That was a suit for the ejectment of a tenant. 
The defence was a denial of the alleged tenancy and plea of adverse posses- 
sion. In such circumstances, it was held that Article 144 was applicable and 
the defendant must prove adverse possession for the requisite period. I 
think this ruling does not apply to the facts of this case. Kumar Kama- 
hhyav. Ram Raksha Singh? does not seem to support the appellants’ conten- 
tion. It was a suit for possession against the assignee of a lessee. Appafently, 
the assignee was willing to pay rent to the plaintiff, provided that his name 
was entered as the holder of the mukarrari interest and that he was given 
receipts in his own name, but the plaintiff refused to do this. The defence 
was that he had been in adverse possession for more than 12 years before the 
suit. Their Lordships of the Privy Council held that the plaintiff had fail- 
ed to prove that the relationship of landlord and tenant existed between the 
parties within 12 years before the suit and the suit was barred by limitation. 
This ruling may be distinguished on the ground that the defendant pleaded 
adverse possession; but in any case, the decision seems to be rather against 
the appellants than in their favour. 

_ Looking to the language of Section 142 of the Indian Limitation Act, ' 
it seems to me applicable to the facts of this case. The plaintiffs alleged 
not merely their title to the land in dispute but their possession within limi-, 
tation. They clearly alleged that they had been dispossessed by certain’ 
specified wrongful acts of the defendants only about two months before 
the institution of the suit. It is therefore a case where the plaintiff, while 
in possession of the property, has been dispossessed. ‘The dispossession was 
caused by the building of the mosque which, according to the plaintiffs’ 
own case, was begun only two months before the suit. Their allegations 
have been found to be quite false as the mosque was built more than 12 years 
before the suit. _ f _ 

A number of rulings have been relied upon by the learned advocate} 
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for the respondents in support of his contention that Article 142 is appli- 
cable and that the learned District Judge and the learned single Judge of 
this Court were correct in applying the provisions of that article. 


Mobhima Chuuder Mozoomdar v. Mohesh Chunder Neogi’ was a suit 
to recover possession of land on the basis of title and the plaintiffs proved 
anterior title. ‘They had been admittedly dispossessed some years before 
the suit and the land was occupied by the defendants who denied the plain- 
tiffs title. In such circumstances, it was held by their Lordships of the 
Privy Council that the burden of proof was on the claimants to prove their 
possession at some time within the 12 years prescribed by Article 142. It 
was further held that although the plaintiffs had certainly showed an an- 
terior title, this was not enough, without proof of their possession within 
12 years, to shift the burden of proof on the defendants to show their title 
to retain possession. It is not clear whether the defendants expressly claim- 
ed title by adverse possession. The whole dispute was whether the plaintiffs 
had been able to prove possession within limitation. Maharajah Koowur 
Rabu Nitrasur Singh v. Baboo Nund Loll Singh? was a suit to recover pos- 
session of land alleged to belong to the plaintiffs. The defendants admit- 
tedly had been, in possession for 10 years before the suit. The defendants 
claimed that they were the rightful owners of the land and in any case the 
plainwiff had been out of possession for more than 12 years. Their Lordships 
of the Privy Council held that the burden was upon the plaintiff to prove 
that he had been dispossessed within 12 years before the suit and that no 
proof of anterior title could relieve him from this onus or shift the onus 
on tg the defendants by compelling them to prove the time and manner 
of their possession. Innasimuttu v. Upakarath® is another Privy Council 
case. The suit was to recover possession on the basis of title. Defendant 
had been admittedly in possession for 7 years before the suit and he claimed 
to have been in possession for a longer period. It was held upon the evi- 
dence that the plaintiff had not been in possession within 12 years before the 
suit and the suit was time-barred under Article 142. Mahammud Amanul- 
lab Khan v. Badan Singh" is also a decision by their Lordships of the Privy 
Council. In that case, the plaintiffs claimed possession on the basis of an 
anterior title. ‘The defence was that they had been dispossessed more than 
12 years before the suit. It was held that they had been dispossessed more 
than 12 years before the suit and their claim was barred under Article 142. 
In Rani Hemanta Kumari Debi v. Maharajah Jagadindra Nath Roy Baha- 
dur™ it was held by their Lordships of the Privy Council that it was for the 


, Plaintiff in a suit for ejectment to prove possession prior to the alleged dispos- 
’ session. In the question of evidence the initial fact of the plaintiff's title 


j 


‘corhes to his aid with greater or less force according to the circumstances 


established in evidence. This is a clear authority for the proposition that 
in 'a suit for ejectment the burden’of proof is upon the plaintiff to prove 
that he had been dispossessed or discontinued posséssion within 12 years be- 
fore the suit. f 


It appears that none of the rulings relied upon by the appellants are 
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directly in point and there are several weighty authorities against their con- 
tention. If the defendants set up a plea of adverse possession, then the onus 
may be on them to prove their plea. e But When, as in the present case, the 
plaintiffs allege that they have been dispossessed two months before the suit, 
and the defendants do not assert adverse possession but plead possession un- 
der an irrevocable license, it seems impossible to apply Article 144. Article 
144 can only apply when Article 142 is not applicable; and when the plain- 
tiffs clearly stated that they had been dispossessed by the building of the 
mosque about two months before the suit, I think that Article 142 is appli- 
cable and agree with the learned District Judge and the learned single Judge 
of this Court on this point. 

As regards the finding of the court below on the question of possession, 
it has been urged that the finding is vitiated because the court has taken 
into consideration an affidavit filed on behalf of the defendants alleging 
that the mosque in question has been in existence for about 25 years. It 
appears that the plaintiffs had prayed for a temporary injunction under 
Order XX XIX, Rule 1 to restrain the defendants from continuing to build 
the mosque pending the decision of the suit. For the purposes of contes- 
ting this application the defendants had filed the affidavit in question and 
the plaintiffs apparently had not troubled to file any affidavit by way 
of rejoinder. I doubt whether this affidavit could properly be gaken 
into consideration as substantive evidence in the suit. The affidavit 
was filed merely for contesting the application for an injunction and 
was not, we think, intended to be treated as evidence in the suit itself. 
This point however is not of much importance, as even if it is left out of 
account, it is quite clear that the plaintiffs have failed to prove their’ dis- 
possession within 12 years before the suit. If the onus is on them, then 
they have certainly failed to discharge that onus. I would accordingly 
dismiss the appeal with costs. 

SULAIMAN, C. J.—I concur. It is quite obvious to me that Article 
144, which is a residuary article for suits for possession of immovable proper- 
ties not otherwise specially provided for, cannot apply to a case for which 
there is special article. There cannot be any manner of doubt that if a 
suit falls within the four corners of the language in the first column of 
Article 142, it is specially provided for and cannot possibly fall under the 
general Article 144. Now suits to which Article 142 is applicable are suits 
for possession of immovable property when the plaintiff, while in posses- 
sion of the property has either (1) been dispossessed or (2) has disconti- 
nued the possession. In such a case the suit must be brought within 12 
years of the date of the dispossession or the discontinuance. It seems to me to 
be quite clear that where the plaintiff admits that while in possession he has 
been dispossessed or has discontinued his possession, then the burden is upon 
him to show that his dispossession or discontinuance took place within 12 
years of the suit. If he fails to show that his suit has been filed within 12 
years from the date when he was dispossessed or he discontinued his posses- 
sion, then his suit would be time-barred. In such an event it would be 
wholly unnecessary for the defendant to lead evidence to establish his ad- 
verse possession maturing into complete title. The legislature has laid a 


_ burden on a person who, while in possession, is dispossessed or who disconti- 
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nues possession. He has obviously notice of the fact of his dispossession 
or discontinuance of possession and must sue before the expiry of 12 years. 

This view has been laid down by their Lordships of the Privy Council 
in the cases referred to by my learned brother which I need not discuss (see 
Mohima Chunder Mozoomdar v. Mohesh Chunder Neogi?, Mohammad 
Amanulla Khan v. Badan Singh", Rani Hemanta Kumari Debi v. Maharaja 
Jagadindrd Nath Roy Bahadur and the Secretary of State for India and 
Innasimutiu Udayan v. U pakarath Udayan™. 

These authorities would also show that Article 142 is not confined to 
suits based on possessory titles only as distinct from suits in which the plain- 
tiff proves his title as well. There seems to be no justification for introduc- 
ing new words into the article in order to limit its scope, when the words 
are general. 

I agree that the appeal should be dismissed. 


By THE Court—The appeal is dismissed with costs. 
i Appeal dismissed 
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Limitation Act, Sec. 144—Adverse possession—Requirements of—Proof of— 
Knowledge of true owner—Whether necessery—Continuous possession—Proof 
of—Adverse possession against Crown—Requisites of. 

While possession to be adverse must be adequate in continuity, in pub- 
licity and in extent, it is not necessary that it should be shown to, have 
been brought to the knowledge of the true owner. It is sufficient that 
the possession be overt and without any attempt at concealment so that 
the person against whom time is running ought, if he exercises due vigil- 
ance, to be aware of what is happening. Nor is it necessary in order to 
establish adverse possession that the proof of acts of possession should 
cover every moment of the requisite period. Its nature must necessarily 
vary with the nature of the subject possessed. It must be the kind of 
possession of which the particular subject is susceptible and adverse posses- 
sion must be established though several acts of possession are at considerable 
intervals. 

f With only one difference that a much longer period of adverse posses- 
' _ sion is required in the case of the Crown than in the case of a subject, 
j there is no discrimination in the Limitation Act between the Crown and 
Í the subject as regards the requisites of adverse possession. 

In the case of a fishery in a navigable river belonging to. the Crown, 
the granting by a person other than the Crown of leases or licenses to fish 
is evidence of the usurpation by that person of the distinctive rights of 
the Crown and is thus most important evidence of adverse possession. 


APPEAL from a decision of the High Court of Judicature at Fort 
illiam in Bengal, reported in A. I. R. [1927] Cal. 403. 
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The following judgment was delivered by 


SECRETARY OF i , 
STATE Lorn MacmitaN—The only question which has been argued before 


Denvvor, their Lordships in these consolidated appeals is whether the High Court 
Lat Kaay Of Judicature at Calcutta have rightly decided that Debendra Lal Khan, 
the plaintiff in the suit, “has right by adverse possession to the fishery” 
in a portion of the river Cossye. The Secretary of State for India in 
Council (hereinafter referred to as “the Crown”), who is the defendant 
in the suit, contests in his appeal the soundness of this decision. Debendra 
Lal Khan (hereinafter referred to as “the plaintiff”), besides supporting 
the decision of the High Court in his favour, raises in his appeal certain 
other issues which have been decided against him. His counsel, however, 
intimated that in the event of the decision of the High Court with regard 
to the fishery in question being upheld by their Lordships, the plaintiff 
did not propose to proceed with his appeal. 


The river Cossye, also known as the Kangsabati, rises in the hills of 
Chota Nagpur, and is a tributary of the Haldi, which flows into the 
Hoogly. It has been found both by the Subordinate Judge and by the 
High Court to be a “large navigable river” within the meaning gf the 
Bengal Regulation XI of 1825. Prima facie, therefore, the property of 
the alveus and of the fishery is in the Crown. The dispute relates to the 
fishery in some twelve to fourteen miles of the river in the District of 
Midnapore, extending from Kankabati Ferry Ghat eastward and down 
stream to Pathra Temohani, with the exception of a short stretch ôf the 
river in the vicinity of a dam known as the Midnapore Anicut, the fishery 
in which is admittedly still the property of the Crown. N 


By Section 28 of the Indian Limitation Act, 1908, it is provided tha 

“at the determination of the period [by the Act] limited to any person 
for instituting a suit for possession of any property his right to such 
property shall be extinguished.” By Article 149 of the First Schedule to 
the Act the period limited to the Crown for instituting a suit is 60 years 
from the time when the period of limitation would begin to run under 
the Act against a like suit by a private person. In the case of a suit by a 
private person for possession of immovable property, or any interest 
therein not otherwise specially provided for, the time when the period of ' 
limitation would under Article 144 begin to run is the time when the \ 
possession of the defendant becomes adverse. By Section 2 (4) “‘defend-, 
ant’ includes any person from or through whom a defendant derives his i‘ 
liability to be sued,” and by Section 2(8) “ ‘plaintiff’ includes any person 
from or through whom a plaintiff derives his right to sue.” 


The effect of this legislation is that if the plaintiff can establish that t 
he and those from or through whom he derives right have for 60 years 
been in possession adverse to the Crown of the fishery in question, any 
right of the Crown thereto is extinguished, and the plaintiff is entitled to 
succeed in his claim. The suit was instituted on April 2, 1919, and thà 
60 years thus run from April 2, 1859. The question accordingly is \ 
whether the fishery has from April 2, 1859, been possessed adversely to 
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ce li by the plaintiff or those from or through whom he derives 
right. 

As to what constitutes adverse *possession, a subject which formed 
the topic of some discussion in the case, their Lordships adopt the language 
of Lord Robertson in delivering the judgment of the Board in Radhamoni 
Debi v. Collector of Khulna’, where his Lordship said that “the possession 
required fust be adequate in continuity, in publicity and in extent to 
show that it is possession adverse to the competitor.” The classical re- 
quirement is that the possession should be nec vi nec clam nec precario. 
Mr. Dunne for the Crown appeared to desiderate that the adverse posses- 
sion should be shown to have been brought to the knowledge of the Crown, 
but in their Lordships’ opinion there is no authority for this requirement. 
It is sufficient that the possession be overt and without any attempt at 
concealment so that the person against whom time is running ought, if he 
exercises due vigilance, to be aware of what is happening. If the rights 
of the Crown have been openly usurped it cannot be heard to plead that 
the fact was not brought to its notice. The Limitation Act is indulgent 
to the Crown in one respect only, namely, in requiring a much longer 
period of adverse possession than in the case of a subject; otherwise there 
is no discrimination in the statute between the Crown and the subject as 
regards the requisites of adverse possession. It may be added that it is not 
necessary in order to establish adverse possession that the proof of acts 
of possession should cover every moment of the requisite period. Though 
the possession “be not proven to have continued every quarter, month 
or year, yet ordinary possession will be sufficient ad victoriam cause, 
albeit it be proponed in the terms of a continual possession, quia probatis 
extremis presumuntur media, if the distance be not great.” (Stairs 
Institutions of the Law of Scotland, IV, 40. 20). “The fact of possession 
may be continuous though the several acts of possession are at consider- 
able intervals. How many acts will infer the fact is a question of proof 
and presumption independent of prescription” (Millar on Prescription, 
p. 36). The nature of the requisite possession must necessarily vary with 
the nature of the subject possessed. The possession must be the kind of 
possession of which the particular subject is susceptible. The Crown in 
the case of a fishery belonging to it exercises its rights by granting leases 
or licenses to fish; it does not itself fish. Consequently the granting by 


‘a person other than the Crown of leases or licenses to fish in the case of a 


fishery which prima facie belongs to the Crown is evidence of the usurpa- 


_ tion by that person of the distinctive rights of the Crown and is thus 


A 


i 


/ 
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most significant evidence of adverse possession. Where a fishery is claimed 
in a navigable river which is open to the public for the purposes of navi- 


j gation, the observations of Lord Watson in Young v. North British Rail- 


way Company? should be borne in mind. The claimant there sought to 
establish a prescriptive right to foreshore and Lord Watson (at p. 553) 
pointed out that “in estimating the character and extent of his possession 
it must always be kept in view that possession of the foreshore in its 
natural state can never be in the strict sense of the term exclusive. The 
proprietor cannot exclude the public from it at any time, and it is prac- 
127 I. A. 136 at 140 271887] 12 App. Cas. 544 
20 
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tically impossible to prevent occasional encroachments on his right.” 

As regards the admissibility of evidence of acts of possession in parts 
of a river adjoining the part actually in digpute there is the high authority 
of Baron Parke in favour of admitting such evidence provided there is 
“a common character of locality” (Jones v. Williams*). 

With these preliminary observations their Lordships proceed to exa- 
mine the evidence in the present case. For this purpose it is nécessary to 
differentiate between on the one hand the fishery in the stretch of the 
river from Bhura to Benasuli and on the other hand the rest of the fishery 
claimed. 


(1) Between Bhura and Benasuli the river flows at some places 
through and at other places along the boundary of certain lands known 
as the zemindary Tappe Dharenda which belonged to Raja Sri Narain Pal 
and which were purchased from him by the plaintiff’s predecessor in 
1906. It is not disputed that the plaintiff is entitled to pray in aid any 
acts of possession of this section of the fishery on the part of his predeces- 
sors in title in these lands. 

The Subordinate Judge held that this portion of the river, including 
the fishery rights, formed part of the zemindary Tappe Dharenda which 
the plaintiff’s predecessor had purchased from Raja Sri Narain Pal, and 
that Raja Sri Narain Pal and his predecessor were in possession of this 
portion of the river from before 1859 onwards. He therefore declared 
the plaintiff's zemindary right to this portion of the river. The High 
Court, on the other hand, negatived the plaintiff’s right to this portion 
of the river as part of his zemindary, but held that he had acquired a 
right to the fishery by adverse possession. Their Lordships would, iñ any 
event, be slow to disturb what is tantamount to a concurrent finding in 
the plaintiff’s favour on the question of the possession of the fishery in 
this part of the river, but their Lordships have satisfied themselves that 
the evidence of possession on the part of the plaintiff and his predecessors 
is adequate. It starts well with a kabulyat of 1856 in favour of the 
plaintiff's predecessor by ijaradars of the fishery in precisely this stretch 
of the river, described as within Tappe Dharenda, for a term of seven 
years, thus extending into the 60 years limitation period. It is true that 
there are no other kabulyats of early date applicable to this portion of the 
river, but there is other evidence of possession which has been fully exa- 
mined below, and which it is unnecessary to discuss again in detail. The 


criticism which their Lordships have heard of this evidence has failed to . 


convince them of its insufficiency. Their Lordships are accordingly of 
opinion that the plaintiff by himself and his predecessors has had for the 
requisite 60 years adverse possession of the fishery in the portion of the 
river from Bhura to Benasuli, and that he has thereby acquired right\ 
to it. 


(2) There remains for consideration the question of the fishery in ` 


the portions of the river from Kankabati Ferry Ghat to Bhura and from 

Benasuli to Pathra Temohani (under exception of the fishery in the sho 

stretch at the Midnapore Anicut admittedly belonging to the Crown). 

Here somewhat different issues are raised. It was not contested that since 
*[1837] 2 M. & W. 326 at 331 
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1870 the plaintiff and his predecessors, being proprietors of the lands 
through or alongside which thg river at these parts flows, have granted 
leases or licenses of the fishery throughout those portions of the river 
and have drawn revenue therefrom. ‘There is some evidence of members 
of the general public having fished in the waters in question, but such 
acts were in no proper sense acts of the Crown. ‘They are characterised 
in the judgment of the High Court as “isolated and casual,” and their 
Lordships, having regard to the passage above quoted from the judgment 
of Lord Watson in Young v. North British Railway Company (cit. sup.), 
are of opinion that they were quite insufficient to deprive the plaintiff's 
possession of the requisite exclusive character. Their Lordships therefore 
find that since 1870 the plaintiff and his predecessors have been in adverse 
possession of the fishery in the whole of these portions of the river. 

That being so, the plaintiff starts with the advantage of 49 years’ 
adverse possession to his credit. But he has still to prove adverse possession 
for the antecedent 11 years from 1859 to 1870. The main contest in the 
case has centred round this period. 

Among the evidence relating to these years there are certain docu- 
ments to which their Lordships attach special importance. It appears 
that in April, 1859, the Secretary to the Government of Bengal addressed 
a lettes to the Secretary of the Board of Revenue, Lower Provinces, in- 
quiring if there was “any obstacle or objection to the levying of a tax on 
the fisheries of navigable rivers such as the Hoogly or Ganges.” The 
Secretary of the Board of Revenue, in his reply of August 2, 1859, 
reported, inter alia that:— 

° The zemindars and others have in some way or other usurped the rents 

of many of the fisheries in the large navigable rivers which run by the 

borders of or through their estates, but’ the Board do not consider that 
they can show any good title and they see no reason why the State should 
not avail itself of these resources. Doubtless the zemindars will plead 
prescriptive rights which in many instances they will try to support by 
documentary and other evidence The best plan in the opinion of the 

Board is to divide the fisheries in navigable rivers into convenient sections 

or blocks and to invite farming tenders for them. By this means the 

probable value of the fisheries may be ascertained and the objections made 
by those who have usurped the rents would have to be inquired into by 

the local officers. . . 

! On September 12, 1859, the approval of this plan by the Lieutenant 
Governor is reported in a letter which contains the following passage:— 
; If any private person claims a right of fishery in such public waters as 

/ are described, his claim will be considered. If he can support it in the 

opinion of the Revenue authorities, it will be properly respected; otherwise 

, the Courts will be open to him. 
/ Following upon this an official investigation was made of the position 
fof the fisheries in various rivers including the Cossye, and there is pro- 
duced a document of 1861 giving the result of the investigation of the 
alkar Mehal of the river Kangsabati (Cossye) appertaining to the district 
{f Midnapore. ‘This contains a tabulated list of the tenants and ijaradars 
f particular portions of the river together with the rents paid. Among 
the sections of the river mentioned in the list it is possible to identify the 

‘greater part if not the whole of the portions now in dispute. There is 
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also a report of 1861 showing the state of possession of fisheries in the 
Cossye in private hands, though this apparently does not include the part 
of the river with which this case is*concerned. At the conclusion of the 
investigation the Collector of the Midnapore District on August 13, 1862, 
ordered all the cases relating to the jalkar to be struck off “as the members 
of the Board have ordered that there cannot be any jalkar settlement of 
any river except the Hoogly and the Bhagirathi.” ° 

The fact and the result of this investigation are highly significant. 
From the documents just quoted it appears that in 1859, a critical year for 
the plaintiff, the státe of possession of the fisheries in the Cossye was official- 
ly investigated on the initiative of the Crown, with the result that a whole 
series of these fisheries including at least the major part if not the whole of 
those now in dispute were reported to be in private hands. The Crown 
had been specifically warned that fishing rights were being usurped and that 
prescriptive claims would be put forward, but so far from taking any steps 
in the case of the Cossye to challenge the usurpers or to vindicate its rights, 
the Crown appears to have acquiesced in the existing state of private posses- 
sion. It is immaterial whether it did so because it was satisfied that private 
rights had been acquired or because it then took the view that the Cossye 
was not a large navigable river, and so not Crown property. In point of 
fact throughout the whole period from 1859 onwards there is no eyidence 
of any attempt by the Crown to assert or exercise any fishery rights in the 
now disputed portions of the river. In their Lordships’ opinion it is highly 
important that at the very beginning of the limitation period fisheries in the 
Cossye in the Midnapore District are found to be in private hands to the 
knowledge of and without challenge by the Crown. This evidence hds both 
a positive and a negative aspect. On the one hand it vouches that private 
leases were in existence of fisheries in the actual waters in dispute; on the 
other hand it shows the Crown’s acquiescence in the usurpation of its rights, 
if usurpation it was. 


The other documentary evidence applicable to the period from 1859 
to 1870 was elaborately examined by the learned judges of the High 
Court and was again subjected to searching criticism at their Lordships’ 
bar. In the opinion of their Lordships, having regard to the position of 
matters as officially recorded at the beginning of this period, the subsequent 
records are sufficient to afford the requisite proof of continued adverse pos-, 
session of the fisheries in the disputed waters down to 1870. 

But the plaintiff before victory is secured has to surmount a further 
obstacle which the Crown seeks to place in his way. Assuming that ther 
was adverse private possession between 1859 and 1870 of the fisheries int 
these portions of the river, the Crown argues that the plaintiff cannot legal- 
ly avail himself of it, on the ground that the plaintiff does not derive hi 
right to sue from or through those who enjoyed that possession. There} 
was, it appears, a complicated episode, extending from about 1847 to 1870, 
in the title to the plaintiff’s lands through or along which these portions of 
the river extend, as a result of which there was, so the Crown contends, a 
breach of continuity which precludes the plaintiff from “tacking” the pos, 
session had of the fisheries from 1859 to 1870 to the possession subsequently 
had by the plaintiff and his predecessors from 1870 to 1919. The history’ 
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of the matter is fully set out in the judgment of the Subordinate Judge and 
also in the narrative of the report of the case of Nawab Sidhee Nuzhur Ally 
Khan v. Rajah Ojoodhbyaram Khant. This narrative, as the reporter records, 
and as their Lordships have verified, is quoted from the judgment delivered 
by Sir Edward Vaughan Williams on behalf of the Board. What happened 
may be stated in outline. The plaintiff’s ancestor in the ’thirties and ’forties 
of last ceñtury borrowed largely from certain Debs of Calcutta, to whom 
he mortgaged his Midnapore zemindary which included the lands through 
or along which the portions of the river in question extend. The Debs in 
1847 obtained a foreclosure decree which, as well as the property, they sold 
to one Abbott who dispossessed the mortgagor. Abbott made a collusive 
sale of the property to one McArthur, and after a further series of trans- 
actions the property was acquired in 1851 by Nazir Ali, who was in posses- 
sion throughout the critical period from 1859 to 1870. In proceedings 
instituted in 1848 by the plaintiff’s predecessor, the then Raja, the fore- 
closure decree was set aside as having been irregularly obtained and “the 
mortgagor was restored to his original and legal relation to the mortgage 
title.” Without further detailing the complicated course of litigation, it 
is sufficient to state that in 1860 proceedings for redemption and accounts 
were instituted by the Raja against Nazir Ali, who was then in possession 
and qghers, in which the Raja obtained a decree in his favour in 1867. An 
accounting ensued and it would appear that the Raja ultimately regained 
possession of the zemindary in 1870. It was argued by the Crown that the 
present plaintiff was not entitled to connect his possession with that of Nazir 
Ali, inasmuch as Nazir Ali had been shown to be a mere illegal interloper. 
It is true that the periods of possession of a series of independent trespassers 
cannot be added together and utilised by the last possessor to make up the 
statutory total period of adverse possession. Dixon v. Gayfere’. But Nazir 
Ali’s position was not that of an independent trespasser. Possession acquired 
under a foreclosure decree is no doubt not in privity with the mortgage title, 
but when the foreclosure decree was set aside such title as Nazir Ali had was 
derived from the mortgagor, and he was held to be answerable as mortgagee 
in a suit for redemption and accounts. The decree pronounced against him 
proceeded on the footing of his being a mortgagee in possession. ‘There can 
be no question that a mortgagor for the purposes of the Limitation Act 
can avail himself of or “tack” on to his own adverse possession the adverse 
possession of his mortgagee. If then the position of Nazir Ali was not that of 
an independent stranger but in effect that of a mortgagee, as their Lordships 
hold, then the plaintiff may add Nazir Ali’s adverse possession to that of 
himself and his predecessors since 1870. On the whole case accordingly the 


_Crown’s appeal fails. 


The attention of their Lordships was drawn to a slight discrepancy bet- 
ween the judgment pronounced by the High Court and the terms of the 
formal decree in the matter of the description of the stretch of the river at 
the Midnapore Anicut, the fishery in which admittedly belongs to the 
Crown. Counsel for the parties agreed that in the event of the judgment 
being upheld the decree should be varied by altering the words “except the 
part from the Saddar Ghat at Midnapore between Stations 138 and 139 to 

+ [1866] 10 Moo. I. A. 540 * [1853] 17 Beav. 421 
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Cva the Lock Gates of Mohunpur” so as to read;‘‘except the part from the Saddar 
933. Ghat at Sujagunge Midnapur to the Lock Gates of: Mohunpur.” 
Their Lordships will humbly advise His Majesty that the appeal of the 
ear inchs °F Crown be dismissed and the judgment of the High Court affirmed with 
"). tthe variation above stated and that the appeal of the plaintiff be also 
Denenpra dismissed. As the appeals were consolidated and the record and cases were 
Tat KHAN common to both appeals, the plaintiff will have his costs in the consolidated 
Lord appeals subject to a reduction of one-eighth and exclusive of the costs of 
Macmillos his petition for special leave to appeal which he must himself bear. 


Appeal dismissed 
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Was A widow of a joint Hindu family is entitled to such an amount of “main- 
Sır GEORGE tenance from the male members of the joint family as would enable her to 
LownpDEs live with the same degree of comfort and with the same reasonable luxury, 


neither on too penurious and miserly nor on an extravagant scale, as she had 
in her husband’s lifetime. Ekradeshwari Babuasin v. Homeshwar Singh, 
56 I. A. 182 at 187 followed. The Judicial Committee will not inter- 
fere with the order of the High Court fixing a particular amount unless it 
was shown that the High Count had erred in law by applying an inappli- 
cable principle in measuring the amount. s 
APPEAL from a decision of the High Court of. Judicature at Fort 
William in Bengal reported in 58 Cal. 745. 
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The following judgment was delivered by 


Lord Lorp MacmirLaN—This is a suit in which one Sreemati Sajani 
Macmillan Sundari Dassya, widow of the late Jadu Nath, sues for maintenance and the 
recovery of certain ornaments, the defendants to the suit being her brother- 
in-law, Rajani Kanta Pal, and others who are called as representatives of her ` 
late father-in-law, Madan Mohan. 

In the first Court the plaintiff was held disentitled to any maintenance, 
though she recovered, their Lordships understand, the value of the orna- \ 
ments which she claimed, but the learned Judge indicated that if there was \, 
any legal liability for maintenance, the appropriate allowance would be at } 
the rate of 20 rupees per month. 

On the case being taken to the High Court the judgment of the Sub- 
ordinate Judge was in part recalled and liability was held to be established \ 


\ 
N 


against the defendants for the maintenance of this lady, and the rate of 
maintenance was fixed at 80 rupees per month. 
*P. C. A. 91 of 1931 
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In the present appeal, counsel.jn behalf of the defendant, Rajani Kanta 
Pal, now the appellant, endeavoured to persuade their Lordships that there 
was no legal ground of liability’ for maintenance. That contention their 
Lordships regarded as hopeless. The -liability of Madan Mohan towards 
the widow of his son was, no doubt, on the authorities, a moral liability, but 
that liability, when transmitted to his sons on his death, became, in their 
persons, a legal liability, the measure of which, however, was restricted to the 
amount of the estate to which they succeeded from their father. ‘These 
principles of law have been established by authoritative judgments and are 
applicable to a family governed, as was this family, by the Dayabhaga law. 
The matter is not one which can be reopened before their Lordships. 

This view having been indicated to counsel, the only question which 
remained was whether the extent of the maintenance which had been fixed 
for this lady by the High Court was or was not excessive. Their Lordships 
have before them what fell from Lord Shaw in delivering the judgment of 
the Board in the case of Ekradeshwari Bahuasin v. Homeshwar Singh* 
where, as here, a maintenance award of the High Court was in question: — 

The Courts below fixed the maintenance of the appellant at 4,200 rupees 

per annum. The learned Subordinate Judge in doing so says this: “This sum, 
I think, would enable the lady to live as far as may be consistently with the 
position of a widow in something like the same degree of comfort and with 
he same reasonable luxury of life as she had in her husband’s lifetime.’ 
That is as near to principle as can be got in such cases, and, with the addi- 
tion to be presently noted, ther Lordships entirely approve of that view. 
The addition is this: that there may be circumstances in which the past mode 
of life of the widow has been demonstrably on a penurious and miserly scale, 
tor, on the other hand, on a quite extravagant scale, having regard to the 
total income of the husband. But if, as may be readily assumed, in such a 
case as the present, the scale was suited to his own position in life, that is 

a sound point from which to stant the estimate. 
Now, in the present case, so far as the circumstances of the parties are 
concerned, there does not appear to be anything to indicate that the sum of 
80 rupees per month was fixed on any wrong principle. No doubt if it 
could be shown that the High Court had erred in law by applying an inap- 
plicable principle in measuring the amount to be awarded to the plaintiff, 
there might be justification for review by their Lordships, but in this case 
counsel has failed to draw their Lordships’ attention to any such error in 
law. The learned Judges of the High Court in their judgment say this:— 
It has been attempted to be shewn on behalf of the defendants by reference 
to certain’ income tax papers that Madan Mohan’s income from his business 
was assessed with a tax less than 200 rupees per year. The papers are 
perfectly worthless as indicating the value of Madan Mohan’s estate. As 
regards Ext. 4, the Subordinate Judge perhaps made a mistake, but that 
Madan Mohan’s estate is valued at several lacs there is no question. The 
principles of assessment have been explained by their Lordships of the Judi- 
cial Committee in the case [just alluded to]. Bearing those principles in 
mind, we would fix the maintenance at 80 rupees per month. ‘This amount, 
we think, will enable the plaintiff to live with the same degree of comfort 
and with the same reasonable luxury and neither on too penurious or miser- 

ly nor on too extravagant a scale. 
It is perfectly clear that the learned Judges of the High Court applied 
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f EE ; 
their minds exactly to the question which it was proper for’ them to con- 
sider, and they have arrived at a conclusion in conformity with the princi- 
ples laid down by this Board. Coansel has entirely; failed to show their 
Lordships that the learned Judges of the High Court proceeded upon any 
evidence which was inadmissible or committed any error as regards the 
principles applicable to the case. 

In these circumstances their Lordships have no hesitation În arriving 
at the conclusion that they must humbly advise His Majesty that the appeal 
be dismissed. 

The respondent in this case is appearing in forma pauperis, and ac- 
cordingly she will have such costs as are appropriate in the case of a res- 
pondent in forma pauperis who has been successful. 

Appeal dismissed 

Hy. S. L. Polak—Solicitor for the appellant. 

Watkins and Hunter—Solicitor for the respondent. 
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SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND ANOTHER (Defendants) 
versus e 
ANANT KRISHNAJI NULKAR AnD oTHERS (Plaintiffs) * 
Interpretation of statute—Order made without previous sanction required by statute 
—Validity of—Bombay Land Revenue Code (V of 1879), Rule 19. 

Where the Statute authorises a particular authority to make an order only 
with the previous sanction of a higher authority, the order, if made} with- 
out such previous sanction is utterly anvalid. A grant made by the Col- 
lector in che Bombay Presidency under Rule 19 of Bombay Land Revenue 
Code of certain agricultural lands without the previous sanction of the 
Commissioner is an invalid grant. ; 

APPEAL from a decision of the High Court of Judicature at Bombay. 
L. DeGruyther, K. C. and W. Wallach for the appellants. 
K. V. L. Narasimham for the respondents. 


The following judgment was delivered by 


LorD ALNEss—The appellants in this case were defendants in a suit 
at the instance of the respondents before the District Judge of Khandesh.. 
He decided in favour of the appellants, but his decree was reversed in the ' 
High Court of Judicature at Bombay. Hence this appeal. ` 

The first respondent had rendered certain war service, and in 1919 he 
applied to the Government for a grant of certain lands which are now in! 
suit. On May 21, 1919, the Collector of the District of East Khandesh. 
Mr. Monteath, made an order, granting him the lands in question, subjec 
to two conditions. ‘These were (a) that the lands should be held free from. 
payment of occupancy price, and (6) that the lands should be free of assess- 
ment till they were brought under cultivation. The lands were Gove 
ment lands within the meaning of Section 37 of the Bombay Land Revenu 
Code, 1879 (Act V). The first respondent duly entéred into possession o 
them. On December 6, 1921, the Commissioner for the District made an 

*P. C. A. 77 of 1932 
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order, directing that the proper occupancy price according to the full market Cwn. 
value of the lands on the date when the grant was originally made—viz., —— 
May 21, 1919—should be recoveted frem the first respondent, and that the 
ordinary land revenue (consolidated) should be recovered from the year Secretary or 
1919-20. ae 

The first respondent paid the assessments, but not the occupancy price; Anant 
and in consequence the Assistant Collector, on August 29, 1922, made an Xrisunast 
order, forfeiting the occupancy holding of the first respondent. He was Lord 
evicted from the lands on September 11, 1922. The Government there- Alness 
upon resumed possession of them. 

The first appellant is the Secretary of State for India in Council. ‘The 
second appellant is Abdul Razak Gani Miya Deshmukh, to whom, on 
November 1, 1922, the Collector made a fresh grant of the occupancy 
rights in the lands in suit. It falls to be added that, on July 26, 1921, the 
first respondent had made a gift of the lands in suit to his deceased wife, 
the original second respondent. 

On August 27, 1923, the first and second respondents instituted the 
present suit before the District Judge of Khandesh against the appellants. 
Their plaint inter alsa contained a claim to recover from the Government 
possession of the lands in dispute. That claim manifestly postulated a title 
in them to these lands. The appellants lodged a defence to the suit. 

the District Judge, as already stated, decided in favour of the appel- 
lants, and dismissed the respondents’ suit. He held that the Collector’s 
order was ultra vires, and that the Commissioner had, under Section 211 of 
the Code, power to revise the order. On appeal, the High Court of Judi- 
cature at Bombay were equally divided—Beaumont, C. J. being of opinion 
that the appeal succeeded, and Baker, J. being of opinion that the appeal 
fajled. ‘Thereupon they referred to a third Judge (Blackwell, J.) the fol- 
lowing questions for decision:— 

(1) Whether the order of the Commissionen of the 6th December, 1921, 
was valid ? and 
(2) Whether the order of the Assistant Collector, dated 29th August, 
1922, was valid ? 

The learned Judge answered both questions in the negative. He decid- 
ed in favour of the respondents, and pronounced a decree to that effect. 
Against that decree the present appeal is taken. 

After the full argument which their Lordships heard, it became ap- 
parent that, on the fringe of the case, there lie many and difficult problems. 
Their Lordships, however, for reasons presently to be assigned, think that 
the controversy between the parties can be solved once this question is- 
answered :— 

Was the order of the Collector (Mr. Monteath), dated May 21, 1919. 
a valid order? There can be no doubt that the title of the respondents— 
and, indeed, their sole title to the lands in suit—depends on the validity of 
ii order. That order is the respondents’ sheet anchor, and, if it drags, their 


1933 








aim fails. In these circumstances it is indeed surprising that this point 
f view does not seem to have been emphasised in the Courts below. ‘The 
reference to Blackwell, J. entirely ignores the validity or otherwise of the 
Collector’s order. 
21 
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Gin . Before their Lordships a double attack was made by>the appellants 
= upon that order. In the first place, they contended that the preamble upon 
199%" which it proceeded—viz., that the lands wêre given to the first respondent 
Secnitaay “or in respect of war services—was incompetent, and vitiated the grant. It 
SřateE was argued that such extrinsic considerations as war service were beyond 
kwawy. the legitimate purview of the Collector. Their Lordships think that there 
Karsai- is much to be said for the soundness of this contention; but tltey find it 
Tord Unnecessary to determine it, as they are of opinion that the second conten- 
Alnes tion proffered by the appellants is fatal to the validity of the order in ques- 
tion. 

That contention is of this nature. The grant was admittedly made 
under the Bombay-Land Revenue Code (1879). Rule 19 of that Code, 
which was in force at the time, and which corresponds to Rule 39, which 
is now in force, provides as follows:— 

Where it appears that the bringing of any survey-number under culti- 
so ae vation will be attended with large expense, or where for other special reasons 
a i ~ it seems desirable, it shall be lawful for the Collector (with the previous 
sanction of the Commissioner, in cases where the assessment on the land in- 
_ cluded in the total grant exceeds one hundred rupees) to give the occupancy 
of the survey-number revenue-free or at a reduced assessment for a certain 
term, or cevenue-free for a certain term and at a reduced assessment for a 
further term, and to annex such special conditions to the occupancy®as the 
outlay or other reasons aforesaid may seem to him to warrant: 
Provided always that, on the expiry of the said term or terms the survey- 
- number shall be liable to full assessment under the rules then in force for 
lands to which a survey-settlement has been extended. 
That rule admittedly governs the transaction. 
The rule, it will be observed, requires, as a condition of the lawfulness 
of a grant by the Collector, that the previous sanction of the Commissioner 
should be obtained, provided that, as is the case here, the assessment on the 
land in the grant exceeds one hundred rupees. Now, no one pretends that 
that sanction was in this instance obtained. It would seem inevitably to 
follow that the grant made by the Collector was an invalid grant. Their 
Lordships find it impossible to accede to the view that the grant was partial- 
ly bad and partially good—that is to say, that it was bad as regards freedom 
from assessment, but good as regards occupancy price. In their Lordships’ 
opinion, the grant must be treated as a whole, and, if a part is bad, the whole | 
is bad. ‘Thus the respondent’s title of the lands disappears. 

That is, in their Lordships’ opinion, sufficient for the determination of’. 
the appeal. But, as they have formed a clear opinion on a second conten- 
tion by the appellants, they do not hesitate to express'that opinion. That \ 
contention is of this nature. The appellants point out that the Commis- 
sioner, under Section 211 of the Code, was entitled tò modify, annul or‘ 
reverse the order of the Collector. The relevant part of that section is in? 
these terms:—“If in any case it shall appear to the Governor in Council, or ` 
to such officer aforesaid (the officer includes the Commissioner) that any, 
decision, or order, or proceedings so called for should be modified, annulled 
ot reversed, he may pass such order thereon as he deems fit.” The ampli- 
tude of the powers conferred on the Cominissioner by that section is strik-. 
ing. Now, the order of the Commissioner purported to modify the order’ 
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of the Collector. In their Lordships’ opinion, it effectively did so. The ' Cvm 

order inter alia directed “that the proper occupancy price according to the Tsy; 

full market value of the land on the date on which the grant was originally : 

made. ..should be recovered from Capt. Nulkar, and the ordinary land Stcretry or 

revenue (consolidated) should be recovered from the year 1919-20.” ” wn 

The Collector had given the first respondent the lands in suit, on certain Anant 

conditions. The Commissioner decreed that the first respondent should ESAN 

continue to occupy the lands, but he varied the terms of occupation. If ` Lord 

this be not a modification of the Collector’s order, their Lordships are at a, Ames 

loss to apprehend the import of what the Commissioner did. ‘Their Lord- - 

ships entertain no doubt that the Commissioner’s order fell within the 

powers conferred upon him by Section 211. Accordingly, even if—con- 

trary to their Lordships’ opinion—the Collector’s order was valid, it was 

competently modified by the order of the Commissioner. In this view, 

the first respondent, therefore, who failed to implement the Commissioner’s 

order, and who was subsequently evicted from the lands, had no right to 

claim the possession which his plaint postulates. In short, their Lordships 

are of opinion that the respondents have failed to qualify such a title as 

would enable them to maintain this suit. On this ground also the case for 

the respondents, in their Lordships’ opinion, fails. 

Their Lordships abstain from offering an opinion on a third argument | 

which was proffered by the appellants, based upon the order of forfeiture : 

of the lands in suit, which followed as a sequel to the earlier proceedings. 

The appellants’ contention in this matter is attended with difficulty; but, 

inasmuch as the problem before their Lordships can be solved by the affir- 

mance of the first two contentions of the appellants, they find it unnecessary 

to determine the soundness of the third contention to which reference has 

just been made. 

For the reasons stated, their Lordships will humbly advise His Majesty 

that the appeal should be allowed, that the decree of the High Court should 
‘be set aside with costs, and that the decree of the District Judge of Khandesh 

should be restored. The respondents will pay the appellants’ costs before 

this Board. > 


1233 








- Appeal allowed 
Solicitor, India Office—Solicitor for the appellants. 








Pi G. K. Kamepalti—Solicitor for the respondents. 
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\ COMMISSIONER OF INCOME TAX, UNITED PROVINCES OF » 1033 
: nee AGRA AND OUDH l 
versus i , Dec. 1 
TEHRI-GARHWAL STATE, THROUGH RAM PRASAD, ; Lorp 
PRINCIPAL OFFICER* f ATAN 


Income Tax Act (XI of 1922), Sec. 66-—Judgment of High Court on reference— yn 
Based on wrong construction of Statute—When binds parties—Sec. 3—Inter- óm Groner. 
pretation of —Income of previous year—W hether a measure of the unascertained  Lownves 
income of year of assessment. tes 
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Judgment of the High Court on a reference under Section 66 of the 
Income-tax Act, even though it expounds a wrong construction of the 
Act, binds the parties in subsequent profeedings, unless corrected on appeal. 

Section 3 of the Income-tax Act of 1922 docs not treat the income of 
the previous year merely as a measure of the unascertained income of the 
year of assessment, but taxes the assessee in the year of the assessment upon 
the income received by him in the previous year. In re Bebarilal Mullick, 
I. L. R. 54 Cal. 630 approved. 


APPEAL from a decision of the High Court of Judicature at Allahabad. 


A. M. Dunne, K.C. and R. P. Hills for the appellant. 
A. M. Latter, K.C. and W. Wallach for the respondent. 


The following judgment was delivered by 


Sm Grorce Lownpes—Between April 1, 1925 and March 31, 1926, 
the Tehri-Garhwal State, the respondent in this appeal, carried on a timber 
business in British India, which resulted in considerable profits. The State 
was not during that year subject to the Indian Income Tax Law, but in 
1926 the Government Trading Taxation Act was passed by the Indian 
Legislature and came into force on the 1st April that year. Section 2 of 
the Act is in the following terms:— ; 

2.—(1) Where a trade or business of any kind is carried on by or on 
behalf of the Government of any part of His Majesty’s Dominions, exclu- 
sive of British India, that Government shall, in respect of the trade or busi- 
ness and of all operations connected therewith, all property occupied in 
British India, and all goods owned in British India for the purposes thereof, 
and all income arising in connection therewith, be liable— 

(a) to taxation under the Indian Income Tax Act, 1922, in the same 
manner, and to the same extent as in the lke case a company would be 
liable; 

(b) to all other taxation for the time being in force in British India m 
the same manner as in the like case any other person would be liable. 


(2) For the purposes of the levy and collection of income tax under the | 


Indian Income Tax Act, 1922, in accordance with the provisions of sub- 
section (1), any Government to which that subsection applies shall be 
deemed to be a company within the meaning of that Act, and the provi- 
sions of that Act shall apply accordingly. 

(3) In this section the expression “His Majesty’s Dominions” includes 
any territory which is under His Majesty’s protection or in respect of which 


a mandate is being exercised by the Government of any part of His Majesty’s 


Dominions. 

Assuming for the purposes of the present appeal that under this sec- 
tion the State became (as has been held in India) liable to taxation for the 
revenue year 1926-7 upon the profits of its timber business, income tax 
would be chargeable under Section 3 of the Act of 1922 in respect of its 
trading profits for the previous year, i.e., the year ending March 31, 1926, 
and super-tax would follow under Section 55, at the rates imposed by the 
Finance Act for the year. 

The State was accordingly in the year 1926 called upon to pay by way. 
of income tax and super-tax sums totalling Rs. 43,294-14-0, calculated 
upon the profits earned in 1925-6. ‘The figures are not now in dispute, but 
from the first the State has contested its liability to taxation. It appealed 
from the original assessing authority to the Commissioner, and from the 


| 


\ 
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Commissioner, upon a reference made by him under Section 66 (2) of the Cwi 

Act, to the High Court. BR 
This reference was heard by Mukerji and Niamatullah, JJ. on Novem- 

ber 21, 1929. Four questions of law had been formulated by the Com- Commussionra 





missioner. Question (1) was upon the State’s contention that the Act of ” iad 
1926 was not applicable to it. Questions (3) and (4) were concerned me 
EHRI- 


with the mature of its dealings in British India. Question (2), upon the | )ftmh 
answer to which their Lordships think that the result of the present appeal  Srare 
depends, was as following:— 

(2) Whether, since the Government Trading Taxation Act only came Sr Grol ee 
into force on the 1st April, 1926, there is any liability for assessment with 
reference to transactions which took place before that date? 

Upon this question the judgment of the High Court must be quoted 
in full:— . 

Now we come to Question 2. The argument is that the income that is 
being taken into consideration, for taxation accrued to the State in 
1925-26, that the Government Trading Taxation Act came into force on 1st 
April, 1926, and that, therefore, it would have no application to the income 
which was earned in the previous year (1925-26). On the face of it, this 
argument is very attractive; but in view of the language employed in Sec- 
tion 3 of the Indian Income Tax Act we do not think that it has much 

eforce. The Tehri State, we have been told, has continued this business in 
years subsequent to 1925-26, and the Income Tax Department has sought 
to assess it for the year 1926-27. ‘The tax is to be paid in and for that 
year. ‘The Income Tax Department is armed with power to tax the Tehri 
State any time after 1st April, 1926. ‘That being so, let us read Section 3 

. of Act XI of 1922. We have already read it once before. Now, substitu- 
ting the years with which we have to deal, the section would read as fol- 
lows:— 

. “Where any Act of the Indian Legislature enacts that income tax shall 
be charged for the year 1926-27 ...tax, . shall be charged for the year 
1926-27 in respect of all the income, profits and gains of the previous 
year (1925-26) ...” 

is is the natural reading of Section 3 in view of the facts before us. 

It seems to be quite clear to us that the tax which has to be paid by the 

Tehri State for the year 1926-27 is to be paid on-the amount of profits 

earned by it in the year 1925-26. If the State decided to stop its business, 

say, in the year 1930-31, the tax paid by it in 1930-31, on the basis of the 

s income of 1929-30, would be liable to be refunded, in so far as the income 

_ of the year 1930-31 fell short of the income earned in 1929-30. 
: In the result the learned Judges were of opinion that none of the 
grounds taken by the State were tenable. 

_ By the time this judgment was delivered it had apparently been ascer- 

‘ained that the State had in fact no taxable income in the year 1926-7, 

though whether the business had been discontinued, as the High Court 

seems to think, or whether it was only that no profits resulted, seems to be 
uncertain. 

A part payment of Rs.-25,000 had been made by the State before the 

eference, which left a balance of Rs. 18,294-14 due upon the demand of 

the income tax authorities. ‘ The State, basing itself upon judgment of the 

High Court, claimed the return of the Rs. 25,000 on the ground that it 

had no taxable income in the year 1926-7. The Commissioner with equal 
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evn confidence claimed payment of thé Rs. 18, 294-14-0. A second reference 
7933. Was thereupon made to the High Court, this time by the Commissioner of 








ee his own motion, asking for the determination of the following questions: — 
COMMISSIO NER (1) Does the judgment delivered by the High Court in miscellaneous 
RE INCOME: case No. 671 of 1929 on 21st November, 1929, operate of its own force 
aoe i to require the Income Tax Department to refund the sum of Rs. 25,000 
TEHRI- paid by the Tehrı Darbar, and to refrain from collecting thë balance of 
GARHWAL Rs. 18,294-14-0? 
Srare “(2) If the answer to Question (1) is ın the negative:— 
Si George > “(a) Is the Tehri Darbar liable to pay the balance of Rs. 18,294-14-0 ? 
Lowndes “(b) Is the Tehri Darbar entitled to a refund of the amount already 


pard, je., Rs. 25,000? 

The reference was heard by the same two Judges as in the previous 
case, and their judgment was delivered in November 6, 1931. They 
answered the first question in the affirmative, and held that the State was not 
liable to pay the balance of Rs. 18,294-14-0, and that it was entitled to a 
refund of the Rs. 25,000. 

The learned Judges recited the passage from their previous judgment, 
which has been quoted above, and proceeded to interpret the language they 
had used, and the principle upon which their decision was based. They 
said:— 

We have carefully read our order of [November 21 1929] an@ enter- 
tain no doubt as to what we intended to hold and did hold. On a con- 
sideration of Section 2 of the Government Taxation Act (III of 1926), 
we were quite clear that the liability of the Tehri State to pay the income 
tax arose for the first tıme after the Ist April, 1926, if it had assessable 
income in British India after that date. We proceeded to hold that the 
Tehri State was liable to pay income tax on the income of 1926-27 which, 
for the purposes of assessment, was to be measured by the income received 
in the preceding year (1925-26). We did not intend to hold and did rot 
hold, nor is there anything to that effect in our otder, dated 21st Novem- 
ber, 1929, that the Tehri State was liable to pay income tax on the income 
received before the 1st April, 1926, when the liability arose, that is, in the 
year 1925-26, the income of which year was imported into the consider- 
ation of the case merely as the basis of provisionally ascertaining the income 
of 1926-27, on which the tax was demanded. It was for this reason that 
a reference to possible refund in some future year was made by us. It is 
obvious that, if the income of the current year has to be taxed, the exact 
amount of income cannot be ascertained before the expiry of the year and~ 
that, if the tax is assessed and collected on the basis of the income of the ` 
preceding year, the question of refund must arise in case the business is’ 
discontinued in that year,"if the total income falls short of the income of’ 

> the preceding year, which was assumed for the purposes of assessment as 

s ` the income of the current year. This process of reasoning and the assump 
tion that the assessment had been made in respect of the income of 1926- 
27 were partly, at any rate, mspired by the view expressed in the order of 
the Income Tax Commissioner, dated 14th March, 1928, and by the strenu- 
ous opposition offered on behalf of the Crown to the contention of the 
Tehri State that the tax was claimed in respect of the income of the ye 
1925-26. Holding, as we did, that the Tehri State had been assessed to el 
in respect of the income of 1926-27, calculated provisionally oñ the basi 
of the income which had accrued in 1925-26, we répelled the objection of 


*Note.—The word “or? seems to have dropped out here. 
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the Tehri State. - The provision of refund in our order in case of disconti- Cyn. 
nuanceof business in any future year in respect of which the tax might be — 
assessed and collected is an integral part of our order and a. necessary corol- 1933 

lary to the rule on which we upheld. the assessment then under reference. COMMISSIONER 

It was not an obiter dictum. | or INcomt- 
No inconsistency has been-pointed out between the passage here cited tax 

and that quoted from the first judgment, and their Lordships think that 8 





Tenn- 

this must be taken to be the meaning and effect of that judgment. GARHWAL 
The Commissioner being dissatisfied with the decision of the High Sate 

Court has appealed to His Majesty in Council, asking for its reversal. Sir George 


The principal contention on his behalf is that the learned Judges have Lowndes 
misconstrued Section 3 of the Act of 1922; that the intention of the section 
is not to treat the income of the previous year merely as a measure of the 
unascertained income of the year of assessment, but to.tax the assessee in the 
year of assessment upon the income received by him-in the previous year, 
and that this is clearly competent in the case of the Tehri-Garhwal State 
under the Act of 1926. It is contended that though the theory adopted 
by the learned Judges-may have been right under the provisions of the pre- 
vious Income Tax Act of 1918,-a definite change of system was made by m g 
the Act of 1922, and reliance is placed i in this connection upon a decision gfs Ai 
the Calcutta High Court, In re Beharilal Mullick’. 
Their Lordships think that there is much force i in these contentions, 
and if the question they had to decide on-the present appeal were merely as 
to the true meaning of Section 3 of the Act of 1922, they might. be pre- 
pared to endorse the view taken by the Calcutta High Court. But that 
is not the position in the case now before them. The former judgment of 
November 21, 1929, was not appealed against, and, whether right or wrong, 
must govern the relations of the parties in the particular case. It is to be 
noticed that under Section 66 (5) of the Act of 1922, the judgment of the 
High Court is to contain the grounds upon which the decision is founded: 
that a copy of the judgment is to be sent to the Commissioner, and that the 
case is to be disposed of by the income tax authorities “‘conformably to 
such judgment.” - Under this provision their Lordships think that the 
judgment as a whole is binding between the parties in the particular case. 
If the judgment expounded a wrong construction of the Act, as the appel- 
lant now contends, an appeal against it was open, and there is no other pro- 
ycedure by which it could be corrected. 
On the assumption, which their Lordships are ‘satisfied must be made 
' for the purposes of the present appeal, that Section 3 of the Act was to be 
| construed in’ the way the learned Judges construed it, they think that the 
consequences would follow which have been ascribed to this construction in 
the judgment now under appeal; that-the respondent State would be relieved 
from the demand for payment of. the Rs, 18,294-14-0, and would be enti-- 
tled to repayment of the Rs. 25, 600. _ In; their opinion, therefore, the 
appeal fails and should be. dismissed with « costs, and they will humbly advise 
“is Majesty accordingly. _ oe ae 
-> E dismissed 
- Solicitor, India Office— Solicitor toe the. ‘appellant. r: 


Hy. S. L. Pólak— Solicitor, for the respondent. 
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GAJRAJ SINGH ax» ANOTHER (Plaintiffs) 
versus 


MUHAMMED MUSHTAQ ALI (Defendant)* 


Usurious Loans Act (X of 1918), Sec. 3—Mortgage transaction—Rate of 12% per 
annum—w bether excessive. ; 
Prima facie and in the absence of special circumstances to the contrary, 
tthe rate of 12 per cent per annum simple may be taken as a fair, proper and 
reasonable rate in a mortgage transaction. 
Case law discussed. 
First APPEAL from a decree of P. C. AGARWAL Esq., Subordinate Judge 
of Budaun. 


P. L. Banerji and Harnandan Prasad for the appellants. 
Shiva Prasad Sinha and Akhtar Husain Khan for the respondent. 


The Court delivered the following judgment:— 


This is a plaintiffs’ appeal arising out of a suit for sale on the basis of a 
mortgage deed dated June 18, 1918, executed by the defendant, Moham- 
mad Mushtaq Ali, in favour of Lakhpat Singh, father of plaintiff-appellant 
No. 1 and grandfather of plaintiff-appellant No. 2 The property consis- 
ted of large shares in no less than seven villages. The amount was Rs. M,500 
carrying interest at the rate of 1 per cent per annum compoundable annual- 
ly. The mortgage money was taken in order to set off the amount due on 
a pronote dated January 18, 1918, another sum due on another pronote 
dated April 17, 1918, money required for deposit of pre-emption money 
and some money received at the time of the registration for the purpose of 
redeeming zamindari property in other villages. 

The claim was contested by the defendant on many grounds which 
have already been decided against him except a plea that the rate of interest 
was unfair to him. The learned Subordinate Judge in dealing with issue 
No. 3 which related to this question found that the value of the property, 
if taken at the rate of 20 times the annual profits, would be over Rs. 
56,000. The patwari of the village had however stated that the zamin- 
dari property in the village used to be sold at 57 times the profit. The court 
below has distinctly found that the mortgagee had ample security for his 
money because there was no incumbrance on the property and there were 
no other claimants to the mortgaged property. He considered that the rate 
of interest at Re. 1 per cent per mensem compoundable every year is so 
excessive on the sum of Rs. 14,500 where the security is ample that it leads 
one to infer that the transaction between the parties was substantially un- 


fair. He considered that the plea of the defendant that the rate was exces-’. 


sive and unenforceable was substantially a plea that the rate should be 
reduced under the Usurious Loans Act. The learned Judge pointed out 
that on four different occasions the defendant from 1916 to 1923 had bor- 
rowed sums ranging from Rs. 300 to over Rs. 1400 at rates from annas 4 
to annas 8 per cent per mensem simple but in one case at annas 6 per cent 
per mensem with yearly rests, that the plaintiffs evidence, which consisted 
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of a statement of one witness that the defendant could not get money at a 
smaller rate of interest than Re. 1 per cent per mensem compoundable every 
year, was worthless and could not be believed. - He discussed the documents 
produced by the plaintiffs to show that high rate of interest had been charg- 
ed on the documents executed by the defendant. Two of them were execu- 
ted in 1909 and 1910 before the passing of the Usurious Loans Act and 
they carrietl interest at the rate of Re. 1 per cent per mensem compound- 
able every six months and annas 13 per cent per mensem compoundable 
every six months, respectively. The third was of the same date as the 
mortgage in question, i.e., the 18th of June, 1918. It was for a sum of 
Rs. 6,000 only and carried interest at Re. 1 per cent per mensem compound- 
able every year. There was no evidence before the court as to the value of 
the properties which were mortgaged in the first two deeds, but there was a 
statement in the written statement filed by the defendant in a previous suit 
suggesting that the property covered by the third deed was worth Rs. 
35,000 but the judgment of that suit was not before the court. So the 
court has remarked that it did not appear on what grounds the other court 
has refused to reduce the rate of interest. The learned Judge concluded 
that this one instance of interest at Re. 1 per cent per mensem compound- 
able every year could not be regarded as the prevailing rate. 

he learned Judge further noticed that there was a great pressure of 
necessity for these sums of monies. Two of the pronotes, one of which was 
in favour of the mortgagee and carried interest at Rs. 12 per cent per 
annum simple, were renewed under this bond. ‘There was greater necessity 
so far as the deposit of pre-emption money was concerned as it had to be 
made within the short time fixed by the court. There was nothing to show 
what the rate of interest under the previous mortgage deed was, The learn- 
ed Judge thought that if the defendant was able to get small sums of money 
at the rate of annas 8 per cent per mensem, he should have been able to get 
large sums of money at a much cheaper rate of interest. In favour of the 
plaintiffs he noticed chat at that time the market was tight on account of the 
War and that it was a year of scarcity. In view of all these circumstances 
he felt so impressed that he held that the rate of interest at Re. 1 per cent 
per mensem compoundable every year was excessive and for this transaction 
pre rate of interest at Rs. 6 per cent per annum simple would be substan- 
tially fair. 

This conclusion is challenged on behalf of the appellants. We have no 
' doubt in our minds that in spite of all the circumstances mentioned by the 
learned Subordinate Judge the rate of interest at Rs. 6 per cent per annum 
is certainly too low. Even the banks’would not have advanced money at 
such a rate of interest. 

We think that Rs. 12 per cent per annum would not be necessarily 
excessive. 

The next question is whether the fact that this rate was at a compound 
rate would alter the situation. It is very difficult to lay down any hard 
and fast rule as regards a proper rate of interest for mortgage transactions. 
The rate would naturally depend on many circumstances and also on local 
conditions. It is also true that for a number of years prior to 1918 rates 
of interest prevailing in this province were much higher. We may in this 
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connection cite the case of Balla Mal v. Abad Shah’. 

The Usurious Loans Act was enacted to confer a power upon the courts 
to examine whether the rate of intesest agreed upon was excessive or not 
and whether the transaction was substantially fair. 

Although in certain aspects the case of money borrowed by a member 
of a joint Hindu family is different, the fact remains that there is likely to 
be greater complication as regards proof of legal necessity in suchsa transac- 
tion than in cases of transfers by Mchammedan owners. But even in such 
cases their Lordships of the Privy Council have upheld the rates of 12 per 
cent per annum simple in the absence of special proof of legal necessity. 

In Raja Hurronath Roy Bahadoor v. Randhir Singh? their Lordships 
accepted the view of the High Court that the stipulation for the payment 
of interest at the rate of 18 per cent per annum was high and had been pro- 
perly reduced to 12 per cent per annum simple by the High Court. No 
special necessity for borrowing money at a higher rate was proved in that 
case. 

In Nazir Begam v. Rao Raghunath Singh? which was also a case of 
transfer by a member of a joint Hindu family, the High Court had reduced 
the amount of interest from Rs. 2-8-0 per cent per annum with half-yearly 
rests to Rs. 2 per cent per annum simple. Their Lordships affirming that 
decree remarked. ane 

It is incumbent on those who support a mortgage made by the manager of 
2 joint Hindu family to show not only that there was necessity to borrow 
but that it was not unreasonable to borrow at some such bigh rate and upon 
some such terms; and if it ts not shown that there was necessity to borrow 
at the rate and upon the terms contained in the mortgage, that rate and 
those terms cannot stand. ; 

In Narain Das v. Abinash Chandra* where there was a mortgage for 
Rs. 50,000, their Lordships held that the rate of 12 per cent per annum 
simple should be allowed. It was observed: 

It appears, according to our notions in this country, a high rate of interest, 
but that has nothing to do with the matter. It may very well be that, hav- 
ing regard to the local conditions in India, it is very proper and reasonable to 
impose, and there is no reason why any alteration should be made as to 

` amount. 

That was a case which went up to the Privy Council from this pro- 
vince and their Lordships expressed the opinion that a rate of 12 per cent‘ 
per annum according to their Lordships’ notions was high but that it might 
be proper and reasonable, having regard to local conditions in India. ` 

In Sunder Mull v. Satya Kinker Sahana their Lordships upheld the 
reduction from 15 per cent per annum to 12 per cent per annum; but at the - 
same time pointed out that as compound interest is common and may often 
be necessary and proper in India under the circumstances of this country 
there should be no presumption one way or the other, and that the conclusion 
should depend on the evidence which is tendered. ; 

In Ram Bhujawan Prasad Singh v. Nathu Ram® their Lordships up- 
held the finding of the Subordinate Judge that simple interest at 12 per cent 


per annum was a fair and commercial rate of interest. . 
116 A. L. J. 905 i 318 L A. 1 (5) . 
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No doubt all these cases are to be distinguished on the ground that 
they were not cases decided expressly under the provisions of the Usurious 
Loans Act; but in our opinion they furnish a sufficient guide to us for hold- 
ing that prima facie and in the absence of special circumstances to the con- 
trary, the rate 12 per cent per annum may be taken as a fair, proper and 
reasonable rate. The learned Subordinate Judge in this particular case has 
been influenced by many circumstances which were in favour of the mort- 
gagor and has already gone to the length of holding that the proper rate of 
interest would be Rs. 6 per cent per annum simple. We, therefore, think 
that in this case a rate of 12 per cent per annum should be considered to 
be a fair and proper rate and that the conditions for compounding it would 
make it an excessive rate and transform the transaction into a substantially 
unfair one. 

We accordingly allow this appeal in part, modify the decree of the 
court below and uphold the decree for payment of the principal sum but 
direct that it should carry interest at 12 per cent per annum from the date 
of the mortgage till the date of the decree. Thereafter the usual rate of 
6 per cent per annum on the consolidated sum is allowed. We direct that 
the parties should receive and pay costs in proportion to success and failure. 

Appeal allowed in part 


HAPPU 
versus 
EMPEROR* 


Penal Code, Sec. 302—Murder by arsenic poisoning—What prosecution must 
prove—Criminal Procedure Code, Sec. 510—Chemical Examiners report— 
Weight as evidence. 

In any trial for murder by arsenic poisoning the prosecution must prove: 

(a) that the deceased died of arsenic poisoning; (b) that the accused 
administered arsenic to the deceased with intent to murder. If the pro- 
secution wish to establish (4) by means of the Chemical Examiner, and 
weight is to be attached to bis evidence, he must be called, sworn, and 
offered for cross-examination. By his evidence he must prove that at 
least two grains of arsenic were administered to the deceased before death. 
He can do this by proving the discovery of this amount in the body of 
the deceased, or by accounting for its absence in part. He may attribute 
the loss to vomiting, purging, or the natural elimination of the poison 
from the body before death—taking into consideration the lapse of time 
between the hour arsenic had been taken and the hour of death. 
` Per CoLuisTeR, J—-When a report is received from the Chemical 
Examiner containing a quantitative analysis, it should be shown to the 
medical officer who conducted the post mortem examination so that he may 
be in a position to state before the committing magistrate what are the 
medico-legal inferences to be drawn from the report. 

CRIMINAL APPEAL from an order of G. O. ALLEN, EsQ., Sessions 

udge of Bareilly. 
K. O. Carleton for the accused. - 
Muhammad Ismail (Government Advocate) for the Crown. 
*Cr. A. 265 of 1933 
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The following judgments were delivered:— 


Younc, J.—Happu, caste Nat, was.echarged under Section 302 of 
the Indian Penal Code in the court of the Sessions Judge of Bareilly with 
murdering one Babu Singh by admunistering arsenic to him. The learned 
Sessions Judge found Happu guilty and sentenced him to death. Happu 
appeals to this Court and we have before us an application for confirmation 
of the death sentence. 

On November 21, 1932 Babu Singh ate his evening meal and there- 
after at the invitation of Happu went to his house. Happu gave Babu 
Singh chatak of broken pera to eat-telling him it was the parshad of 
Ganga and that he had kept it for him. Babu Singh ate the pera and 
returned home. He felt ill, and when he reached his own house he was 
attacked by vomiting and purging. He was taken to the hospital and 
died two days later. ‘These facts are proved. 


In a charge of murder by arsenic poisoning it is essential for the prose- 
cution to prove: 

(a) That the person alleged to have been murdered died of arsenic 
poisoning. 

(b) That the accused persons administered arsenic to the deceased 
with intent to murder. 

The Civil Surgeon was called by the prosecution. He made tRe post 
mortem examination of the stomach and intestines of Babu Singh. He said 

from the history and the post mortem appearance of the stomach and 
intestines I am of opinion that death was due to an irritant poison of the 
nature of arsenic. 

This evidence is insufficient to prove death by arsenic poisoning. From 
an examination of the authorities on Medical Jurisprudence and the medical 
evidence in arsenic poisoning cases tried in England, two facts are apparerft: 
firstly, that the symptoms of arsenic poisoning before death are indistinguish- 
able from the symptoms of some natural diseases, such as, cholera and acute. 
dysentery. Both diseases are common in India and both can cause sudden 
death. Secondly, it is not possible to be certain by a naked eye post mortem 
examination of the stomach and intestines that death was due to arsenic 
poisoning. Post mortem appearances similar to those observed in undoubt- 
ed cases of arsenic poisoning are also similar to those produced by certain 
natural diseases, and other irritant poisons. It is just possible too that. 
under certain conditions they might be produced by the action of the diges- 
tive gastric juices of the stomach upon the tissues after death. `N 

There was also before the lower court a report by the Chemical Exami-, 
ner, in which it was said that arsenic was “detected” in the viscera of the \ 
deceased. This again is not enough to prove death by arsenic poisoning. 
Traces of arsenic might legitimately be present in the viscera of a large 
number of dead bodies. Arsenic is present in some food substances such 
as glucose. This substance is largely used in the preparation of preserves, 
and also in the manufacture of beer. Arsenic may be obtained in an 
bazar in India and is used in both Indian and European medicines. It is ale 
frequently used as an aphrodisiac. In the trial court there was no evidenc, 
that a lethal dose of arsenic—that is two grains or more—had been adminis- 
tered; there was therefore no evidence that death was due to arsenic poison- 
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ing. In this Court a quantitative analysis report was produced at the Cammar 
Court’s request. ‘The Chemical Examiner reported that he had found 
0.182 of a grain of arsenic in those portions of the viscera of Babu Singh 
submitted to him. Harpu 
The Chemical Examiner employed the well known Marsh-Berzelius SES 
process to estimate the quantity of arsenic in the material for examination. 
In this process mirrors are used on which minute quantities (about 1|50th bc a 
of a millegramme) of arsenic deposited. 1/50th of a millegramme is 
1|3200 of a grain. Standard mirrors are prepared on which the different 
minute amounts of arsenic deposited are known. The mirror prepared 
from the material examined is then compared’ with the density and shade 
of the standard mirrors and a standard mirror is selected which gives the 
amount of arsenic. Only a small portion of the material to be examined 
is used. The result thus obtained has therefore to be multiplied by the 
figure representing the remainder of the material. When this has been 
done the figure arrived at is in millegrammes and has to be converted into 
grains. This final calculation, as is seen from the above, is reached by 
using a large multiplication figure. It is therefore clear that unless the 
skill, experience, and eyesight of the Chemical Examiner are beyond cri- 
ticism there might easily be an error in his selection of the right standard 
mirror which might make, in the final estimate, all the difference between 
a lethal and a harmless dose. On the correct estimation and calculation of 
these infinitesimal quantities life or death often depends. 
A very important question of law arises in this case, namely: what is 
the weight, as evidence, to be attached to the written report of the Chemi- 
cal Examiner? In my opinion it has no weight. 
It has long been held as a general rule both in England and in India, that 
evidence which cannot be adequately tested must be rejected. There are 
two methods of testing evidence. The first is by the administration of an 
oath, the second by cross-examination. This is the reason why courts reject 
’ hearsay evidence; it is not on oath, and cannot be tested by cross-examina~ 
tion. Even evidence on oath is of little or no value unless sifted by cross- 
examination. ; 
Lord Justice Lopez in Allen v. Allen’ said:— 


It appears to us contrary to all rules of evidence, and opposed to natural 
Justice, that the evidence of one party should be received as evidence 
against another party without the latter having an opportunity of testing 
its truthfulness by cross-examination. In the case of prisoners jointly 
‘charged with an offence, the jury are always most carefully warned that 
what one may say inculpating the other is not evidence against that other. 
The reason is because one prisoner cannot cross-examine another, and 
therefore, their statements condemnatory of each other, unassailable by 
cross-examination, would be valueless. 


1933 








In another part of the judgment he says:— 


In our judgment, no evidence given by one-party affecting another 
party in the same litigation can be made admissible against that other 
party, unless there is a right to cross-examine we are clearly of 
opinion that if the Judge refused to allow a co-respondent to cross-examine 

_ the respondent, as he did*in this case, the jury should be distinctly directed 
411894] Probate 248 
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to disregard the respondent’s evidence when considering the case of the co- 


respondent. 
If this be the law, as it undoubtedly ‘is, in civil actions of however 


trivial a nature, it applies much more forcibly to a criminal case where 
death may be the result. 

It has undoubtedly been the pratice in India to rely upon such a report, 
even where there is no quantitative analysis, to prove death by arsenic poison, 
and on this evidence many persons have been convicted. 

The origin of this dangerous practice is found in Section 510 of the 
Criminal Procedure Code. This section reads as follows:— 

Any document purporting to be a report under the hand of any Chemical 
Examiner or Assistant Chemical Examiner to Government, upon any matter 
or thing duly submitted to him for examination or analysis and report in 
the course of any proceeding under this Code, may be used as evidence in 
any inquiry, trial or other proceeding under this Code. 

It is to be noted that under this remarkable provision of law the docu- 
ment need only “purport” to be that of the Chemical Examiner. No proof 
that it is in truth his is apparently necessary, and in practice the signatures 
on reports are not proved. Courts have construed this section to mean 
that Chemical Examiners need not be called as witnesses—in practice they 
never are in this province—and, further, that whatever the report says 
must be taken at its face value and given all the weight of evidence om oath 
subject to the test of cross-examination. 

Whatever may be said of the wisdom of this enactment—contrary as it 
is to the accumulated legal experience of centuries of what is necessary for 
the protection of accused persons—nothing is more certain than that Sec- 
tion 510, fortunately for accused persons, says nothing as to the weight to 
be attached to the report. 

There is no reason therefore why the ordinary rule of law should net 
be strictly enforced if any weight ic sought to be attached to a report on 
the chemical examination of suspect material. 


It is notorious in this country that any document may be forged or ` 


substituted by a forged document. Substitution has been known even 
after the document has come into the custody of a court. The Chemical 
Examiner and his Assistant, both being human, are liable to err, especially 
in such a delicate operation as the Marsh-Berzelius process. There is not 
in this case the slightest allegation against the Chemical Examiner but it is 
equally possible that these privileged persons might be half blind, incompe- 


tent, or even corrupt. I take judicial notice of the fact that an enquiry is . 


now taking place in India as to whether a Chemical Examiner has made a 
false report. No person therefore ought to be put in peril of capital, or 


any, punishment on a written report not given on oath and untested by, 


cross-examination. To accept such z report—whatever it may contain—as 
proof of death by arsenic poisoning, or of anything, appears to me to be an 
impossible proposition in law. I would certainly in this case have wished 
to see both the Chemical Examiner znd his report subjected to a searching 
otis on oath before I could have agreed to confirm the sentence of 
eath. 

In this case we would have called the Chemical Examiner to give evi- 

dence in this Court if it had been necessary. In view of our finding that 
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there is no evidence that Happu administered arsenic to Babu Singh such trumar 
a course Was unnecessary. ou 
To sum up therefore: j . 
In any trial for murder by arsenic poisoning the prosecution must Hoey 
prove: 
(a) That the deceased died of arsenic poisoning. 
(b) *That the accused administered arsenic to the deceased with in- Yom”, J- 


tent to murder. * 





EMPEROR 





If the prosecution wishes to establish (a) by means of the Chemical 
Examiner, and weight is to be attached to his evidence, he must be called, 
sworn, and offered for cross-examination. By his evidence he must prove 
that at least two grains of arsenic were administered to the deceased before 
death. He can do this by proving the discovery of this amount in the body 
of the deceased, or by accounting for its absence in part. He may attri- 
bute the loss to vomiting, purging, or the natural elimination of the poison 
from the body before death—taking into consideration the lapse of time 
between the hour the arsenic had been taken and the hour of death. 

It is to be noted that under Section 509 of the Code of Criminal Pro- 
cedure, a Civil Surgeon, or other medical witness, is to be examined on oath 
in the presence of the accused arid therefore subjected to Cross-Examination, 
This ig a curious contrast to the privilege given to the Chemical Examiner 
or his assistant under Section 510. ‘There is also no such privilege allowed 
to the Examiner of questioned documents. In arsenic trials in England, 
Chemists of the eminence of Sir William Willcox are called to prove that 
at least two grains of arsenic must have been administered, and they are 
subjected to the severest cross-examination before their evidence is accepted. 

With regard to the second point, namely, whether poison was in fact 
administered to the deceased by Happu, there is not sufficient evidence. 
Babu Singh had taken a heavy meal just before he went to Happu’s house. 
The time when the symptoms of illness appeared is consistent both with 

` poison having been administered either in his own house or in the house of 
Happu. There is no evidence that Happu was in possession of arsenic, and 
there is no adequate motive alleged by the prosecution for the murder of 
Babu Singh. ‘The only motive alleged was that Babu Singh had refused to 
give Happu a small sum of money for the purposes of his expenses at a 
Ganges mela, Apparently Babu Singh had also been having sexual inter- 

‘course with the daughter of a woman who was kept by Happu, but this 

¡had been proceeding for some time and no one seems to have objected to it. 

The appeal ought to be allowed. 

COLLISTER, J.—I agree with the conclusions of my learned brother. Collister, J. 
The charge of murder has not been proved in this case and Happu’s appeal 
‘must be allowed. 

; As regards Section 510 of the Criminal Procedure Code, the anomaly 
of its provisions has probably struck every Judge who has had a murder 
case to try. ‘The reason for the special dispensation which is thus granted 

the Chemical Examiner presumably is the expense, delay and inconven- 
ience which would be entailed if he had to travel round the province giving 
evidence at every murder trial. But where a man’s life is in the balance 
and where the whole case depends on the decision of the question whether 
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a fatal dose of poison was or was not administered to the deceased, it is a 
matter for consideration whether the sessions court should not, whenever 
it is of opinion that such action is necessary for the ends of justice, exercise 
its right to call the Chemical Examiner so that he may be examined on oath 
and be subjected to cross-examination. Section 510 uses the word may, 
not shall; so it is clear that the court has a discretion in the matter. 

I also think that when a report is received from the Chemital Exami- 
ner containing a quantitative analysis, it should be showh to the medical 
officer who conducted the post mortem examination so that he will be in 
a position to state before the committing Magistrate what are the medico- 
legal inferences to be drawn from the report. 

By THE Court—The appeal is allowed, the conviction and sentence 
are set aside and Happu will be set at liberty forthwith. 

Appeal allowed 


SIDHESHWAR NATH 
versus 
EMPEROR* 

Criminal Procedure Code, Sec. 164 and Evidence Act, Secs. 21 and 26—Confession 
to a Magistrate—Not recorded under Sec. 164—Whether relevant—wW hether 
can be proved by oral testimony of Magistrate. 

A voluntary statement or confession made by an accused person to a 
Magistrate before the commencement of the inquiry or trial but not re- 
corded by him in accordance with the provisions of Section 164, Criminal 
Procedure Code, is relevant and can be proved by the oral testimony of 
the Magistrate. ‘The weight to be attached to such oral testimony in proof 
of an unrecorded confession depends on the facts of each case. 

After an accused person, who was produced before a Magistrate in, 2 
room at the Kotwali with a view to having his confession recorded, refused 
to have his statement recorded, the Magistrate had an informal conversation 
with him in the course of which he did not make any direct admission of : 
his guilt but he did make certain voluntary statements from which some 
inference regarding his guilt might be drawn, beld, that the statements were 
relevant and could be proved by calling the Magistrate. 


CRIMINAL REVISION from an order of ALI MUHAMMED Esq., Sessions 
Judge of Agra. 


The following is the Referring order:— E 


Baypal, J.—The incident which forms the subject of the present charge , 
took place on the evening of January 4, 1933 at about 5 P.M. in the city of Agra 


Pe 


. near the Emergency Gate of the Thomson Hospital. It is said that one B. Rup \ 


Narain, Post Office cash overseer, was taking cash to the extent of Rs. 4,475-0-6 in ` 
a bag from the Phulatti Bazar, Post Office when he was attacked by a certain person, 
but on account of the resistance offered by B. Rup Narain the bag was retained \ 
by him, only the assailant made good his escape. It is said by the prosecution 
that the present accused Sidheshwar Nath was the assailant. Courts below have 
come to the conclusion that the accused was guilty. The lower appellate court 
after discussing certain facts observes as follows “It should therefore be in- 
ferred from these facts that the culprit belonged to the student class. When 
this inference is coupled with the positive and unimpeachable evidence of B. Rup 
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Narain I have no hesitation in coming to the conclusion that the culprit was no Crisunar 
other than Sidheshwar accused.” : Ti 
It is argued on behalf of the ‘Crowm that this is a finding of fact based on ites 
evidence with which I should not interfere in revision. It is, however, argued  spnesu- 
on behalf of the defence that if one were to look at the evidence of B. Rup war Natu 
Narain one cannot but come to the conclusion that that evidence does not A 
bring home, the guilt to the accused. It is also argued that the lower appellate PMPEROR 
court has admitted in evidence the statement of Mr. Evans which statement has Bajpar, J. 
been considered by the courts below as proving an extra judicial confession made 
by the accused. It is said that this confession should not have been admitted 
in evidence and in any event is not entitled to any weight, but the courts 
below have held it to be admissible in evidence and have placed great weight on 
the same. It is pointed out that the lower appellate court says, “If this con- 
fession is admissible as I hold it to be so, it gives greater strength to the con- 
clusion arrived at by me earlier.” The argument is that it is impossible to say 
to what extent the mind of the lower appellate court was influenced by this 
piece of evidence which is on the contention of the defence, inadmissible and not 
entitled to any weight. Various rulings have been cited before me on the 
question of such a confession. They are to be found in Emperor v. Gulabu, I. L. R. 
35 AH. 260; Emperor v. Maruti Santu More, 54 I. C. 465; Ram Baran Shukla v. 
Emperor [1933] A. L. J. 479; Queen Empress v. Bhairab Chandra Chakraburty, 
2C. W.N.702. The point which was discussed in these cases is an important point 
and the lower appellate court also concedes that there is great divergence of opinion 
on this matter. ` 
Regard being had to all the circumstances of the case I think it is desirable 
that this case should be heard by a Bench of two Judges. I have mentioned 
only certain points that were raised before me but there are others contained 
in the petition of revision which also the applicant will be in a position to 
argue before the Division Bench. . 


K. N. Katju, Saila Nath Mukerji and P. L. Banerji for the applicant. 
* M. Wali-ullah (Assistant Government Advocate) for the Crown. 


The judgment of the Court was delivered by 
i Kine, J.—This is an application in revision against the appellate order “King, 7. 
of the learned Sessions Judge of Agra upholding the conviction of Sidhesh- 
war Nath under Section 394 of the Indian Penal Code. _ 


The case for the prosecution was that on January 4, 1933, at about 
5 p.m. Rup Narain, who is a postal overseer, was taking a bag containing 
‘cash, amounting to over Rs. 4,000 in value, from the branch post office 
' lto the head office. When he had reached a gate of the Thomson Hos- 
pital he was assaulted by a inan who seized the bag and hit Rup Narain 
} over the head with some weapon and attempted to snatch away the bag. 
Rup Narain resisted vigorously and cried for help whereupon some 
bystanders came to his assistance and the robber ran away. He was chased 
but managed to make good his escape by climbing over a wall and entered 
the Kalibari temple. 
Rup Narain made a report of the occurrence the same evening at 
_ 7 p.M. He stated that he did not know the name of his assailant but he 
gave a description of him as being of wheat complexion, long face, average 
height, moustaches clipped, wearing a Gandhi cap, -a white kurta and a 
white dhoti and about 20 to 25 years of age. 
The accused was arrested the same night at about 1 a.m. It appears 
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that his name was mentioned to the police by P. C. Bhattacharya, one 
of the prosecution witnesses, who had not witnessed the actual assault but 
had been in the Kalibari temple through which the assailant escaped. 

The fact of the attempted robbery is not disputed. It is the case for 
the defence that the accused was not the robber and has been implicated 
by mistake. 

The evidence upon which the accused has been convicted consists 
of the identification made by Rup Narain in jail, and of Rup Narain’s evi- 
dence in court, supported by a confessional statement made by the accused to 
Mr. Evans, the city Magistrate. The rest of the prosecution evidence 
does not implicate the accused but is distinctly in his favour. The eye- 
witnesses namely, Daniel, Liaqat Ali, Yakub Ali and Bhattacharya all 
deposed definitely that the accused was not the assailant. They were 
declared by the prosecution to be hostile witnesses and have been cross- 
examined on behalf of the prosecution, but their evidence is distinctly 
in favour of the accused and tends to show that the actual robber was 
some person other than the accused. Liaqat Ali and Yakub Ali were 
sent to identify the accused in jail and they did pick out the accused, 
but they have explained that they did not pick him out as being the rob- 
ber but as being Sidheshwar Nath whom they had been asked by the 
Tahsildar Magistrate to identify. However this may be, they are clear 
on the point that Sidheshwar Nath is not the culprit and that they only 
picked him out in jail because they were asked to identify Sidheshwar Nath 
and they did so as they knew him from before. 

The accused made a confessional statement to Canon Holland, the 
Principal of the college, but his evidence was not recorded, as the Magis- 
trate ruled it out as inadmissible because the confession was made to 
Canon Holland while the accused was in police custody, and when no 
Magistrate was present. 

The principal contention of the learned advocate for the applicant ~ 
is that the unrecorded confession made to Mr. Evans could not be proved * 
by the oral testimony of Mr. Evans. 

Tt appears that Mr. Evans, who was the city Magistrate of Agra, was 
asked by the police by telephone to come to the kotwali for the purpose 
of conducting identification proceedings in connection with the attempted 
robbery on Rup Narain. He came to the kotwali at about 9 a.m. and\ 
on arrival came to know that no identification proceedings would take ` 
place, but the accused was brought to him in a room at the kotwali for , 
the purpose of having his confession recorded. The accused was at first ~ 
very doubtful about the use which might subsequently be made of his ( 
statement. When the Magistrate told him that any statement or con- 
fession that he might make would be used in evidence against him he 
refused to have his statement recorded. Mr. Evans therefore did not at- 
tempt to record any statement but he had an informal conversation with 
the accused in the room at the kotwali for about half an hour. No police 
officer or other person was present during this conversation. The accused 
did not make any direct admission of his guilt but he did make certain 
statements from which some inference regarding his guilt might be drawn. 
He stated that he had exceeded the limit of the instructions he had received 
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from the C. I. D. authorities. His explanation was that he had been 
instructed by the C. I. D. authorities to gain the confidence of a medical 
student named Sujan Singh. This Sujan Singh told the accused to get 
money in order to procure arms and ammunition. He stated that in 
order to win the complete confidence of Sujan Singh “he had done what- 
ever he had done”. He also enquired from Mr. Evans that when a police 
informer } implicated in an offence what action would be taken against 
him. He also told Mr. Evans that he was a police informer. 


The question is whether this oral statement or confession made to 
Mr. Evans but not recorded by him in accordance with the provisions 
of Section 164 of the Criminal Procedure Code could be proved against 
the accused. It has been held by the court below that the confession was 
obviously voluntary, and in view of the fact that the accused refused to 
have any confession recorded and that he spoke freely with the Magis- 
trate alone for over half an hour and from the nature of his statements 
we have no doubt but that the confession must have been voluntarily 
made. 


Under Section 21 of the Evidence Act, the confession, being a species 
of admission, would be relevant and could be proved as against the ac- 
cused unless it can be shown that there is some provision of law which 
excludes the proof of such a confession. 


In the first place reliance has been placed upon Section 26 of the 
Evidence Act. Under that section it is laid down that no confession 
made by any person whilst he is in the custody of a police officer, unless it 
be made in the immediate presence of a Magistrate, shall be proved as 
against such person. ‘The accused was at the time in the custody of the 
police and he was actually in a room at the kotwali. It is argued that 
the language of the section permits proof of a confession made to some 
third person in the immediate presence of a Magistrate but does not apply 

` to a confession made to the Magistrate himself. In our opinion there is 
no force in this contention. It seems to us clear that if a confession is 
made to a Magistrate himself then that confession is obviously made “in 
the immediate presence” of the Magistrate, and the requirements of Sec- 
tion 26 are satisfied. The learned counsel for the applicant has not been 
able to refer us to any authority which clearly supports his contention. 
“On the other hand we find that a Bench of the Calcutta High Court in 
` Queen-Empress v, Nilmadhab Mitter took the view that a confession made 

} by an accused person in police custody to a Magistrate himself is obviously 

; not excluded by Section 26. We also think that the legal position is 
obvious and that the confession made to Mr. Evans is not excluded by 

| Section 26 of the Evidence Act. 


} It has further been contended that Section 91 of the Evidence Act 
bars the proof of the confession by oral testimony. The argument is that 
the Magistrate was bound to record the confession under Section 164 of 
the Criminal Procedure Code and that as the confession was a “matter 
required by law to be reduced to the form of a document” therefore no 
oral evidence could be given in proof of such matter. 


1y, L. R. 15 Cal. 595 
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Section 164 in terms does not make it obligatory upon a Magistrate 
to record a confession. If an accused person makes a confession during 
a police investigation, or before tHe commencement of the enquiry or 
trial, then it is open to a Magistrate of any of the classes specified in that 
section to record the confession, and if he does so he is bound to record 
it in the manner laid down in that section. It has been argued that this 
section should be interpreted as meaning that if the Magistrate’is satisfied 
that the accused is making the confession voluntarily and is not doing so 
under any inducement, threat or promise or coercion then he is bound to 
record the confession. We cannot accept this interpretation. The lan- 
guage of the section leaves it optional to the Magistrate to record the con- 
fession or not as he thinks fit. He is not bound to record it even if he 
is clearly of opinion that the person is willing to make a perfectly volun- 
tary confession. 

Reliance has been placed upon the language of Section 533 of the 
Criminal Procedure Code in support of the contention that a confession 
is a matter which is required by law to be reduced to the form of a docu- 
ment. Section 533 provides that if a court, before which a confession 
of an accused person recorded under Section 164 or 364 is tendered, finds 
that any of the provisions of either of such sections have not been com- 
plied with by the Magistrate recording the statement, then the cours shali 
take evidence that such person duly made the statement recorded 

and notwithstanding anything contained in the Indian Evidence Act, 
1872, Section 91, such statement shall be admitted, if the error has not 
injured the accused as to his defence on the merits. 

It is argued that the reference to Section 91 shows that in the con- 
templation of the legislature a confession must be a matter required by 
law to be reduced to the form of a document as otherwise Section 91 
would have no application. So far as statements of accused persons re- 
corded under Section 364 are concerned it is clear that such statements ~ 
must be reduced to the form of a document. Under Section 364 when- ` 
ever the accused is examined by any Magistrate the whole of such exami- 
nation must be recorded in full. The Magistrate has no option in the 
matter. He is bound to record both the questions and answers. As re- 
gards confessions recorded under Section 164, the position is different: 
We have already pointed out that the terms of Section 164 leave it, 
optional to the Magistrate to record a confession or not to record it. At ‘ 
first sight therefore Section 91 would seem to have no application to con- { 
fessions recorded under Section 164. It may be however that the legis- { 
lature, which in enacting Section 533 was only contemplating confessions \ 
which had actually been recorded, was thinking of the certificate and 
other necessary matters which have to be reduced to writing if a confes- \ 
sion is recorded under Section 164. It might be, for instance, that a ` 
Magistrate recording a confession under Section 164 might omit to add 
the certificate which he was bound to add under the provisions of that 
section. In such a case it might be held that such a certificate was a mat 
ter required by law to be reduced to the form of a document and therefore 
in view of Section 91, no evidence could be given to prove the facts which 
should have been stated in the certificate. For that reason a reference 
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to Section 91 would be necessary for the purpose of giving effect to the 
provisions of Section 533 even in respect of confessions recorded tinder 
Section 164. In our opinion the mrre reference to Section 91 of the 
Evidence Act contained in Section 533 of the Code of Criminal Procedure 
cannot be taken to imply that a Magistrate hearing an oral confession 
made by an accused person in the course of an investigation is bound to 
record the confession in the manner laid down in Section 164. The lan- 
guage of that section is “may record” not “shall record”. 
For the applicant the case of Emperor v. Gulabu® has been cited. In 
that case it was held that a confession of an accused person made to a 
Magistrate holding an enquiry is a matter required by law to be reduced 
to the form of a document within the meaning of Section 91 of the Indian 
Evidence Act, 1872, and that no evidence can be given of the terms of 
such a confession except the record, if any, made under Section 364 of 
the Code, and Section 533 of the Code has no application to a case where 
no record whatever has been made of such a confession. We think that 
the facts of this case are distinguishable. In the ruling cited the Tahsil- 
dar Magistrate was holding an enquiry after having taken cognizance of 
an offence upon a complaint. He sent for a number of persons and had 
their statements recorded in his presence. He also interrogated the 
accused but did not make any record of his statement. When the case sub- 
sequently was committed for trial the Tahsildar was called as a witness 
for the purpose of proving the confession said to have been made to him 
by the accused. The Sessions Judge ruled that this could not be done. 
Their Lordships held that the Judge was right in excluding such evidence. 
It must be noted however that in that case the Tahsildar Magistrate who 
interrogated the accused was bound to record his statement under Section 
364 of the Code of Criminal Procedure. If he failed to record the state- 
nfent as required by law, then it was held that the statement could not 
- be proved by oral testimony. The facts of the present case are different, 
) as Mr. Evans was not bound to record the confession made to him by the 
accused, as he might have done, under Section 164 of the Code. In an- 
other case decided by a Bench of this Court in Nathu v. Emperor} it was 
held that a statement made to a Magistrate in the presence of a Sub-Ins- 
pector and a constable who had the accused under arrest at the time, 
and not recorded by the Magistrate under Section 164, is not admissible 
/in evidence. It appears that the alleged confession was made to a Deputy 
Magistrate by the accused who was at that time under arrest and in the 
} presence of a Sub-Inspector and a constable. No record was made of his 
statement under Section 164. The learned Judges held that as the state- 
ment was made in the presence of a Sub-Inspector and a constable who 
had the accused under arrest the statement was not admissible in evidence. 
No reference was made to the provisions of Section 26 of the Evidence 
Act. It seems to have been assumed that if no record was made under 
Section 164 then the alleged confession could not be proved by oral testi- 
mony. No reasons are given in support of this view. In the case of 
ae v. Maruti Santu More* the two learned Judges took conflicting 


views on this point. Mr. Justice Shah held that a confession made to a 
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Magistrate during the course of an investigation which was not reduced 
into Writing was inadmissible in evidence and could not be proved by 
oral testimony. Mr. Justice Hayward on the other hand held that an 
oral confession made to a Magistrate is prima facie relevant under Sections 
21 and 26 of the Evidence Act though it has to be proved by oral testi- 
mony and not by the production of any writing duly recorded by the 
Magistrate under Section 80 of the Evidence Act. Mr. Justice*Shah took 
the view that the effect of Section 164 of the Code is that although a 
Magistrate has the power to refuse to record a confession, if he is not 
satisfied that it is voluntarily made, he has no such option where he is 
satisfied that it is voluntarily made. We do not think that the section 
should be read in this sense. It seems to us that the language of this 
section does not make it necessary for a Magistrate to record a confession 
even if he is of opinion that it is voluntarily made. Mr. Justice Hayward 
took the view that the Magistrate was not bound to record a confession 
under Section 164 and therefore the oral confession made to him was not 
a matter required by law to be reduced to the form of a document and 
therefore it could be proved by oral evidence. 


In Legal Remembrancer v. Lalit Mohan Singh Roy® the Calcutta 
High Court held that the word “statement” in Section 164 of the Code 
is not limited to a statement by a witness, but includes that made by an 
accused and not amounting to a confession. Such statements must be 
recorded under the section and cannot be proved orally by the Magistrate 
when not so recorded. Their Lordships cited certain authorities in sup- 
port of this view but do not give any reasons. The leading case of the 
Calcutta High Court, which has been followed in subsequent decisions, is 
Queen-Empress v. Bhairab Chunders. The question whether a confession 
made to a Magistrate but not recorded by him could be proved by the 
Magistrate’s oral testimony was not directly in issue. In that case a Magis- 


trate holding a preliminary inquiry under Section 159 of the Code of i 


Criminal Procedure questioned the accused persons and recorded their 
statements. He purported to record their statements, not as confessions 
under Section 164, but as statements of accused persons under Section 364. 
The statements were not confessions of guilt but contained admissions 
of certain facts from which inferences adverse to the accused might be 
drawn. At the trial in the sessions court the Judge rejected the recorded , 


statements as inadmissible in evidence. The prosecution then wanted \ 


to examine the Magistrate to prove by oral evidence that the accused : 
made statements similar to those recorded. This was disallowed by the ` 
Judge and in the High Court no exception was taken to his order. The 
question before the High Court was whether the Judge was right in hold- 
ing that the statements purporting to have been recorded under Section 
364 were inadmissible. The learned Judges held that the Magistrate 
while holding a preliminary enquiry had no authority to examine the ac- 
cused under Section 364. Such examination can only be conducted after 
the enquiry or trial has commenced, and only for the purpose of enabling 
the accused to explain any circumstance appearing in evidence against > 
him. If the Magistrate recorded the statements under Section 364 he 
SI. L. R. 49 Cal 167 "2 C. W. N. 702 


\ 
E 
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did so without jurisdiction and the statements could not be proved. The 
learned Judges further held that the statements could not be proved as 
confessions recorded under Section 164. The statements did not purport 
to have been recorded under Section 164 and even if they could be regard- 
ed as confessions the learned Judges found that they had not been made 
voluntarily. The question decided in this ruling is quite different from the 
question now before us. This ruling does not seem to us an authority for 
the view that when an accused person makes a voluntary confessional 
statement to a Magistrate before the commencement of the enquiry or 
trial, then the Magistrate is bound to record it under Section 164 and if 
he does not so record it, then it cannot be proved by the Magistrate’s oral 
testimony. 

The learned Assistant Government Advocate has referred us to several 
cases in which High Courts have taken a contrary view. In Tangedu- 
palle v. King- -Emperor" a Bench of the Madras High Court held that under 
Section 164 it is not obligatory on a Magistrate holding an investigation 
or preliminary enquiry under Section 159 of the Code to record in writ- 
ing a confession made to him by an accused person and such confession 
may be proved by the oral testimony of the Magistrate. This case is 
directly in point and the previous authorities have been fully considered. 
The Allahabad case Emperor v. Gulabu’ was referred to and distinguished. 
The case of Queen-Empress v. Bhairab Chunder® was also referred to, 
but it was pointed out that the case was not really helpful in considering 
the value of unrecorded confessions. They approved of the reasoning 
of Mr. Justice Hayward in the case of Emperor v. Maruti Santu More”? 
when he observed, 


If it was intended to make oral statements which would be relevant when 
made to private persons, irrelevant when made to Magistrates, then there 
would surely have been express provision that such statements should not 
be proved except by writings duly recorded by Magistrates and it would 
not have been left to mere implication from the provisions relating to the 
manner of proof of such writings when recorded by Magistrates under 
Section 533 of the Code. 
We find ourselves in agreement with the views expressed by the 
learned Judges in this case. 
The Lahore High Court has consistenly adopted the same view. We 
/ need only refer to the latest case of Jog Raj v. Emperor’. In this case 
it was held that a confession or an incriminating statement made in the 
presence of a Magistrate by an accused person while in police custody, 
who is not produced before the Magistrate with a view to record his con- 
fession, can be proved by oral testimony of the Magistrate when it has 
not been reduced to writing. In absence of any provision of law making 
is it obligatory on the part of a Magistrate to record a confession, it is not 
‘a matter required by law to be reduced to the form of a document. It 
is true that in the case before us the accused was produced before the 
agistrate with a view to having his confession recorded, but we think 
hat this fact is not a sufficient ground for distingushing the ruling. The 
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general principle laid down in this ruling is that as it is not obligatory 
on a Magistrate to record a confession under Section 164, therefore oral 
proof of an unrecorded confession*made” to a Magistrate before the 
enquiry or trial is not excluded by the terms of Section 91 of the Evidence 
Act. In this ruling a number of previous decisions of the Lahore High 
Court have been referred to and it appears that in the Punjab the same 
view has consistently been taken. We agree to that view and ftnd that it 
is supported by the preponderance of authority. 


It has been argued that the legislature has laid down elaborate safe- 
guards for the recording of confessions under Section 164 and it could 
never have been intended that a Magistrate should, if he wished, abstain 
from recording a confession but should content himself with proving the 
confession by oral testimony simply from his memory. Such a course 
would seldom be desirable. A Court obviously could not place such 
reliance upon a Magistrate’s testimony in proof of an unrecorded con- 
fession, which he heard perhaps some weeks or months previously, as it 
could upon a recorded confession which was recorded at the time and in 
detail. Nevertheless, we think that an unrecorded confession made by 
an accused person, to a Magistrate before the inquiry or trial is relevant 
and it can be proved by the Magistrate’s oral testimony in the absence of 
any express provisions to the contrary, and in our opinion there are no 
such provisions to the contrary. The weight to be attached to such oral 
testimony in proof of an unrecorded confession is a different matter. 

We agree with the court below therefore in holding that the confes- 
sion made to Mr. Evans could be proved by Mr. Evans’ oral testimony. 


The next question is whether, treating this confession as admissible, 
the guilt of the accused has been established beyond reasonable doubt? 
Sitting as a court of revision, we do not usually interfere with findings 


of fact, but the circumstances of this case are very peculiar. There were | 
undoubtedly several eye-witnesses to the robbery which was committed 


in daylight in a frequented thoroughfare and all the witnesses except Rup 
Narain have positively declared that the accused is not the robber. For 
the purpose of upholding the conviction, it is necessary in the first place, 


to rely upon the identification of the accused by Rup Narain. The ' 


learned Sessions Judge has stated that in the identification proceeding | 
held by Mr. Anis Ahmad Tehsildar on January 10, 1933 Rup Narain 
picked out the accused Sidheshwar as his assailant. This is not quite cor- 


rect. It appears from Rup Narain’s own evidence that when he went | 


to jail for the purpose of identifying the robber, the accused and four 
other persons were paraded before him and he failed to pick out the ac- 
cused on the first round. Then apparently he was asked by the Tehsildar 


to identify Sidheshwar if he could; whereupon he picked out the accused. ' 


Rup Narain himself has admitted in cross-examination, 


I did not identify in first round. I was told to identify Sidheshwar if 
I could I then did so. 


4 


of the accused as the robber. It was always the case for the defence that 
Rup Narain knew Sidheshwar by sight before and’ therefore there was 


This certainly casts some doubt upon the value of the Gk 


\ 


i 
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nothing surprising if he could pick him out when asked by the Tehsildar Canunar 
to do so. The Tehsildar says he cannot remember whether he asked the 755, 
witness to identify Sidheshwar if he*could. There are several other re-  —— 
markable features in this case, such as the alleged false moustache worn Smresn- 
by the robber, and the part played by Sujan Singh, which we do not pro- “™ Nara 
pose to discuss. But considering that the conviction of the accused rests Emreror 
firstly upon the testimony of Rup Narain and secondly upon the con- 
fession, we are compelled to observe that the value of Rup Narain’s evi- 
dence as against the accused is heavily discounted by the fact that he failed 
to identify, the accused as his assailant at first and that, according to his 
own statement, he only picked out the accused when he was asked to 


identify Sidheshwar. 


As to the confession, we have already given the gist of it. It cannot 
be taken to amount to an admission of guilt in respect of the charge as 
framed. We think it may be safely inferred from this confession that 
the accused had entered into a conspiracy to help Sujan Singh to comit 
robbery for the purpose of procuring arms and ammunition. Sujan 
Singh is one of the persons who was present at the scene of the robbery 
and according to the finding of the court below he was “the brain of the 
whole plot” and he pretended to be helping to catch the robber, although 
in fact he was helping him to escape. However this may be, the confession 
is very vague. ‘Taking it to be a confession of having as a police informer, 
acting under the instructions of the C. I. D., entered into a conspiracy 
with Sujan Singh to obtain money by means of robbery, it certainly does 
not show what part he took in carrying out the plot. The accused only 
said that in order to win the complete confidence of Sujan Singh “he had 
done whatever he had done.” This cannot amount to a confession that 

ie actually seized the bag of money and hit the postal overseer over the 
/ 





King, T. 


ead, as alleged by the prosecution. 


In this connection we note that when Mr. Evans was giving evidence 
regarding this confession he was asked whether the talk was voluntarily 
made and free from police influence, but for some reason or other, this 
question was disallowed. We fail to understand why an important ques- 
tion like this should not have been put to the witness, but we are satisfied 
from the circumstances, as mentioned before, that the talk with Mr. 

_ Evans must have been perfectly voluntary. One convincing feature is 

_ that the accused gave out that he was a police informer and that he was 

/ acting under instructions from the C. I. D. authorities although he had 

) exceeded those instructions. It is quite impossible to suppose that he 
could have made a statement of that sort under the influence and tuition 
of the police. We may add that it is not denied by the prosecution that 
the accused was a police informer at one time, although it is said that 
he was discarded because he had been a failure. 


The result is that we are not satisfied that the charge has been brought 
home beyond doubt to the accused. It may be that there has been a 
conspiracy to tamper with the prosecution witnesses in order to obtain 
his acquittal. If so, this is a matter for regret, but on the record as it 
stands we think that there is room for reasonable doubt and that the vague 
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confession and the doubtful identification by Rup Narain are not enough 
to prove the charge, when all the other important prosecution witnesses 
emphatically deny the guilt of the accused. 5 


We accordingly allow the application and set aside the conviction 
and sentence. The fine if paid will be refunded. The bail bonds will 
be discharged. 


Conviction set aside 


REOTI SINGH AND ANOTHER (Plaintiffs) 
VETSIS 
RAM LAL (Defendant)* 

Mortgage—Suit by subsequent mortgagee—Prior mortgagee impleaded—Property 
sold—"Subject to prior mortgage”—Suit for possession by prior mortgagec 
against auction purchaser—Whether maintainable. 

In execution of a final decree for sale in a mortgage suit by the subse- 
quent mortgagee, in which the successor of the prior mortgagee was a 
party, the property was sold “subject to the prior mortgage.” (The prior 
mortgagee did not take advantage of the provisions of Order 34, Rule 12 
nor did he redeem the subsequent mortgage with a view to prevent the 
sale of property). The successor of the prior mortgagee sued for posses- 
sion of the property on the ground that he was entitled to recover Posses 
sion from the auction purchaser unless the prior mortgage was paid off. 
Held, that the successor of the prior mortgagee had no remedy except 
that of suing on the prior mortgage provided limitation had not expired 
and the present suit for possession was not maintainable. 

First APPEAL from a decree of Basu Priya CHARAN AGARWAL, 

Subordinate Judge of Budaun. 


K. Verma for the appellants. or 
S. N. Sen and P. M. L. Verma for the respondent. A 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a plaintiffs’ appeal arising out of a suit for 
recovery of possession of 434 biswas share in village Pachheli Daranagar 
which originally belonged to Ahmad Husain and Mohammad Husain. In 
1871 the mortgagors executed a simple mortgage deed in respect of this 
property in favour of Sher Singh. In 1878 they made a second mortgage 
of this very property in favour of Itwari Lal. In 1885 Sher Singh brought ` 
a suit for sale on the basis of the previous mortgage deed of 1871 and obtain- í 
ed a decree. Unfortunately he did not implead .the subsequent mortgagee i 
Itwari Lal. The property was put up for sale and was purchased at auction 
by Sher Singh himself and he appears to have obtained delivery of possession 
but, at any rate, his name is found to have been entered in the revenue 
papers in 1885. It is an admitted fact that by a partition award Sher 
Singh’s son, Bijai Singh, alone got this entire property allotted to him and 
he obtained possession of it and got his name entered in the khewat. 

One Ram Ratan Lal appears to have had a simple money decree against 
Bijai Singh and in execution of that decree attached the rights and interests 
of Bijai Singh and put up the oroperty itself for sale. There was no men- 

*F. A. 200 of 1931 
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tion made at the time of any mortgagee’s interest’ which Bijai Singh might 
have had. The property was purchased at auction by Niranjan Singh who 
appears to have obtainefl delivefy of possession. The dakhalnama of the 
year 1908 executed by the auction-purchaser is on the record. 

In 1911 the representatives of the subsequent mortgagee, Itwari Lal, 
brought a suit for sale on the basis of mortgage deed of 1878. They im- 
pleaded Niranjan Singh who was in one sense representing the prior mort- 
gagee and also the mortgagors. Niranjan Singh set up his right to hold up 
the previous mortgage as a shield and the court appears to have found that 
this prior mortgage deed existed and that the rights under it had devolved 
on Niranjan Singh. It is unnecessary for us to express any opinion whether 
the auction purchase by Niranjan Singh of the rights and interests of Bijai 
Singh necessarily passed to him the lien which Bijai Singh might have held to 
retain possession until his previous mortgage was paid off. 

The Claim was decreed subject to the previous mortgage of 1871 held 
by Niranjan Singh. : 

It appears that Niranjan Singh at that time did not insist that the 
property should be sold free from the mortgage and that the sale proceeds 
should be utilised in the first instance towards the payment of the pre- 
vious mortgage. Nor does it appear that Niranjan Singh thought it fit 
to redgem the subsequent mortgage in favour of Itwari Lal and retain pos- 
session of the property. ‘The result was that the property was sold at auc- 
tion and purchased by defendant Ram Lal who obtained delivery of pos- 
session through the civil court against all the defendants to the suit, inclu- 
ding Niranjan Singh. ; 

The present plaintiffs waited for nearly 12 years and then brought the 
present suit for recovery of possession of this property against Ram Lal. 
That claim has been dismissed by the court below and the finding is chal- 

lenged in appeal before us. 

i The learned advocate for the plaintiffs-appellants contends bcfore us 
that Niranjan Singh acquired all the rights which Bijai Singh had to hold 
on possession of the property until the first mortgage was paid off and that 
the sons of Niranjan Singh are entitled to recover possession of the property 
from the subsequent purchaser, Ram Lal, unless he is prepared to pay off 
their mortgage. _ 

In our opinion it is quite clear from two Full Bench cases of this Court, 
namely, Nannu Mal v. Ram Chander’ and Ram Sanehi Lal v. Janki Prasad” 
, that the right to hold up a prior simple mortgage as a shield, can be exer- 
cised only by a defendant in possession of the property and cannot be 
used as a weapon of attack by a plaintiff, who is not in possession at the 
time of the suit. : 

j Furthermore, the cases before the Full Benches were where neither of 
the mortgagees had been impleaded in the suits brought by the others. 
In the present case Niranjan Singh was actually impleaded by the subse- 
quent mortgagee in his suit and the decree was obtained against Niranjan 
Singh and the property was sold at auction against him. He is accordingly 
bound by the proceedings in that suit. 

We think that Niranjan Singh might either have availed himself of 
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the provisions of Order XXXIV, Rules 12 and 13 and claimed that the 
property should be sold free from his encumbrance and that his amount 
should be paid to him in the first instance, or he might have redeemed the 
subsequent mortgage and prevented the sale of the property. By allow- 
ing the property to be sold against him he lost his right of redemption. 
Not having availed himself of either of these rights and having merely 
rested content with the sale of the property taking place, “subject to his 
previous mortgage,” he can have no remedy except that of suing on the 
previous mortgage provided limitation has not expired. He can only claim 
that he has stepped into the shoes of the prior mortgagee by virtue of the 
previous payment and has the same rights as the previous mortgagee, but 
such rights cannot be exercised after the period of limitation. 

The present is, however, not a suit for sale on the previous mortgage 
at all, but is merely a suit for recovery of possession. Such a suit in the 
circumstances is not maintainable. The appeal is dismissed with costs. 


Appeal dismissed 


SABIR HUSAIN AND ANOTHER (Plaintiffs) 
VETSUS 
FARZAND HASAN anp oTHERS (Defendants) * ° 
Mohammedan Law—Shia—Father enters into contract of marriage on behalf of 
minor son—When father liable as surety for payment of dower. 

A Shia father, who acts as guardian for the marriage of his minor son, 
does not make himself a surety for the payment of his daughter-in-law’s 
dower in the absence of an express contract to that effect. The rule Jaid 
down in Shuraya-ul-Islom that the father makes himself a surety for the due 
payment of dower in case his minor son has no means of paying it, is not 
enforceable in British Indian Courts. F 


First APPEAL from a decree of Basu Maxtian Lat Subordinate Judge 


of Moradabad. 


A. M. Khwaja for the appellants. 
Akhtar Husain Khan for the respondents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This appeal has arisen from a suit brought by the 
two plaintiff-appellants, who are husband and wife, for recovery of 
Rs, 8,333[5|4, which represents their share of inheritance in the dower of 
Rs. 25,000 due to their deceased daughter, Aijaz Fatima, who was admittedly 
married to Farzand Hasan, defendant No. 1. They claimed a right to re- 
cover that sum from the person and property of defendant No. 1 and the 
assets left by his father, Sibte Hasan, on the allegation that the defendant 
No. 1 was an infant in 1914, when he was married under the guardianship 
of Sibte Hasan, who had bound himself personally to pay the dower. In 
the alternative, the plaintiffs rest their case on the rule of Mohammedan law 
applicable to Shias that a guardian contracting marriage for his minor ward 
is personally liable if the child husband has no means of paying the stipu- 
lated dower. Defendants Nos. 2 to 4 are the other heirs of Sibte Hasan. 
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They have been impleaded because they and defendant No. 1 are in pos- 
session of the assests left by Sibte Hasan. 
Mt. Aijaz Fatima was marfied te defendant No. 1 in August 1914. 


Crv 


1933 


She died in 1926, leaving a daughter, defendant No. 5. The suit, which Samm Husan 


has given rise to this appeal, was instituted on March 16, 1929 for the relief 
already stated. It was contested by all the defendants, except No. 3. It 
was not adħnitted that Sibte Hasan had acted as the guardian for the mar- 
riage of defendant No. 1 with Mt. Aijaz Fatima. It was alleged that the 
marriage was contracted by Nurul Hasan, a grand uncle of defendant No. 1. 
It was denied that Sibte Hasan had incurred any personal liability for the 
dower, or that he was liable under any rule of law, even though he acted 
as guardian for the marriage of defendant No. 1. Mt. Aijaz Fatima was 
said to have reduced the amount of dower to Rs. 2500 which she made a 
gift of to her daughter, defendant No. 5. Limitation was also pleaded. 
The learned Subordinate Judge found that Sibte Hasan had acted as 
the guardian of defendant No. 1 on the occasion of his marriage with Aijaz 
Fatima. He also found that the dower of Rs. 25,000 had not been reduced 
by Mt. Aijaz Fatima in her lifetime, nor had she made a gift of any portion 
of it to defendant No. 5. The plea of limitation was also over-ruled. As 
regards the liability of Sibte Hasan under the rule of Shia law, relied on 
by the plaintiffs, the learned judge held that his assets were not liable. He 
decreed the plaintiffs’ claim as against defendant No. 1 and dismissed it 
as against the assets of Sibte Hasan. The plaintiffs reiterate their claim in 
this Court as against the assets of Sibte Hasan in the hands of the defen- 
dants, 
The finding of the learned Subordinate Judge in so far as he held that 
Sibte Hasan acted as the guardian for defendant No. 1 has been assailed 
bęfore us; but in our opinion it is correct. Our attention has been drawn 
to an entry in the register in which the marriage was noted. It records 
- the name of certain persons who were present on that occasion. The name 
of Sibte Hasan is not among them. It is argued that if Sibte Hasan had 
been present, his name would have found a prominent place in the register. 
This circumstance is relied on in corroboration of the evidence led on be- 
half of the defendants to establish their plea that the marriage had been 
contracted by Nurul Hasan and not by Sibte Hasan, who was not even 
present. We are satisfied that the reasons given by the learned Subordinate 
- Judge for arriving at his finding on this part of the case are not affected 
by the omission of the name of Sibte Hasan from the register. As is point- 
‘ed out by the learned Subordinate Judge, Nurul Hasan could not be a 
guardian under the Mohammedan law for the marriage of defendant No. 1 
so long as his father was alive. In fact, for a valid marriage of defendant 
No. I in 1914 no one else could have acted as his guardian. Sibte Hasan’s 
name was probably not noted in the register, because he acted as guardian 
and was not a mere witness or spectator whose name could find a place in 
the register as one of those who witnessed the marriage. We hold that Sibte 
contracted the marriage of his infant son with the deceased Aijaz 
atima. z - 
The finding of the learned Subordinate Judge that Sibte Hasan had 


not expressly assumed liability for the dower was not impugned before us, 


FARZAND 
HASAN 





Nlamat- 
ullab, J. 


Civ. 


1933 


Saam HUSAIN 
v. 


FARZAND 
Hasan 





Nuiamat- 


wlab, J. 


192 HIGH COURT [1934] 


-and the plaintiffs’ claim was rested solely on his liability arising from the 


rule of Mohammedan law, to which reference has. already been made. 

Shuraya-ul-Islam, which is an attthority on questions of Shia law, gives 
the following rule on the subject under consideration: — 

If one should contract his infant son in marriage, and the child has 

- independent means of his own, he 1s liable for the dower. If the child is 

poor, the obligation rests entirely on the father, and, in the vent of his 
death, must be discharged out of the whole of his property, whether the 
child should arrive at maturity and become wealthy, or die before it 
(Baillie, Part Il, p. 80, quoting from Shuraya-ul-Islam). 

Mr. Khwaja, who argued the appellants’ case with great ability, refer- 
red us to Sharah Loma which gives the same rules. We have not been refer- 
red to any book of authority on Shia law, nor have we been able to find 
any, which may be in conflict with Shuraya-ul-Islam and Sharah Loma on 
this point. We must, therefore, take it that, if the case is governed by 
Mohammedan law, pure and simple, the rule given in Shuraya-ul-Islam is 
in favour of the plaintiffs. 

According to the rule laid down in Shuraya, the father makes himself 
a surety for the due payment of dower in case his minor son has no means 
of paying it. The underlying principle is that the son’s inability to pay 
must have been known to the father and if, in spite of such knowledge, he 
agreed, on behalf of his indigent son, to pay what was beyond the latter’s 
means, he should be deemed to have guaranteed the payment of the stipu- 
lated dower. 

There is divergence of views between Shia and Sunni doctors on this 
point. According to Sunni law, the father, if he acts as guardian for the 
marriage of his infant son, is personally liable only if he expressly becomes 
a surety for the dower stipulated for; otherwise the father merely acts gn 
behalf of his minor son and binds the latter, and not himself personally. 


In the case of Muhammad Siddig v. Shahabuddin” it was held by a Bench ', 


of this Court that a Muhammadan father does not, by simply giving his 
consent to the marriage of his minor son without making himself a surety 
for the payment thereof, become liable for the payment of his daughter-in- 
law’s dower. The judgment does not mention the fact that the parties to 
that case were Sunnis; but we have sent for the paper book and have satis- 
fied ourselves that it was a case in which a Sunni father had contracted the 
marriage of his minor Sunnison. The learned Subordinate Judge has relied 
on this case in holding that it is comprehensive enough to apply both to 
Shias and Sunnis; but we do not think that this view can be supported. 
That case must be considered to be an authority only in cases in which 
Sunni law is applicable. 

The next question is whether the rule enunciated in Shuraya-ul-Islam 
must be administered by Courts in this province. All branches of Muham- 
madan law do not apply to cases arising between Muhammadan parties. 
Only such of them as have been declared by statute to be so applicable can be 
administered by British Indian Courts. Section 37 of the Bengal, N. W. P. 
and Assam Civil Courts Act (No. XII of 1887) has made provision in this 
behalf. It runs as follows:— 

15 L. R. 49 All. 557 
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- (1) Where in any suit or other proceeding it is necessary for a Civil 
Court to decide any question regarding succession, inheritance, marriage 
or caste or any religious usage of institution, the Mohammedan law im 
cases where the parties are Muhammadans, and the Hindu Law in cases 
where the parties are Hindus, shall form the rule of decision, except in sô 
far as such law has, by legislative enactment, been altered or abolished. 

(2) In cases not provided for by Sub-section (1) or by any other law 
for the time being in force, the Court shall act according to justice, equity 
and good conscience. 

If the rule quoted from Shuraya-ul-Islam be deemed to be one regard- 
ing “marriage” or “any religious usage or institution”, it shall have to be 
given effect to in deciding the present case. We do not think that the 
question arising in this case can be considered, without unduly straining 
the language of the section, to be one regarding “religious usage or insti- 
tution”. Mr. Khwaja relies on the decision of Mahmud, J. in Govind Dayal 
v. Inayatullah? which was a case of pre-emption. Mahmud, J. held that 
the words “religious usage or institution” should receive a liberal inter- 
pretation so as to include pre-emption even in cases in which the vendee 
was a non-Muslim and that the Court is bound to administer Mohammedan 
Jaw of pre-emption as between a Muhammadan pre-emptor and a non- 
Muslim vendee. ‘The majority of the Full Bench, however, so far dis- 
agreed with Mahmud, J. that they held that the Court is not bound to ad- 
minister Mohammedan Jaw in such cases but, in the absence of statutory 
law to the contrary, should administer Mohammedan law as embodying 
rules of justice, equity and good conscience. Section 24 (now Section 37), 
Bengal, N. W. P. and Assam Civil Courts Act, was considered by Mahmud, 
J. and presumably by the other learned Judges. If the ruling had been 
otherwise applicable, we would have felt bound by the opinion expressed 
by the majority of the Full Bench, specially because that opinion has been 
accepted in other subsequent cases see Abbas Ali v. Maya Ram? and Pir 

"Khan v. Faiyaz Husain’, Mr. Khwaja has also quoted numerous rulings 
in which Mohammadan law has been applied to cases involying questions 
of gifts, waqfs, wills, guardianship etc. Though Section 37, Bengal, 
N. W. P. and Assam Civil Courts Act is not specifically referred to, it is 
clear that in each of them either the subject fell within the purview of the 
first sub-section and the Courts were bound to apply Mohammedan law, 
or the subject was one as to which there is no statutory law, and the Courts 
were at liberty to administer Mohammedan law as embodying rules of 

} justice, equity and good conscience, the parties being Muhammadans. None 

of these cases is directly in point or decides a principle which may be appli- 
cable to the case before us. Howsoever liberal a construction may be 

placed on the words “religious usage or institution”, they cannot include a 
case of purely pecuniary liability of a guardian contracting the marriage of 
his minor son. 

The only contention which, in our opinion, can be put forward is that 

the question arising in this case is one “regarding marriage”; but it seems 
to us that the rule laid down in Shuraya-ul-Islam is no more than a canon 
of interpretation. ‘The author is of opinion that where a guardian for mar- 
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Cwm riage agrees; on behalf of his minor ward, to pay_a certain amount of dower, 
—— there is an implication that, in case the minor has no means to pay, the 
193 guardian would be deemed to be a°surety for due payment. The Sunni 
Sask Hàm doctors, on the other hand, do not construe such an agreement as implying 
Faino 2 personal undertaking. The rule may also be considered as a rule of evi- 
Hasan dence in so far that a personal undertaking by the guardian to pay dower, 
— jn case the minor is found to have no means of paying it, shold be pre- 
eee T sumed. In any view of the matter, the vicarious liability of the father 
arises not from any substantive rule of Shia law relating to marriage but 

is the result of deduction from given circumstances, and as such British 

Indian Courts are to be guided not by Mohammedan law but by rules of 
construction generally applicable or by the Indian Evidence Act. We enter- 

tain no doubt that a Shia father entering into any other contract, as guard- 

ian of his minor son, involving a pecuniary obligation, cannot be saddled 

with personal liability by British Indian Courts, The agreement to pay 

dower in the same circumstances cannot be placed on a different footing. 

The liability, if it exists, arises from a civil contract and should be deter- 

mined by the law applicable to contracts made by an authorised guardian. 

There is no rule of general law in force in this Province which justi- 
fies an inference that a guardian, entering into a contract on behalf of his 
minor son, renders himself liable as surety in the absence of an expres con- 
tract to that effect; nor is there anything in the Indian Evidence Act which 
justifies a presumption from the circumstances of such a case that a guardian 
makes himself personally liable. e. 

If there had been a question of applying the rule of Mohammedan law 
under consideration as a rule of justice, equity and good conscience, we do 
not think that it can be regarded except in special conditions, as a rule of 
justice, equity and good conscience. It is quite unjust to enable the wife, 
and even her heirs (in this case her parents) to follow the property of her 
husband’s father in the hands of his heirs other than the husband. ‘The 
rule will work a peculiar hardship in this province, where fabulous dowers 
are common. ` If those acting on behalf of the infart bride have any reason 
to apprehend that the minor would not be liable to pay the stipulated 
dower, they should insist on the father, who acts as guardian for the mar- 
riage of his minor son, giving a personal undertaking so as to make him a 
surety. The question can arise mostly in those cases in which neither 
side applied its mind to that aspect of the matter, and in that class of cases ` 
it is not just and equitable to saddle the guardian with responsibility which « 
he had not foreseen and which, if he had any reason to think would be 
enforced against him, he might not have undertaken. Accordingly we 
uphold the finding of the learned Subordinate Judge, though for different . 
reasons. ; 4 

On the question of limitation it is enough to say that the suit was 
brought within three years of the death of Mt. Aijaz Fatima. No demand 
for dower had ever been made by her. Time began to run from the date 
of her death, and the suit having been brought within three years from 
that date is obviously not barred. 

The result is that this appeal fails and is dismissed with costs.. 

E ae RAA ` ` Appeal dismissed 
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AGRA SPINNING AND WEAVING MILLS CO., LTD. 
(In LIQUDATION)—IN THE MATTER OF* 
Companies Act, Sec. 227(2)—Transfer of shares—After winding up—Sanction 
of Court—When to be given. 

Section 227(2), Companies Act, does not require that for the validity 
of æ transfer of shares after the commencement of the winding up the 
sanction of the Court must be previous. It is within the jurisdiction of 
the Court at any time after the transfer of the shares to order that the 
transaction is a good transaction and shall stand. 

N. P. Asthana for the applicant. 
B. Malik for the opposite party. 


The following judgment was delivered by 


Youne, J.—Seth Bir Chand applied to the liquidator for rectification 
of the share register of the company on the ground that he was the owner 
of 3,843 shares in the company. Messrs. John Brothers, on behalf of the 
debenture holders, objected that the said rectification could not take place, 
as the debenture holders of the Agra United Mills Co., Ltd., were the true 
owners, and they asked for rectification of the share register in their favour. 
The two claims arose out of the following facts. In 1923 the Agra United 
Mills €o., Ltd., who owned these shares in the company now in liquidation, 
executed a trust deed whereby these shares inter alia were charged to the 
debenture holders. In 1927 the debenture holders brought a suit for en- 
forcement of the debenture® and in the same year the court appointed an 
interim receiver of the assets of the company. In 1928 Seth Bir Chand 
brought a suit against the Agra United Mills Co., Ltd., for money due to 
him. He was successful in this connection, and a decree was passed in his 
favour for the amount claimed. In execution of this decree Seth Bir Chand 
applied for attachment of these shares. Messrs. John Brothers, on behalf 

‘ of the debenture holders, applied to the executing court saying that these 
shares could only be sold subject to their charge. This objection was up- 
held by the court, and it ordered the sale of the shares in favour of Seth 
Bir Chand, but subject to the charge in favour of the debenture holders of 
the Agra United Mills Co., Ltd. The shares were then sold in execution 
of Seth Bir Chand’s decree against the Agra United Mills and. bought by 

-Seth Bir Chand for Rs. 3,500. 

In the meantime, the debenture holders’ suit for enforcement of the 

’ debentures was proceeding and in February 1931 this suit was decreed. In 
execution of the decree these shares were put up for sale and purchased by 
the debenture holders in the month of January 1932. 

_ The question, therefore, is which of the two claimants are entitled to 

Í be registered as the owners of these shares. It is argued on behalf of Messrs. 
John Brothers as representing the debenture holders that Seth Bir Chand 
brought his action against the original owners of the shares, the Agra United 

Jib pending the suit of the debenture holders for enforcement of their 


debentures; that he, under the circumstances related above, bought the 
shares in execution of his decree against the Agra United Mills with full 
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knowledge of the debenture holders’ charge on these shares and with full 
knowledge that he was making the purchase pendente lite, and that there - 
fore he could have no higher litle to these shares than the Agra United Mills 
had. 

On behalf of Seth Bir Chand two points have been taken. Firstly, it 
is contended that the transfer of these shares made in 1932 to the debenture 
holders was a transfer after the winding up order had been made‘against the 
company whose shares were transferred, that is, the Agra Spinning and 
Weaving Co., and that such a transfer according to Section 227(2) of the 
Indian Companies Act is void. The second point taken was that these 
shares were part of a floating charge, that therefore, according to paragraph, 
5 of the trust deed, the charge in no way 

hindered the company from selling, mortgaging or otherwise disposing of 
or dealing with the shares charged, 
and that therefore the sale to Seth Bir Chand being made before the 
winding up of the Agra Spinning and Weaving Co. was a valid sale. 

With regard to the first point argued on behalf of Seth Bir Chand, 

Section 227(2) of the Indian Companies Act reads as follows: 


In the case of a winding up by or subject to the supervision of the 
court, every disposition of the property (including actionable claims) of 


the company, and every transfer of shares made after the com- 
mencement of the winding up shall, unless the court otherwise orders, 
be void. 


Dr. Asthana, on behalf of Seth Bir Chand,sargues that the proper cons- 
truction to be put on the section is that every transfer of shares without the 
previous sanction of the court is void. I do not think that the section can 
bear this construction. If the legislature had meant that a transfer of shares 
without previous sanction should be void, it was perfectly easy for the legisla- 
ture so to enact. In my opinion, the plain reading of the section means 
that it is within the jurisdiction of the court at any time after the transfer’. 
of the shares to order that the transaction is a good transaction and shall 
stand. The words 

every transfer of shares .. shall, unless the court otherwise orders, 

be void, 
clearly allude to a transfer of shares which has actually taken place. 
In my opinion, this reading is in accordance not only with law, but with 
common sense and justice. Complete discretion has been left, and proper- `, 
ly left, to the court to do whatever it may think just in a matter of this . 
sort. Such an order, however, although it would be discretionary, would > 
not ordinarily be made without good grounds for making it. In this case 
the debenture holders sought to enforce the security many years before the 
winding up order was made, and indeed their debenture suit was actually, 
decreed some three months before the winding up order was made, that is, \ 
the debenture holders right had accrued before the winding up. There 
can be no possible reason, therefore, in this case for the court to refuse an 
order declaring the transaction good. Apart from this point, it would not 
be in accordance with justice for the court to refuse an order in this a| 

With regard to the second point that the debenture holders only had 
a floating charge on the property of the Agra United Mills, and the sale 
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to Seth Bir Chand occurred previous to the winding up order, it is only 
necessary to say that he bought the shares subject to the charge, and that 
after the appoinment of a receiver forethe debenture holders in 1927 it was 
quite impossible, of course, for the company to deal with their assets. The 
application of the debenture holders in 1927 for enforcement of the security 
was an effective intervention by them, and it is the essence of a floating 
charge that it remains dormant until the undertaking charged ceases to be 
a going concern, or until the person in whose favour the charge is created 
intervenes. See the judgment of Lord Macnaghten, in Governments Stock 
and other Securities Investment Company v. Manila Railway Co’. 


_ It is clear, therefore, that the objection of the debenture holders is a 
valid one and that the shares must be registered in the name of the deben- 
ture holders. Under Article 297 of the Articles of Association of the 
company in liquidation a fee of Re. 1 per share is payable to the company 
on a transfer. Before the company went into liquidation Seth Bir Chand 
paid the company Rs. 3,843 for the transfer of these shares. Dr. Asthana, 
on behalf of Seth Bir Chand prays for an order that this money should now 
be returned to his client in view of the decision in this application. I am 
afraid I can make no such order. The money was paid not to the liquida- 
tor, but to the company. At the date in question Seth Bir Chand had a 
righteto be registered as the owner of these shares. That registration was 
not carried out. If it had been, the decision today would necessitate a 
rectification in favour of the debenture holders, who of course would, and 
will, have to pay Re. 1 per share for the transfer in their favour. Seth Bir 
Chand certainly had to pay the money for registration. It is no fault of 
the liquidator that he was not registered as a share holder, and, as I have 
already said, if he had been registered, his name would now have to be 
expunged. It may be, and I do not express an opinion on this, that he 


may have an action against the directors of the company for such damages 
as he may think he has a right to claim for failure to register his name or 


for return of the money paid to them for registration as money received 
for his use and upon a consideration which has failed. If Seth Bir Chand 
is so advised, he may possibly lodge a claim for this amount in the liquida- 
tion. Whether such a claim would be successful or not is a matter on which 
at present I express no opinion. 


Before the rectification is effected in favour of the debenture holders 


` they must, of course, pay to the liquidator Re. 1 per share for the registra- 
; tion of the transfer. Under the trust deed, although the charge only 


applied to 3841 shares, the actual amount now is 3843 shares, and as the 

debenture holders have a charge on all the assets of the Agra United Mills, 

the total amount of the shares in the possession of the Agra United Mills 

being 3943, the debenture holders will be entitled to this number of shares. 
I think the successful applicant is entitled to his costs from Seth Bir 

Chand, which I fix at Rs. 150. The decree will not be prepared until the 

successful applicant has paid the proper stamp duty on his application. 

1[1897] Appeal Cases, 81 
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MURARI LAL AND ANOTHER (Defendants) 
versus 
RAGHUBIR SARAN anp oTHERS (Plaintiffs)* 

Civil Procedure Code, Or. 21, R. 2(2) and R. 16 and Limitation Act, Art. 174 
—Application for execution by transferee of decree—Whether* judgment- 
debtor can prove payment not certified within 90 days. 

Under Order 21, Rule 2(2), Civil Procedure Code, read with Article 
174, Limitation Act, it is not open to a judgment-debtor to prove ad- 
justment or satisfaction if he did not take steps to have the same certified 
within a period of 90 days from the date on which the alleged payment 
or adjustment was made. This rule would apply whether the payment 
pleaded is sought to be proved against the decree-bolder or his assignee. 

Nalam Subramanyam vw. Davara Ramaswami, I. L. R. 55 Mad. 720 
followed, 

EXECUTION Fmst APPEAL from a decree of Panprr Pran NATH 

AcuHa, Additional Subordinate Judge of Moradabad. 


S. N. Sen and A. M. Gupta for the appellants. 
P. L. Banerji and S. N. Seth for the respondents. 


The judgment of the Court was delivered by 


RACHHPAL SINGH, J.—This is an appeal by the assignee of a decree 
against the order passed by the court below holding that the decree which 
he had purchased has been satisfied by the judgment-debtors. 

The facts which have given rise to this appeal put briefly are as fol- 
lows. There was a partition suit fought between Sahu Raghubir Saran 
and others and Raja Ram and others. On February 28, 1929, the dispute 
between the parties was compromised, one of the stipulations being that 
Sahu Raghubir Saran and others would pay a sum of Rs. 5,000 to Raja 


Ram, Raj Kishan and Bhagwati Sarup decree-holders, It would appear that‘ 


after the passing of this decree, Bhagwati Sarup separated from the other 
two decree-holders who were allotted the decree in question under which 
Sahu Raghubir Saran and others were to pay a sum of Rs. 5,000. On 
June 23, 1931, Raja Ram and Raj Kishan executed a deed of assignment 
under which they assigned the rights in the entire decree to Murari Lal, 
appellant. In the deed of assignment it was stated that a sum of Rs. 700 
had been realised and the balance was still due on account of the aforesaid 
decree. On February 4, 1932, Murari Lal made an application contain- 
ing two prayers. He informed the court that he had purchased the decree 
and asked that his name should be substituted in place of the names of the 
original decree-holders. ‘The other prayer was that he should be allowed 
to recover the amount due on the decree which according to him was a sum 
of Rs. 4,300 on account of principal and Rs. 731 on account of interest. 
Sahu Raghubir Saran and others, the judgment-debtors, resisted this appli- 
cation on the plea that the entire amount due under this decree had been 
paid by them to the original decree-holders and, therefore, nothing was 
due. One of the payments is said to have been made on February 28, 1929, 


in cash. As regards the other payment of Rs. 1700 we do not know the ‘, 
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date. It is agreed between the parties that these alleged payments were Cvm 
not certified as they should haye been under Rule 2, Order XXI, of the 77; 
Civil Procedure Code. The learned Subordinate Judge held that the pay- 
ments were proved by the judgment-debtors and that it was open to them Muran Lat 
to prove the payment which had not been certified. He, therefore, dis- pygrunm 
missed the application of the appellant on the ground that the decree had Saran 
been satisfied. The present appeal has been preferred by the appellant Peer Te, 
against that order. See, b, 

Rule 2, Order XXI, relates to the payments made towards the satis- 

faction of decrees. Sub-clause (1) of Rule 2, Order XXI,, says that 
Where any money payable under a decree of any kind is paid out of 
Court, or the decree is otherwise adjusted in whole or in part to the 
satisfaction_of the decree-holder, the decree-holder shall certify such pay- 
ment or adjustment to the court whose duty it is to execute the decree, 

and the court shall record the same accordingly. 

This is applicable to the case in which the decree-holder makes an 
application certifying that a payment has been made to him towards the 
satisfaction of a decree. In such a case there is no question of limitation. 

It is open to the decree-holder to make an application admitting the receipt 
of the amount at any time he likes. Clause (2) of this rule says that 

e The judgment-debtor also may inform the court of such payment or 

adjustment, and apply to the court to issue a notice to the decree-holder 
to show cause, on a day to be fixed by the court, why such payment or 
adjustment should not be recorded as certified; and if, after service of 
such notice, the decree-holder fails to show cause why the payment or 
adjustment should not be recorded as certified, the court shall record the 
same accordingly. 

Clause (3) says that 

° A payment or adjustment, which has not been certified or recorded as 
aforesaid, shall not be recognized by any court executing the decree. 

Article 174 of the Second Schedule of the Indian Limitation Act pres- 
cribes the period within which the judgment-debtor should make his appli- 
cation in respect of the payment alleged to have been made towards the 
satisfaction of the decree. Such an application has to be made within a 
period of 90 days. If this is not done, no count executing the decree will 
recognize the payments said to have been made. Of course, it is open to 
the judgment-debtor, if his application for recognizing the payment has 
been dismissed, to sue the decree-holder and to recover the amount which 
he may have paid. But so far as the court executing the decree is concern- 
ed, he will not be allowed to prove that he had made-a payment, if the appli- 
cation to that effect is not made within a period of 90 days. The learned 
counsel for the appellant has argued before us that as in the present case the 

‘ judgment-debtor did not make an application asking the court to certify 
the payments alleged to have been made within 90 days, the court below 
was wrong in going into the question as to whether or not the payments had 
been made. It appears to us that this contention is correct and must, there- 
ma prevail. The other side has relied on a ruling, Raghunath Govind 
Mayekar v. Gangaram Yesu Mayekar. This ruling is based on the view 

/ taken by the Madras High Court in two rulings reported in Ponnusami 
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Nadar v. Letchmanan Chettiar? and Bayyana Ramayya v. N idamarti Krishna 
Murt. Rule 16, Order XXI enacts, that , 
where a decree has been transferred, the transferee may apply for execu- 
tion of the decree to the court which passed it or the decree may be 
executed in the manner and subject to the same conditions, as if the 
application were made by such decree-holders. 

It appears to us that the plain meaning of the language of Rule 16 is 
that there is no difference between the person who has obtained the decree 
and his transferee so far as the execution of the decree is concerned. Where 
a transfer has been made, the transferee has to make his application to the 
court which passed the decree and not to the court which may be execut- 
ing it. It is contended on behalf of the respondents that this makes a 
difference. It is conceded that if there had been no transfer of the decree, 
then the court could not have permitted proof of those payments because 
of Article 174 of the Second Schedule of the Indian Limitation Act. But 
it is contended that when an assignee makes an application to the court 
which passed the decree, asking that he should be permitted to execute his 
decree on the ground that it has been assigned to him, then it is open to 
the judgment-debtors to contend that the decree had been satisfied, though 
the payment may not have been certified as provided for under Rule 2, 
Order XXI, of the Civil Procedure Code. This view found favour ®h the 
three cases cited above. It has been pointed out by the learned counsel for 
the appellant that the matter was re-considered quite recently in a Full 
Bench ruling, Nalam Subramanyam v. Devara Ramaswami*. It was there 
held that in an application under Order XXI, Rule 16, of the Civil Pro- 
cedure Code, by a transferee decree-holder, the judgment-debtors could 
not plead an uncertified adjustment of the decree as an objection to its 
execution. The contention raised by the learned counsel for the respos- 
dents was also raised in that ruling, but it did not find favour with the Full: 


% 


Bench which decided that case. A perusal of this case reported in 55 Mad. ` 


720 would show that on the question which we are considreing, there 
was considerable divergence of opinion between the Judges of the Madras 
High Court. Some of the Judges took the view that where a transferee 
wishes to execute the decree and makes an application to the court which 
passed it, then it is open to the judgment-debtor to plead payments not- 


withstanding the fact that they were not certified, while others took a’. 


different view and held that such payments could not be recognized even 


in cases where an application for execution has been made by a transferee. 4 


The Full Bench case reported in 55 Mad. 720 was one in which the decree 
had been transferred to another court and the application for execution was 
made by the transferee for execution to that very court. ‘The facts in the 


case before us are the same. The learned Judges held that an application . 


made by the transferee in these circumstances was an application for execu- 
tion of a decree and, therefore, all the rules relating to certification of pay- 
ment were applicable to the case. “The Bombay decision reported in Raghu- 
nath Govind Mayekar v. Gangaram Yesu Mayekar” proceeds on the view 
that there is a difference where a decree-holder himself applies for execu- N 
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tion as distinguished from an application made by a transferee and holds 
that where an assignee of the decree-holder applies under Rule 16, Order 
XXI, of the Civil Procedure Code, then it is open to the judgment-debtors 
to show that an uncertified payment satisfied the decree. The reason given 
is that in one case an application for adjustment is made to the court execut- 
ing the degree while in the other an application is made not to the court 
which is executing the decree but to the court which passed the decree. With 
the utmost respect we find it difficult to follow the reasoning of the learn- 
ed Judges. Rule 16, Order XXI relates to execution of decrees by assignees. 
The rule enacts that a , 

transferee may apply for the execution of the decree to the court which 

passed it and the decree may be executed in the same manner and -subject 

Z n: same conditions as if the application were made by such decree- 

olders. 

A perusal-of Rule 16 makes two points perfectly clear. The first is 
that when an assignee makes an application to the court which passed the 
decree his.application is one for execution. The second and the most impor- 
tant point is that the decrees are to be 

executed in the same manner-and subject to the same conditions as if the 
application were made by such decree-holder. 

'Fhis makes it perfectly clear that there is to be no distinction, so far 
as execution is concerned, between a case where the decree-holder applies 
and a case in which an assignee makes such an application. The view 
taken by the learned Judges of the Bombay High Court is opposed to the 
rule laid down in Rule 16 that a 

decree may be executed in the same manner and subject to the same 
condition as if the application were made by such decree-holder. 
¢ In our opinion, the rule lays down that the assignee is entitled to execute 
his decree in the same manner as the decree-holder and judgment-debtors 
-are entitled to enforce the equities which they could have enforced as against 
the decree-holder. If the judgment-debtors could have proved a payment 
as against the decree-holder, then they can equally do so as against the as- 
signee. But no plea which is not available to them against the decree- 
holder can be set up by them against the assignee. ‘There is no warrant 
for saying that a transfer by the decree-holder can in any manner improve 
the position of the judgment-debtors. If they could not prove a payment 
“as against the decree-holder because of the law of Limitation, it is not easy 
} to understand why they should be allowed to do so as against his transferee. 
There is one other aspect of the case to be considered. Rule 2, Order 
| XXI, Civil Procedure Code, does not refer to a court executing the decree 
but refers to the court whose duty it is to execute the decree. ‘There are 
¿cases in which the decree-holder has not applied for execution. If payment 
í is made before such execution has been asked for, then the application to 
have it certified has to be made to the court whose duty it is to execute 
the decree. Similarly an application by the assignee has to be made to the 
same court whose duty it is to execute the decree. Why in one case the 
feo must decline to hear the plea, if the payment is not certified, while 
in the other it should have such power, is not easy to understand. All 
that the judgment-debtor is entitled to ask the court is that his position 
26 
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should not be worse than it would have been if the original decree-holder 
had been applying for execution. But there can be no other equity in 
his favour. We are clearly of opinfon that having regard to the provi- 
sions of Rule 2, Order XXI, of the Civil Procedure Code and Article 174 
of the Indian Limitation Act it is not open to a judgment-debtor to prove 
adjustment or satisfaction, if he did not take steps to have the same 
certified within a period of 90 days from the date on which the alleged 
payment or adjustment was made. This rule would apply whether the 
payment pleaded is sought to be proved against the decree-holder or his 
assignee. The view taken in Raghunath Govind Mayekar v. Gangaram 
Yesu Mayekar? does not appear to be correct. We follow the Full Bench 
ruling reported in Nalam Subramanyam v. Devara Ramaswami'. 

For the above reasons we allow this appeal, set aside the order passed 
by the court below and direct that the name of Murari Lal, appellant, be 
substituted in place of the decree-holders and that he be allowed to execute 
the decree for the amount due on it. The payments alleged to have been 
made by the judgment-debtors will not be taken into consideration in the 
execution proceedings. The appellants will get their costs from the judg- 
mentt-debtors-respondents in both the courts. 


Appeal allowed 
"I L. R. 47 Bom. 643 TI. L. R. 55 Mad. 720 ° 
FULL BENCH 
SHIVA SHANKAR DAS AND OTHERS (Decree-holders) 
Versus 


YUSUF HASAN (Judgment-debtor)”* 


Civil Procedure Code, Sec. 48—Final decree in mortgage suit—Application for . 
execution by sale of certain specified properties—Furtwer prayer for sale of . 


other properties if necessity arose—Second application for execution asking ` 


for sale of rest of property made more than 12 years after date of decree— 
Whether in continuation of previous application. 


On the passing of a final decree for sale in a mortgage suit, the decree- 
holders applied for execution by sale of certain specified properties out of 
the entire mortgaged properties and prayed that the decree be transferred 
to the Collector because the property sought to be sold was ancestral. It 
was further mentioned in that application that if these properties proved 
insufficient for the realisation of the decretal amount, then the decrec- 
holders would give a further list of the other mortgaged properties later. 
The court, after recording a finding that the property sought to be sold 
was ancestral, transferred the decree to the Collector for execution. After 
the sale of these properties, the Collector returned the papers to the civil 
court. The sale proceeds having proved insufficient the decree-holders” 
made the present application for execution by sale of the remaining mort- 
gaged property. The judgment-debtors pleaded that the application having 
been made more than 12 years after the date of the decree was incapable 
of execution under Section 48, Civil Procedure Code. Held, (SULAIMAN, | 
C. J. dissenting), that the previous application, so far as it related to the | 
second prayer, was no doubt defective masmuch as it did not mention the 
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property which was sought to be sold subsequently, but it was not legally 
disposed of by any order and remained in abeyance; and the present appli- 
cation was therefore in continuatidn of the former application, and not a 
“fresh” application within the meaning of Section 48, Civil Procedure Code, 
and was accordingly within time. 

Case law discussed. 

EXECUTION First Appear from a decree of K. N. Wancuoo Esq., 
Subordinate Judge of Jaunpur. 

The following is the Referring Order:— 

SULAMMAN, C. J. and Kc, J.—This appeal raises certain important questions 
of law including (1) the interpretation of an application for execution, (2) whe- 
ther a civil court, on transfer of the decree for execution to the Collector, is 
prevented from proceeding with the execution as against other properties and 
(3) whether the present application is a continuation or revival of the previous 
application so as to remove the bar of limitation. 

We think that an authoritative pronouncement on these questions are called 
for. We accordingly direct that the case be laid before the Hon’ble Chief Justice 
for reference to a higher Bench. 

K. N. Katju and Gopalji Mehrotra for the appellants. 

S. M. Husain for the respondent. 


The following judgments were delivered:— 


RACHHPAL SINGH, J.—This is a decree-holders’ appeal arising out of 
an execution proceeding. 

In order to understand the controversy between the parties it is neces- 
sary to mention the facts which have given rise to the present appeal. 

The decree-holders instituted suit No. 400 of 1912 against the judg- 
ment-debtors on the basis of a mortgage-deed and obtained a preliminary 
decree on April 6, 1913, which was made final on August 21, 1915. The 
first application for execution was made on November 27, 1916, and was 
dismissed on January 17, 1919. The second application for execution 
was made on March 13, 1919; but as the property sought to be sold was 
ancestral, the decree was transferred to the Collector for execution on 
May 22, 1920, where these proceedings continued till February 2, 1931, 
that is to say, for about 11 years. After the properties mentioned in the 
application of March 13, 1919 had been sold by the Collector, the case was 
returned to the civil court and was consigned to the record room. It may 
be stated here that during the period running from February 12, 1924 to 
March 15, 1927, the estate of the judgment-debtors was under the manage- 
ment of the Court of Wards and was eventually released without the pay- 
} ment of the debts due by them. 

On March 16, 1931 the decree-holders made the present application. 
i The judgment-debtors pleaded that it, having been made more than 12 
J years after the date of the decree, was incapable of execution in view of 
the provisions of Section 48 of the Civil Procedure Code. 
On behalf of the decree-holders it was contended that the present ap- 
plication was within limitation for the following reasons:— 
(1) The period during which the estate of the judgment-debtors 
was under the management of the Court of Wards should be excluded, 
in view of the provisions of Section 52 of the Court of Wards Act. This 


} 


Crm 


1933 





SHIVA 
SHANKAR 
Das 
v. 
Yusur 
Hasan 


Sulaiman, 
Cc. J. 
King, J. 


Rachhpal 
Singh, J. 








Rachbhpel 
Singh, J. 


204 HIGH COURT = [1934] 


period according to calculation was three years, one month and three days, 
running from February 12, 1924 to March 15, 1927. 

(2) That under Schedule 3, Paragraph 11, Rule 3 of the Code of 
Civil Procedure, the whole period during which execution proceedings were 
pending in the court of the Collector should be excluded. The learned 
Subordinate Judge accepted the first contention, but rejected the second. 
But he came to the conclusion that even if the period during “which the 
estate of the judgment-debtors was under the superintendence of the Court 
of Wards be taken into account, the application, having been made more 
than 12 years after the date of the decree, was not within limitation. 
The contention raised by the decree-holders was that the present appli- 
cation was not a new application for execution, but was merely in conti- 
nuation of the application made by them on March 13, 1919. The learn- 
ed Subordinate Judge did not accede to this contention with the result 
that the application was dismissed, The decree-holders have come up in 
appeal against that order. 

The principal question which was argued in this appeal before us and 
which is to be determined is whether the application which the decree- 
holders made on March 16, 1931 is a fresh application or is one in conti- 
nuation of the old application of March 13, 1919. It is important to re- 
member that the decree which the decree-holders seek to execute was passed 
on the basis of a mortgage-deed. In their application of March 13, 1919, 
the decree-holders asked the court for the sale of certain properties out of 
the entire mortgaged properties. ‘They prayed that the decree be trans- 
ferred to the Collector because the property sought to be sold was found 
to be ancestral. It was further mentioned in that application that if these 
properties proved insufficient for the realization of the amount due on the 
decree, then the decree-holders would give a further list of the other mort- 
gaged properties later. The words used are: “Bad ijrae notice zaed sal 
mugadma bar sani bagharaz nilam jaedad mauroosi collectory muntaqil kai 
jave aur amil nilam saheb karrawai sabiqa par karrawai nilam ke farmawen 
aur agar jaedad mundarja taliga se kul motalba asal wa sud wa kharcha na 
ada ho to bagiya motalba ke liye dusri jaedad makfula ka taliga diya 
jawega”. The court in which the application for execution had been made, 
made an inquiry and found that the properties which the decree-holders 
wanted to be sold were ancestral and, therefore, the decree was transferred 
to the Collector under the provisions of Section 68 of the Code of Civil 
Procedure for execution. After the sale of those properties, which took a 
very long time, the Collector returned the papers to the civil court on 


ate 


February 2, 1931. The decree-holders contend that because they have © 


made a prayer in the application of 1919 that in case the properties specified 


in the application prove insufficient for the satisfaction of the amount due | 


to them, they would give a further list of the other mortgaged properties, 
so the present application was in continuation of the application of 1919 
which they were entitled to execute. 

Where an application is made by a decree-holder after the expiry of 
the period of 12 years from the date of the decree, the court has to decide | 
whether it is a fresh application or one in continuation of an application 
already made within time which has been lying dormant. The test is to 
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see whether the character of the fresh application is different from that of 
the former application, as for instance, where the relief claimed, in the 
second application, is against propertles, or persons, different from those 
mentioned in the former application, the second application will be deem- 
ed to be a “fresh application” within the meaning of Section 48 of the 
Civil Procedure Code. Where the proceedings under the prior application 
come to an end, the second application cannot be taken to be in continua- 
tion of the prior application. 

After a consideration of the question, I am of opinion that the present 
application is not a fresh one but is one for the revival of the application 
which the decree-holders made in March 1919. The expression “fresh appli- 
cation” denotes a substantive application for execution and not an applica- 
tion preparatory or ancillary to put the court in motion for execution. In 
the case before us the decree-holders in one and the same application made 
two prayers. A large sum was due to them on foot of a mortgage decree 
and considerable property was liable for the payment of the decree-money. 
The first prayer of the decree-holders was that the amount due to them 
should be realized by the sale of the properties which were mentioned and 
specified in the decree. The second prayer was that in case the sale-proceeds 
proved insufficient to satisfy the decree money, then the decree-holders 
would ask the court to proceed against other mortgaged properties of which 
a list would be given subsequently. The court to which this application 
was made granted only the first prayer and passed no orders as regards the 
second prayer. It was competent to the court to have said, if it so wished, 
to the decree-holders that it was transferring the decree for execution, so 
far as it related to the property specifically mentioned in the application to 
the Collector, but that if the decree-holders wished to proceed against the 
other mortgaged properties, then they should mention those properties in 
their application or give a list of them immediately. In any case, the court 


. should have passed an order on the second prayer of the decree-holders. 


Where an application for execution is made which is not in proper form or 
is otherwise defective, the duty of the court is to dispose of it. It can give 
the decree-holders an opportunity to amend their application or it can reject 
it. In other words an order disposing of the application must be made. In 
my opinion, in the present case the court left the matter open and passed no 
orders as regards the second prayer of the decree-holders. I would, there- 
fore, treat it as a case in which an application for execution made by the 
decree-holders was not disposed of. Where an application has been made 
in time, but has not been properly dismissed so as to come to a legal termi- 


. nation, it must be taken to be alive, though dormant for the time. If an 


application of this nature is made within a period of 12 years and remains 
undisposed of, Section 48 of the Civil Procedure Code would have no appli- 
cation. It-may remain pending for any length of time so long as it is not 
disposed of. What Section 48 provides for is that no fresh application for 
execution will be permitted after the expiry of 12 years from the date of 
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the decree. It does not apply to cases in which an application for execution . 


thas already been made. In Maharaj Bahadur Singh v. A. H. Forbes’ their 
Lordships of the Privy Council held that 
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where an application for execution is, having regard to the nature of the 
relief sought and other surrounding circumstances, essentially different 
in character from the previous * application which the decree-holder had 
virtually abandoned, and marks a substantial departure therefrom, it 
cannot be regarded as a continuation of the execution proceedings initiated 
by the earlier application, but must be treated as a fresh application for 
execution within the meaning of Section 48 of the Civil Procedure Code, 
1908, and would be barred by limitation if presented more than 12 years 
from the date of the decree sought to be executed. 

In Vénkatamma v. Manikkam Nayani® it was held that 
an application for execution is to be taken as pending until it is valdly 
disposed of, and therefore where there was nothing to show that an execu- 
tion petition praying for the execution of a conveyance was either dis- 
missed, or struck off, or otherwise disposed of, it was still pending and 
that a subsequent execution petition containing the same prayer was only 
a petition to continue proceedings under the old petition, 

In Sant Lal v. Srinivas® two learned Judges of this Court held that 
the question whether an application for execution of a decree is a new 
application or a revival or continuation of an old one is a simple question 
of fact and is also a question of substance and not of form. 

In Sakina Bibi v. Ganesh Prasad* it was decided by the Patna High Court 

that Section 48 of the Civil Procedure Code applied to a fresh application 


‘only and that it had no application whatsoever to the case of a Mvival 


of an antecedent application for execution which had been in suspense 
by reason of some bar. 

Rule 11, Order XXI of the Civil Procedure Code lays down the 
procedure how applications for execution of decrees shall be made. The 
application has to be in writing in proper form and must contain the 
various particulars specified in Rule 11, Order XXI of the Civil Procedure 
Code. Now I take it that the application of March 1919 was an appli- 
cation for execution containing two prayers, one for sale of. the property’, 
specified therein and the other for the sale of the remaining mortgage ` 
property, not specified in the application, in case the sale proceeds proved 
insufficient to satisfy the mortgage decree. It cannot be said that the 
application, so far as it related to the second prayer was a mere intimation 
to the court and not a prayer for execution. All that can be said against . 
the contention of the decree-holders is that this application was defective, 
inasmuch as it did not comply with the provisions of Rule 11, Order XXI. , 
But it cannot be said that this omission to comply with those requirements 
would justify us in saying that it was not-a prayer for execution of a 
decree. In a large number of cases applications for execution are made 
which are defective in their nature because they do not comply with the 
provisions or some of the provisions of Rule 11, Order XXI. But it 
cannot be said that they are not applications for execution because of a, 
defect. As I have already stated in such applications the duty of the ` 
court is either to give an opportunity to the decree-holders for amend- 
ment’so as to bring their applications in conformity with the provisions 
of the aforesaid rule or to reject them; but if on a defective application 
for execution no order is passed, then I take it that it would remain, 
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pending. Take the following instance. A decree-holder makes an appli- 
cation for execution of a decree in which all the necessary details whith 
ought to be set forth are given with’ this exception that the list of the 
Property is omitted. What would the court do in a case like this? ‘It is 
clear to me that it will either ask the decree-holder to amend his applica- 
tion or it will dismiss it; but if no order is passed, then there can be no 
doubt that the application for execution will remain pending. A defec. 
tive application has to be disposed of according to law. In Satish Chandra 
Mookerjee v. Purna Chandra Dutt® this matter was considered and the 
learned Judges made the following remarks on this point:— 
Because it appears to us plain that, when an application for execution 
is defective, the court may do one of the two things only, it may, under 
Order XXI, Rule 17, either reject the application or allow the defect to be 
remedied then and there or at any time fixed by it. 

In the case before us, according to my view, there was an application 
by the decree-holders in respect of the properties other than those specified 
in the application; but a clear indication was given by them in their 
second prayer that they also wanted to execute their decree against other 
mortgaged properties of the judgment-debtors, in case the sale proceeds 
proved insufficient. In Wajiban alias Alijan v. Bishwanath Pershad® it 
was decided that a mere technical irregularity did not vitiate the execution 
proceedings. The facts of that case were briefly these:—A decree had 
been obtained on the basis of a mortgage and the decree-holder made an 
application for execution by sale of the mortgaged properties. The 
mortgaged properties were mentioned in the application for execution. 
That application, however, was dismissed by the court because the decree- 
holder failed to deposit talbana as ordered. Later on he made a fresh 
application but in that he did not mention the mortgaged properties. It 
was contended on behalf of the judgment-debtors in that case that the 
second application was defective. On this point I quote the observations 

`of the learned Judges which are to be found at page 465 of that ruling: — 
It is first objected to by Mr. Garth, for the appellant judgment-debtor, 
that this application is informal and cannot be acted upon, inasmuch as 
it does not expressly state in what manner the decree is to be executed 
and we are referred to the recent decision of a Full Bench of this Court 
in the case of Asgar Als v. Troilokbya Nath Ghose, I. L. R. 17 Cal. 631. 
We find, however, that though the application for execution before us 
is not complete in itself so as to show in what manner execution is to 
be taken out, still it is capable of being acted upon, for it refers to the 
former application in which the mortgaged properties were set out and 
it prayed that the decree may be executed by sale of these properties. We 
think, therefore, that the objection at most is regarding only a technical 
irregularity, in form rather than in substance, and that the court was 
competent to proceed, taking the former application which is on the 
| record of the suit as part of the application then before it, so as to indicat? 
how the decree should be executed. 

In the case before us the decrec-holders had made two separate and 

istinct prayers as already mentioned above. ‘Their first prayer was grant- 

Before the court could take any further steps as regards the first 
prayer, it had to ascertain whether the properties sought to be sold were 
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ancestral or not. It held an inquiry and found that the properties were 
ancestral and, therefore, it transferred the decree for execution to the 
Collector. In my opinion the court was fully competent to proceed 
with the second prayer of the decree-holders after the first prayer had been 
acceded to. If in an application there are two prayers which the court 
is competent to grant and one is granted and the decree is transferred to 
the Collector for execution, there is nothing to prevent the court from 
proceeding to consider the second prayer of the decree-holders, simply 
because the decree, so far as the first prayer was concerned, had been 
ordered to be transferred to the Collector for execution. Paragraph 11 
of the Third Schedule of the Civil Procedure Code contains a provision 
that during the period in which the Collector is exercising powers in res- 
pect of judgment-debtor’s immovable property or any part thereof, no 
civil court shall issue any process of execution where the Collector has 
taken action under Paragraph 7 of the Third Schedule. In a mortgage 
decree where several properties are liable to be sold, the mortgagee decree- 
holder is fully competent to say in his application for execution that in 
respect of some of the properties which are ancestral, the decree should be 
transferred to the Collector and as regards other properties which are non- 
ancestral the civil court itself should execute it. Similarly it is open to 
him to say to the court that for the sale of a part of the moregaged 
property the decree should be transferred for execution to the Collector 
and if the sale proceeds prove insufficient, then the remaining mortgaged 
property should be sold. If in the case before us the decree-holders had, 
instead of stating that they would give a further list of the mortgaged 
properties Jater on, mentioned all the properties and had asked that at 
first one lot should be sold and if the sale proceeds proved insufficient, 
the second lot should be sold; then it could not have been said that their 
second prayer was not one for execution and was a mere intimation to 
the court to make a fresh application. In my opinion, the second prayer ; 
was also an application for execution, though it was defective because of 
the omission to specify the properties which the decree-holders wanted 
to be sold later on, in case the sale proceeds of the properties in respect 
of which the decree was being transferred to the Collector proved in- 
sufficient for payment of the entire decretal amount. If we look to the 
substance and not to the form, it would appear that the present applica- 
tion is not a fresh application but is only for the revival of the former ` 
application which had remained undisposed of all along. In the applica- 
tion which they have now made, all they ask is that the mortgaged pro- 
perty which remained unsold should be sold as prayed by them in their 
former application. A mere omission to mention the remaining mort- 
gaged properties in the first application would not make the present 
application a fresh one. ‘The court could have ascertained the remaining 
mortgaged properties by a reference to the decree which was a part of the 
record. As I have emphasized above, it was open to the court to have 
rejected the second prayer of the decree-holders because of the non-com- 
pliance with the provisions of Rule 11, Order XXI. But the court passed: 
no orders and so according to my view the former application, so far as \ 
this prayer was concerned, remained in abeyance. 
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It appears to me that the ruling reported in Khetpal v. Tikam Singh’ 
is not in conflict in any manner with the view that I take. The facts of 
that case were, however, different.* An application was made on Feb- 
ruary 24, 1909 to the court which passed the decree, praying for the 
transfer of the decree to another court. The prayer was granted. Then 
on March 23, 1909 the decree-holder applied to the other court for exe- 
cution when it was found that the decree had become barred by the 
12 years’ rule of limitation. It was contended that the application for 
execution to the transferred court was in continuation of the application 
for transfer made to the court passing the decree. This contention was 
rightly repelled. The learned Judges who decided the case remarked that, 

In order that an application may be a continuation of another application 

it is necessary that the two applications should be of the same nature. 
Nor do I think that the Full Bench ruling reported in Chutterput Singh 
v. Sait Sumari Mull? is against the decree-holders. That was a case in 
which the plaintiff obtained a money decree in the High Court against 
the judgment-debtors. That decree was subsequently transmitted to the 
district court for execution; but was returned by that court as unsatisfied. 
Thereafter, another application for execution by arrest and imprisonment 
of the defendant was made to the High Court on its original side and the 
returnable date of the order on this application was fixed finally for July 
12, 1910. No further steps were again taken until June 1, 1908, when 
the plaintiffs made another application for execution of their decree by 
transmission of the same to the district court and attachment of the 
defendant’s property situate within the jurisdiction of the latter court. 
Again no further steps were taken until January 18, 1915, when a fresh 
application was madé for attachment. The learned Judges who decided 
the case held that the application of June 1, 1908 and the order of June 
$0, 1908, did not constitute a revivor within Article 183 of the First 
Schedule of the Limitation Act. I may state that in that case also the 
learned Chief Justice stated in his judgment that the substance and not 
the form must be looked into. 

The case of Hayatunessa Chowdhurani vw. Achia Khatun? appears to 
be distinguishable. That was a case in which the decree-holder had made 
an application for execution of a mortgage decree on June 29, 1920 in 
which he had mentioned certain properties against which he wanted to 


. proceed. On August 21 he put in a teas ee asking for permission to 


oes 


be allowed to add certain properties to the list given in his original appli- 
cation. This prayer appears to have been made after 12 years from the 
date of the decree and so it was held that it was time-barred. But in the 
case before us the decree-holders do not seek to add any new properties 
but all that they ask is that a part of the mortgaged property which has 
not been sold as yet should be put to sale. Similarly the case reported 
in Mahant Krishna Dayal Gir v. Musammat Sakina Bibi? appears to be 
distinguishable. ‘There the decree-holder had made several applications 
for execution. One of them was made on July 28, 1911. It was struck 
off on June 29, 1912 after the decreé-holder recovered a part of the 


decree money. After that another application was made on September 6, 
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1912 which was dismissed for want of prosecution on December 5, 1912. 
Then another application was made on July,18, 1913 and it was contended 
before the court that this last application was in continuation of the appli- 
cation of July 28, 1911. The learned Judges rejected this contention. 
The properties sought to be sold under the last application were not the 
same as those mentioned in the application of 1911. In the case before 
us the facts are different. Here a prayer had been made by the decree- 
holders that they should be allowed to proceed against “other mortgaged 
properties” in case the sale proceeds of a part of the mortgaged property 
proved insufficient for the satisfaction of the decree. 

I would for the purpose of this case divide the application of 1919 
into two parts, one was a prayer that the court might transfer the execu- 
tion proceedings relating to a part of the mortgaged property to the 
Collector. That prayer was granted. I would treat the other prayer in 
that application as separate and distinct from the first prayer. I would 
say that the second prayer in substance was that as soon as it was found 
by the court whose duty it was to execute the decree that if the sale 
proceeds proved insufficient to realize the amount, it should proceed in 
respect of the remaining mortgaged property, the list of which would be 
supplied Jater on. It was open to the court to have this prayer amended 
by asking the decree-holders to mention in it the other mortgaged, pro- 
perties which he wanted to be sold or reject the prayer. Then it could 
not have been said that the present application was merely in continuation 
of the former application. But the court never passed any orders. It 
must, therefore, be held that the application of 1919, so far as it related 
to the second prayer, was not legally disposed of by any order. The 
order passed by the court transferring the application for execution to 
the court of the Collector in regard to the properties specified in the applj- 
cation did not have the effect of disposing the second prayer in the 
application. I am, therefore, of opinion that the application of 1931 is 
nothing else but an application in continuation of the former application 
of 1919. The decree-holders inform the court that as the sale proceeds 
have proved insufficient, their prayer contained in the former application 
for sale of the remaining mortgaged properties and which was not dis- 
posed of, should now be taken into consideration. In my opinion, there- 
fore, the decree-holders are entitled to ask for the execution of their 
decree by sale of the remaining mortgaged property. 

I would, therefore, allow this appeal of the decree-holders with costs, 
set aside the order passed by the court below and direct that it should 
proceed with the execution by taking steps to sell the remaining mortgaged 
property of which a list has been supplied by the decree-holders. 


Kine, J.—I think that the only substantial question for our decision 
is whether the application made by the decree-holder, on March 16, 1931, 
should be held to be a “fresh application” for execution, within the mean- 
ing of Section 48 of the Civil Procedure Code, or an application supple- 
mentary or ancillary to his previous application dated March 13, 1919. 
The argument that the period during which the decree was being executed 
by the Collector should be excluded, under Paragraph 11(3) of Schedule 
HI of the Civil Procedure Code, from the period of 12 years mentioned 
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in Section 48, has not been pressed. The decree-holder alleges that all 
the mortgaged properties are ancestral properties. If this is so, the civil 
court could not sell such properties in execution of the decree and it fol- 
lows that the decree-holder was not temporarily deprived of any remedy 
in the civil court. R 

The facts have been stated in the judgments of my learned brothers. 
The previous application of March 13, 1919 is, in my opinion, both in 
form and in substance an application for execution of a decree, and not 
merely an application that the decree be transferred to the Collector 
for execution. The decree was for sale of certain specified items 
of immovable property in enforcement of a mortgage. The decree- 
holder in his previous application prayed that the decree be executed by 
sale of certain specified items, out of the items included in his decree, and 
stated that if the decretal amount and interest were not fully satisfied by 
the sale of those items then he would give particulars of the remaining 
mortgaged properties for recovery of the unsatisfied balance. He also 
prayed that the decree be transferred to the Collector for selling the pro- 
perties specified, as they were ancestral property. The civil court found 
that the properties mentioned were ancestral property and accordingly 
transferred the decree to the Collector for execution. I think it is clear 
that this application was for the execution of the decree and, as such, it 
was rightly made to the civil court. The additional prayer, that the sale 
of the ancestral property be conducted by the Collector, does not in my 
opinion convert the application into a mere application for the transfer 
of a decree to another court for execution. After the proceedings had 
been transferred to the Collector there was no need for the decree-holder 
to make any application to the Collector for execution. Under the rules 
the Collector was bound to issue notice to the parties and to take neces- 
sary action without waiting for any application from the decree-holder. 

The application of 1931 cannot therefore be treated as a “fresh” 
application on the ground that it was an application for execution, whereas 
the previous application of 1919 was merely for the transfer of the decree 
to the Collector for execution. Both applications were for execution by 
sale of the mortgaged property and in both cases the sale was to be con- 
ducted by the Collector, if all the properties were ancestral as alleged. 


, The question remains whether the latter application should be regarded as 


Te 


supplementary or ancillary to the former, or whether it should be regarded 
as a “fresh” application. 

I think it should be regarded as supplementary or ancillary. It is 
important to note that the decree is a decree for sale upon the basis of a 
mortgage. The decree itself contains full particulars of the properties to 
be sold. ‘The properties to be sold were therefore known from the outset. 
There was no need for attachment. The only question was in what order 
the several properties should be sold. I interpret the application of 1919 
in the following sense:— ; 

I hold a decree for sale of certain mortgaged properties. Please have 
the decree executed, through the Collector, by sale of the following pro- 
perties to start with. If these properties prove insufficient, please realise 
the balance of the mortgage-money by sale of the remaining properties. 
I will furnish a further list of the remaining properties if necessary. 
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It is true that the decree-holder did not, in so many words, pray that the 
remaining properties be sold, if necessary, to realise any balance that might 
remain unsatisfied, but I think his meaning is perfectly clear. The words 
“baqiya motalba ke liye”, taken in their context, clearly imply that the 
remaining properties of which he would furnish particulars, if necessary, 
were to be sold to satisfy a possible deficit. If the previous application 
is interpreted in this sense then I think the subsequent application, giving 
particulars of the remaining properties and praying that they be also sold, 
must be treated as supplementary and ancillary to the previous applica- 
tion. When the Collector returned the proceedings, after selling the 
properties specified for sale in the first instance, the previous application 
had not been completely disposed of. No orders had been passed on the 
prayer for sale of the remaining properties, if necessary. I think it was 
open to the civil court, at that stage, to give notice suo motu to the 
decree-holder to furnish the further list of properties. There was no 
need for any further application on the part of the decree-holder as the 
previous application was still alive so far as the prayer for sale of the 
remaining properties was concerned. Considering that the Collector had 
taken about 11 years to sell the properties specified, it is not surprising 
that the civil court was reluctant to take further action of its own motion, 
but I think it might have done so. On this view the previous applic&tion, 
although consigned to the record room, was only dormant and not extinct. 
I think the decree-holder was entitled to revive it by his application of 
1931 which should be regarded as merely supplementary or ancillary to, 
or in continuation of, the previous application, and not as a “fresh” appli- 
cation within the meaning of Section 48. 

Numerous rulings have been cited by each party but none of them 
seem to be very helpful. The decision of the question before us depends 
upon the language of the application of 1919 and the facts of the case, , 
and they are materially different from those considered in any ruling 
which has been cited. 

In my opinion the application of 1931 is not a “fresh” application 
within the meaning of Section 48 and execution is not barred by the 
12 years rule of limitation. 


SULAIMAN, C. J.—I regret that I have come to a contrary conclusion. 

The previous application of March 13, 1919 contained a prayer that ` 
the execution be transferred to the Collector for the sale of the pro- 
perties given in the list attached and contained an intimation to the court 
that if the properties given in the list were not to prove sufficient to pay 
the principal, interest and costs, then an inventory of other hypothecated 
properties would be given for the balance of the amount due. The last 
statement, in my opinion, was not a prayer made to the court to take . 
any steps at that stage. The decree-holder had given no intimation to 
the court whether the rest of the property was ancestral or non-ancestral. 
Accordingly, the court was not in a position to decide whether the execu- 
tion with regard to that property would have to be transferred to the 
Collector or whether it would take place under the supervision of the 
civil court. Furthermore, there being no description or specification of 
the rest of the property the court could not select which of the remaining 
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items of the mortgaged properties the decree-holder would like to sell Gym 
subsequently. It seems to me that it was not the intention of the decree- 1,5, 
holders at that time that the court should take any steps with regard to 
the rest of the property of which a list was to be supplied afterwards, mor | SHIva 


1933 





was it their intention that the Collector should be asked to deal with those MAS 
properties at all. It seems to have been implied that if the decree is not v. 


satisfied the decree-holder would move the court subsequently by supply-  X¥svF 
ing a fresh list of the properties sought to be sold. 





Sulaiman, 


Now although a mortgage decree certainly orders that the amount, °"¢’""' 


if not paid within the time fixed, should be realised by the sale of the 
mortgaged properties, or “any sufficient part thereof” (Order XXXIV, 
Rule 5, Sub-rule 3) the court cannot proceed to sell any of the properties 
without there being a previous application for execution under Order 
XXI, Rule 10. Rule 11(2) provides what an application for execution 
should contain and includes among others the mode in which the assist- 
ance of the court is required “Whether by the sale without attachment of 
any property” [Rule 11 (2) (j) (d)]. It obviously implies that the decree- 
holder should specify what property he wants to be sold without attach- 
ment. It seems to me that the application for execution would be de- 
fective if it does not specify the property sought to be sold. Asghar Ali v. 
Troilokya Nath Ghosh“; Dhonkal Singh v. Phakkar Singh”. A defec- 
tive application of this type, if not amended, would be liable to be dis- 
missed under Rule 17(1). In the case of an application for execution of 
a decree, which is more than a year old, notice has to be issued to the 
judgment-debtor under Rule 22 and then the court has, under Rule 23 (1) 
“to order the decree to be executed”. 


. It therefore seems to me that where the decree-holders did not want 
that the court should proceed against certain items of the mortgaged 
‘properties and chose not to supply a list thereof but merely informed the 
court that they would take steps later on, they must be taken not to have 
made any application for the execution of the decree as against the pro- 
perties not so specified, but to have confined his application for execution 
as against the properties specifically mentioned in the application. It is 
always open to a decree-holder not to proceed against any property he 
likes. I am‘further of opinion that where a decree-holder applies that 
the execution be transferred to the Collector under Section 68 of the 
Civil Procedure Code, it is his duty to specify the properties, the execution 
as regards which he wants to be transferred, in order that the court may 
determine whether it is ancestral property or not. The various notifica- 
tions issued by the Local Government of these Provinces show that it is 
,the civil court alone which has to decide whether any immovable pro- 
’ perty is ancestral property, the execution against which must of a necessity 
be transferred to the Collector. The civil court cannot, under Section 68, 
order the execution of the decree to be transferred in respect of any parti- 
cular property, without first deciding that the property is of that parti- 
cular kind the execution against which in the Government notification 
is directed to be transferred to the Collector. I may in this connection 
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refer to Ahmad Ghaus Khan v. Lalta Prasad™® which dealt with the earlier 
notification. The notification of 1911 also provided that if the Collector 
has reason to believe that a certain property is ancestral, he should report 
to the civil court for determination whether the property is ancestral. 
Rule 107 added by this Court to Order XXI now directs that the civil 
court shall, before ordering the sale of any property, call upon the parties 
to state whether such land is or is not ancestral and fix a date for deter- 
mining the said question and after making such enquiry as it deems 
necessary it shall determine whether such land or what part of it is 
ancestral land. In my opinion the decree-holder in this case, when he 
expressly withheld the particulars of the other items of the properties 
and did not want the court to make the enquiries as regards them at that 
stage, was not applying for execution of the decree as against those pro- 
perties. 

The present application is in the form of an application under Order 
XXI, Rule 11 and supplies all the particulars and contains a fresh prayer 
for the transfer of the decree to the Collector for the sale of the properties 
which were not specified in the previous application. The court will 
have to make fresh enquiries as regards the nature of these properties and 
will transfer the execution to the Collector if they are found to be ancestral, 
and will execute the decree if they are non-ancestral. The exact Snature 
of these properties has not yet been finally determined. 

The first thing that appears is that the decree-holders were not pre- 
vented from proceeding with the execution of their decree against the 
second set of properties while the execution against the first set of the 
properties was pending before the Collector. If the second set of proper- 
ties was also ancestral, they could very easily have applied to the civil 
court that the execution of the decree against them also be transferred* to’. 
the Collector so that he might deal with the entire lot simultaneously. ; 
If these properties were non-ancestral, it was still open to the decree- 
holders to apply to the execution court to proceed with the execution. 
The court might either have recalled the execution proceedings from the 
court of the Collector as regards the ancestral properties, if the decree- 
holders wanted to abandon the proceedings for the time being, or, at any 
rate, allowed the application to remain pending on the file so that limita- 
tion might not be a bar. Such a subsequent application could have been 
easily revived at a further time. But if the decree-holders chose not to 
ask the court to move in the matter and waited for more than 12 years 
and allowed the period prescribed by Section 48, Civil Procedure Code, 
to expire, they are not now entitled to have the time taken by the 
Collector to be excluded. As the decree-holders were not in any sense 
temporarily deprived of their remedy, they are not in my opinion entitled 
to claim exclusion of any period of time under Schedule 3, Paragraph 
11(3) with regard to the properties which were not before the Collector. 
Had any of the properties, the execution as regards which was transferred 
to the Collector not been sold, they would undoubtedly have been entitled 
to an exemption under Rule (1), so far as such properties were concerned. 

The second question is whether the present application can be treated 
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as a mere revival of the previous application. The general principles 
appear to be well settled and the, question is mainly one of applying them 
to the present case. A fresh application for execution cannot be made 
after the expiry of twelve years from the date of the decree. Section 48 
is a complete bar to such an application. But if there is an earlier appli- 
cation still pending and not finally disposed of, or so to speak, is in a state 
of suspended animation, it can be revived and proceeded with by a fresh 
application, which would be more in the nature of reminding the court 
that it should be taken up and disposed of.. It is necessary for the revival 
of a previous application, that it should not have been disposed of or 
dismissed finally and should not have been struck off owing to a default 
of the decree-holder. (Order XXI, Rule 57). Obviously, if the fresh 
application is in character and substance different from the previous one 
or any relief different from that claimed in the previous one is asked for, 
it cannot possibly be treated as a mere revival, but it must of necessity 
be considered to be a fresh application. To be a revival, the reliefs must 
be identical without any variation. If any new property is sought to be 
attached or sold, it cannot be a mere revival. If a new relief like attach- 
ment or arrest is added it cannot be revival, for in reviving an applica- 
tion which has been shelved or filed and not struck off for default of the 
decreesholder, the court merely takes up the previous application on being 
reminded of it and proceeds with it. Cases of this type occur when exe- 
cution has been suspended on account of an injunction or a stay order or 
the file has been shelved on account of the pendency of any other litigation, 
or the case is wrongly struck off for no fault of the decree-holder. In 
such cases when the previous application is taken up, the scope and cha- 
racter of it remains the same and the decree-holder asks for exactly the 
fave relief. ; 

A few cases in support of this application may be cited. In Sreenath 
'Gooho v. Yusoof Khan" the decree-holder had applied for the attachment 
and sale of certain specified property belonging to the judgment-debtor 
and then after the expiry of twelve years filed a fresh application praying 
that certain other property of the judgment-debtor might be attached 
and sold in lieu of that given in the previous application. It was held 
that the second application was not a revival of the previous application. 
Prinsep, J. observed that it was intended by the corresponding section of 
‘the old Act that the decree-holder should have one opportunity of exe- 
cuting his decree and that if he should fail to satisfy it on that application, 
any further application becomes barred. Field, J. remarked: 

It appears to have been the intention of the legislature that an inventory 
or sufficient description, of the property sought to be attached, whether 
movable or immovable, should be attached to the application. 

The learned Judge further remarked that if an application does not con- 
tain at its foot a description of the property sufficient to identify it, it 
would be defective in form, and that if a fresh inventory of the property 
is sought to be filed, the second application cannot be accepted by way 
of an application amending and supplementary to the original application, 
and 


if a supplementary list of property were allowed to be put in after the 
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Cwi expiration of twelve years the essential portion of the law would be 
TT practically defeated. a 
1233, In Har Sarup v. Balgobind'* a setond application for attachment 


Smva and sale of the property was held not to be in continuance of the previous 
SHANKAR application for arrest. 


oe In Khetpal vw. Tikam Singh? a Bench of this Court held that where 
Yusur previously an application for transfer of a decree from ofte court to 
Hasan another had been made, and a second application for execution after the 
Sulaiman, EXpiry of twelve years was filed, the latter could in no sense of the words 
C J. þe regarded as an application in continuance of the previous application. 
They regarded that an application containing a prayer for the transfer 
of the decree was not in essence an application for execution at all; and 
further held that 
in order that an application may be a continuance of another application, 
it is necessary that the two applications be of the same nature, and the 
application for transfer being an application of an entirely different nature 
from that for execution of a decree it was barred by time. 
In Saklu Chaudhari v. Harbansdeo Rai" it was held that an applica- 
tion for transfer of a decree can be treated as an application for taking 
a step in aid of execution, and that inasmuch as an application for execu- 
tion is of an entirely different nature from an application for the transfer 
of the decree of another court, the former can in no sense be treated’ as one 
in continuation of the latter application. 
In Chutterput Singh v. Sait Sumari Mull? the plaintiffs had obtained 
a money decree in the High Court and got the decree transmitted to the 
district court for execution which was returned as unsatisfied. Another 
application for execution by arrest was made but nothing further was 
done. On June 1, 1908 the plaintiffs made another application for exe- 
cution of the decre by transmission of the same to the district court 4n 
attachment of the defendant’s property, on which the Master ordered 
execution to issue. No further steps were taken till January i8, 1915, 
when a further application was made to the High Court for execution 
by attachment. A Full Bench of the Calcutta High Court held that 
the application of June 1 did not constitute a revivor and that the order 
for transmission is not an order on an application for execution, though 
it is an order on an application i in execution. The transmission proceed- 
ing is taken with a view to further action by way of execution elsewhere. 
In Banku Behari Chatterji v. Naraindas Dutt their Lordships of the 
Privy Council remarked: 
It was decided by the High Court of Calcutta in the case of Chutterput 
Singh v. Sait Sumari Mull, I. L. R. 43 Cal. 903, a Full Bench decision of 
the year 1916, that an application for transmission of a decree from the ` 
High Court to a District Court was not by itself a revival of the decree 
within the meaning of the Act inasmuch as it was a mere ministerial act 
of an officer of the Court and not a judicial act of a Judge. Their | 
Lordships have considered that case, and they think that it was rightly 





decided. 

In Shiam Karan v. The Collector of Benares*® the property of the , 
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judgment-debtor was taken charge of by-the Collector under Section 326 
of the Code of 1882 corresponding ta Section 72 of the present Act; and 
after the management had continued for several years it was released. It 
was then that an application for attachment and sale of the property 
was made on behalf of the decree-holder. The Bench held that there 
could be no doubt that the second application was in substance a fresh 
application for the execution of the decree and that it was not an appli- 
cation in continuance of any previous application for execution. The 
learned Judges however held that the limitation was saved with regard to 
the property which had actually been under the charge of the Collector. 

In Ram Ratan v. Datur Kuar™ the decree-holder had first filed an 
application for execution within limitation, and then after the expiry of 
the period of limitation, while the last application was still pending, applied 
that he might be allowed to attach certain properties belonging to the 
judgment-debtor which were not included in the previous application, the 
actual prayer was to ask for permission to file a supplementary list of 
properties. “It was held by a Bench of the Lahore High Court that the 
application asking for permission to file a supplementary list of properties 
was in substance a fresh application for execution and was time-barred. 
The learned Judges held that if the decree-holder’s contention were ac- 
cepted the clear provisions of Section 48 would be rendered nugatory and 
he could not be allowed to proceed against the properties not included in 
the previous application. 

In Bandhu Singh v. K. T. Bank, Ltd., Gorakhpur” a Bench of this 
Court, of which I was a member, held that where & decree-holder applies 
after the expiration of twelve years from the date of the decree for the 
attachment and sale of property not mentioned in any of the previous 
applications for execution, the application is a fresh application and can- 
not be entertained; and that the mere fact that the execution proceedings 
started by the previous application were still pending and had not been 
struck off would not be sufficient to save limitation. 

In the case of Maharaj Bahadur Singh v. A. H. Forbes” their Lord- 
ships of the Privy Council had a case before them where the decree-holder 
had first applied for the attachment of certain properties of a patnidar 
other than the patni, and then after the expiry of the period of limitation 

applied for process against the darpatnidar, for the sale of the pitni mohal 
' in execution. Their Lordships had no doubt that the previous applica- 
tions were essentially different in character from the last one and that it 
was impossible to hold that the last application was a continuance of the 
previous application. The application of 1922 being a fresh application 
within the meaning of Section 48 of the Civil Procedure Code their Lord- 
ships held it to be barred by limitation. 

The same principles have, more or less, been applied to the execution 
of mortgage decrees, and it has been held at least in two cases that the 
supplying of a fresh list of mortgaged properties is asking for a fresh 
relief and is therefore tantamount to the filing of a fresh application for 
execution. 
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In Hayatunessa Chowdburani v. Achea Khatun™* a Bench of the 
Calcutta High Court held that a subseqyent application made after the 
expiry of the period of limitation for the execution of a mortgage decree 
to add other properties to'the list given in the original application, which 
had been within limitation, could not be allowed. In this case the decree- 
holder had first mentioned certain properties against which he wanted to 
proceed and had then later asked for permission to be allowed to add 
several other properties to the list given in his original application. He 
was not allowed to proceed against the properties other than those which 
had been mentioned in the previous application only. 


In the case of Krishna Dayal Gir v. Sakina Bib?” it was held that an 
application for execution of a mortgage decree made more than twelve 
years after the decree was barred by time, and it could not be treated as 
a continuation of a prior application where the relief asked for is different 
and is directed against the property not “attached” [covered (sic) ] by the 
first application. 

Even if we assume that the second set of properties is not ancestral 
but non-ancestral, the position is no better for the decree-holders. f 

The previous application, though in the form of an application for 
execution, was in substance an application for the transfer of the execu- 
tion of the decree to the Collector for the sale of certain properties*speci- 
fied therein. The prayer asked for was not that the civil court itself 
should execute the decree—indeed it could not do so. The reference at 
the end that the decree-holder would file a further list of other mortgaged 
properties if the properties remained insufficient was a mere intimation to 
the court of his intention and was not a prayer for execution against those 
properties. On the assumption that the new set of properties are non- 
ancestral, the character of the two sets of properties being different, one 
being ancestral and the other non-ancestral, the same court could not 
have executed the decree against both these properties. The prayer in 
the second application, although couched in the form of a supplementary 
application for supplying a list of fresh properties, would be made to the 
civil court itself for execution of the decree. This would not be identical 
with the prayer in the previous application that the execution should be 
transferred to the Collector. In substance and in essence these two prayers 


would be distinct and independent. By merely filing a fresh supple- 


mentary list the decree-holder cannot evade the bar of limitation. The 
courts which could grant the two prayers being different and the prayers 
themselves as well as the properties being different, I would be unable 
to hold that this second application is merely a revival of the old applica- 
tion. Accordingly on this hypothesis also the decree-holders cannot 
succeed. 

It is impossible for the civil court to take up the previous application 
and proceed with it and execute the decree against the properties now 
named. Indeed, the first application has been completely disposed of 
because the prayer was granted, the execution, as far as the properties 
specified were concerned, was transferred to the Collector and the Collector 
has realized the assets from the sale of all the properties so mentioned; 
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and so the proceedings before the Collector have been completed in their 
entirety. i . 

It was open to the decree-holders to ask for only some of the mort- 
gaged properties and to proceed against them only for the time being. 
If they now wish to proceed against the other properties, as to which no 
relief had peen asked for originally, they must be deemed to be applying 
afresh for execution. 

I accordingly agree with the court below that the present application 
is in form, substance and character a fresh application in respect of fresh 
properties asking for a new prayer altogether, and is not an application 
for the revival of the previous application for the transfer of execution 
to the Collector as regards the properties therein specified. I see no good 
ground for stretching the plain language of Section 48 of the Civil Pro- 
cedure Code in order to hold that the present belated application is not 
a fresh application for execution. 

I would accordingly dismiss the appeal with costs. 

By THE CourT—We allow the appeal and setting aside the order of 
the court below send the case back to that court with directions to restore 
the application for execution to its original number on the file and dispose 
of it according to law. Appeal allowed 


IQBAL BAHADUR (Defendant) 
versus 
; RAM SREE (Plaintiff) * 
Civil Procedure Code, Sec. 109 (a)—Order of remand—Setting aside order of revenue 
court returning plaint for presentation to proper court—Whether amounts 
. to ‘final order’. 

An order of remand passed by the High Court under which an order 
of the revenue court returning the plaint for presentation to the civil 
court was set aside, was not a ‘final order’ within the meaning of Sec. 
109(a) C. P. C. 

Abdul Rahman v. Cassim and Sons, [1933] A. L. J. 244 relied on. 
APPLICATION for leave to appeal to His Majesty in Council. 
Ambika Prasad for the applicant. 

M. L. Agarwala for the opposite party. 


The judgment of the Court was delivered by 


‘SULAIMAN, C. J.—This is an application for leave to appeal before 
their Lordships of the Privy Council from an order of remand passed by 
this Court under which an order of the revenue court returning the plaint 
for presentation to the civil court was set aside. The suit was brought for 
the arrears of rent under a theka or lease of the year 1924. The document, 
which was a registered deed, covered both the zamindari and house proper- 
ties. An objection was taken that the revenue court had no jurisdiction 
to entertain the suit inasmuch as the lease related to house properties as 
well. ‘The revenue court upheld the contention and ordered that the plaint 
should be returned for presentation to the civil court. A Bench of this 
Court on appeal came to the conclusion that on a proper interpretation of 
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the lease the two properties could be easily separated ‘inasmuch as there was 
no specified sum fixed as a lump sum, but only the lessee was to retain 7 
per cent of the profits and pay the Balance, whatever they may be, to the 
lessor; that accordingly the suit for the recovery of the arrears of the 
balance of profits as regards the zamindari property could be entertained 
by the revenue court. 

The first point to consider is whether the applicant is entitled to go 
in appeal to their Lordships of the Privy Council as of right. Obviously 
the order of remand is not a decree, and an appeal would lie only if it 
amounts to a final order. The main test as to the finality of the order 
of remand is whether it finally decides the rights of the parties, and the 
decision can never be challenged again. In Ramchand Manjimal v. Gover- 
dhandas Vishindas*, the appellate court in India had held that inasmuch as 
the order staying the proceedings passed under Section 19 of the Indian Arbi- 
tration Act went to the root of the case, namely, the jurisdiction of the court 
to entertain it, the case fell under Section 109 (a4) of the Code. Their Lord- 
ships of the Privy Council did not agree with this view and held that in- 
asmuch as the suit was a live suit, the order was not a final one inasmuch 
as it had not finally disposed of the rights of the parties. The appellate 
court’s order had merely left those rights to be determined by the courts 
in the ordinary way. In the recent case of Abdul Rahman v. Cassizy and 
Sons*, their Lordships of the Privy Council have again drawn attention to 
the observations made by Lord Cave in the case quoted above. At page 
247 their Lordships have remarked: 

It should be noted that the appellate court in India was of opinion that 
the order it had made ‘went to the root of the suit, namely, the jurisdiction 
of the court to entertain it,’ and it was for this reason that the order was 
thought to be final and the certificate granted. But this was not suffi- 
cient. The finality must be a finality in relation to the suit. If, after 
the order, the suit is still a live suit in which the rights of the parties have 
still to be determined, no appeal lies against it under Section 109 (a) of 
the Code. 

Their Lordships have accordingly emphasized that in order to have 
finality it is not sufficient that a question of jurisdiction of the court to 
entertain the suit has been decided. The finality must be a finality in 
relation to the suit itself, and if the suit is still a live suit in which the 
rights of the parties have still to be determined, there is yet no final order. 

Applying these principles to the facts of the case before us, it is quite 
clear that the present order of remand does not dispose of the rights of the 
parties. ‘The suit has now been restored to the file of the revenue court 
and has to be proceeded with and disposed of according to law. The ques- 
tion that has been decided was merely one of the proper forum and did not 
involve an adjudication of the rights of the parties infer se. The suit is 
pending and will have to be heard and decided on the merits. 

We may also mention that even if the plaint had been returned for 
presentation to the civil court, an appeal from the decree of the civil court 
would have lain to the High Court, and there would in the same way be 
an appeal to their Lordships of the Privy Council. The question of juris- 
diction which has been decided adversely to the defendant can in a future 
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appeal:from the decree passed in the suit be raised again before their Lord-  Crvn. 
ships of the Privy Council. The suit has, therefore, not been finally dis- = — 
posed of. We must accordingly hold that, in view of the observations ae 
made by their Lordships in the recent case, a cardinal point has not been _ Iona 
decided and the suit has not been finally disposed of within the meaning Ree 
of Section 109 (4), and the applicant is therefore not entitled to appeal as Ran Srer 
of right. ° 
The learned advocate for the applicant next contends that this is a 
case which is otherwise a fit one for appeal to their Lordships of the Privy 
Council under Section 109(c). No doubt under this clause it is not neces- 
sary that the order should be final, and it is no doubt open to this Court 
in a proper case to grant a special certificate under this clause, but it has 
been laid down by their Lordships in several cases that the case should be 
one which raises some question of considerable importance, whether public 
or private, or some question which is of wide public importance, even 
though the subject-matter in dispute cannot be reduced into actual terms 
of money. A mere substantial question of law arising between the parties 
which would have-been sufficient if the case had fulfilled the requirements 
of Section 110, would obviously not be sufficient for purposes of Section 
109(c). l a 
‘Phe learned advocate for the applicant has conceded before us that ‘if 
it were a lease of the zamindari rights pure and simple, a suit to recover 
arrears of rent would lie in a revenue court. The contention that the suit 
is cognizable by the civil court is based on the sole ground that the lease 
comprises a.theka of house properties as well. But this involves the ques- 
tion whether the transaction in dispute can be split up into two separate 
leases which depends merely on the interpretation of the document, and 
cannot be said to be a question of any general or wide importance. We, 
therefore, do not think that this is a fit case which we can certify under 
Section 109(c). 
The application is accordingly dismissed with costs. 
l j ~. Application dismissed 
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Income-Tax Act (XI of 1922), Secs. 22(1), 3 and 2(6)—Company in liquida- Mouxexy, J. 
tion—Whether official liquidator can be called upon to make g return. ° Youns, J. 
The Official Liquidator of a Company in liquidation is not exempt from 
: making a return under Sec. 22(1) of the Income Tax Act on business 
” managed by him for the beneficial winding up of the Company. 
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K. N. Katju, Bhagwati Shankar and S. N. Gupta for the opposite party. 
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Cwm points, which are enumerated in the order of one of us dated September 
i933  & 1933. Point No. 4 alone has been argued because it has been found that 
the other three points do not arise at the present moment. If point No. 4 
Coxas- be answered in the negative, the Liquidators will have to make a ‘return’, 
Income ‘Tax and it is at the time of making the return that questions Nos. 1 to 3 would 
v. arise. The official liquidators, if there be any difficulty, will bę at liberty 
riepa to approach the Hon’ble the Company Judge and obtain directions. When 
a return has been furnished, it will be for the Income Tax Officer to scruti- 
Mukerji, J. nise it and to object to any item, if there be one to take exception to. We, 
therefore, proceed to decide point No. 4, on which alone we have been ad- 
dressed by learned counsel for the official liquidators and the Legal Adviser 

to the Income Tax Authorities. 

The point for decision is: 








Whether under the Indian Companies Act a liquidator is exempt from 
making an income tax return on business managed by him for the benefi- 
cial winding up of the company? 

Just a few facts would be necessary to be stated in order to lead up 
to the questions before us. It appears that there was a limited company 
doing business in Agra, called the Agra Spinning and Weaving Mills Co., 
Ltd. At the instance of one of the creditors a compulsory winding up 
was ordered on June 24, 1931. Two gentlemen, being advocates of 
this Court, were appointed official liquidators. Later on it was reported 
by the official liquidators to the Company Judge that 

in the interests of the company it is necessary that the business of the 
company should be carried on; so permission may be granted to that 
effect with powers to the official Liquidators to dismiss, employ and main- 
tain such staff for the mills as they may consider proper. 
This report was approved by the learned Company Judge. It appears that 
since this order was passed on June 27, 1931, the business of the com ¢ 
pany, as it was carried on before the liquidation, is being carried on under 
the direction and supervision of the official liquidators. 


The Income Tax Officer at Agra called on the official liquidators to 
make a return under Section 22(1) of the Income Tax Act. There was 
a large amount of correspondence, and ultimately the official liquidators 
thought that they were not liable to make any return at all because the 
company had gone into liquidation. The Income Tax Officer wanted a. 
ruling of the Court on this point, and that is how the point is now before us. 

We have heard learned arguments on both sides, and we proceed to 
record. our opinion. Under Section 3 of the Indian Income Taz Act of 
1922, every individual, Hindu undivided family, ‘company’, firm and other 
association of individuals are liable to income tax. The argument on be- 
half of the official liquidators is that a company which has gone into liquida- 
tion is no longer a ‘company’ within the meaning of Section 3 of the 
Indian Income Tax Act, and therefore no income tax can be assessed on the 
liquidators as representing the company. The word “Company” is defin- 
ed in Section 2(6) of the Indian Income Tax Act as follows:— ; 

one: means a company as defined in the Indian Companies Act i 
of 1913 
The Agra Spinning and Weaving Mills Co., Ltd. was therefore a company 
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within the meaning of the Indian Income Tax Act. A company once form- = Cv. 

ed and registered would continue, to be a company until it is dissolved under 9 | 

Section 194 of the Indian Companies Act. Prima facie, therefore, a com- as 

pany as defined in Section 2(6) of the Indian Income Tax Act would in- Commis- 

clude a company in liquidation. ae ane 
The arguments against this conclusion are these. First of all, it 

is said that there can be no “principal officer” of a company in liquidation, 

and unless the “principal officer” of a company in liquidation can be deter- 

mined, no tax can be assessed. Reliance is placed on Section 22(1) of the Mukerji, J. 

Income Tax Act, which runs as follows:— 


v. 
OFFICIAL 
LIQUDATOR 





The principal officer of every company shall prepare on or before the 
15th day of June in each year and furnish to the Income Tax officer a return 
in the prescribed form .... 

The argument is that if there can be no principal officer of a company in 
liquidation, there can be no assessment, because the method of assessment 
laid down in the Income Tax Act cannot be followed. The expression 
“principal officer” is defined in Section 2(12) of the Income Tax Act as 
follows (we shall read only so much of it as is material for our purpose) :— 

Principal officer used with reference to ‘....a company.. means the 

secretary, treasurer, manager or agent of....the company’, or ‘any person 
econnected with the...... company..... upon whom the Income Tax 
Officer has served a notice of his intention of treating him as the principal 
officer thereof’. 
It is true that when the winding up order was made the previous officers 
of the company ceased to hold office, and thus the former secretary, trea- 
surer, manager or agent disappeared from the scene. But we find that 
the liquidators are actually managing the business of the company, and we 
mgy safely take it that the liquidators come under the word “manager” as 
\ used in Sec, 2 (12) (a). The word “manager” is defined in the Indian 
-Companies Act as follows:— 

Manager includes any person occupying the position of a manager, by 

whatever name called and whether under a contract of service or not. 
It will, therefore, be noticed that the word “manager” used in Sec. 2 (12) (a) 
of the Income Tax Act has been used in a wide sense and is quite in keeping 
with the meaning assigned to it in the Indian Companies Act. Further 
there is no difficulty in treating the official liquidators as the “principal 
! officers” of a company if the Income Tax Officer serves a notice on them 
of his intention of treating them as the principal officers of the company, 
as he has already done in this case. 

The other arguments advanced against the inclusion of a company in 
liquidation in the word “company” as used in Section 3 of the Income Tax 
Act are as follows: It is argued that in Section 10 of the Income Tax Act 
certain items are pointed out as being liable to be set off against gross profits 
or gains of business for the purpose of discovering the net amount on which 
the tax has to be assessed. It is argued that under Sec. 10(2) (iii) if 
there be any borrowed capital, the interest paid on such capital is allowed 
to be deducted from the total income; but in the case of a company in 
liquidation which has debts to pay the interest cannot be paid till the 
principal amount has been paid off, and thus, although interest may be 
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accumulating, the liquidators would not get advantage of Sec: 10 (2) (iii). 
This argument is easily met by reference to Sub-section (3)’ of Section 10. 
It is further met in this way. If no interest has been actually paid, the 
official liquidators may not be entitled under the law to set it off against the 
income already earned; but this circumstance is no answer to the ques- 
tion as to whether the liquidators are liable or not to make a retyrn for the 
purpose of assessment of income tax. Again when the interest is paid, say 
two or three years hence, they would be entitled to set off the interest 
actually paid against the income then earned. 

The next argument is that under Sec. 10(2) (ix) a man doing busi- 
ness is entitled to set off against his income any expenditure incurred solely 
for the purpose of earning such profits or gains; but in the case of the off- 
cial liquidators it cannot be said that the whole of the expenditure in liqui- 
dation has been spent for the purpose of earning such profits or gains. This 
may be true. What the Liquidators have to do is only to apportion a fair 
amount of the expenditure incurred in liquidation in order to have it set 
off against the income earned by the working of the mills. The next 
argument is that Section 19(¢) of the Income Tax Act makes it a duty 
of the principal officer of every company to send a statement of the names 
and addresses of share-holders who have received a dividend. It is argued 
that this is not possible in the case of official liquidators who havé becn 
managing the company which is insolvent. This may be true, but this 
leads to no conclusion; for there may be companies which are actually 
working and which are not paying any dividend. These would not be 
called upon to furnish any statement required by Section 19 (a4) of the 
Income Tax Act. Lastly it was argued that under Sections 40 and 41 of 
the Income Tax Act all persons who were in the position of guardians, trus- 
tees or agents of persons residing outside British India, administrators- 
general, official trustees and receivers or managers appointed by courts are’ 
mentioned as persons liable to pay income tax on behalf of the parties or 
properties in their charge, but there is no mention of an official liquidator. 
This-argument is really destructive of the position taken up by the official 
liquidators. Two remarks may be made on this point. Sections 40 and 
41 indicate that it was the intention of the Legislature to cast its net, for 
the purpose of securing income tax, as wide as possible, and it is impossible 
to believe that the Legislature was forgetful of the fact that there might be `. 
companies in liquidation which were earning profits in the course of liqui- 
dation. There could not have been an intention on the part of the Legislature 
to exempt such companies from taxation. If we are not allowed to read 
the word “company” in Section 3 as including a company in liquidation, 
surely the official liquidators would come under the word “manager” used 
in Section 41 of the Income Tax Act. The word “manager”, it is stated 
in Section 41 itself, includes any person, whatever his designation, who in 
fact manages property on behalf of another. Within this definition the 
liquidators must come. Our view is that a company in liquidation is in- 
cluded in the word “company” in Section 3, and it is not necessary to have 
recourse to Section 41 for the purpose of holding the liquidators liable. 

It was argued that a company in liquidation would usually be an insol- 
vent company and that may be one of the reasons why the Legislature 
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intentionally. exempted a company in liquidation from the liability to pay Cva 
income tax. But it is not correct to say that only insolvent companies go {p33 
into liquidation. A perfectly solvent company not burdened with any —- 
debt may go into liquidation by special resolution, vide Section 162(1) of Comms 


. : ° . . . SI! 
the Indian Companies Act. It is possible to imagine cases where a com- Incore Tan 
pany, otherwise in a prosperous condition, may decide to wind up its busi- v. 


ness. Let us take this case. The sugar factories in Java may be doing j OETIGIAL 


very good business, and their main source of income is from exportation of 
sugar to India.” The Indian Government gives protection to sugar by im- Mukern, J 
posing a heavy tax against imported sugar. A prosperous company in Java 

may find that it would be difficult for it to sell its sugar in India and it may, 
therefore, decide to wind up its business, although so far the business had 

been prosperous. Examples like this may be multiplied. Therefore, there 

is no basis for the argument that every company in liquidation must be 

working at a loss and cannot earn any profits which may be liable to tax- 

ation, 

One of the arguments advanced on behalf of the liquidators was that 
if the income tax authotities assess a tax and it is not paid, they may seek 
to enforce payment in one of the ways laid down in law against the pro- 
perty of the company in liquidation, but Section 171 would stand in their 
way gf takitig any proceedings against the company’s property. Two 
answers can be given to this argument. The first is that where a tax is 
justly and legally leviable, there would be no difficulty in obtaining the 
leave of the Court to enforce payment of the tax. This would satisfy the 
requirements of Section 171 of the Indian ‘Companies Act. ‘The second 
answer is that the right of the Crown to enforce payment of its dues can- 
not bè taken away by a statute which does not expressly enact to that effect. 
By,mere implication the Crown’s right and remedy cannot be-barred. This 
was held in the case of West Laikdib Coal Co., Ltd.1 The view taken 
there is supported by English decisions. We agree with that view. The 
result is that we'see no difficulty in the way of the income tax authorities in 
calling upon the official liquidators to furnish a return in accordance with 
Section 22(1) of the Income Tax Act. This is our answer to the ques- 
ton. - i i i 3 
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HAR KISHAN DAS anp orsers (Decree-holders) ieee 


s VeETSUS - esan RA 
'PARSHOTAMANAND GIR (Judgmeni-debtor)* ae 


Trust—Suit trustee—A gainst strangers—Decree directs trustee to pay costs Sept. 18 
of defendants—When trustee personally lable. - 

Where the decree dismissing the suit ofa trustee against strangers directs 
the trustee to pay the costs of the defendants without stating that the costs 
should be paid out of the trust property, the costs are executable personally 
against the trustee. ° f 

Lachman Das v. Lakshmi Naram, [1932] A. L. J. 266 applied. 

EXECUTION FIRST APPEAL from a decree of Basu MATHURA PRASAD, 
Additional Subordinate Judge of Benares. : ` 
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Govind Das for the appellants. 
A. Sanyal for the respondent. 


The following judgment was delivered by 


Baral, J.—This is an execution first appeal against an order passed 
by the learned Additional Subordinate Judge of Benares dated August 8, 
1931. The order purports to be one under Order XXI, Rule 40 of the 
Civil Procedure Code, but I have no hesitation in saying that ıt is a most 
unsatisfactory order under that provision. The facts are that the appel- 
lants before me were the defendants in a suit brought by the respondent 
to the present appeal. The respondent alleged in his plaint that he should 
be declared the lawful mahant of certain math properties inasmuch as one 
Mayanand Giri, the defendant, had forfeited his rights to the gaddi of the 
said math. In that suit certain other defendants were impleaded on the 
ground that they were the transferees from Mayanand Giri of the trust 
property. The trial court held that Mayanand Giri had forfeited his rights 
to the property for various reasons and that the plaintiff was entitled to 
be declared a mahant of the property. As regards the defendants trans- 
ferees it came to the conclusion that the majority of them were transferees 
of certain personal properties of Mayanand Giri to which the plaintiff could 
not lay any claim. Some of such transferees are the appellants before me. 
The operative portion of the judgment as well as the decree of tHe first 
court runs as follows:— 

The rest of the defendants will have their costs against the plaintiff. - 
Every set of defendants will have separate set of costs. 

I have got to interpret the above order. On the side of the plaintiff 
it is contended that the costs cannot be realised personally from him but 
that the successful defendants should look to the trust property for the 
realisation of their costs. It is an elementary principle that a court execu- 
ting a decree cannot go behind the express terms of the decree and if it is 
called upon to construe the decree it has to do so according to the plain 
meaning of the words of the decree. When the words are clear enough 
an executing court cannot attribute some other meaning to them unless 
it has to do so in virtue of any enactment or rule having the force of law 
applicable to the particular case before it. ‘To my mind in the present case 
the words are clear enough and according to their plain meaning the decree 
is executable against the plaintiff in any manner in which a decree for money `. 
may be executed against any ordinary litigant who is directed to pay costs. 

It is, however, contended that the plaintiff brought a suit as a trustee 
of the math and he did not in any way try to benefit himself by the suit 
which he brought. According to the finding of the trial court it is clear 
that the plaintiff was careless in impleading the appellants before me as 
defendants to the suit inasmuch as the finding of the court below is that , 
these defendants are not transferees of any trust property but are trans- ` 
ferees of the personal property of Mayanand Giri. In suits between 
strangers on the one hand and trustees on the other 

the trustee is on no better footing than any ordinary plaintiff or defendant, 


for the circumstances of the trust cannot be allowed to affect the interest 
of a third person; 
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see Lewin’s Law of Trusts, page 1265. No cases have been cited before me 
which are in point in the matter, of a suit between a trustee and a stranger 
except the Kayasthapathshala case (order dated July 27, 1931 in F. A. 
§21 of 1929). But in that case the order directing the trustees to get their 
costs from the trust property was made in the suit itself and was not left 
for the executing court. If the plaintiff in the present case wanted to safe- 
guard his interest he should have asked the trial court to have made a pro- 
vision in the decree to the effect that he would not be personally liable. 
In the absence of definite provision to the contrary the ordinary rule that 
a trustee would be liable personally in a suit between himself and a stranger, 
as stated by Lewin in his Law of Trusts, would apply. Certain other cases 
dealing with the rights and liabilities of a receiver in insolvency have been 
cited before me by way of analogy and they all go to strengthen me in the 
view which I have taken. In Lachman Das v. Lakshmi Narain’ it was 
held that 

where the decree dismissing the receiver’s appeal directed him to pay the 

costs of the respondent, without stating that the costs should be paid out 

of the insolvent’s estate, the costs were excutable personally against the 

receiver, though he had ceased to hold the office at the time of execution. 

Their Lordships in the course of the judgment said that an action such 
as ong which the receiver had brought was an ordinary action between two 
litigants and there was no reason why the successful defendant should suffer 
if the insolvent has no estate at all. In this case their Lordships referred 
to a case decided by their Lordships of the Calcutta High Court and a case 
decided by their Lordships of the Madras High Court with approval. It 
was further held therein that if the receiver wanted to safeguard his per- 
sonal interest he should have obtained an indemnity from the creditor or 
other person in whose interest he was starting the litigation. “In the 
absence of any express direction in the decree, it must be held that the 
receiver was in the first instance personally liable for the costs.” It is, 
therefore, clear that the trend of authority is in favour of the appellants 
before me and that the trustee is liable personally to pay the costs which 
have been incurred by the defendants to the suit brought by him. 
It is, however, contended before me that even if the law be such as 

I have interpreted it to be, it is yet open to an executing court to refuse 
arrest and detention in jail under the provisions of Order XXI, Rule 40 
C. P. C. even though the judgment-debtor might be liable personally, and 
that the present order by the learned Subordinate Judge is an order under 
Order 21, Rule 40 C. P. C. I have already held that on this aspect of the 
case the judgment of the, learned Subordinate Judge is unsatisfactory. He 
has first held that regard being had to the law laid down in the Kayastha- 
pathshala case the plaintiff is not personally liable and then he proceeds and 
says that having regard to the rules laid down in that case 

I think it is a fit case in which I should disallow the request of the various 

applicants for the mahant’s arrest. 
It would go to show that the reasons which prompted the learned Subordi- 
nate Judge to refuse the request of the decree-holders for arrest of the judg- 
ment-debtor were not contained specifically in Order 21, Rule 40 C. P. C. 


but had their foundation in the principles laid down by the Allahabad High 
7[1932] A L. J. 226 
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Court in the Kayasthapathshala case. If I were satisfied that the learned 
Subordinate Judge, after considering the provisions of Order 21, Rule 40 
C. P. C. and concentrating his attention upon them, had refused the request 
for arrest, I would not have interfered with his discretion. But as it is, 
he seems to have been influenced in two different ways in arriving at the 
conclusion to which he has arrived. One of them I have already mention- 
ed before. ‘The other ground is that he seems to think that a learned Judge 
of this Court has to a certain extent directed him to refuse arrest under 
Order 21, Rule 40 C. P. C. The circumstances connected therewith are as 
follows:— 

It appears that the judgment-debtor had applied for stay of execution 
and a learned Judge of this Court, while dismissing the application sum- 
marily, had stated that it would be open to the judgment-debtor to apply 
to the executing court to take action under Order 21, Rule 40 C. P. C. 
and no further direction or suggestion was made in the order of the learned 
Judge of this Court dated June 23, 1931. 

For the reasons given above, I am of the opinion that this appeal should 
be allowed, and I accordingly allow it with costs. I leave it yet open to 
the judgment-debtor to apply to the court below under Order 21, Rule 40 
C. P. C. and I also leave it open to the learned Subordinate Judge to pass 
proper orders under Order 21, Rule 40 C. P. C. regard being had # the 
conditions laid therein. 


Appeal allowed 


BISHESHAR NATH (Plaintiff) 
Versus vo 4 
ABDUL ann ANOTHER (Defendants) * 
Tenancy Act (III of 1926), Sec. 132, and Secs. 137 to 139—Produce rent-—Suit 
for recovery of money equivalent of arrears of such rent—Whether maintain- 
able under Sec. 132—Scope of Secs. 137 to 139. : 
Where rent is payable in kind by division of the produce and the rent 
is in arrears, a suit for the recovery of the money equivalent of such rent 
lies under Section 132, Tenancy Act, and can be brought within three years 
of the date when it became due. The procedure laid down in Sections 
137 to 139 is not the only possible remedy open to a zamindar in such cases. _ 
In cases in which appeals lie to the District Judge and ultimately to the > 
High Court, it is the duty of Assistant Collectors to follow the rulings 
of the High Court. . 
SECOND APPEAL from a decree of D. C. Hunrer-Esa., District Judge 
of Moradabad, confirming a decree of Banu Soran Lat SRIVASTAVA, Assis- 
tant Collector first class of Bijnore. 


Shabd Saran for the appellant. 

M. Waliullah for the respondents. 

‘The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiff’s appeal arising out of a suit for 
arrears of rent for the years 1332 to 1335 fasli. It appears that in 1925 


when the crops were standing they were distrained by the zamindar-on the 
*S. A. 1470 of 1930 
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ground that cash rents were payable. A suit was filed by thé tenants that 
the distraint was illegal as the rent was not cash but was produce rent. ‘The 
Assistant Collector held that the distraint was illegal, decreed the claim 
and released the crops. This part of the decree was affirmed on appeal 
though on appeal the finding that there had been a payment of the rent 
was not acçepted. 

After this the zamindar brought the present suit for arrears of rent 
on the basis of the money equivalent of the produce. The plea taken in 
the written statement now was that no suit was maintainable because there 
had been no appraisement of the produce. The Assistant Collector, fol- 
lowing a ruling of the Board of Revenue in the case of Muhammad Bashir 
v. Nathu held that the suit was not maintainable. The District Judge, 
although he was not inclined to agree with the ruling, followed it and main- 
tained the dismissal of the suit. 

The opinion of the Board of Revenue, as expressed in that case, is that 
it is only when the money equivalent of the produce has been settled, as 
provided for in Sections 137 to 139, that a suit for recovery of rent can be 
maintained. 

Recently a Bench of this Court in the case of Indrajit Partap Babadur 
Sabi v. Sewak Raf has come to the conclusion that where rent is payable in 
kind by division of the produce and the rent is in arrears, a suit for the 
money equivalent of such rent lies and can be brought within three years. 

We agree with the view expressed in the above case and with the 
reasonings adopted therein. We would only like to add that if the pro- 
cedure laid down in Sections 137 to 139 were followed, and that remedy 
is optional and not obligatory, there would’ be no further necessity for the 
institution of a suit for recovery of rent, because the zamindar will ulti- 
_M™ately get an order for the payment of the rent and costs, and such an 
‘order would have the effect of a decree for arrears of rent. All that then 
“would be necessary for the zamindar would be ‘to execute such a decree. 
When the legislature has advisedly used the word “may” in Section 138 of 
the Agra Tenancy Act, we cannot read it as if the word were “shall”. - Nor 
can we take it that the procedure laid down in Sections 137 to 139 is exhaus- 
tive and is the only possible remedy open to a zamindar for such cases. Tf 
this view were upheld, the result would be that, although in ordinary cases 
‘of cash rents a zamindar would have a right to bring a suit within three 
years of the date when it became due, he would have no such extended 
period. 

As pointed out by the Bench, Section 132 of the Act gives him a right 
to sue to recover arrears of rent without any limitation. Furthermore, 
the period of limitation prescribed for suits for arrears of rent including 
one for the recovery of money equivalent of such rent is laid down to be 
three years from the date when the arrears became due (vide Schedule IV, 
Group A, Serial No. 4). If the legislature had intended that the only 
remedy open: to a zamindar is to proceed according to the method pres- 
cribed by Sections 137 to 139, then there was no occasion to prescribe a 
period of three years for suits for arrears of rent for the money eauivalent 
of such rent. We think that the view taken by the Bench of this Court 
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is correct and we fully agree with that view. It is not necessary for us 
to speculate what view the Board of Revenue may hereafter on reconsidera- 
tion take in cases in which revisions lie to that Board. In cases in which 
appeals lie to the District Judge and ultimately to the High Court, it is 
obviously the duty of Assistant Collectors to follow the rulings of this 
Court. The District Judge having found that the defendants had not paid 
anything towards the rent for the years in suit, that finding has naturally 
not been challenged in Second Appeal. 


We, accordingly, allow this appeal and setting aside the decree of the 
lower appellate court and the decree of the first court in part send the case 
back to that court through the lower appellate court for determination of the 
money equivalent of the produce rent. Parties will be at liberty to pro- 
duce fresh evidence. Costs in this Court and the lower appellate court 
will abide the event. 


Appeal allowed 


SRINATHJI AND OTHERS (Defendants) 
versus 
PANNA KUNWAR (Plaintiff)* 5 
Limitation Act, Art. 123—Suit for recovery of legacy—From person in possession 
and bound to pay—Limitation. 
A suit for the recovery of a legacy from persons who are in possession 
of the estate and who are legally bound to pay the same, is governed by 
Art. 123 of the Limitation Act. 
Sri Raja Parthasarathy v. Sri Raja Venkatadri, I. L. R. 46 Mad. 190 (¥.B.) 
followed. 
Case law discussed. : . 
Fmst APPEAL from a decree of BHacwan Das BHARGAVA Esa. 
Subordinate Judge of Muttra. 


S. N. Sen and G. S. Pathak for the appellants. 
Harnandan Prasad for the respondent. 


The judgment of the Court was delivered by 


RacHHPAL SINGH, J.—This is a defendants’ appeal arising out of a 
suit to recover a sum of money. 


The facts which have given rise to this litigation between the parties > 


may briefly be stated as follows. Mst. Panna Kunwar, the plaintiff-res- 
pondent, is the daughter of one Pandit Baldeo Narain Singh who died on 
Jaunary 11, 1912. He was the owner and in possession of éonsiderable 
property. On January 5, 1912 B. Baldeo Narain Singh executed a will 
in favour of one Keshab Deo alias Kabli Singh, his nephew. Under the 
terms of the aforesaid will he directed Keshab Deo to pay a sum of Rs. 500 
yearly to Mst. Panna Kunwar and her son. On the death of Pandit Baldeo 
Narain Singh a dispute arose between the plaintiff on the one side and 
Keshab Deo on the other as regards the estate left by the deceased. The 
plaintiff, Mst. Panna Kunwar, instituted a suit to recover possession over 
the entire estate left by the deceased on July 11, 1915, on the allegations 
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that she was the sole heiress of her father and that the will set up by the 
defendant was a forgery.: The suit was decreed by the first court, but 
that decree was reversed by the High Court which decision was finally 
upheld by their Lordships of the Privy Council on December 16, 1925. 
On December 10, 1928 Mst. Panna Kunwar, plaintiff- respondent, insti- 
tuted a suit to recover the arrears of maintenance from January 5, 1912 
till the date of the suit together with interest thereon. She claimed a sum 
of Rs. 8000 on account of principal and Rs. 4547-8-0, for interest, the total 
amount claimed being Rs. 12,547-8-0. It appears that B. Keshab Deo 
alias Kabli Singh, had died before the date of the suit. He had, on August 
23, 1922, during the pendency of the appeal in the suit which the plaintiff 
had instituted for possession over the estate of her father, executed a will 
under which he left his entire estate which he had got under the will of 
Pandit Baldeo Narain Singh in favour of Thakur Srinathji, an idol. The 
other defendants in the case before us are trustees of the temple in whose 
favour Keshab Deo had made a will. 


-The defendants resisted the claim and alleged inter alia that the suit 
was not within limitation, that it was barred by the rule of res judicata and 
was not maintainable and that the plaintiff was not entitled to recover 
interest; all these pleas have been decided against the defendants and it 
has been held by the learned Subordinate Judge that the claim is within 
limitation and that the plaintiff is entitled to recover the amount for which 
she sued. The present appeal has been preferred against the decree made 
by the learned Subordinate Judge. 

The plea that the suit of the plaintiff was barred under Section 11 of 
the Code of Civil Procedure was abandoned in this Court. 

‘Only two pleas have been urged in this appeal before us; one is that 


' of limitation and the other relates to interest. 


We proceed to consider the plea of limitation first. The learned Sub- 
ordinate Judge has held that either Article 132 or Article 123 of the First 
Schedule of the Indian Limitation Act is applicable. We are of opinion that 
Article 132 is not applicable to the case before us. That article applies to 


` a case where the plaintiff seeks to enforce payment of money by enforcing 


/ 


J 


his charge upon an immovable property. In the case which-we are hear- 
ing, the respondent did not ask for the enforcement of any charge but 
simply asked for a money decree against the defendants. The learned 
counsel for the respondent had to concede that Article 132 of the Indian 
Limitation Act could not be made applicable to the case before us in view 
of the fact that the plaintiff in her plaint did not seek to enforce her charge 
against the immovable property in possession of the appellants. He, how- 
ever, made an application on behalf of the respondent during the hearing 
of the appeal asking for permission to amend the plaint by adding a relief 
for enforcing a charge against the immovable property which is liable for 
the payment of the maintenance of the plaintiff-respondent. That applica- 
tion was rejected by us for the reasons recorded in our order. As the plain- 
tiff asked for a money decree only, it must be held that Article 132 of the 
Indian Limitation Act would not apply to the case. This Article would 
apply only where the claim is to realize the money by a sale of the property 
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upon which it is charged. 

The next question for our consideration is whether Article 123 of the 
Indian Limitation Act is applicable.* Article 123 enacts that in a suit for 
a legacy for a share of a residue bequeathed by a testator, or for a distribu- 
tive share of the property of an intestate, the period of limitation is 12 years 
from the time when the legacy or share becomes payable or deliverable. The 
contention which has been raised by the learned counsel for the appellants is 
that the suit of the respondent is governed by Article 120 and not by 
Article 123. This question came up for consideration in a case before a 
Full Bench of the Madras High Court in Sri Raja Parthasarathy v. Sri Raja 
Venkatadri’. There the court held that a suit of this description would 
be governed by Article 123. The learned Chief Justice Schwabe, dealing 
with the question, made the following observations on this point which 
are to be found at page 205: f 

But it is contended that this article only applies to actions against exc- 
cutors and administrators and that neither the defendants nor their fathers 
were either. But, in my judgment, this article applies to any one in 
possession of the estate and bound to pay the legacies. 

Coutts Trotter, J., at page 209, dedling with this question, remarked: 

I agree, further, with my Lord in thinking that Article 123 applies to 
such a case as the present even where the person sued is not an executor 
but a person who is, in fact, in possession of the ‘estate in circumstances 
which render him accountable in equity to those having claims upon 
the estate. 

Kumaraswami Sastri, J., at page 246 in the same ruling, remarked as fol- 
lows: 

Whatever doubts there may be as regards cases of intestacy,.I do not 
see any reason for holding that a suit for a legacy or for a share. of a 
residue bequeathed by a testator can fall under Article 123 only if it,is 


against an executor and not if it is against one in possession of assets which ` 


are liable for payment of the legacies. The wording of Article 123 is 
general. It refers to a suit for a legacy or for a share of a residue be- 
queathed by a testator, and if the legatee has a cause of action against 
the person in possession of the assets of the testator, I do not see why there 
should be a further qualification that the person in possession of the assets 
should be an executor or administrator. I think it will be reading into 
the article words which are not there, namely, that the suit should be for 
-a legacy or for a share of a residue against an executor or administrator. 


In the case before us, the suit of the respondent is one against persons ` 


who admit that the estate in their possession is liable for the legacy. The 
very fact that the defendants-appellants concede their liability for the pay- 
ment of the maintenance for six years prior to the date of the suit goes 
to show that they are persons who admit their liability for the maintenance 
claimed by the respondents. It may be remarked that the Full Bench case 
of the Madras High Court mentioned above went in appeal before their 
Lordships of the Privy Council and the judgment in appeal is to be found 
in the case of Venkatadri v. Parthasarathy? in which the decision of the Full 
Bench was affirmed. The learned counsel for the appellants has however 
contended that the case of Ghulam Mohammad vw. Ghulam Husain®, which 
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is a Privy Council case, supports -his contention.- In that case, at page 252, 
their Lordships of the Privy Council-made the following observations: 
' Before the Board it was for the first time suggested that the suit in 
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reality falls under Article 123, which applies to a suit ‘for a legacy or SkmatHyı 


for a share of a residue bequeathed by-a testator, or for a distributive share 
of the property of’ an intestate.’ The period of limitation in such a case 
is 12° years from the date-‘when the legacy or share became payable or 
deliverable’? -> > ytd ee ` 
A: perusal of that ruling will show that in fact it does not support the con- 
tention of the appellants. The argument raiséd before their Lordships of 
the Privy Council was based on thé assumption that the owner of the pro- 
perty must be deemed to have died intestate and that what the appellants 
were claiming was a distributive share in the estate. It was on this assump- 
tion that the contention was,put forward that to a case of that nature 
Article 123 of the Indian Limitation Act ‘would ‘be applicable.- Their 
Lordships-of the Privy Council were of opinion-that this contention was 
not well founded, because in a long series of rulings of various High Courts 
in India‘it had been settled that in a case between several co-heirs of an 
intestate, the article applicable would be 144 and not 123. It will be seen 
that most of the cases referred to by their Lordships in that judgment were 
cases between co-heirs and the question which had to be considered in those 
cases was whether a period of limitation under Article 123 should be applied 
or the cases should be governed by Article 144. The courts were of opin- 
ion that if Article 123 of the. Indian Limitation Act was made applicable, 
then it would be in conflict with the rule of law under which the posses- 
sion of one co-heir is to be deemed as possession of the other co-heirs. It 
was under those circumstances that their Lordships of the Privy Council 
held that in suits between co-heirs, the article of limitation applicable would 
, be*144 and not 123. The decision reported in Ghulam Mohammad v. 
| Ghulam Husain has no application to a case in which. the plaintiff claims 
a legacy and that is why we find that there is no mention of the Madras 
Full Bench ruling in it. : : , 
In a case reported in Bai Jivi v. Bai Bibanboo® it was held by a Bench 
of two learned Judges that 
The word ‘distribution’ has a peculiar meaning of distribution of an estate 
which has vested in an executor or administrator. Article 144 and not 
; Article 123 therefore applies to a suit to recover a share by a Mohammedan 
heir from a person in management of the property. 
In dealing with this point the following observations were made: ` 
On the first question as to whether Article 123 applies, we think that 
Article 123 is restricted to suits where a share is sought to be recovered 


I 


as such from a person who legally represents the estate of the deceased ` 


either as executor, administrator or otherwise, and who is bound by law as 
such representative to pay or deliver the share. The appellants rely on the 
decision in the case of Shirinbai v. Ratenbai, I. L. R. 43 Bom. 845 and par- 
ticularly on the remarks of Macleod, J. at-pages 860 and 861, and the ruling 
of the Privy Council in Maung Tun Tha v. Ma Thit, I. L. R. 44 Cal. 379 and 
the decision of the Madras High Court in Parthasarathy Appa Rao v. Ven- 
hatadri Appa Rao, I. L. R. 46 Mad. 190. In the subsequent decisions of this 
} ~. Court in Kallangowda v. Bibishays, I-E. R. 44 Bom. 943-and Nur Din v. 
TO 41932] A. L J. 245 -77 SAL LR [1929] Bom. 141 
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Bu Umrao, I. L. R. 45 Bom. 519, Sir Norman Macleod was of opinion that 
Article 144 would apply where a suit is brought by a Mohammedan sharer 
to recover his share of the immovable property from the person in possession 
of such property. Fawcett, J. in Nurdin v. Bu Umrao expressed the view 
that the decision of the Privy Council in Maung Tun Tha v. Ma Thit which 
related to the right of succession of the eldest son under the Burmese Bud- 
dhist law to be asserted not within a certain limited period of time but with- 
in the period of limitation, did not really decide the point as to whether 


Article 123, Limitation Act applied to a case of a Mohammedan suing to. 


recover his share from a person in possession or management of the pro- 
perty, and preferred to follow the earlier Privy Council decision in Mabomed 
Riasat Ali v. Hasin Banu, I. L. R. 21 Cal.157, and held that the word ‘dis- 
tribution’ has a peculiar meaning of distribution of an estate which has 
vested in an executor or administrator. ‘The Madras case of Parthasarathy 
Appa Rao v. Venkatadri Appa Rao and Venkatadri Appa Rao v. Partha- 
sarathy Appa Rao refers to a suit to recover a legacy, and to such a suit 
Article 123 would clearly apply. The view of the Madras High Court in 
the earlier Full Bench decision in Khadersa Haji Bappu v. Ayissa Ummah, 
I. L. R. 34 Mad. 511 was followed by this Court in Maktumawa v. Allama, 
(Second Appeal No. 108 of 1926, decided on February 25, 1919, by 
Scott, C. J.) and is consistent with the decision of this Court in Keshav 
Jagannath v. Narayan Sakbaram, I. L. R. 14 Bom. 236. The same view 
was taken by the Calcutta High Court in Abidannesa Bibi v. Isuf Al, Khan, 
I. L. R. 50 Cal. 610. The decision in Nurdin v. Bu Umrao was followed by 
this Court in Malek Fatmiya v. Malek Sardarkban, (Cross Appeal No. 276 
of 1925, decided on January 31, 1928, by Patkar and Baker, JJ.). We 
think, therefore, that we should follow the decision in Nurdin v. Bu Umrao 
and hold that Article 123 would not apply to a suit such as the present to 
recover a share by a Mohammedan heir from a person in management of the 
property. It would, therefore, follow that Article 144 would apply. 
It may be pointed out that in the case of Ghulam Mohammad v. 
Ghulam Husain® it was held by their Lordships of the Privy Council that 


Article 123 applied not only to suits against executors or administrators, ° 


but also in suits against persons legally charged with the distribution of 
the estate. We are, therefore, of opinion that the case before us which is 
one for the recovery of a legacy by the respondent from persons who are 
in possession of the estate and who are legally bound to pay the same, is 
governed by Article 123 of the Limitation Act. 
The plaintiff’s suit -for the recovery of maintenance for a period of 
12 years would be within limitation. The plaintiff, however, has sued to 
recover maintenance for a much longer period, that is, from January 5, 
1912. ‘The contention of the plaintiff which has found favour with the 
learned Subordinate Judge is that there was an acknowledgment of lia- 
bility by Keshab Deo in the will which he had executed in favour of the 
idol Thakur Srinathji which would bring her claim for maintenance for 
the prior period also within limitation. Reliance is placed in support of 
this contention on a statement made by Keshab Deo in the will executed 
by him on August 23, 1912, and which is printed at pages 49 and 50. This 
statement runs as follows: : 
Under the Will made by him, my younger maternal uncle wished that 
Rs. 500 a year should be paid to his daughter, Mst. Panna Kunwar, during 
her life-time, but she did ‘not accept it, and, at the instigation of my adver- 
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saries, entered into litigation with me. If she wants to take it now, it shall, Cw 
after deducting the expenses which I have defrayed in the case against her, ~~ 
be paid to her for three yéars preceding the date of payment and also in 
future annually till so long as she is alive (although on account of the im- Sanary 
proper litigation and also for the reason that she did not abide by Will, v. 
and gave it out to be false, she is not entitled to it according to law and PANNA 
justice). / : Kunwar 
It was contended by the respondent that this statement amounted to Rackbpal 
an acknowledgment of liability in respect of the maintenance which was Singh, J. 
due before that date. We are of opinion that this contention cannot be 
accepted, and the statement referred to above would not, in our opinion, 
attract the consequences of Section 19 of the Limitation Act. After reci- 
ting the fact that a maintenance has been fixed for the plaintif Keshab 
Deo goes on to say that if she wanted to take it now, it shall, after deduct- 
ing the expenses which he had defrayed in the case against her, be paid to 
her for three years preceding the date of the suit, and also in future annual- 
ly. He does not admit his liability for the payment of past maintenance. 
All that he says is that if she agrees to certain conditions, then the main- 
tenance for three years before the date on which he made the will would 
be paid to her. He does not admit any legal liability on his part but says 
that as a matter of grace it might be paid to her. Under these circums- 
tanc& we do not agree with the view taken by the court below on this 
point. 
The next question for our consideration is whether the plaintiff-res- 
pondent should have been awarded any interest at all on the amount claim- 
i\ed by her. We are clearly of opinion that no interest should have been 
l |swarded to the plaintiff till August 25, 1927. After the execution of the 
/ will by her father, the plaintiff declined to accept its genuineness. On the 
} other hand, she instituted a suit challenging the validity of the will. 
, When she adopted that attitude, it could not be expected that the defen- 
- dants would make any payment to her for her maintenance, nor was it 
likely under those circumstances that she would have accepted even if she 
had been offered the same. It appears that in 1927 a notice>was sent by 
the defendants to the plaintiff asking her to pay the costs incurred by them 
in the litigation which was started by her. The plaintiff in reply to that 
notice sent a letter printed at page’55 and which is dated August 25, 1927, 
} in wk‘ch she said: 
$ 
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That I would request you to ask your clients, the decree-holders, to deduct 
their proper dues from the aforesaid sum and remit the balance to me per 
money order. 

This statement may be taken to be a request for the payment of main- 
tenance which was due to the plaintiff at that time, and, as no payment 
was made after this demand, it would be quite reasonable to allow the 
plaintiff interest under the provisions of Act XXXII of 1839 (Indian 
Interest Act). Under these circumstances we are of opinion that the 
plaintiff should get simple interest at the rate of 6 per cent per annum. 

The result of our finding is that the plaintiff is entitled to a decree 
for a sum of Rs. 6,000 for 12 years’ maintenance. She will also get in- 
terest in the manner which will be indicated in our order. 

For the reasons given below; we allow this appeal, and modify the 
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decree of the court below, and grant the plaintiff a decree for Rs: 6,000. 
On the amount which was due to the plaintiff on August 26, 1927, she will 
get interest at the rate of 6 per cent*per annum, from that date. She will 
further get interest on the subsequent instalments at the above-mentioned 
rate, as they fall due. For the purpose of reckoning interest, we direct that 
it will be taken that each instalment of Rs. 500 is payable, each year, on 
December 10, and that the first instalment, for the first year, would be 
deemed to be payable on December 10, 1917, and the last, on December 10, 
1928. The parties will pay and receive their costs in both the courts, in 
accordance with their success and failure. The decree-money will be real- 
ized from the assets of Baldeo Narain Singh, in the hands of the defendants. 
Out of the decretal amount realized, the court-fee, which the plaintiff had 
to pay in the court below, will be realized as first charge by the Govern- 
ment. 


Decree modified 


PRIVY COUNCIL 
BHARAT INSURANCE COMPANY, LIMITED 
versus 
INCOME TAX COMMISSIONER, tHE PUNJAB, LAHORE” «e 
Income Tax Act, 1922, Secs. 3 and 10 (2) (ix) —Profits—Meaning of—Insur- 
ance Company—Profits allotted to partscipating policy-holders under con- 
tract—W hether assessable to income-tax. ~- - ; 

A payment out of profits and conditional on profits being earned can- 
not accurately be described as a payment made to earn profits. It assumes 
that profits have first come into existence. But profits on their coming 
into existence attract tax at that point, and the revenue is not concerned 
with the subsequent application of the profits. . 

An Insurance Company is liable to be assessed under the Indian Income 
Tax Act, 1922, to income tax in respect of the profits allotted to partici- 

- pating policy holders who were entitled under their contract to a certain 
percentage of the profits made in the participating branch of the business. 
Last v. London Assurance Corporation, 10 App. Cas. 438 followed; Pon- 
dicherry Railway Company v. Income Tax Commissioners, 58 I. A. 239 
applied. 

APPEAL from a decision of the- High Court of Judicature at Lahore, 


L. DeGruyther, K. C. and W. Wallach for the appellants. 
` A. M. Dunne, K. C. and R. P. Hills for the respondent. 


The following judgment was delivered by 


Sir Jonn Waxxis—This is an appeal from a judgment of the High 
Court of Judicature at Lahore on a reference made by the Commissioner 
of Income Tax, Lahore, under Section 66(2) of the Indian Income Tax 
Act, 1922, on the question whether the appellant, the Bharat Insurance 
Company, was liable to be assessed under that Act to income tax jn respect 
of the profits allotted to participating policy holders who were entitled 
under their contract to 90 per cent. of the profits made in the participating 
branch of the business. OO 

The Bharat Insurance Company was incorporated under the Indian 

> *P. C. A, 67 of 1932 Awe 
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Companies Act in 1882, for the purpose of making and effecting assurances 
on lives and carrying on other insurapce business. 

Under the provisions of Sections 5 and 6 of.the Indian Life Assurance 
Act, 1912, the Company’s life assurance business-has to be kept entirely 
separate from its other businesses, if any, and under Section 8(1) it is 
obliged to have a quinquennial valuation made by an-actuary and to cause 
an abstract of the report of such actuary to-be made in the form set forth 
in the Fourth Schedule to the Act. ax. oe 

The form of the resulting valuation balance-sheet is‘to be found at the 
end of the Fourth Schedule of the Act and‘is as follows:— ; 


VALUATION BALANCE SHEET OF __ AS AT 19, sog 

Dr. Cr. : : 

To net liability under life assur- By life- assurance and annuity ` 
ance and annuity transactions funds (as per balance-sheet 
(as per summary statement under Third Schedule) 
provided in Fourth Schedule) p 


To surplus, if any ne i By deficiency, if any 


e ‘23 


u - —— 





ne 
The actuarial valuation balance sheet as at- December 31, 1923, for the 
previous quinquennium, was drawn up in exactly this form and showed a 
surplus of Rs. 5;96,952 out of which Rs. 4,68;394 was allotted to the 
participating policy holders. So shee Cra, - 
* Under Rule 25 made under Section 59. of the Indian Income Tax 
Act, 1922— ` base eae | 
the income, profits and gains of a life assurance business shall be the average 
annual net profits disclosed by the last preceding valuation; 
that is to say, shall be arrived at by taking one-fifth of the surplus disclosed 
in the valuation balance-sheet already mentioned and treating it as the 
average annual income of the business for the -next' quinquennium., i 
The surplus shown in the valuation balance-sheet was so dealt with, 
jand was raised to Rs. 6,61,935 by adding back, pursuant'to the proviso to 
“Rule 25, deductions made by the actuary which were inadmissible for in? 
come-tax. One-fifth of this total was taken as the average annual income 
of the Company for the next quinquennium; and the Company was assessed 
and paid income tax ọn this sum in the year 1925-6 and the following 
years down to and inclusive of 1928-9... For 1929-30, the year now in 
question, the Company also returned this sum.as the amount of its income 
under Section 22(1) of the Act, and was assessed accordingly under Sec- 
tion 23 (1). |, po ; : = 
From this assessment they appealed to the Assistant Commissioner 
under Section 30, and raised the contention, which is the subject’ of the 
present appeal, that in working ‘out its average’ annual income the sum of 
| Rs. 4,68,394 paid to participating policy-holders should’ have been deducted 
before arriving at:the aisle already mentioned. ie ges 4? 
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The Assistant Commissioner dismissed the appeal, and the Company 
thereupon applied to the Commissioner to review the case under Section 33, 
and, in the alternative, to refer the question of law to the High Court under 
Section 66(2) of the Act. 

The Commissioner refused to interfere in review, but referred the fol- 
lowing question to the High Court:— : 

Whether the sum of Rs. 4,68,394 distributed among participating policy 

- holders represent part of the profits assessable to income tax, or an expendi- 

ture incurred for earning the profits of the Company? 

As required by the Act, the Commissioner recorded his opinion that 
the first part of the question should be answered in the affirmative and the 
latter in the negative, in accordance with the decision of the House of Lords 
in Last v. London Assurance Corporation’ which, he stated, had been re- 
affirmed in Styles v. New York Life Insurance Company’. 

The learned Judges, in a carefully considered judgment, agreed with 
the Commissioner that the sum in question was part of the profits of the 
Company and so assessable to income tax, and did not come under the des- 
cription of expenditure incurred by the Company. In support of this opin- 
ion they referred to the decision of the House of Lords in Mersey Docks and 
Harbour Board v. Lucas? and Last v. The London Assurance Corporation 
(supra). In the first of these cases it had been held that the liability, of the 
Mersey Docks and Harbour Board to be assessed to income tax in respect of 
the profits earned by it in carrying on its business, that is to say, the sum 
by which the income earned in the business exceeded the expenditure incur- 
red in earning it, was not affected by the fact that the Board was bound by 
statute to apply such surplus for the creation of a sinking fund and after- 
wards in reduction of its dues. In Lasts case it was held that the liability 
of the London Assurance Corporation to pay income tax on the whole of the 
profits earned in its business was not affected by the fact that it had bound 
itself by its contract with the participating policy holders to pay them two- 
thirds of the profits earned in the participating part of its business, and it 
was accordingly held that this share was part of the profits earned by the 
Company in carrying on its business and so assessable to income tax, and 
could not be regarded as expenditure incurred by the Corporation in earn- 
ing its own profits. 

In England the income tax payable on a trade or business has “to be 
computed on the full balance of the profits or gains,” phraseology which, as 
pointed out by Lord Blackburn in Coltness Iron Company v. Black* has 
remained unaltered since its insertion in 46 Geo. III, c. 15. This balance 
or sum has always been interpreted as meaning the difference between the 
income earned in the business and the expenditure incurred in earning it. 
Section 10 of the Indian Income Tax Act, 1922, is substantially to the same 
effect, as it provides that under the head “Business” the tax is to be payable 
“in respect of the profits or gains of any business,” and that “such profits 
or gains shall be computed after meeting the following allowances, 
namely:— 

. ix. Any expenditure (not being capital expenditure) incurred 
solely for the purpose of earning such profits or gains. 


310 App. Cas. 438 "14 App. Ca. 381 
8 App. Cas. 891 t6 App Cas. 315 


A. L. J. R PRIVY COUNCIL 239° 


Prima facie, therefore, Last’s case is decisive of the present case, as it Cwr 
directly decides the question referred for the opinion of the Court. Rely- =~ 
ing, however, on the fact that this question had given rise to differences of as 
opinion in the.Queen’s Bench Division and the Court of Appeal, and that _ Branar 
in the House of Lords Lord Bramwell dissented from the opinions of Lord ean 
Blackburn „and Lord Fitzgerald, Mr. de Gruyther, for the appellant, has Ln«rrap 
argued that this case was wrongly decided and has invited the Board not to v 
follow it, but to decide the other way. This suggestion their Lordships are coe Tix 
wholly unable to accept. Las#’s case has now been treated as settled law 
for nearly fifty years, not only here, but also, presumably, in the Dominions 
and Colonies, and very serious consequences might follow if this Board were 


now to lay down a different rule. 


It is, however, necessary to refer to the grounds of Lord Blackburn’s 
judgment with reference to the objection taken here and before the High 
Court that it was based on the provisions of Section 54, 5 & 6 Vict., c. 35, 
the Act of 1842, which has no equivalent in India. Lord Blackburn’s judg- 
ment was really based on his view as to the nature of the bargain between 
the parties and would have been to the same effect if there had been no such 
statutory provision. In his view, stating it briefly, what the Company got 
in the shape of extra payments made by paticipating policy holders was an 
additién to its premium income which was almost all pure profit, as the 
extra expenditure involved was small and the Company incurred no liability 
whatever in respect of the extra payments by the participating policy holders 
unless there was a profit. This accounted for the large share of the profits 
offered to the participating policy holders. On the other hand, all the par- 
ticipating policy holders got was a share of any profit there might be, and, 
if there was no profit, they got nothing. They might, therefore, Lord 
Blackburn said, be regarded as having purchased a share of the profits. If 
that was the right view, income tax was payable by the Corporation on 
those profits, whatever they might be bound to do with them, as held in the 
Mersey Docks case. This, he proceeded to say, seemed to be expressly 
enacted by 5 & 6 Vict., c. 35, Section 54, which requires the estimate of 
the profits of a corporation to be made “before any dividend shall have been 
made thereof to any other persons having any share right or title in or to 

} such profits.” 


Lord Blackburn, and Lord Justice Cotton in the Court of Appeal, 
were both of opinion that if the participating policy holders were to be 
considered as having a share of the profits of the corporation within the 
meaning of this section, that would go to show that the share of the profits 
allotted to them formed part of the profits assessable to income tax; but 
Lord Justice Cotton had held that they were not within the section, whereas 
Lord Blackburn was of opinion that they were. In their Lordships’ opinion, 
it is unnecessary to pursue this question, as it is clear that Lord Blackburn 
would have been of the same opinion if there had been no such section, and 
this section was not referred to either by Lord Fitzgerald or by Lord Justice 
Lindley, as he then was, in his short dissenting judgment in the Court of 
Appeal, on which Mr. Hills in his argument for the respondent has invited. 
the Board to base their decision in this case. In that judgment Lord Justice 
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Crm Lindley summed up.the whole question in three sentences, which their Lord- 

Tsss; Ships will proceed to quote, merely. premising that “bonus” was the inappro-. 

=. Ppfiate-name given.by the insurance company to the share of profits which 
: Beret _ the participating policy holders were entitled to receive under their contracts 
Company. i2.consideration of the additional payments they had made:— 

Loarrep These bonuses are not like the expenses of management or anything that 
ete re -- must be necessarily incurred for-the purpose of carrying on the business. 
Comaassionrr, + I cannot see how the fund for division can be spent in earning itself. In my 

—. - , -view the fund which is divided partly among the shareholders and partly 

p. ed . » 2, among the policy holders is the excess of the earnings over the expenses in- 

i f macy horde oh i r t P 


_ , curred in earning that excess. 

In Gresham Life Assurance Company v. Sykes® the grounds on which 
that case was decided were the same as in Last’s case, though the result was 
different as the claim of the income, tax authorities to treat as profits the pay- 
ments made to the Company in consideration for the grant of annuities was 
disallowed by the House of Lords, as they went to form part of its life assu- 
race and annuity funds’, ©) _ ae pe : 

: . Lastly, their Lordships will refer to the decision of this Board in Pon- 
dicherry Railway Company v. Income Tax Commissioners’, which was 
decided subsequently to the date of the judgment under appeal. The main’ 
question in that case was whether the appellant, a British Company which 
had been licensed to construct and operate a railway in French territory 
from the pier head at Pondicherry to a junction with the South Indian Rail- 
way at the British frontier, was liable to be assessed to Indian income tax; 
but it was also contended that, even if the Company was liable to be assess- 
ed, they were entitled under Séction 10, Sub-section 2, Clause ix, to deduct 
as expenditure incurred solely for the purpose of earning their profits, the 
half-share of their profits which they were bound by their convention with 
the French Government to pay to the French Colony, and the two cases last 
mentioned were cited at the-Bar. This contention was rejected by the 
Board in a judgment delivered by Lord Macmillan on much the same 
grounds as had been taken’ in Lasé’s case:— 

It is claimed for the company that when it makes over to the Colonial 

- Government their half of the net profits it is making an expenditure in- 

> curred solely for the purpose of earning its own profits. The Court below 

has unanimously negatived this contention, and, in their Lordships’ opinion, 
has rightly done so. A payment out-of profits and conditional on profits 

_ being earned cannot accurately be described as a payment made to earn pro- 

fits. It assumes that profits have first come into existence. But profits 
on their coming into existence attract tax at that point, and the revenue is 
not concerned with the subsequent application of the profits. 

If Last’s case had never been decided, this decision would, in their 
Lordships’ opinion, be decisive of the present case, as the share of profits 
allotted to the policy holders really stands on the same footing as the half 
of the profits of the railway company payable to the French Colony. 

' It was further contended for the appellants that in England the decision 
in Last’s case must be considered to have been overruled by the Legislature, 
as under the provisions of Section 16 of the Finance Act, 1923, 13 & 14 
Geo. V, c. 14, the share of profits allotted to participating policy holders is 
"BY 1g92] A. C 309 i i "sg L A. 239 
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exempted from payment of income tax. As to this contention, it is suff- 
cient for their Lordships to say that an alteration by the Legislature of the 
law as settled’ by the decisions of the*Courts. does not raise any inference 
that those decisions were wrong or even that those who had proposed the 
alteration were of that opinion. 

The last contention was that the participating policy holders’ share of 
profits is not assessable because, as already stated, Rule 25 of the Income 
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Tax Rules provides that “the income, profits and gains of life assurance busi- Commissione 


ness shall be the average annual net profits disclosed by the last preceding 
valuation.” The contention, however, is negatived by the proviso that 
any deductions made from the gross income. in arriving at the actuarial 
valuation which are not admissible for the purposes of income tax assess- 
ment shall be added to the net profits disclosed by the valuation. 

The “net profits” in this rule clearly mean the “surplus, if any” in the 
statutory form of Valuation Balance Sheet set out above, of “life assurance 
and annuity funds (as per balance-sheet under Third Schedule)” over the 
“net liability under life assurance and annuity transactions (as per summary 
statement provided in Fourth Schedule).” In the present case, as already 
stated, the Rs. 4,68,394 allotted to participating policy holders was taken 
from the surplus or net profits shown in the Valuation Balance Sheet, but, 
if they had been deducted before arriving at such surplus, they would have 
to be added under Rule 25 to such surplus shown therein “as deductions 
not admissible for income tax assessthent,” not being expenditure incurred 
solely for the purpose of earning such profits, within the meaning of Section 
10, Sub-section 2, Clause ix of the Act. 

Their Lordships are therefore of opinion that the learned Judges were 
right in following Last’s case and that the appeal fails, and they will humbly 
adyise His Majesty accordingly. The appellant Company will pay the 
respondent’s costs. 

: Appeal dismissed 
Hy. S. L. Polak—Solicitor for the appellants. 
Solicitor, India Office—Solicitor for the respondent. 
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Criminal Procedure Code, Secs. 203 and 403—Complaint—Dismissal under Sec. 
203—Whether Magistrate can take cognizance of same offence on police report. 
Where-a Magistrate summarily dismisses a complaint under Section 379, 
I. P. C. acting under Section 203, Criminal Procedure Code, neither he nor 
his successor in office is precluded from taking cognizance of the same offence 
on police report. 
Case law discussed. 
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K. N. Laghate, Ambika Prasad Dube and Krishna Murari Lal for the 
plicants. 
M. Waliullab (Assistant Government Advocate) for the Crown. 
*Cr. Rev. 558 of 1933 
31 





Sir Jobn 
Wallis 











242 HIGH COURT al [1934] 


The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is an application in revision by an accused 
person praying that the proceedings pending against him in the court of 
the Sub-divisional Magistrate of Konch be quashed. It appears that on 
August 22, 1932, the complainant filed a complaint under Section 379 of the 
Indian Penal Code against the accused in the court of the predecessor of 
the present officer on the allegation that the complainant owed some money 
to the accused and the latter took away two of his she-buffaloes and one 
calf-buffalo in his absence without his consent and that later when he 
came to know of this and went to the accused and demanded a receipt from 
the accused in discharge of the debt, they refused to give the receipt or to 
return the promissory note. The Magistrate examined the complainant 
and summarily dismissed the complaint under Section 203 of the Criminal 
Procedure Code, holding that the matter was of a civil nature and there was 
no use in dragging the accused to the criminal court. Thereafter, the com- 
plainant made a report to the police of the cognizable offence aforemen- 
tioned, on which the police made enquiries and challaned the accused. 
The case came up after some delay before the successor of the previous 
Magistrate who took cognizance of the offence on police report and is 
enquiring into it and so the case is now pending in his court. 

The accused went up in revision before the Sessions Judge whe came 
to the conclusion that the Magistrate was not precluded from trying the 
case on the police report and dismissed the application. The accused have 
now come up to this Court in revision and pray that the proceedings be 
quashed, 

The learned counsel for the applicants has to admit that there is no 
express provision in the Code of Criminal Procedure under which a fresh 
enquiry like this is legally barred. Section 403 which prevents a retnial 
is confined to cases where an accused person has either been convicted or 
acquitted. The explanation added to the section makes it clear that the 
dismissal of a complaint, or discharge of the accused, is not an acquittal 
for the purposes of that section. ‘This explanation therefore clearly implies 
that the retrial will not be barred if the complaint has been summarily dis- 
missed or the accused has been discharged. The mere fact that there is a 
special procedure under which the District Magistrate or the Sessions Judge 
or the High Court can order further enquiry does not necessarily mean | 
that a fresh complaint is legally barred and cannot be entertained. 

There is plenty of authority in this Court in support of this view that 
an enquiry even on a second complaint whether after the accused has been 
discharged or the complaint has been summarily dismissed is not absolutely 
barred. In the first place, there is an observation made in the Full Bench 
case of Queen-Empress v. Chotu* suggesting that 

the Magistrate, who passes the order of discharge, might, at the instance 
of the complainant, himself exercise (the discretion of further enquiring 
into the matter) without direction from any superior authority. 

In the same volume there is the case of Queen-Empress v, Puran? deci- 
ded by a single Judge in which it was clearly held that a Magistrate, in order- 
ing a further enquiry, on receiving the complainant’s second petition, did 

*T, L. R. 9 All. 52 (58) 3L L. R. 9 All 85 
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not act contrary to any provision of the law, although a previous com- 

plaint had been summarily dismissed under Section 203 of the Criminal 
Procedure Code. . 

In Queen-Em press v. Umedan® a Division Bench of this Court held that 

a Magistrate who has passed an order dismissing a complaint may at the 

instaħce of the complainant and without direction from any superior autho- 

rity take cognizance of the same offence or of any other offence constituted 

by the same facts upon a second proper complaint being laid before him. 

_ In this case, however, it was the same Magistrate who had taken cog- 

nizance of the second complaint. These cases were followed in Bhagwan 

Din v. Dibban*, Emperor v. Mehrban Husain® (decided by a single Judge), 

Emperor v. W. C. Keymer®, Ram Bharos v. Babban” and Puran v. Emperor’. 

In the last mentioned case it was the successor of the previous Magistrate 

who had taken cognizance of the second complaint. 

On the other hand, in the case of Queen-Empress v. Adam Khan? a 

Division Bench of this Court distinguished the previous cases including that 

of Queen-Empress v. Umedan on the ground that there the same Magis- 


trate had himself entertained a second complaint. In the case before them,, 


it was another Magistrate before whom the second complaint was filed. 
The Igarned Judges observed that they thought it utterly contrary to sound 
principles that one Magistrate of co-ordinate jurisdiction should, in effect 
and substance deal with, as if it were an appeal or a matter for revision, a 
complaint which had already been dismissed by a competent tribunal of 
co-ordinate authority. They however desired it to be distinctly under- 
stood that they decided nothing except the question actually raised by the 
facts in that case, namely, that when a competent tribunal has dismissed 
a complaint, another tribunal of exactly the same powers cannot re-open 
the same matter on a complaint made to it. This case has been followed 
by two single Judges of this Court in Nanda v. King-Emperor’® and in 
Rama Nand v. Sheri™. 

In Adam Khan’s case the learned Judges did not in express terms lay 
down that there was an absolute legal bar to entertaining the second com- 
plaint. At any rate, they did not refer to any sections of the Code which 
would preclude the Magistrate from entertaining a second complaint, but 

. they based their decision entirely on general principles which ought to be 
given effect to. The High Court has undoubtedly jurisdiction to inter- 
vene in a fit case and the Bench considered that that was a case in which 
they ought to intervene. No doubt, in the last sentence quoted above 
they used language indicating that they thought that another tribunal can- 
not reopen the same matter on a complaint made to it. But reading the judg- 
ment as a whole, we think that they intended to lay down that another 
tribunal should not ordinarily reopen the question. In any case, as there 
is no prohibition contained in the Code, but on the other hand, the expla- 
nation added to Section 403 indicates that there can be a retrial, we cannot 


3 [1895] A. W. N. 86 * 5 ALL J. 137 
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take this solitary case as an authority for the proposition that there is any 


“such legal bar. , 


-In the present case, the previous Magistrate examined the complainant 
only and did not take down any evidence. He did not even suggest that he 
disbelieved the prosecution case, but merely threw out the complaint on the 
supposition that the matter was of a civil nature. He did not examine 
the question whether the act of a creditor in seizing the properties of a 
debtor without his consent or knowledge did not amount to a criminal 
offence. Asa result of the subsequent proceedings there has been an investi- 
gation by the police and a report to the Magistrate on which the present 
Magistrate is acting. It is possible that after enquiry into the whole case 
the present Magistrate may also be satisfied that the accused should be dis- 
charged. We wish to express no opinion on this matter; but we certainly 
think that this is not a fit case in which, in the exercise of our revisional 
powers, we should interfere and quash the present proceedings. No doubt 
in a proper case, if the matter is brought up to the High Court on revision. 
it would be open to the High Court either to revise the previous order, set 
aside the dismissal and direct further enquiry, or to quash the subsequent 
proceedings. But we must hold that the second Magistrate himself cannot 
dismiss the complaint on the simple ground that he is precluded from trying 
it because a previous complaint of the same nature has already been dismiss- 
ed. Even on the facts we do not think it to be a fit case for interference 
at this stage. The application is dismissed. 

Application dismissed — 


BRIJ MOHAN LAL 
versus . 
EMPEROR THRouGH THE MUNICIPAL BOARD, AGRA* 


Municrpalities Act, Secs. 298 (2) H (c) and 294—Motor lorry plying for hire— 
Bye-law fixing license fee—W hether ultra vires—W hether fee should be reason- 
able. 

Under Sections 298(2) H (c) and 294 of the U. P. Municipalities Act 
a Municipality is authorised to make a bye-law imposing the obligation of 
taking out licenses on proprietors or drivers of vehicles plying for hire, and 
charge a fee, to be fixed by bye-law, for such licenses. : 

It is a recognised rule of law that bye-laws should not be unreasonable and ` 
they may be held ultra vires on the ground of unreasonableness. The intention 
of the Legislature in permitting Municipal Boards to charge license fees was 
to cover the expenses incidental to business of licensing, such as the expenses 
of collection and of supervision and regulation, and not to raise revenue for 
general purposes under the guise of imposing license fees. 

CRIMINAL REFERENCE made by the Sessions Judge of Agra. 


G. S. Pathak for the applicant. 
Shiva Prasad Sinha and Shabd Saran for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The judgment of the Court was delivered by 
Kine, J.—This was an application in revision against the conviction of 
*Cr. Ref. 447 of 1933 
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one Brijmohan Lal under Section 299 of the U. P. Municipalities Act. The Camivar 

applicant was convicted for the infringement of a bye-law framed by ce ias 

Agra Municipality with reference to motor lorries plying for hire. The == 

bye-law was made by the Municipality under Section 298(2) H(c) of the Ba Monan 

U. P. Municipalities Act. The bye-law laid down that no motor lorry of oad 
any kind shall be let to hire or offered for hire within the limits of the Agra Emrrron 
Municipality except in accordance with these rules, and the rules further 
laid down that the fee for the necessary license would be Rs. 100 per annum. 
It was proved that the applicant was a resident of Muttra and that he 
paid license fees for his lorry within the Muttra Municipality. He drove 
from Muttra to Agra and while he was in Agra he took passengers from 
Agra back to Muttra. It was proved therefore that he did ply his motor 
lorry for hire within the Municipal limits of Agra without having obtained 
a license under the rules mentioned. He was fined Rs. 100 by the trial 
court. The learned Sessions Judge has made a reference to this Court re- - 
commending that the fine should be reduced to Rs. 50. 

It has been argued before us that no offence has been committed as 
the bye-law which the accused has infringed was void, being ultra vires of 
the Municipal Board. ‘The argument is that the so-called license fee is in 
substance a tax and the Municipal Board could not impose a tax without 
the safiction of the Local Government and without following the prescribed 
procedure for the imposition of a tax. In this case the bye-law under which 

- the license fee is demanded was sanotioned by the Commissioner to whom 
the powers of sanctioning bye-laws under Section 301 have been delegated. 
Undoubtedly the license fee has not been imposed and sanctioned i in the 
manner provided for a tax. 

We find, however, that the Act itself provides for the imposition of a 
license fee of this description. Under Section 298 (2) H (c) the Municipal 
Board is authorised to make bye-laws imposing the obligation of taking out 
licenses on the proprietors or drivers of vehicles kept or plying for hire with- 
in the limits of the Municipality, and fixing the fees payable for such licen- 
ses, and the conditions on which they are to be granted and may be revoked. 

Section 294 of the Act also expressly lays down that the Board may charge 
a fee to be fixed by bye-law for any license which it is entitled or empower- 
ed to grant under this Act. It is perfectly clear, therefore, that the Act 
} itself contemplates the making of a bye-law imposing the obligation of 
taking out licenses on proprietors or drivers of vehicles plying for hire and 
Nae the charging of a fee, to be fixed by bye-law, for such licenses. 
the Act itself recognizes license fees as something distinct from taxes 
{and as something which may be imposed and fixed bp bye-law, we are un- 
able to accept the learned advocate’s contention that the license fee is prac- 
tically identical with a tax and therefore could not be imposed except in the 

; manner prescribed for the imposition of a tax. 

It has further been argued that the bye-law in question is ultra vires 
because it is inconsistent with the rules made by the Local Government for 
the assessment and collection of taxes on vehicles in the Agra Municipality. 

i Under those rules every person residing within the Municipality who has in 

' his possession and use a wheeled vehicle, shall be liable to pay a certain tax. 

The rate of tax has been laid down for motor-cars at Rs. 6 per wheel per 
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annum. It is argued that as this rule imposes upon the possessor or user of 
a motor-car the necessity for paying,a tax on his motor-car it would be in- 
consistent to allow the Municipality to impose a further pecuniary obliga- 
tion upon him in respect of the use of that car if he plies it for hire. In our 
opinion there is no inconsistency between demanding a tax for the use of a 
motor-car for private purposes and demanding a further license feg for its use 
when plying for hire. The Act itself contemplates both taxes and license 
fees and it cannot be said that there is anything inconsistent between the 
rules made by the Local Government imposing a tax and the bye-law made 
by the Municipal Board imposing the obligation of taking out a license and 
charging a license fee under Section 298(2) H(c). 

It has further been argued that even if the bye-law is valid and not 
ultra vires for the reason that it has not been imposed or sanctioned as a 
tax, or for the reason that it is not inconsistent with the rules made by the 


. Local Government, still it is invalid on the ground that the amount of 


license fee is unreasonable. It is a recognized rule of law that bye-laws 
should not be unreasonable and they may be held ultra vires on the ground 
of unreasonableness. W think that the intention of the legislature in 
permitting Municipal Boards to charge license fees was to cover the ex- 
penses incidental to business of licensing, such as the expenses of collection 
and of supervision and regulation. In the present case it is clear that the 
Municipal Board will have to employ certain officials for inspecting and 
regulating the motor lorries which are licensed to ply for hire and for 
collecting the license fees. It is reasonable that the Board should recover 
by means of license fees the expenses incurred for such purposes, but we 
do not think it was the intention of the legislature that Municipalities 
should raise revenue for general purposes under the guise of imposing 
license fees. If the Board intends to raise revenue from motor lorries 
plying for hire we think it would be contrary to the spirit and intention 
of the Act to raise the revenue in the form of a license fee and not in the 
form of a tax. In the present case we have no facts upon which we can 
come to any conclusion as to whether the amount of license fee is reason- 
able or not. The point was not raised in the trial court and the Municipal 
Board were not in a position to produce any evidence showing that the 
amount of license fee was not unreasonable. We therefore cannot hold 
that the bye-law is invalid on the ground that the amount of license fee 
was unreasonable. ‘This is, however, a question which the Commissioner 
or the Local Government may consider. Prima facie it may be suspected 
that the amount of Rs. 100 per annum is rather high with reference to 
the extra work imposed upon the Municipal Board in connection with 
the licensing business. 

The recommendation that the fine should be reduced to Rs. 50 seems 
to us reasonable. We therefore allow the application to this extent that 
we reduce the fine from Rs. 100 to Rs. 50 but maintain the conviction. 
The balance of the fine, if paid, shall be refunded. 


1 


Fine reduced 
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WIDDIYAPAT UPADHIYA AND ANOTHER (Applicants) 
- VeTSHS 
MAHADFO SHASTRI anp orHers (Opposite parties) * 

Civil Procedure Code, Or. 33, Rules 2, 5 (a) and 1—Minor member of joint Hindu 
family applies to sue as pouper—Joint family property to be entered in a 
schedule—Existence of joint family property—Whether amounts to ‘means’. 

Where a minor member of a joint Hindu family applies to sue as a 
pauper, it is compulsory for him to enter the joint family property in a 
Schedule under Or. 33, R. 2 for the information of the court, and failure 
to do so would entail the dismissal of the application under Or. 33, R. 5(a), 
C. P. C. 
The existence of joint family property may amount to ‘means’ within 
the meaning of Or. 33, R. 1, C. P.C. -> 
Crv Revision from an order of Basu ANAND Benar LAL, City 
Munsif of Azamgarh. . : 


R. K. S. Toshniwal for the applicants. 
The following judgment was delivered by 


BENNET, J.—This is an application in revision of an order of a Munsif 
rejecting an application to sue as paupers which was made by two plaintiffs 
who were brothers. ‘The application was rejected apparently under Order 
XXXIU, Rule $ (4) as the court found that the application was not framed 


- and presented in the manner prescribed by Rule 2. Rule 2 lays down that 


with the application there shall be “a schedule of any movable or immov- 
able property belonging to the applicant”. The language of this rule is 
compulsory. The applicants belong to a joint family which embraces 
their father and grandfather and other members. ‘This joint family owns 
certain zamindari property and house property . No mention was made 
of this zamindari and house property in the schedule. Further no mention 
was made of a grove or garden and the court has found that after the 
present application had been made one of the applicants, Widdiyapat, 
stated in a deposition that the garden belonged to him. The argument 
was made by learned counsel that because these items of property belonged 
to the joint family therefore they should not be entered in the schedule 
because they would not amount to property which would be available as 
“means” under Rule (1). The court below has-however taken a point 
that whether the property would or would not provide means under Rule 
(1), it should be entered in the schedule-in order that the court could 
come to a determination on the point. Learned counsel referred to, among 
other rulings, that of Kisan v. Manjai'. ‘That ruling however is against 
him on this point as it states on page 27, column 1: 

A mere finding that they are jointly interested in the property held by 
their joint father Raibhan would not suffice. It would simply show that 
they are entitled to property but not that they are possessed of means. 

According to this ruling therefore there was a distinction drawn bet- 
ween property to which the applicants are entitled and property which 
shows that they are possessed of means. I think the proposition is entirely 

*Civ. Rev. of 1933 (not numbéred) 
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untenable that an applicant who is a minor member of a joint family should 
not enter in the schedule joint family property. In my opinion the appli- 
cant ought to enter this property because the property belongs to the joint 
family of which he is a member. On a partition he is entitled to a share 
of that property which will then belong to him separately. Obviously 
property which may one day eventually belong to him separately is pro- 
perty which should be entered in a schedule under Order XXXII, Rule 2 
for the information of the court. The further question remains in regard 
to whether such a joint property can be considered as a source of means 
under Rule 1. In this connection there is a Bench ruling of this Court re- 
ported in Ram Prasad Singh v. Jagiamba Prasad Singh*. The same argu- 
ment was addressed to the court as is now adéressed. 

It is argued for the applicants that this share is useless to them because 
they could not raise money on it, .. . and that no guardian can be 
appointed for a minor member of a joirt family. If this argument is 
correct, then every minor member of a joint family, except in the rare 
case of his possessing separate property, must be ipso facto entitled to sue 
as pauper. We are not prepared to accept this result or to believe, until 
an attempt has been made, that it is impossible for the minors to obtain 
funds when it is found that they are possessed of sufficient property. 

Following this ruling I consider that the existence of joint family pro- 
perty may amount to “means” within Rule 1. I deal with this poiat be- 
cause it has been specially raised in grounds Nos. 2 and 3 of the revision by 
the applicants. 

In the result I dismiss this application in revision. 

Application dismissed 
"A. L R. 1925 All. 547 


JHAO LAL (Plaintiff) $ 
versus 
AHMUDULLAH AND OTHERS (Defendants)* 
Landlord and tenant—Plot of land proved to be a graveyard—Rights of zamindar 
—Whether can graze cattle. 
Once a plot of land has been proved to be a graveyard, the zamindar 
has no rights left at all for the simple reason that the graveyard becomes 
a waqf for the purpose of burying the dead. The zamindar cannot inter- 
fere with the use of the land as a graveyard so long as it is used for this 
purpose. It cannot therefore be ruled that a zamindar has a right to graze ' 
cattle upon a graveyard. 
SECOND APPEAL from a decree of D. C. HunTER Esq., District Judge 
of Moradabad, reversing a decree of BaBU SHEOBARAN SINGH, Munsif. 


Shabd Saran for the appellant. 
A. M. Khwaja for the respondents. 


The following judgment was delivered by 


Young, J.—This is a second appeal from the decision of the learned 
District Judge of Moradabad. The plaintiff is a zamindar; the defendants 
are Mohammedan tenants. The plaintiff brought a suit for a declaration 
that a certain plot was not a graveyard and he asked that the plot should 
be delivered up to him after removing the graves and he prayed for an 

*S. A. 46 of 1931 
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injunction to this effect. The trial court came to the conclusion that the 
plot was a graveyard but directed that the bodies of the deceased Moham- 
medans should be buried as closely a$ possible together and also directed 
that a tomb stone, which had recently been erected over a grave, should 
be removed. The learned Munsif in the trial court apparently thought 
that the zamindar had a right to graze his cattle upon the graveyard; that 
a license of grant of a plot for use as a graveyard was a license or grant 
only to bury and that nothing could be done in the graveyard to interfere 
with the zamindar’s right of grazing cattle upon the graves. The lower 
appellate court, however, dismissed the whole suit. The learned Judge 
came to the conclusion that the whole plot was a graveyard and that it 
was a graveyard from time immemorial. 


The plaintiff appeals. The learned District Judge has gone into this 
question with great care and has written an exhaustive judgment. His 
findings are perfectly clear and I agree with them. Apparently most of 
the graves are on one side of the plot ; but there are some graves upon the 
other side of the plot. There is no doubt that the plot, which has defined 
boundaries, is a graveyard as a whole. 

Learned counsel for the appellant here has confined his argument to 
the question whether the tomb stone ought to be allowed to remain to 
interfere with the right, which he contends the zamindar has, of grazing 
his cattle upon the graveyard. ‘There is no authority for the proposition 
that a license to bury excludes the erection of the tomb stones. ‘There is 
equally no authority for the proposition that a zamindar, once the waqf 
of land for a graveyard has been established, has a right to use the land for 
any purpose. In my opinion, the position is clear. Once a plot of land 
has been proved to be a graveyard, the zamindar has no rights left at all 
for the simple reason that the graveyard becomes a waqf for the purpose 
of burying the dead. The zamindar cannot interfere with the use of the 
land as a graveyard so long as it is used for this purpose. It would be 
novel, and indeed against public interest, to rule that a zamindar has a 
right to graze cattle upon a graveyard. If he had indeed such a right 
there would be nothing in law to prevent him from grazing pig upon the 
same land. When a community buries its dead the land which is used 
for this purpose becomes sacred and should not be used for any other pur- 
pose whatever. 

Tt has been argued that there has been no proof of the dedication of 
this land as a waqf for a graveyard, It is entirely unnecessary to prove 
such a dedication. When there is a finding that the land has been used as 
a graveyard from time immemorial, a dedication of the land as wagf for 
this purpose is presumed. 

It has been also contended that the erection of tomb stones is contrary 
to the custom of Muslims and indeed sinful. Whatever may have been 
the law laid down by the Prophet himself there has been for centuries a 
tomb stone or mausoleum at Madina over the Prophet’s grave. No careful 
observer could fail to note the hundreds of Mohammedan tomb stones 
scattered over the country side. 


The appeal, therefore, must be dismissed with costs. 


Appeal dismissed 
32 





Juao LaL 


v. 
AHMUDULLAH 





Young, J. 


Civ 


T 1933 





Dec. 15 





Lorp 


MACMILLAN 


Sm Jonn 
WALLIs 
Sm GEORGE 
LOWNDES 


Sır George 
Lowndes 


250 PRIVY COUNCIL [1934] 


PRIVY COUNCIL 
KARAPAYA SERVAI anD orHers (Defendants) 


versus 
MAYANDI (Plaintiff) * . 
Evidence Act, Sec. 112— Acces? —Meaning of—Opportunity of intercourse— 
Burden of proof. 

The word “access” in Sec. 112, Evidence Act, does not imply actual 
cohabitation. It means no more than opportunity of intercourse. The 
burden of showing that the parties to the marriage had no access to each 
other at any time when the child, whose paternity is’ denied, could have 
been begotten is upon those who question the legitimacy of the child. 

Where the husband and his first wife after having lived separate for a 
considerable time, came in touch with each other, residing at all events for 
a short period in reasonable proximity, the wife being in the house of a 
relative of the husband, and there was nothing to suggest that the wife 
was unfaithful or that the parties were on termé of personal hostility, 
though no doubt the présence of the second wife would make an open re- 
conciliation difficult, beld, that the legitimacy of the child conceived by 
the first wife during this period was undeniable. 


APPEAL from a decision of the High Court of Judicature at Rarfgoon. 


A. Pennell for the appellants. 
V. Avertoon for the respondent. 


_ The following judgment was delivered by 


SR Grorce Lownpes—The question for determination in this appeal 
is as to the respondent’s right to share in the estate of one Karapaya Servai, 
a Madrassi Hindu, who seems to have acquired a considerable fortune „in 
Burma. He died a lunatic in 1923. The respondent is the son of Kara- 
payi (or Karupi), who is now admitted to have been the first wife of 
Karapaya, and the defence to his claim is a denial of his paternity. The 
appellants are two minor sons of Karapaya by his second wife, Nachiamma, 
and one Chellaya, a brother of Nachiamma, who had been appointed 
guardian in the lunacy, and was at the date of the suit in effective posses- 
sion of the estate. 

The suit was instituted by the respondent in the District Court of 
Pyapon, and the main issue formulated for decision was, “Is the plaintiff 
the son of the deceased lunatic Karapaya, begotten in lawful wedlock with 
Karapayi?” The District Judge answered this question in the negative 
and dismissed the suit. The High Court on appeal took the opposite 
view, declaring the respondent’s legitimacy and giving him a decree for 
a third share of the estate. 

It is common ground that the case is governed by Section 112 of the 
Indian Evidence Act (I of 1872), which is in the following terms:— 

The fact that any person was born during the continuance of a valid 
marriage between his mother and any man, or within two hundred and 
eighty days after its dissolution, the mother remaining unmarried, shall 
be conclusive proof that he is the legitimate son of that man, unless it can 
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be shown that the parties to the marriage had no access to each other at 
any time when he could have been begotten. 

The validity of the marriage between Karapaya and Karapayi was at 
first disputed—most unnecessarily, as their Lordships think—but was 
subsequently admitted, and there being no suggestion that it was after- 
wards dissolved, the only question is whether it has been shown that 
Karapaya ånd Karapayi had no access to each other at any time when the 
respondent could have been begotten. The burden of showing this was, 
in their Lordships’ opinion, rightly laid on the appellants. 

It was suggested by counsel for the appellants that “access” in the 
section implied actual cohabitation, and a case from the Madras reports 
was cited in support of this contention. Nothing seems to turn upon the 
nature of the access in the present case, but their Lordships are satisfied 
that the word means no more than opportunity of intercourse. 

There can be no doubt that in December, 1911, the parties came 
together after having lived separate for a considerable time. Karapaya 
was settled at Tamangyo in the Pyapon District with his second wife: 
Karapayi had been living in the Moulmein District, where her mother 
and brother resided. What exactly took place is uncertain, but it is 
admitted that she came to Tamangyo, where she was refused admission to 
the house in which her husband and Nachiamma were living, and put up 
with One Viyani Maistry, a relative of Karapaya, in a neighbouring village. 
On December 24, 1911, an agreement in writing (a copy of which was 
put in at the trial by the appellants as Exhibit 14) was come to between 
them in the following terms:— 


This agreement is written and given on 9th Margali of Veerothukeruthu 
by Mawana Kunna Runa Karappiah Servai residing at Tamangyo in Pyapon 
Township in favour of his wife Karuppayi that the profit produced by 

* cultivating his share of paddy field named Marutha Kammu China Aroken, 
Savari Muthu may be given to her Suna Pana Vellai Thever must look 
after my share by providing her the profit produced thereon in my share. 
If she had no money for expense let her write to me. 

The document is signed by the husband and verified by the village 
headman of Tamangyo. He was examined on commission at the instance 
of the appellants and deposed to its execution, but his memory was ob- 
viously failing and his evidence carries the story no further. 

The materiality of these facts, however, is that, in December, 1911, 
the parties were admittedly in touch with each other, were residing at all 
events for a short period in reasonable proximity, the wife being in the 
house of a relative of the husband, and that there is nothing in the agree- 
ment to suggest that she was unfaithful or that the parties were on terms 
of personal hostility, though no doubt the presence of the second wife 
would make an open reconciliation difficult. 

If, therefore, the respondent could have been begotten during this 
period his legitimacy was undeniable. It seems to follow that the date 
of his birth was the most important question in the case. It might have 
been expected under these circumstances that the appellants would have 
put this at some time outside the possibility with which they were faced 
having regard to the episode of December, 1911. But this was not so— 
rather the contrary. For they seem to have pinned their faith through- 
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out to a birth in August of the following year, which might well be 
almost fatal to their defence. K 

It appears that in 1915 Karapayi again descended upon her husband 
and the second wife at Tamangyo—this time accompanied by her son— 
and took proceedings under the Criminal Procedure Code for maintenance. 
She filed a petition in this behalf in the District Magistrate’s Court at 
Pyapon, in which she stated that the respondent was conceived at the 
time of separation and was born on August 20, 1912, and supported the 
particular date by an official birth return. This petition, or, rather, a 
copy of it, as the original file had been destroyed, was put in evidence at 
the trial by the appellants, being their Exihibit No. 13. Karapayi was 
called as a witness for the respondent, and was cross-examined at great 
length by very experienced counsel who appeared for the appellants; but 
no question was put to her suggesting that August 20, 1912 was not the 
true date of the respondent’s birth. It may be assumed, therefore, that 
birth on this date was part of the appellants’ case. In the Court of 
Appeal they seem to have gone even further, as the learned Chief Justice, 
by whom the judgment of the Court was delivered, says, “the admissibility 
and truth of the statement of Karapayi that on December 24, 1911, she 
was with child was not challenged before us”: and he was evidenzly 
under the impression that this had also been the appellants’ attityde in 
the trial Court. 

However this may be, the appellants had manifestly set up against 
themselves a case which it was very difficult for them to refute. They 
no doubt were able to throw a cloud of suspicion upon the moral conduct 
of Karapayi after 1911, but they made no attempt to prove the one fact 
that was vital to their defence, viz., non-access in or about December of 
that year. : 

Apart from the headman, whose evidence has already been referred 
to, and who merely proved the 1911 agreement, the only witnesses exa- 
mined by the appellants who could give evidence as to what happened in 
December, 1911, were Chellaya, Nachiamma and one Kawana Kali Mutu, 
who professed to have been a life-long friend of Karapaya. The material 
parts of their depositions were as follows:— 

Chellaya (in chief) :— 

Karapaya, Nachi Ama and I came back to Burma after having stayed 
for one year in India. Then I took an employment in the Chetty’s house, 
S. K. R. S. K. R. Firm at Kyethpamwezaung. Karapaya and Nachi Ama 
lived at Tamangyo and lived there for two years. Tamangyo is əbout a 
mile distant from Kyethpamwezaung. At that time I did not see Karapayi 
there. I worked in the Chetty’s house for about five years. I saw Karapayi 
only when she reported to U Maung, the headman. Karapayi reported 
that she had been driven out of the house and she did not get proper main- 
tenance. She asked the headman to request Karapaya to take her back 
and she promised that she would live with him properly. A panchayat 
was held over that matter. Karapaya then signed an agreement. (Note.— 
The translation of the agreement is filed as Exhibit 14.) Rs. 100 or 
Rs. 110 was given to Karapayi for the expenses to go back to India and 
to live with Karapaya’s mother at Uttantun.” 


(In cross-examination) :— 


1 
} 
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Karapayi made a report to the headman. After receipt of her report, 
the headman summoned Karapaya. Karapayi said at that time that she 
would live in Karapaya’s house without running away to another house if 
she was to have her maintenance in his house. He did not like to have 
Karapayi in his house. When he was requested by the elders to keep her 
in the house, he said that he agreed to send her back to India. 

Nachiemma (in chief) :— 

I did not see Karapayi up to that time, in Burma. I remember about 
the agreement which my husband made with Karapayi about the main- 
tenance. This agreement was given at the panchayat at Kyethpamwezaung. 
I did not see Karapayi at that time but I heard that she was putting up 
in Viyanna Maistry’s house. My husband told me that he had given about 
Rs. 100 to Karapayi to go back to India, and live in her mother-in-law’s 
house, i.e., Karapaya’s mother’s house. Karapayi had never lived in a 
house with me and Karapaya. It is not true that I, Karapaya and Kara- 
payi lived in one house and that I and Karapaya drove her out before the 
panchayat. 

Kawana Kali Mutu (in chief) :— 

Karapaya sent for me to be present at the panchayat but I did not 
go there and I do not know in whose house the panchayat was held. He 
requested me to be present at the panchayat to be held in the headman’s 

house at Kyethpamwezaung. I was too busy then and could not go as 

requested. I did not see Karapayi at that time. I asked Karapaya later 
if the panchayat was over. Karapaya said that she promised to him to 
live properly and he therefore agreed to take her back but she must not 
remain in Burma and must go back to India. He further said that he had 
executed an agreement and so she might go and live in his mother’s house. 

It would, their Lordships think, be quite impossible for any Court 
to hold on this evidence that the appellants had proved non-access in 
December, 1911. The one person who might have been able to give use- 
ful evidence on this question was Viyani Maistry, in whose house Karapayi 
was staying at the time, but he was not examined. 

It seems probable, however, that what the appellants really relied 
upon in proof of their case was the effect of certain other documents which 
are upon the record, and to which reference is made in the judgment of 
the trial Judge. 

The first of these is a written statement filed by Karapaya in 
the maintenance case of 1915. In it he denies the paternity of the res- 
pondent, and charges that Karapayi had been living in adultery for many 
years at Moulmein’ with one Nachiappa. He, however, says that he did 
not know of this “until about three years ago.” ‘This document was put 
in evidence, apparently without objection, by the appellants, and seems 
to have been relied on by the trial Judge. The High Court held that it 
was inadmissible. In their Lordships’ opinion it cannot be used as a 
statement by Karapayi under Section 32(5) of the Evidence Act, as it 
was not made before the dispute as to the respondent’s paternity arose. 
It is also obviously not admissible under Section 33, as it was not a state- 
ment given in evidence at the maintenance enquiry. Even on the basis 
of it having ‘been admitted by consent, it can only, their Lordships think, 
be evidence that such a statement was made by Karapaya in 1915, and 
can have no possible relevance to the question of access in 1911. 
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The next document is a copy of the judgment of the District Magis- 
trate in the same proceeding. He held on the evidence before him that 
the respondent was not the son of Karapaya. This document also has 
found its way on to the record, but it is clearly not binding upon the res- 
pondent, as was admitted in the District Court, and its relevance to what 
took place in 1911 is, to say the best of it, extremely remote. 


One other incident must be referred to which assumed considerable 
importance at the trial, and has been pressed by the appellants’ counsel 
before the Board. 


Karapaya was certified a lunatiz in 1920, and Chellaya applied to be 
appointed guardian of his person and property. To buy off the opposition 
of Karapayi it was arranged upon the advice of one Narayanar Chettiar 
that Rs. 5,000 out of Karapaya’s estate should be given to her upon condi- 
tion that she would admit that the respondent was the son of Nachiappa, 
with whom Karapaya had alleged in 1915 that she was living. She ac- 
cepted the terms offered, and in pursuance of the arrangement was caused 
to purchase two houses in the joint names of herself and the respondent, 
who was described in the purchase deed as the son of Nachiappa. On the 
same day an application was made by her to be appointed guardian of the 
respondent, who was again described as the son of Nachiappa, and she 
was so appointed. Copies of all these documents were brought @n the 
record at the trial, some pages of the cross-examination of Karapayi were 
devoted to them, and the trial Judge evidently regarded them as of im- 
portance. It is sufficient to quote three sentences from his judgment:— 

I have no doubt that Karapzyi declared that the plaintiff was Nachi- 
appa’s son when she received Rs. 5,000. If the plaintiff is not the child 
got by her with Nachiappa I do not think she will declare as she had done. 
Under these circumstances, I am of opinion that the defendants have fajrly 
proved that the plaintiff is not the deceased Karapaya’s son. 

How any of these statements by Karapayi could be used as evidence 
against the respondent, or, if allowec to be proved, how any possible weight 
could be attached to them, havinz regard to the circumstances under 
which they were made, their Lordships fail to understand. Only the 
guardianship application seems to have been referred to in the High 
Court, and as to it the learned Chief Justice records that counsel for the 
present appellants 


properly admitted that the contents of the petition were not admissible 
against the plaintiff as evidence of the truth of the statements therein 
contained. 
Their Lordships think that a similar concession might well have been made. 
in the argument before them. 


It is not necessary to refer in any detail to the position of Karapayi, 
or of the other witnesses who were called in support of the respondent’s 
case. Their evidence may have been quite untrustworthy, and their 
Lordships are certainly not impressed with the veracity of the lady, but 
there is nothing to be extracted f-om their depositions which helps the 
appellants towards proof of non-access upon which the success or failure 
of their defence so intimately deperds. 
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For. these reasons their Lordships think that the conclusion come to Crx 
by the High Court was right, that the appeal fails, and should be dismissed —— 
with costs. And they will humbly advise His Majesty accordingly. ne 

. l Appeal dismissed Servar 

J. E. Lémbert—Solicitor for the appellants. a 

Bramall and Bramall—Solicitors for the respondent. 
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versus 
THE KING* | s ED 
Master and servant—Appointment for term—Power to determine ‘for cause’— Ior Agee 


Whether power to dismiss at pleasure excluded—Office abolished by statute Lorn 
—Whether holder of office entitled to compensation. RUSSELL OF 
If the terms of the appointment definitely prescribe a term and expressly KuLowsn 
provide for a power to determine “for cause”, it necessarily follows that PE ss 
any implication of a power to dismiss at pleasure is excluded. In this Lorno Warcrr 
connection the distinction between an office and other service is immaterial. Sim Lancrtot 
o, Where the office held by the appellant was abolished by statute before SANDERSON 
the expiry of the full term, and he claimed damages on the ground of a 
breach -of contract, held, that by reason of the statutory abolition of 
the office the appellant was not entitled to any remedy. Thenceforward 
it was illegal for the executive to continue him in that office or pay him 
any salary: and impossible for him to exercise his office. So far as the 
rights and obligations of the Crown and the holder of the office rested 
on statute, the office was abolished and there was no statutory provision 
made for holders of the office so abolished. So far as the rights and 
obligations rested on contract, further performance of the contract had 
been made by statute impossible and the contract was discharged. 
j APPEAL from a decision of the Supreme Court of Canada. 


Redmond Quain, K. C. (Canadian Bar) for the appellant. 
_ Wilfred Greene, K. C. and W. Stuart Edwards, K. C. for the respon- 
» dent. 


The following judgment .was delivered by 


Lorp, ATKIN—This is an appeal from the Supreme Court of Canada, Lord Atkin 
which affirmed a decision of Maclean, J. in the Exchequer Court of Canada, 
dissmissing a petition of right in which the present appellant, Mr. Reilly, 
was the suppliant. The suppliant’s case was that, in pursuance of the 
Pensions Act, he had on August 16, 1928, been appointed a member of the 
Federal Appeal Board for a term of five years; that, in breach of contract, 
he had been dismissed in Octobér, 1930, and he claimed damages. ‘There 
| is no dispute as to the facts. By an Act to Amend the Pensions Act, Chap- 
/ ter 62 of the Statutes of Canada, 1923, there was constituted a Board under 
, the title, “The Federal Appeal Board,” consisting of not less than three 

nor ‘more than seven members appointed by the Governor-in-Council on 
| the recommendation of the Minister of Justice. One of the members was 
|, to be appointed by the Governor-in-Council Chairman of the Board, 
por © > *PL G. A. 20 of 1933 
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and shall hold that office during pleasure, and any member may be removed 

for cause at any time by the Governor-in-Council. 
Of the members first appointed to the Board other than the Chairman one- 
half were to be appointed for a term of two years, and the others for a 
term of three years, and they were to be eligible for reappointment for such 
further terms not to exceed five years as the Governor-in-Council may 
deem advisable. The Chairman was to be paid a salary of seven thousand 
dollars a year; the other members six thousand, to be paid monthly out 
of any unappropriated money forming part of the consolidated Revenue 
Fund of Canada. R. S. C., 1927, c. 157, s. 50. 

The appellant, Mr. Reilly, was in 1923 a practising member of the Bar 
of Quebec. On August 17, 1923, in pursuance of an Order in Council he 
was appointed by letters patent under the Great Seal of Canada a member of 
the Federal Appeal Board for the term of three years. The appoint- 


|. ment was extended by Orders in Council of June 4, 1926, and August 18, 


1927, and by an Order in Council of August 16, 1928, was extended for 
a further five years, provided that the appointment might be terminated 
at any time in the event of the reduction in the Board’s work to an extent 
sufficient to permit of its performance by fewer Commissioners. This 
event never arose. But on May 30, 1930, the Canadian Legislature passed 
“An Act to Amend the Pension Act,” Statutes of Canada, 1930, x. 35. 
By Section 14 of that Act Section 50 of the Pensions Act, as seated by 
subsequent Acts, was repealed, and by Section 9 a Pensions Tribunal was 
constituted, consisting of a Chairman and eight other members, with salaries 
of $7,000 and $6,090 respectively, to hold office for ten years, subject only 
to earlier removal for cause. By Section 10 a Pension Appeal Court was 
constituted, consisting of a President and two other members, Their 
tenure was the same as that of the members of the Pension Tribunal; their 
salaries were to be respectively $8,000 and $7,000 a year. Mr. Reilfy’s 
office was thus abolished: neither he nor any of the members was appoint- 
ed to the new Tribunal or Court; nor was any compensation paid to any 
of them. In October, 1930, Mr. Reilly was requested to vacate the pre- 
noises he had occupied in pursuance of his office. 

The petition of right is founded on averments that there was a contract 
between the suppliant and the Crown and that the contract had been 
broken. Both Courts in Canada have decided that by reason of the sta- 
tutory abolition of the office Mr. Reilly was not entitled to any remedy, 
but apparently on different grounds. Mr. Justice Maclean concluded that 
the relation between the holder of a public office and the Crown was not 
contractual. There never had been a contract: and the foundation of the 
petition failed. Mr. Justice Orde’s judgment in the Supreme Court seems 
to admit that the relation might be at any rate partly contractual; but he 
holds that any such contract must be subject to the necessary term that 
the Crown could dismiss at pleasure. If so, there could have been no 
breach. 

Their Lordships are not prepared to accede to this view of the contract, 
if contract there be. If the terms of appointment definitely prescribe a 
term and expressly provide for a power to determine “for cause” it appears 
necessarily to follow that any implication of a power to dismiss at pleasure 
is excluded. This appears to follow from the reasoning of the Board in 
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Gould v. Stuart’. This was not the case of a public office, but in this con- 
nection the distinction between an officer and other service is immaterial. 
The contrary view to that here expressed would defeat the security given 
to numerous servants of the Crown in judicial and quasi-judicial and other 
offices throughout the Empire, where one of the terms of their appoint- 
ment has been expressed to be dismissal for cause. 

In this particular case their Lordships do not find it necessary to express 
a final opinion on the theory accepted in the Exchequer Court that the 
relations between the Crown and the holder of a public office are in no 


degree constituted by contract. They content themselves with remarking ` 


that in some offices at least it is difficult to negative some contractual 
relations, whether -it be as to salary or terms of employment, on the one 
hand, and duty to serve faithfully and with reasonable care and skill on the 

. other. And in this connection it will be important to bear in mind that 
a power to determine a contract at will is not inconsistent with the exis- 
tence of a contraot until so determined. 

But the present case appears to their Lordships to be determined by 
the elementary proposition that if further performance of a contract be- 
comes impossible by legislation having ‘that effect the contract is discharged. 
Tn the present case the office held by the appellant was abolished by statute: 
thenceforward it was illegal for the executive to continue him in that 
office or, pay him any salary: and impossible for him to exercise his office. 
The jurisdiction of the Federal Appeal Board was gone. The position, 
therefore, seems to be this. So far as the rights and obligations of the 
Crown and the holder of the office rested on statute, the office was abolished 
and there was no statutory provision made for holders of the office so abo- 
lished. So far as the rights and.obligations rested on contract, further per- 
formance of the contract had becn made by statute impossible, and the 
contract was discharged. It is perhaps unnecessary to add that discharged 
means put an end to and does not mean broken. In the result, therefore, 
the appellant has failed to show a breach of contract on which to found 

es. 

it was, however, contended that this result is avoided by the provi- 
sions of the Interpretation Act, R.S.C. 1927, C. 1, S. 19: 

Where any Act or enactment is repealed—then unless the contrary 
intention appears, such repeal or revocation shall not .. (c) affect any 
right, eo obligation or liability acquired, accrued, accruing or 
incurred under the Act, enactment or regulation so repealed or revoked. 

The answer is obvious. There was no right acquired under the ap- 
pointment to the office except a right which from the inception was subject 
to be determined by the office being abolished by statute. The propositions 
which establish that there was no breach of contract negative any protec- 
tion under this section. 

Finally, and almost inevitably in such a case, an appeal was made to 

‘ the British North America Act, and it was said that legislation abolishing 

| the office without compensation was an interference with “property and 
civil rights”. But, as before, if the right was in itself determinable by 
statute, there was no interference with it. 

It would be strange that the Dominion should have power to create an 

* [1896] A. C. 575 
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office but no power to abolish it except on the terms of awarding compen- 
sation apparently for the full term ot the original office. The case on this 
point may be put in two ways. Either the Act of 1930 did not interfere 
with any civil right, or, if it did, its interférence was necessarily incident 
to the undoubted power of the Dominion to abolish the old and create the 
new office. For the reasons above given the former seems preferable, but 
either will suffice. 

For these reasons their Lordships will humbly advise His Majesty that 
this appeal be dismissed. 

Appeal dismissed 
Blake and Redden—Solicitors for the appellant. 
Charles Russell & Co.—Solicitors for the respondent. 
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of—Duty of civil court in appointing new trustees and settling a scheme. 
In giving effect to the provisions of Sec. 92, Civil Procedure Code, and 
in appointing new trustees and settling a scheme, the primary duty of the 
civil court is to consider the interests of the public, or that part of the 
public, for whose benefit the trust was created. 


Where the learned judge who tried the suit under Sec. 92, C. P. C., came - 


to the conclusion that the charity was in a deplorable condition; that there 
was no income to carry on the trust; that the defendant mutawalis shad 


been ex-communicated; that they were insolvent; that owing to these i 


matters there were about six pupils only in the madrasa; that owing to the 
differences which had arisen the number of pilgrims who took advantage 
of the buildings had fallen off, and that the upper floors in two blocks of 
the buildings were occupied by the defendant mutawalis and their families, 
held, that there was ample material before the learned judge to justify 
i in deciding, in the exercise of his discretion, that the defendant 
mutawalis should be removed. 
APPEAL from a decision of the High Court of Judicature at Bombay. 


L. DeGruyther, K. C. and J. M. Parikh for the appellants. 
A. M. Dunne, K. C. and W. Wallach for the respondents, 


The following judgment was delivered by 


Sm LANCELOT SANDERSON—This is an appeal from a decree dated 
August 18, 1930, made by the High Court of Judicature at Bombay in 
its appellate jurisdiction, affirming (with some variations which are not 
material to this appeal) a decree dated March 12, 1929, and made by Mr. 
Justice Madgavkar sitting in the said High Court in its original civil juris- 
diction. 

The plaintiffs are members of the Dawoodi Borah Community and, 


` 


having an interest in the trust, which is the subject-matter of the suit, they | 


*P. C. A. 117 of 1931 


i 


i 
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obtained the consent of the Advocate-General at Bombay to institute the 
suit in pursuance of Section 92 of the Civil Procedure Code of 1908 on 
the basis that the trust was created for*public purposes of a charitable and 
religious nature. 

The first plaintiff is a grandson of the late Sir Adamji Peerbhoy, who 
created the above-mentioned trust. 

The fifst five defendants are sons of the said Sir Adamji Peerbhoy, 
the sixth defendant is the official assignee and assignee of the estate of the 
said five defendants, and the seventh defendant is a receiver appointed in 
a suit No. 720 of 1916. 

The first four defendants are the appellants to His Majesty in Council. 

The suit was brought for the following amongst other reliefs: — 

(a) That it may be declared that the properties and moneys in paras.1 
and 3 of the plaint mentioned are the subjects of trusts created 
for public purposes of a charitable and religious nature. 


(6) That fit and proper persons may be appointed to be trustees of the 
said charities. 


(c) That the defendants be ordered to hand over the said properties and 
moneys to the trustees so appointed and to account for the rents 
and profits thereof. 

(d) That a scheme or schemes may be framed and such other relief 

° given as may be necessary for the due and proper administration 
of the said charities. 

It is common ground between the plaintiffs and the defendants that 
the late Sir Adamji Peerbhoy did dedicate land and buildings, including 
a mosque, for public purposes of a religious and charitable nature. The 
buildings were to be used partly as a sanatorium, partly as a rest house for 
pilgrims and poor persons of the Dawoodi Borah community. 

. Sir Adamji provided the money for all the buildings and maintained 
the same out of his own pocket and acted as mutawali during his lifetime. 

It was alleged, however, by the defendant-appellants that Sir Adamji 
had reserved the upper floor of two blocks of the buildings for the use of 
members of his family and his friends and guests. 

The three main issues at the trial were as follows:— 

1. Whether the upper floors of the blocks 2 and 3 were reserved by 

Sir Adamji as settlor for the use of his family and their guests and friends? 

2. Whether defendants 1—5 are Trustees de son tort or mutwalis 

appointed by Sir Adamji? and 

3. In the last case, whether they should be removed or maintained as 

mutawalis? 

Both the Courts in India have decided that Sir Adamji Peerbhoy 
dedicated the whole of the buildings for the benefit of the Dawoodi Borah 
Community and that he did not reserve the portions of the buildings for 
the members of his family, their friends and guests as alleged by the 
appellants. : 

Both the Courts in India have held that the first five defendants werc 
appointed mutawalis by their father, Sir Adamji Peerbhoy and that they 
were not trustees de son tort. 

Their Lordships see no reason for disagreeing with these concurrent 
findings of fact, and they adopt the same. 
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The argument before the Board was mainly directed ‘to the third 
issue. 

It was contended that there was no real ground for the removal of 
the defendant mutawalis. 

The learned Judge who tried the suit came to the conclusion that 
the charity was in a deplorable condition; that there was no income to 
carry on the trust; that the defendant mutawalis had been excommuni- 
cated by the mulaji; that they were insolvent; that owing to these matters 
there were about six pupils only in the madrasa; that owing to the differ- 
ences which had arisen the number of pilgrims who took advantage of 
the buildings had fallen off, and that the upper floors in two blocks of 
the buildings were occupied by the defendant mutawalis and their families. 

It appears that the defendant mutawalis were adjudicated insolvents 
in 1925, and the learned Judge held that they had kept no accounts 
since 1923. - 

In view of these matters he decided that the defendants 1 to $ should 
be removed from the position of mutawalis. 

The High Court in its appellate jurisdiction agreed with the learned 
Judge’s decision in this respect. 

It was argued on behalf of the appellants that insolvency by itself 
was not a ground for removal and that the fact that no accounts hag been 
kept since 1923 was not material, since there was no endowment of the 
trust, and that such money as had been spent was provided by the mem- 
bers of the founder’s family. 

The principle on which this matter should be considered is set out in 
the judgment of the Board, delivered by Mr. Ameer Ali, in Mahomed 
Ismail Arif v. Abmed Moola Dawood':— 


The Mussulman law, like the English law, draws a wide distinction , 
between public and private trusts. Generally speaking, in case of a waqf ` 
or trust created for specific individuals or a determinate body of individuals, ` 
the kazi, whose place in the British Indian system is taken by the Civil 
Court, has in carrying the trust into execution to give effect so far as 
possible to the expressed’ wishes of the founder. With respect, however, to 
public religious or charitable trusts, of which a public mosque is a common 
and well-known example, the kazi’s discretion is very wide. He may not 
depart from the intentions of the founder or from any rule fixed by him 
as to the objects of the benefaction; but as regards management, which 
must be governed by circumstances, he has complete discretion. He may 
defer to the wishes of the founder so far as they are conformable to changed 
conditions and circumstances, but his primary duty is to consider the 
interests of the general body of the public for whose benefit. the trust is 
created. He may in his judicial discretion vary any rule of management 
which he may find either not practicable or not in the best interests of the 
institution. ` 

After a reference to the provisions of Section 539 of the Code of 
Civil Procedure, 1882, which, as far as the question now under considera- 
tion is concerned, are not materially different from the provisions of 
Section 92 of the Civil Procedure Code of 1908, the judgment in the cited 
case proceeds as follows:— - . 

In giving effect to the provisions of the section and in appointing new 

143 L A. 127 at 134 
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trustees and settling a scheme, the Court is entitled to take into considera- 
tion not merely the wishes of the founder, so far as they can be ascer- 
tained, but also the past history of the institution, and the way in which 
the management has been carried on heretofore, in conjunction with other 
existing conditions that may have grown up since its foundation. It has 
also the power of giving any directions and laying down any rules which 
might facilitate the work of management, and, if necessary, the appoint- 
ment of trustees in the future. 

Inasmuch as the trust now under consideration is for public purposes 
of a charitable and religious nature, the primary duty of the Civil Court, 
which in this instance has taken the place of the kazi, was to consider the 
interests of the public, or that part of the public, for whose benefit the 
trust was created, and in view of the facts found by the learned Judge 
who tried the suit, their Lordships are of opinion that there was ample 
material before him to justify him in deciding, in the exercise of his dis- 
cretion, that the defendant mutawalis should be removed. 

It was further in his discretion to make the order of reference to the 
Commissioner for taking accounts, framing a scheme for the administra- 
tion of the trust, and suggesting the names of fit and proper persons of 
the above-mentioned community to be trustees. Their Lordships are of 
opinion that this was in the circumstances of the case not only justifiable, 
but also necessary, and it is to be noted that the High Court gave a special 
direction that the Commissioner should be at liberty to consider the claims 
of any members of the family including the defendants of the late Sir 
Adamji Peerbhoy to be trustees if otherwise suitable. 

For these reasons their Lordships are of opinion that the appeal should 
be dismissed with costs, and they will humbly advise His Majesty 
accordingly. 

Appeal dismissed 
Stanley, Johnson & Allen—Solicitors for the appellants. 
T. L. Wilson & Co.—Solicitors for the respondents. 


FULL BENCH 
MUHAMMAD HUSAIN ann orHers (Defendants) 


Versus 


SANWAL DAS AND oTHERS (Plaintiffs) * 


Limitation Act, Art. 116 (read with Art. 80) and Or. 34, R. 6—Mortgage deed 


—Stipulated period—“Option” to sue on default in payment of interest for 
one year—Claim for personal decree under Or. 34, R. 6—Lsmitation—Start- 
ing point. i 
A mortgage deed provided that the principal sum would be paid in eight 
years and the stipulated interest every month and further that if the in- 
terest for one full year remained unpaid the mortgagee shall be at liberty 
to recover the principal and interest without waiting for the expiry of- the 
stipulated period. No interest was paid and there was default at the expiry 
of one year, but the montgagee did not avail himself of the option given 
to him. He sued for the recovery of his mortgage money within six years 
from the date of the expiry of the stipulated period, and obtained a decree. 
The sale proceeds of the mortgaged property having proved insufficient to 
*F, A. 524 of 1930 


JE 





MAHOMED- 
ALLY 
ADAMJI 


AKBERALLY 
ABDUL- 
HUSSEIN: 
ADAMJI 





Sir Lancelot 
Sanderson 


|2 


m 


934 





Jan. 19 





SULAIMAN, 
C. J. 
Kine, J. 
NIAMAT- 
ULLAH, J. 





Nismat- 
slab, J. 
Rachhpal 
Singh, J. 


262 HIGH COURT [1934] 


pay up the mortgage money, the mortgagee applied for a simple money 
decree for the balance under Order 34, Rule 6. Held, that Article 116 
(read with Article 80) was dpplicable to a claim for a personal decree 
against the mortgagor and limitazion began to run after the expiry of the 
stipulated period of eight years ard not after the expiry of one year within 
which the mortgagor made continued default in payment of interest, and 
the claim was accordingly within time. . 

Lasa Din v. Gulab a cea A. L. J. 913 relied on; Shib Dayal v. 
Mebarban, 45 All. 27 overruled. 


Fmsr APPEAL from a decree of Banu Sanur Naran, Subordinate 
Judge of Jaunpur. 
The following is the Referring Order:— 


NIAMATULLAH and RACHHPAL SINGH, JJ.—This appeal raises a question as 
to which a certain amount of uncertainty exists at present. The appeal arises out 
of a suit originally brought for sale of mortgaged property on the basis of two 
mortgage deeds. The sale proceeds did not prove to be sufficient for satisfaction 
of the mortgages. Thereupon the mortgagee applied under Order 34, Rule 6, 
C. P. C. for a smple money decree. The mortgagor pleaded limitation. The plea 
is based on a clause which occurs in both the mortgages. It provides that the 
mortgage money shall be paid within 8 years, and then lays down the following 
stipulation: — 

“I also make promise that the interest of the amount aforesaid will be paid 
every month out of my own pocket and if the interest is not paid for full 
one year the creditors shall have a right to sue separately for the said amount of 
interest with interest thereon at 1-8-0 per cemt per mensem and realize the same 
from my person and property and notwithstanding the time fixed for payment 
the creditors shall also have a right to sue forthwith for the principal amount 
aforesaid with interest and realise the seme from my person and property in case 
I fail to pay the interest for full one year.” 


The mortgage deeds are dated February 20, 1902 and September 8, 1903. 
They were acknowledged in a subsequent deed dated March 3, 1906 which was 
executed by the mortgagor in favour of the same mortgagee. The suit for 
enforcement of the mortgages was brought on February 22, 1916. It is not dis- 
puted that if time began to run from cantinued default in payment of interest for 
one year, the suit for a simple money decree was barred by Article 116 of the 
Indian Limitation Act. If, on the other hand, the mortgagee had an “option” to 
sue not only for sale of the mortgaged property but also for a simple money 
decree, the suit was within time in respect of both. 

It was held by a Full Bench of this Court in Shib Dayal v. Meharban, 1. L. R. 
45 All. 27, which affirmed a previous Full Bench ruling of this Court in Ganga 
Din v. Jhumman Lal, I. L. R. 37 All. 400, that in a case like this limitation begins 
to run against the creditor from the date of the first default not only in respect of 
his remedy to have the mortgaged prope-ty sold but also for a simple money decree 
on foot of the mortgage deed. If this be accepted as good law, there can be no 
doubt that the mortgagee’s claim for a decree under Order 34, Rule 6 is barred by 
limitation, but in Lasa Din v. Gulab Kunwar, 1932 A. L. J. 913, their Lordships 
of the Privy Council have recently held that the mortgagee in such a case has 
option either to sue after the date of the first default or after the expiry of the 
period stipulated in the deed and that if the mortgagee exercised his option and 
elected to sue after the expiry of the te-m, his suit is not barred by Article 132 of 
the Limitation Act. Their Lordships were concerned with the application of 
Article 132 of the Indian Limitation Act and their decision deals mainly with the 
language of that article. The question before their Lordships was when in these 
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circumstances the “money sued for becomes due”. The ratio decidend: which 
found favour with their Lordships of the Privy Council is embodied in the fol- 
lowing passage:— 

“They are not prepared to hold that the mortgagor could in this way take 
` advantage of his own default. They do not think that upon such default, he 
would have the right to redeem, and in their opinion the mortgage money does 
not ‘becomé due’ within the meaning of Article 132 of the Limitation Act until 
both the mortgagor’s right to redeem and the mortgagee’s right to enforce his 
security have accrued. ‘This would, of course, also be the position if the mort- 
gagee exercised the option reserved to him.” 

Their Lordships proceeded to observe that if the question had arisen under 
Article 75 of the Limitation Act, different consideration would arise. ‘Then they 
said: “If in the Indian cases the question were ‘When did the mortgagee’s cause 
of action arise?’ i.e., when did he first become entitled to sue for the relief claimed 
by his suit—their Lordships think that there might be much to be said in sup- 
port of the Allahabad decisions”. ‘This passage seems to indicate that where the 
mortgagor’s right to redeem does not enter into consideration in ascertaining 
when the money sued for “becomes due” the view of this Court is right. In a 
suit in which the creditor claims a simple money decree, the mortgagor’s right to 
redeem is out of question and Article 132 is not applicable. The article which 
has been applied in cases in which a decree under Order 34, Rule 6 is claimed is 
Article 116 under which time begins to run when the breach in respect of which 
the syjt is instituted occurs. It is at least arguable that the cause of action for a 
personal decree arises “when he first became entitled to sue for the relief claimed” 
and that the period of limitation begins to run when the mortgagor made the 
first default in making the payment in terms of his compromise. In any 
view of the case the Privy Council case to which reference has been made super- 
sedes the authority of Shib Dayal v. Mebarban, I. L. R. 45 All. 27, only so far 
as the application of Article 132 is concerned. As regards the mortgagee’s right 
to obtain simple money decree within the extended period, the authority of the 
cage of Skib Dayal v. Meharban, I. L. R. 45 All. 27, remains unaffected by any- 
thing contained in the Privy Council decision if not positively affirmed. Sitting 
in division bench we do not feel justified in departing from the rule laid down in 
the Full Bench case of this Court. As the question is of importance and is likely 
to recur frequently, we think that it should be decided by a larger bench of this 
Court. Accordingly we refer the following question for decision by such larger 
bench as the Hon’ble the Chief Justice may be pleased to constitute:— 

“Whether, in the circumstances mentioned above, limitation for a decree 
under Order 34, Rule'6 commenced to run after the expiry of one year within 
which the mortgagor made continued default for payment of interest, or whether 
it commenced to run after the expiry of 8 years’ term stipulated in the deed.” 


G. S. Pathak for the appellants. 
Shiva Prasad Sinha for the respondents. 


The following judgments were delivered:— 


SULAIMAN, C. J.—The facts of this case are as follows: —On February 
20, 1902 Mohammad Raziuddin executed a mortgage deed in favour of the 
defendants for Rs. 1,000 carrying interest at Rs. 1-8-0 per cent per 
mensem “promising to repay the same in 8 years”. ‘The strictly literal 
translation of the vernacular words, though not grammatical, would be 
“on the promise of 8 years’ payment”. The deed provided that if the in- 
terest for one complete year remains unpaid the creditors shall have power 
to recover the interest and shall also be at liberty to recover the principal 
and interest without having any regard “for the stipulated period”. 
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On September 8, 1903 another mortgage deed was executed by the 
same person in favour of ‘the same mortgagees for Rs. 700 at the same 
rate of interest “promising to pay off the amount in 8 years”. There was 
a stipulation that if the interest and compound interest were not paid for 
one year the creditors shall, after the expiry of one year, have power to 
recover the principal amount with interest and compound interest “with- 
out waiting for the expiry of the stipulated period”. There was an addi- 
tional clause in the second mortgage deed in the following terms:— 

Whenever I the executant shall pay any amount the creditors aforesaid 
shall receve it without any objection and shall, after setting it off against 
the interest, credit the balance towards the principal, and the interest will 
be reduced in proportion to the amount paid. 

Admittedly interest was not paid and there were defaults at the 
expiry of one year on account of both these mortgage deeds. There was 
an acknowledgment of both these mortgage debts on March 3, 1906, 
which gave a fresh start for the purpose of limitation. 

One consolidated suit was filed on February 22, 1916 to recover the 
amounts due on both these documents and in 1917 the claim was decreed. 
On February 20, 1929, after all the mortgaged properties had been sold, 
there still remained a balance of over Rs. 2,000 to be realised. The mort- 
gagees accordingly filed an application on August 21, 1929 under Qrder 
34, Rule 6 for a personal decree against the mortgagors. "The mortgagors 
objected to this application on the ground that the personal remedy was 
barred by time. The court below has disallowed this plea. The mort- 
gagors have appealed to this Court. The Bench before which the case 
came up for disposal, on these facts, referred the following question to 
the Full Bench:— 

Whether, in the circumstances mentioned above limitation for a decree 
under Order 34, Rule 6 commenced to run after the expiry of one yéar 
within which the mortgagor made continued default for payment of in- 
terest, or whether it commenced to run after the expiry of 8 years’ term 
stipulated in the deed? 

Before 1932 the view which prevailed in this Court was that limita- 
tion begins to run against a mortgagee from the date of the first default 
which entitles him to sue for the whole amount. It is not necessary to 
refer to earlier cases. But in Gaya Din v. Jhumman Lal’ the majority 
of the Full Bench held that money becomes “due” within the meaning of 
Article 132 as soon as it can be legally demanded and recovered by suit 
and the mortgagor can no longer plead that the suit is premature. The 
view of the Full Bench was followed by a larger Full Bench in Shib Dayal 
v. Meharban’. In this case it was laid down that the question whether 
the mortgagee is bound to sue or not and whether he does at once sue or 
not was wholly irrelevant to the issue; so long as he can ‘sue even though 
he does not choose to sue, the money has become due. 

The Full Bench in Shib Dayal’s case then considered the question of 
limitation with reference to the personal liability and came zo the con- 
clusion that the starting point of limitation should be the same for the re- 
covery of the amount by sale of the property and for recovery of it as 
simple debt, as the cause of action for the enforcement of both the re- 

1I L. R. 37 All. 400 FL L. R. 45 All. 27 
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liefs was one and the same. *'They held that Article 80 read with Article 
116 of the Limitation Act was the appropriate Article for a money claim 
under a registered bond and held that the expression “becomes payable” 
was very much the same thing as the words “becomes due”, and accord- 
ingly the cause of action being the same the periods of limitation for both 
would begin to run simultaneously and the claim for a personal decree 
would be barred after six years from the first default. 

The Lahore High Court and Oudh Chief Court took the same view 
as was taken in Allahabad; but the Madras and Patna High Courts took 
a different view. The Oudh Chief Court appears to have gone further and 
held that even the mortgagor’s right to redeem can accrue as soon as the 
default is made. This could be supported only on the assumption that 
the stipulated period was a ‘term of years or the date of default, which- 
ever is the earlier’. Although the view in this Court was that the money 
became due within the meaning of Article 132 so as to make the period 
of limitation for a suit for sale run from the date of the default, it was 
never held that the mortgagor also can by his own default entitle himself 
to redeem before the expiry of the stipulated period. The mortgagor’s 
suit for redemption would be governed by Article 148 of the Limitation 
Act, the words in the third column of which were different from the 
words jn the third column of Art. 132. His right to redeem or recover 
Possession cannot accrue contrary to a special contract fixing a period of 
time within which he could not redeem. 

Pancham v. Ansar Husain® was a case in which there was a some- 
what similar clause giving power to the mortgagee to recover the whole 
amount in case of default of payment of interest. Their Lordships of 
the Privy Council were able to dispose of the case on a different ground; 
but Lord Blanesburgh, who delivered the judgment of their Lordships 
obsérved that this High Court, applying the previous decision in Gaya 
Din’s case and other cases, had held that 

a single default on the part of the mortgagors, without any act of election, 
cancellation or other form or response of acceptance on the part of the 
mortgagees, and even, it would appear against their desire, operates eo 
instants, to make the money secured by the mortgage ‘become due’, so that 
all right of action in respect of the security is finally barred 12 years later 
All this the High Court held, notwithstanding that the mort- 
gage is for a term certain, a provision which may be as much for the bene- 
fit of the mortgagees as for the mortgagors, and notwithstanding that the 
proviso is exclusively for the benefit of the mortgagees. 
Their Lordships recognising the seriousness of the view taken by the Allah- 
abad High Court which, according to their Lordships, had been “emphasis- 
ed and perhaps extended” as it has been by a later Full Bench decision to 
the same effect (see Shib Dayal v. Meharban*), considered it manifestly 
desirable that the question should be examined soon. 

In Lasa Din v. Gulab Kumwar® there was a mortgage deed which 
contained a clause that in case of default the creditor shall at all times 
within and after the expiry of the stipulated period have the power to 
realise the entire mortgage money with interest. Their Lordships of the 
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Privy Council definitely overruled the Full Bench cases of Gaya Din and 
Shib Dayal so far as the interpretation of Art. 132 was concerned. 

Their Lordships considered it a matter of great regret that they had 
to pronounce upon this important and difficult question without the 
assistance of counsel for the respondents, but as the case had been placed 
before their Lordships very fully and fairly by the counsel fog the appel- 
lant, their Lordships had the opportunity to give full consideration to 
their judgment. Their Lordships accordingly laid down that a proviso 
of such a nature is inserted “exclusively for the benefit of the mortgagees” 
and that it purports to give them an option-either to enforce their security 
at once, or, if the security is ample, to stand by their investment for the 
full term of the mortgage. Their Lordships pointed out that if on the 
default of the mortgagor the mortgage money becomes immediately due 
the option in the mortgagees would be converted into an option in the 
mortgagor for, as held by the Oudh Chief Court, the mortgagor can claim 
to repay the amount before the expiry of the stipulated term, which, in 
their Lordships’ opinion, was an impossible result as the mortgagor could 
not be allowed in this way to take advantage of his own default. It was 
accordingly laid down that the mortgage money does not become due 
within the meaning of Art. 132 of the Limitation Act until both the 
mortgagor’s right to redeem and the mortgagee’s right to enforce ehis se- 
curity ‘have accrued; and that this would, of course, also be the position 
if the mortgagee exercised the option reserved to him. Their Lordships 
pointed out that if they had words like “cause of action arises” to inter- “ 
pret, there might be much to be said in support of the Allahabad decisions. 

There is accordingly no doubt whatsoever that the Full Bench cases 
of this Court have been expressly overruled and are no longer good law. 

The learned advocate for the mortgagor contends before us that the 
Full Bench case of Shib Dayal v. Mebarban® has not been overruled so’ far 
as the bar of limitation against the personal remedy is concerned, and that 
on this latter point the Full Bench decision is binding upon this court. 
It is urged that even if the reasons on which the latter decision was based 
have now disappeared, the decision itself is binding on this Court because 
it cannot be considered to have been overruled by their Lordships of the 
Privy Council. The learned counsel points out that whereas the words 
in Art. 132 are “when the money sued for becomes due” the words in 
Art. 80 applied by the Full Bench to such cases, are “when the bond be- 
comes payable”. It is therefore argued that when the words to be inter- - 
preted are different it is the decision of the Full Bench of five Judges 
which is binding on this Court and not the decision of their Lordships of 
the Privy Council. The learned counsel further draws our attention to 
the passage in the judgment of their Lordships quoted above where it was 
laid down that the mortgage money does not become due until both the 
mortgagor’s right to redeem and the mortgagee’s right to enforce his secu- | 
rity have accrued. It is then contended ba in the present case the mort- 
gagor had already a right under the deeds to redeem before the expiry 
of the fixed period, and so when the mortgagee also came to have the right 
to sue, there was perfect mutuality and the money must be deemed to 


have become due within the meaning of Art. 132. It is further pointed ` 
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out that in the Limitation Act the words “becomes due” or “falls due” 
and the word “payable” are used in different senses. Reference is made 
to Article 69 where on a bill of exchange or a promissory note payable 
at a fixed time after date limitation begins to run from the date when the 
bill or note falls due. If the period of grace is added under Sec. 22 of the 
Negotiable Instrument Act the two dates would be different. 

No doubt if one were to: be strictly literal and very technical, one 
might say that the decision in Shiv Dayal v. Mebarban" has been overruled 
on- one point only. But I feel that it would not be proper for this Court 
to adhere to the original view when its basis has been destroyed by the 
pronouncement of their Lordships of the Privy Council.and the ratio 
decidendi has altogether disappeared. I take the pronouncement of their 
Lordships to mean that a clause of this nature is exclusively for the benefit 
of the mortgagee and gives him a perfect option or liberty to sue for his 
money or to stand by his investment for the full term of mortgage, and 
so long as the mortgagee does not by means of any act of election, can- 
cellation or other form of response or acceptance make the money become 
due, time does not. begin to run against him. The mere fact that the 
mortgagor has made a default and thereby deprived himself of the pro- 
tection which the stipulated term gave him, would not suffice for limita- 
tion © commence to run against the mortgagee if the latter waives his 
right to sue and.chooses not to exercise his option. In view of this inter- 
pretation of the law the ground on which Shiv Dayal’s case was decided 
can no longer be sustained. . 
~ Te has already been pointed out that the reason given by the Full 
Bench for holding that limitation began to run from the same date so far 
as the personal liability also was concerned was the same, namely, that the 
cayse of action. for claiming both the reliefs accrued simultaneously on 
account of the default. Indeed, the Full Bench considered that the words 
“bond becomes payable” in Art. 80 meant very much the same thing as 
“money becomes due” in Art. 132. : i 

Further their Lordships of the Privy Council in Pancham Singhs 
case at p. 464 considered that the Full Bench had not only emphasised but 
perhaps extended the view taken in Gaya Dims case previously. It there- 
fore seems to me that the basis of both the views must be deemed to have 
gone on account of the latest pronouncement of their Lordships. I have, 
therefore, no option but to hold that the ruling in Shib Dayal’s case has 
been definitely overruled so far as the applicability of Art. 132 is con- 
cerned and has by necessary implication been overruled so far as the com- 
mencement of the limitation on the first default under Art. 80 also 
is concerned. i 
Tt follows that time did not begin to run on the two bonds before 
the-expiry of the stipulated periods. 

It is not necessary to decide in this case when time would begin to 
run if a mortgagee were to enforce a default clause; nor is it necessary to 
consider whether the mortgagor had a right of redemption even before 
the expiry of the stipulated period. 

-So far as the deed of 1903 is concerned there can be no doubt as to 


when the mortgagor could redeem, as there was an express clause to that 
i TIL L. R 45 All 27 


Civ 





1934 





MUHAM- 
MAD 
Husain 
v. 
SANWAL 
Das 





Sulaiman, 


C. J. 





King, J. 


268 HIGH COURT [1934] 


effect at the end of the document. There may be some doubt as regards 
the first document, but I should say that the question whether a period 
specified in the document is for the benefit of both the mortgagor and 
the mortgagee or for the benefit of only one of them is a question of 
interpretation of the document. Sometimes a stipulated period may be 
for the protection of the mortgagor so as to prevent a demand being made 
from him before the expiry of that period. Sometimes it may be to 
ensure to the mortgagee an investment of his money for at least a fixed 
period. Again in some cases it may be for the benefit of both. Each 
document has to be interpreted on its own terms and the words used have 
to be read in conjunction with all the other stipulations in the deed, and 
the real intention of the parties deduced therefrom. It may not be fair 
to take a few words out of the context and lay down a general rule of 
interpretation as to their proper meaning. Ordinarily, and in the absence 
of a special condition entitling the mortgagor to redeem during the term 
for which the mortgage is created, the right of redemption can only arise 
on the expiration of the specified period, before which the mortgagee also 
cannot sue (Bakhtawar Begam v. Husaini Khanum®). 


But I must say that if a document says that the mortgagor shall have 
a right to redeem it “within a fixed period” there is some difficulty in 
holding that it necessarily means that the mortgagor cannot redeem it 


. before the expiry of the period. On the other hand where the mortgage 


is for a stipulated period, ordinarily it would be a fixed term binding upon 
both the parties. In cases where ambiguous words are used the intention 
of the parties has to be gathered from the whole document. As the 
question does not directly arise, I should not like to commit myself in this 
case as to whether when the mortgage is payable “in a fixed number of 
years” it is necessarily redeemable before the expiry of that period. On 
the one hand if the word is taken literally one would think that it would 
be so redeemable otherwise one would have to give to the word in the 
meaning of the word “after”. But on the other hand, the context of the 
document may show that the word “in” was used loosely for the word 
“for”. I may in this connection, point out that in the mortgage deed 
which was before their Lordships of the Privy Council for consideration 
in Pancham v. Ansar Husain? the words were “stipulated to be paid in 
12 years”. Their Lordships took ic for granted that the time fixed for 
repayment was 12 years and that the mortgage was for a term certain. 

My answer to the question referred to us is, therefore, that the limita- 
tion began to run after the expiry of the stipulated period. 


Kine, J.—I agree. It seems to me that their Lordships of the Privy 
Council in Lasa Din v. Gulab Kunwar’ by expressly overruling the Full 
Bench decision of Shib Dayal v. Meherban™ on the question of limitation 
for a suit for sale, have by necessary implication overruled it also on the 
question of limitation for a suit for a personal decree. The Full Bench 
held that the starting point must be the same for both classes of suits, as 
the expression “becomes due” in Art. 132 is very much the same thing 
as “becomes payable” in Art. 80. I quite agree, and indeed I think we 
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are bound by the authority of the larger Full Bench on this point which 
certainly has not been overruled by the Privy Council. 

Now on the authority of Lasa Din’s case we are, in my opinion, 
bound to hold that the mortgage money did not “become due” when the 
mortgagor made default in payment of interest for one year, unless the 
mortgagee*chose to exercise his option by demanding the entire mortgage 
money or by instituting a suit for sale. It is argued that Lasa Din’s case 
does not apply when the mortgagor has a right to redeem before the ex- 
piry of the stipulated period. Their Lordships observed that the money 
does not become due, within the meaning of Art. 132, until both the 
mortgagor’s right to redeem and the mortgagee’s right to enforce his se- 
curity have accrued. This seems to imply that the money does become 
due when both the right of redemption and the right of enforcement have 
accrued. In the present case the mortgagor certainly had a right to re- 
deem the mortgage of 1903 before the expiry of the stipulated period. 
So when the mortgagee’s right of enforcement accrued, by reason of the 
mortgagor’s default in payment of interest, it is certainly arguable that 
the money had “become due” within the meaning of Art. 132. In my 
opinion, however, this would not be a correct interpretation of their 
Lordships’ views in Lasa Din’s case. They lay stress upon the point that 
the provision enabling the mortgagees to sue before the expiry of the 
stipulated period is inserted “exclusively for the benefit of the mortgagees”, 
giving them an option either to enforce their security at once, or, to stand 
by their investment for the full term. I take this to mean that the mort- 
gagee has an option of treating the money as having “become due” by 
demanding or suing for it, and that it does not become due unless he 
exercises his option, even though the mortgagor may already have a right 
toeredeem in accordance with the terms of the mortgage contract. If we 
hold that time begins to run for a suit to enforce the mortgage from the 
date of the first default that gives an optional cause of action, then it 
could not be said that the provision is inserted exclusively for the mort- 
gagee’s benefit. He would have to sue within twelve years from the date 
of the first default although he might prefer to stand by his investment 
for the full term and then sue within twelve years from the expiry of 


that term. He might indeed be compelled to sue before the expiry of > 


the full term, if the term were 13 years or more. In my view therefore 
the question whether the mortgagor has a right to redeem before the ex- 
piry of the stipulated period is immaterial. Time does not begin to run 
against the mortgagee before the expiry of that period unless he avails 
himself of the option inserted exclusively for his benefit. 


If this view is correct then the money did not become due, within the 
meaning of Art. 132, until the expiry of the stipulated period. I think 
it follows, on the authority of the Full Bench decision in Shib Dayal’s 
case, that the money did not “become payable”, within the meaning of 
Art. 80 until the same date. 


NIAMATULLAH, J.—The facts of this case have been fully stated by 
the learned Chief Justice. It will appear that there is an important dis- 
tinction between this case and Lasa Din v. Gulab Kunwar” in so far that 
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the bond in suit in that case contained a stipulation that the mortgagee 
was not entiled to call in his money within the term fixed by the deed, 
nor was the mortgagor entitled to pay within the aforesaid term. From 
the report of the case it does not appear what the precise terms of the bond 
were. Their Lordships, however, accepted it as a fact not disputed by 
either side that the mortgage was for a term of six years certa&. In the 
case before us the deeds cannot be so read as to make them for a term 
certain. 

The words used in both the deeds are ‘ba waida adai ath sal’, which 
have been, in my opinion, rightly translated by the office as “promising 
to repay in eight years”. In one of the deeds (dated September 8, 
1903) it is expressly stipulated that 

whenever I, the executant, shall pay any amount, the creditor aforesaid 
shall recerve it without any objection and shall, after setting it off against 
the interest, credit the balance towards the principal, and the interest will 
be reduced in proportion to the zmount paid. 
Quite apart from a stipulation of this kind I am of opinion that a condi- 
tion like the one found in these deeds is always for the benefit of the 
mortgagor, who cannot be sued by the mortgagee within that term but 
may himself pay it if he likes. The term is always intended as a measure 
of forbearance which the mortgagee agrees to show. e 

It has been argued on the authority of some cases that clauses which 
provide that the mortgage money shall be paid “in so many years” or 
“within so many years” should be construed as providing for a term cer- 
tain, so that neither the mortgagor can pay nor the mortgagee can re- 
cover within that term. In Shaim Lal v. Jagdamba Prasad a Division 
Bench of this Court had the occasion to consider a document in which 
there was a stipulation that the mortgagor would redeem the mortgaged 
property “within 15 years”. One of the learned Judges following Vadju 
v. Vadju"* held that, in the absence of any agreement express or implied 
to the contrary, the right to redeem and the right to foreclose must be 
regarded as co-extensive and that the mere use of the words “andar miad” 
in the mortgage deed is not enough evidence of a contract that the mort 
gagor was given a right to redeem before the expiry of the stipulated 
period for which the mortgage was effected. At one place the learned 
Judge mentioned that 

the mortgagor had usufructuarily mortgaged the property for a term of 

15 years, viz., from Kharif 1300 to the end of 1314 Fasli. 
This is followed by a stipulation to the effect that the mortgagor would 
redeem within 15 years. It may be that the deed read as a whole showed 
in that case that the use of the word “within” was wrong and that the 
intention of the parties that the mortgagor should not be at liberty to 
redeem within the stipulated term was perfectly clear from other parts 
of the deed. It may be conceded that if there are clear indications in a 
deed showing that the mortgagor was debarred from paying within the 
stipulated term which was as much for the benefit of the mortgagee as 
for his own, the mere use of the words ‘andar miad’ may not neutralise 
such indications; but I am strongly of opinion that, in the absence of 
other words showing that the mortgagor is precluded from redeeming 
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within the term, the use of the words “in so many years” or “within so 
many years” in itself implies that the right to redeem and the right to 
foreclose have not been made co-extensive by the parties. The other 
learned Judge composing the Division Bench observed that: 
if the matter were res integra, I would be prepared to hold that ‘andar 
miad’ meant “before the expiry of 15 years” and that, according to the 
stipůlation contained in the mortgage bond this suit was not premature. 
But the learned Judge thought that Raghubar Dayal v: Budhu Lal” and 
Bakbtawar Begam v. Husaini Khanam‘® were conclusive on the point. 
I have carefully examined these cases and entertain no doubt that the 
quéstion was res integra and is so, at any rate, so far as this Full Bench 
is concerned. In Raghubar Dayal v. Budhu Lal the deed was in a 
different language and, in any case, that ruling did not make the ques- 
tion otherwise than res integra so far as this Court is concerned. ‘There 
is nothing in Husaini Khanam v. Husain Khan" which may justify the 
view that the word “in” or “within” should be ignored. The learned 
Judges had not to consider a clause occurring in any deed. They con- 
cluded that 
on the evidence afforded by the proceeding before the Collector we are of 
opinion that the agreement of the parties was that the advance made by 
Ataullah Khan was to be left outstanding for a period of nine years and 
e that within that period the mortgagee could not foreclose the mortgage 
nor could the mortgagor redeem it. ` 
Similarly in Bakbtawar Begam v. Husaini Khanam’'® which is a decision 
of their Lordships of the Privy Council on appeal from Husaini Khanam 
v. Husain Khan, there is nothing to warrant the view, that the use of the 
word “within” -or “in” does not imply that the mortgagor has a right to 
redeem before the expiry of the term. Their Lordships have made it 
perfectly clear that 
the mortgage deed is not forthcoming, but both the courts in India have 
found that the contract between the parties to the transaction is, for all 
material purposes, substantially set forth in the proceeding of the Collec- 
tor’s court, dated September 18, 1830, on an application for mutation of 
names in the Revenue Register. i 
In that case the intention of the parties had to be gathered from certain 
proceedings taken as a whole, and nothing turned upon the use of the 
word “in” or “within”. 
-Another case, relied on by the learned adyocate for the respondents, 
is Akbar Husain v. Shab Absanul Haq. The material clause occurring 
in the deed in question in that case was as follows:— 
Whereas I have taken a loan of Rs. 1,225 .- I have made a usufruc- 
tuary mortgage for a term of 10 years The agreement is that when 
I, the mortgagor, do pay to the mortgagee within ten years, the entire 
mortgage money, cash and in a lump sum then the property mortgaged 
will stand redeemed Hence I have executed this usufructuary mort- 
gage deed by a conditional sale of ten years that it may serve as evidence, 
f when necessary. 
`. _ In that case the words “in ten years” were clearly qualified by such 
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expressions as “for a term of ten years” and again “mortgage deed by 
conditional sale of 10 years”. 

I am clearly of opinion that a'condition such as “I shall pay in 10 
years” or “I shall redeem within 10 years” implies that the mortgagor is 
at liberty to pay within that time and shall enjoy immunity from being 
sued by the mortgagee. To hold in such cases that the mortgagor is not 
entitled to pay within the stipulated term would make the condition de- 
monstrably absurd. When a man says that he would pay or redeem in 
or within 10 years, it would be absurd to say that he means that he is 
not to pay or redeem within that term. Such a construction implies the 
assumption of a negative, where the parties clearly meant the affirmative. 

For these reasons I hold that ir déciding the present case we must 
start with the hypothesis that the mortgagor was at liberty to pay at 
any time after the execution of the mortgage deed—a fact which was not 
present in either of the two cases decided by their Lordships of the Privy 
Council. 

‘In Pancham v. Ansar Husain® -n which the respondent was not re- 
presented, it was assumed that the mortgage was for a term of 12 years 
certain, within which the mortgagor could not redeem. The same was 
the case in Lasa Din v. Gulab Kunwar”. The former case was disposed 
of on another ground, though their Lordships made certain observations 
which were accepted in the second case. That observation is as follows:— 

Applying certain previous decisions of that Court and in particular a 
Full Bench decision in Gaya Din v. Jbumman Lal, I. L. R. 37 All. 400, the 
High Court held that under a clause in the above form a single default on 
the part of the mortgagors, witbout any act of election, cancellation or 
other form of response or acceptance on the part of the mortgagees, and 
even, it would appear, against their desire, operates eo instanti to make the 
money secured by the mortgage become due, so that all right of action in 
respect of the security is finally barred 12 years later, that is, in the pre- 
sent case, on February 21, 1906. All this the High Court held, notwith- 
standing that the mortgage is for a term certain, a provision which may 
be as much for the benefit of the mortgagees as of the mortgagors, and 
notwithstanding that the proviso is exclusively for the benefit of the 
mortgagees. 5 

It seems to me that, though their Lordships did not decide the ques- 
tion, their view is sufficiently indicated by what they considered to be 
reductio ad absurdum resulting from the view taken by the High Court. 
Though their Lordships make a reference to “a term certain,” the essen- 
tial reason for the view implied in that observation seems to be that the 
mortgagee has, in such a case a right of “election” or “cancellation” and 
that the clause being for the benefit of the mortgagee, he can waive the 
benefit. 

In the subsequent case greater stress has been laid on another ratio 
decidendi, viz., that money does not “become due”, unless there is a mu- 
tuality and the mortgagor can pay and the mortgagee can call in his 
money. They assumed, there being no contest on the point, that the 
mortgage was for a term certain, so that it was not open to the mort- 
gagor to pay before the expiry of that term and therefore money did not 
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become due. This is perfectly clear from paragraph last but three. It 
gives one an impression that if the mortgagor has got the right to pay, 
and it is also open to the mortgagee to call in his money by the exercise 
of an option given to him by the deed, the money becomes due. If this 
is the right view of the decision of their Lordships of the Privy Council, 
the appellant’s contention must prevail, because, as I have already held, 
the mortgagor was at liberty to pay at any time after the execution of 
the deeds and the term of eight years was for his benefit and intended as 
an indulgence to him, which benefit or indulgence was forfeited by his 
continued default for one year in paying interest so that the mortgagee 
was no longer bound by the eight years’ term and was entitled to sue for 
the mortgage money after the expiry of the first year. This line of 
argument is very attractive having regard to the material part of the 
ratio decidendi adopted in Lasa Din v. Gulab Kunwar’? but it seems to 
me that their Lordships intended to rest their conclusion on two grounds, 
either of which can support it. As I read paragraph last but three of 
their Lordships’ judgment, money does not “become due”, unless (1) the 
mortgagor is at liberty to pay and the mortgagee is at liberty to sue, or 
(2) the mortgagee having an option to claim immediate payment avails 
himself of the option by claiming it before the expiry of the term. Their 
Lordships point out that ‘in cases in which the mortgagee elects to sue 
before the expiry of the term and does make a demand or institute a suit, 
the mortgagor is at liberty to pay within the term, so that the rule of 
mutuality is enforced by acts of parties. In the case before us, though 
the mortgagor had the right to pay at any time within the stipulated 
term the mortgagee did not avail himself of his option to call in his money, 
and therefore the money sued for did not become due. 

. The question in the present case is not whether the claim is barred by 
Art. 132, Sch. 1, Indian Limitation Act. The mortgagee instituted his suit 
for recovery of his mortgage money by sale of the mortgaged property 
and obtained a decree. The sale proceeds did not suffice to pay up the 
mortgage money. ‘The present proceedings arose from his application for 
a simple money decree in respect of the unsatisfied part of the mortgage 
money. Art. 116 read with Art. 80 is applicable. The starting point 
of limitation under Art. 80 is when the money sued for becomes ‘pay- 
able’. It is argued that their Lordships of the Privy Council have ex- 
cluded a claim of this kind from the operation of the rule on which they 
based their judgment when they observed that 

if in the Indian cases the question were when did the mortgagee’s cause of 

action arise, that is, when he first became entitled to sue A the relief 

claimed by his suit, their Lordships think that there might be much to be 

said in support of the Allahabad decisions. 
It is contended that we are not concerned with the words “becomes due” 
occurring in Art. 132, Limitation Act, but with Articles 116 and 80, and 
the question is when the money sued for became payable, which means 
in substance “when did he (mortgagee) first become entitled to sue for 
the relief claimed”. The contention is plausible, but I do not think that 
any distinction can be made between the expressions “when money be- 
comes due” and “when money becomes payable” if in either case the 
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mortgagee has an option to disregard the term and he did not exercise 
that option. Precisely the same reasoning holds good in a case in which 
Art. 116 read with Art. 80 is applicable as in`a case under Art. 132. To 
accede to the above contention would be to introduce an anomaly which 
is highly undesirable. 

For the reasons mentioned above I agrec in answering the question 
referred to the Full Bench in the manner proposed by the Hon’ble Chief 
Justice. 

By THE Court—The answer to the question referred to us is that 
the limitation began to run after the expiry of the stipulated period. 


JOT RAM SHER SINGH 
versus 
COMMISSIONER OF INCOME TAX* 

Income Tax Act (XI of 1922), Secs. 66(3), 23(4), 31 and Proviso to Sec. 30(1) 
—Questions of law arising from an assessment under Sec. 23(4)—Whether 
High Court can regure Commissioner to state a case. 

The question whether an assessment under Sec. 23(4) is valid or not 
is not a question of law that arises or can arise out of an order of the 
Assistant Commissioner passed under Sec. 31, and consequently sych a 
question cannot be made the ground for an order by the High Court 
under Sec. 66(3) requiring the Commissioner to state a case. Abdul Bari 
Chowdhury v. Commissioner of Income Tax, 9 Rang. 281 followed. 

Where the Assistant Commissioner rejects an appeal im limine on the 
ground that the Proviso to Sec. 30(1) bars any appeal against an assess- 
ment under Sec. 23(4), his order should be deemed to be one under the 
Proviso to Sec. 30(1) and not under Sec. 31. 

K. N. Katju and M. N. Kaul for the assessee. : . 
K. Verma for the Income Tax Commissioner. 


The following judgments were delivered:— 


NIAMATULLAH, J.—This is an application by firm styled Jot Ram Sher 
Singh of Muzaffarnagar, under Section 66(3) of the Income-tax Act, for 
an order requiring the Commissioner of Income-tax to state a case and to 
refer certain questions for decision by this Court. 


The case relates to the assessment of income-tax on the applicants for 
the year 1930-31. The assessees made a return, in which they showed a 
loss of Rs. 2,845-5-0 in 1929-30. They had to be assessed on the income of 
the preceding year, i. e., 1929-30, corresponding to the Sambat year 1986. 
A notice was issued under Section 23(2) requiring them to prove the 
correctness of their return. They produced certain accounts, and were 
assessed, on May 30, 1930, on an income of Rs. 5,113. The order of assess- 
ment, recorded by the Income-tax Officer, shows that the account books 
for 1986 Sambat were before him. Whether complete accounts had been 
produced or those for a particular branch of the assessees’ business were 
the only accounts then produced is not clear. It is, however, clear that 
the Income-tax Officer did not then raise any question concerning the 
accounts. These proceedings took place before the Income-tax Officer, 
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Muzaffarnagar, who made certain enquiries from the Income-tax Offcer, 
Rohtak, where the assessees had some business connections. The latter 
informed the Income-tax Officer, Muzaffarnagar, that the assessees had 
considerable business in that district in the names of their sons and grand- 
sons, and suggested that the personal accounts of their sons and grandsons 
should be carefully examined. In the meantime the Income-tax Officer, 
Muzaffarnagar, who had first made the assessment, was succeeded by an- 
other officer, who took proceedings under Section 34, which provides for 
assessment on income which had escaped notice and for cases in which too 
low an assessment was made. ‘The assessees were called upon by a notice 
to produce their accounts for Sambat 1986. They did not produce such 
accounts and alleged that the same had been lost. They relied upon evi- 
dence consisting of a police report and a telegram and other evidence. 
The Income-tax Officer however did not accept the story of the loss of the 
accounts and proceeded to make a fresh assessment under Section 34. It 
cannot be disputed that all the provisions contained in Sections 22 and 23 are 
applicable to proceedings under Section 34. The Income-tax Officer made 
an assessment to the best of his judgment under Section 23 (4), as the result 
of the failure of the assessees to produce their account books for Sambat 
1986. There is no doubt that if the finding of the Income-tax Officer, 
namely, that the account books had been deliberately withheld, were 
correct, assessment under Section 23 (4), i. e., assessment to the best of his 
judgment, was justified. The significance of such an assessment is that 
no appeal lies therefrom (see Proviso to Section 30). 


In making a fresh assessment the Income-tax Officer estimated the 
assessees’ income to be Rs. 75,000. They were accordingly called upon 
to pay income-tax on that account. The assessees made an application 
under Section 27 which empowers the Income-tax Officer to cancel the 
assessment and to.make a fresh assessment if he is satisfied that the assessee 
was prevented by sufficient cause from complying with the notice under 
Section 23(2). The Income-tax Officer dismissed the assesses’ application 
under Section 27 holding that no sufficient cause had been established. 
The cause which the assessees had attempted to show was the loss of their 
accounts for Sambat 1986—a fact which had already been investigated and 
found not proved. An appeal to the Assistant Commissioner from the 
order of the Income-tax Officer under Section 27 was unsuccessful. The 
assessees applied to the Commissioner under Section 33 for revision of the 

orders passed by the Income-tax Officer. The Commissioner set aside the 
“assessment and directed further enquiry and a fresh assessment. The 
Income-tax Officer again assessed the tax on an income of Rs. 75,000. The 
assessees again applied under Section 27 and finally moved the Commis- 
sioner in revision. The previous revision had been disposed of by Mr. 
Muir, who was subsequently succeeded by Mr. Wali Muhammad, who 
dealt with the second revision. The revision was dismissed and an appli- 
cation by the assessees for a reference to the High Court was also dis- 
missed. The principal question which the assessees desired to raise and 
which, they submitted, is one of law, was whether an Income-tax Officer 
can arbitrarily assess on an assumed income in making a best judgment 
assessment under Section 23(4). The Commissioner held that in the first 
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place the assessment was not arbitrary, and in the second place, even if it 
was arbitrary, there could be no appeal or reference against it. There were 
other subsidiary questions which it if not necessary to mention. 

A preliminary question which calls for decision in this case is whether 
the High Court can require the Commissioner to state a case for decision 
by the High Court of questions of law arising from an assessment under 
Section 23 (4), Income-tax Act. Having carefully examined the scheme 
of the Act, I am constrained to hold that the High Court has no such 
power. 

Section 66(1) empowers the Commissioner to make a reference to 
the High Court whenever in the course of any assessment a question of 
law arises before him. But the right of the assessee to insist on the Com- 
missioner making a reference to the High Court and his right to move 
the High Court for an order requiring the Commissioner to state a casc 
and make a reference are limited. Under Section 66(2) the assessee can 
apply to the Commissioner requiring him to refer to the High Court any 
question of law arising out of orders under Section 31 or Section 32, or 
of a decision by a Board of referee under Section 33-A. No order under 
Section 32 was passed against the assessees, nor are we concerned with any 
decision by a Board of referee under Section 33-A. 


The only question is whether there was an order under Section 31. 
That section deals with the exercise by the Assistant Commissioner of his 
appellate power. Section 30 prescrites the limits of the appellate powers 
of the Assistant Commissioner. Ar appeal lies to the Assistant Com- 
missioner from an assessment under Section 23 or Section 27, but no appeal 
lies from an assessment under Section 23(4). Appeals also lie from an 
order of the Income-tax Officer refusing to make a fresh assessment under 
Section 27, an order under Section 25(2), Section 25-A or Section 28. 
It is thus clear that the Assistant Commissioner can pass an order under 
Section 31 (in appeal) in certain cases which do not include one in which 
an assessment under Section 23(4) kas been made. 

Section 30, Proviso, expressly declares that there shall be no appeal 
from an assessment to the best of the Income-tax Officer’s judgment under 
Section 23(4) or under that Sub-section read with Section 27. Accord- 
ingly no question of law or fact arising from such assessment can be the 
subject of consideration by the Assistant Commissioner for the simple 
reason that no appeal lies to him, wich the result that the Assistant Com- 
missioner can never have an occasion to pass in appeal an order under Sec- 
tion 31 in relation to a best judgment assessment. As already shown, 
the High Court can require the Commissioner to make a reference for 
decision by the High Court of a question of law, only if it arises from an 
order under Section 31. It is argued, on the authority of Ananda v. In- 
come-tax Commissioner’, that the order of the Assistant Commissioner, 
rejecting an appeal on the ground that it did not lie, is an order under Sec- 
tion 31 “disposing of an appeal”. ‘This is the view taken by the majority 
of the judges composing the Full Bench. Te is said that there is no other 
section under which such an order in limine can be passed. With great 
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if what purports to be an appeal is no appeal and is held by the tribunal 
to be incompetent. Where the Assistant Commissioner rejects what pur- 
ports to be an appeal on the ground that none lies, he gives effect to the 
Proviso to Section 30, and his order should be deemed to be one under it and 
not under Section 31. In passing such an order the Assistant Commissioner 
refuses to entertain the appeal, and cannot be considered to be “disposing of 
an appeal”, which implies the assumption that the appeal lay, was enter- 
tained and disposed of, after discussion of some question falling within the 
purview of the appeal. 

In my opinion it is not open to the Assistant Commissioner to express 
the opinion that the Income-tax Officer should not have assessed to the 
best of his judgment under Section 23 (4), if the latter stated in his order 
that a case existed for assessment to the best of his judgment. Any abuse 
of power by the Income-tax Officer or perversity of judgment is to be cor- 
rected by the Commissioner in revision, but the Assistant Commissioner has 
no jurisdiction, where he has before him what purports to be an appeal from 
an assessment under Section 23 (4). It is only if he has jurisdiction to enter- 
tain the appeal that he can say whether the assessment was perverse or 
arbitrary. That stage cannot be reached if he is not allowed by law to 
entertain an appeal from it. 

Ae refusal to make a fresh assessment under Section 27 can proceed 
only on the ground that the assessee was not prevented by any sufficient cause 
from complying with the notice under Section 22 or Section 23. If any 
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lacuna in the Act or the power of the High Court 
was deliberately excluded by the legislature in respect of assessment made 
under Section 23 (4) it È difficult to say. As the law stands, the assessee 
“has to be content with such relief as the Commissioner may give him in 
the exercise of his revisional powers under Section 33, which undoubtedly 
confers upon him a wide discretion in dealing with questions arising in the 
course of assessment by officers subordinate to him. He can, in the exercise 
of those powers, interfere with an assessment made by the Income-tax 
Officer to the best of his judgment under Section 23(4). He may also 
decide the question whether such assessment was arbitrary and unreason- 
- able. Asa matter of fact, Mr. Muir did interfere with the first assessment. 
The Commissioner may also make a reference to the High Court {or decision 
of any question of law that may arise in revision; but he cannot be order- 
ed by the High Court to do so, nor can the assessee claim as of right that 
any question of law be referred to the High Court. 
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It is difficult to find any reason for distinction between questions of 
law arising from orders under Section 31 and those under Section 33. 
Prima facie there is as much reason for power being given to the High Court 
to require a reference to be made in respect of questions of law arising 
from orders under Section 33 as in case of orders under Section 31. The 
present case itself affords a striking instance of the desirability of such 
powcr being given. The Income-tax Officer who made an assessment in 
the first instance, found the income to be Rs. 5,113. In making a fresh 
assessment to the best of his judgment his successor estimated the income 
to be Rs. 75,000. The ‘estimate’ rests on nothing but what the Income- 
tax Officer chose to assume as the income in Sambat 1986. ‘The so-called 
reasons, on which the estimate is based, if justifiable, can as well warrant 
the assumption that the income was much more or much less. Where 
the Income-tax Officer is to make an assessment to the best of his judgment 
it should not be an assessment by way of penalty; his judgment ought to 
proceed on some data, including legitimate presumptions arising from non- 
production of the account books. The assessees’ books for the preceding 
years and those for subsequent years were available, and in making an 
assessment to the best of his judgment the Income-tax Officer might well 
have drawn inferences from receipts in those years. Such inferences to- 
gether with other facts which a careful enquiry might disclose could have 
formed a satisfactory basis for an assessment. It should be borne in mind 
that an assessment under Section 23 (4) should not be influenced by a desire 
to punish the assessee for non-compliance with a notice under Section 22 
or Section 23, however culpable such non-compliance may be. Any deli- 
berate concealment or misstatement of the particulars of his income by 
the assessee is made punishable by Section 28; and if his act amounts to 
an offence under that Section, he should be tried and convicted if the 
offence is proved, in which case the law gives him a right to appeal, but to 
punish him indirectly by making a so-called best judgment assessment is 
wholy unwarranted. The question of law, which arises in such cases, has 
reference to the meaning of the expression “assessment to the best of his 
judgment”, and its application to the facts of a particular case. 


My examination of the relevant sections of the Income-tax Act has 
led me to the conclusion that the High Court cannot in this case direct 
the Income-tax Commissioner to make a reference:to this Court for deci- 
sion of the questions which the assessee desires to raise. The view that I 
have taken is in accord with Abdul Bari Chowdhury v. Income-tax Com- 
missioner, Burma®. We have been referred to Muhammad Hayat Haji 
Muhammad Sardar v. The Commissioner of Income-tax® in which the High 
Court passed an order requiring the Income-tax Commissioner to make a 
reference for decision of questions of law arising from assessments under 
Section 23(4). No question was, however, raised in this case as regards 
the power of the High Court to require the Commissioner to make a re- 
ference. It was merely assumed that the High Court had such power. 

The result is that I dismiss the application with costs. 

BENNET, J.—This is an application by an assessee asking for this Court 


to call on the Commissioner of Income-tax to state a case under Section 
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66(3) of the Income-tax Act. The questions on which learned counsel Cwn 
presses that a case should be stated are those numbered (1), (3), (4) and 


: aaa 1934 
(5) in the application and are as follows: == 
(1) Whether in the absence of any evidence whatever to prove the g se S es 
possession of the 4 account books for the Sambat year 1986 by the peti- a 
tionery the Income-tax Officer was justified in law in holding that the Comnas- 
petitioners had been guilty of non-production of the said books? SIONER OF 


(3) Whether the Income-tax Officer, being fully aware by January 15, Income Tax 
1931, that the petitioners were not in possession of the aforesaid 4 account Bennet, J 
books for the Sambat year 1986 was justified ın commencing proceedings 
under Section 34 of the Act and whether his action in demanding pro- 
duction of the said books and then proceeding under Section 23(4) of 
the Act was legal and regular? 

(4) Whether under the circumstances of the case the assessment was 
really made under Section 23(3) of the Act and the appeal to the Assis- 
tant Commissioner of Income-tax should have been entertained and heard 
on the merits? : 

(5) Whether the assessment being purely arbitrary and based on no 
materials however was justified in point of law? 

The facts of the case have been set out in the order of the Income- 
tax Officer making the assessment dated June 29, 1932. Those facts are 
that fer the year in question 1930-31 there was first of all an assessment 
made and in that assessment, dated May 20, 1930, a tabular statement was 
quoted showing totals which were derived from the account books for the 
Sambat year 1986 which were produced. The Income-tax Officer does 
not appear to have done more than to object to seven items which the as- 
sessee desired to deduct and the Income-tax Officer refused to allow this 
. deduction and made an assessment on the tabular statement of an income 

of Rs. 5,113. Subsequently a notice was issued under Section 34 on the 
ground that income had escaped assessment, and the Income-tax Officer 
.. required that the books should be produced again. By this time the books 
had been lost according to the assessee and they were not produced. The 
Income-tax Officer therefore claimed that he had a right to make a best 
judgment assessment under Section 23(4) and proceeded to do so. A 
revision was filed to the Commissioner against that best judgment assess- 
ment, and the Commissioner set it aside by an order dated November 28, 
1931, and required the Income-tax Officer to weigh the evidence more care- 
fully. An assessment was made again by the Income-tax Officer on 
~~ June 29, 1932, and he again assessed the income at Rs. 75,000. It is this 
assessment order which is now called in question. The actual assessment 
portion of the order occupies two typed pages, and the Income-tax Officer 
has given certain reasons for coming to the conclusion that the income 
was Rs. 75,000. The assessee claims that those reasons are arbitrary and 
that the assessment is based on no materials, and therefore is not a valid 
assessment in law. ‘The assessee made an application under Section 27 for 
. cancellation of the best judgment assessment on the grounds that he was 
prevented by sufficient cause from producing the books, and that appli- 
cation was rejected. The assessee then filed an appeal before the Assistant 
Commissioner of Income-tax both against the order rejecting the appli- 
cation under Section 27 of the Income-tax Act and against the best judg- 
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ment assessment under Section 23(4), and he claimed that it should be 
treated as an assessment under Section 23(3). On September 1, 1932 
the Assistant Commissioner held that there was no sufficient reason to inter- 
fere with the order under Section 27 and dismissed the appeal under that 
head. In regard to the appeal against the assessment under Section 23 (4) 
he held that no appeal lay and that he was unable to entertain such an 
appeal. An application was then made to the Commissioner to state a 
case which he refused to do. In this connection the Commissioner referr- 
ed to the ruling reported in In re Abdul Bari Chowdhury v. Commis- 
sioner of Income-tax, Burma‘, that the assessce had no right of application 
or reference to the High Court in the case of a best judgment assessment 
under Section 23 (4). 

The first question which has arisen for decision in this appeal is whether 
the order which the assessee desires can be made by this Court. The powers 
of this Court to require the Commissioner to state a case are given in 
Section 66(3) which begins: 

If on any application being made under Sub-section (2) the Commis- 
sioner refuses to state a case etc. . 
This shows that the power of requisition of this Court is limited in the 
same manner that an application under Sub-section (2) is limited. Sub- 
section (2) states: e 
Within one month of the passing of an order under Section 31 or Sec- 
tion 32, the assessee in respect of whom the order was passed may 
require the Commissioner to refer to the High Court any question of law 
arising out of such order . 

A requisition therefore must be in regard to any question of law aris- 
ing out of an order under Section 31 or Section 32. Section 31 deals 
with the hearing of an appeal by an Assistant Commissioner, and Section 
32 deals with the hearing of an appeal by the Commissioner against an 
order passed by an Assistant Commissioner under Section 28, or an order 
enhancing an assessment under Section 31(3). Section 28 deals with an 
order directing a penalty for concealment of income. We are not con- 
cerned here with any order under Section 32. Learned counsel for the 
assessee argues that the order of the Assistant Commissioner is an order 
under Section 31 and that therefore a requisition can be made by this Court. 
On the other hand it is contended by learned counsel for the Income-tax 
Commissioner that the order is not one under Section 31 and that therefore 
there can be no requisition by this Court. There were in fact two appeals 
before the Assistant Commissioner, Nos. 25 and 26. One of these appeals 
was against the order of the Income-tax Officer rejecting the application 
under Section 27 of the Income-tax Act, and the other appeal was against 
the assessment under Section 23(4). The Assistant Commissioner disposed 
of these two appeals by one order dated September 1, 1932, noting on the 
other appeal that it was governed by this order. In regard to the appeal 
against the order under Section 27 he held that there was no sufficient 
reason to interfere with that order. He found that the assessees had been 
in possession of the books and that they had purposely withheld them and 
that their story that the books had been lost was untrue. Now the first 
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question which the assessee desires to be treated as a question of law is in Cvm 
regard to this finding of fact and is as follows:— 

Whether in the absence of any evidence whatever to prove the posses- 
sion of the 4 account books for the Sambat year 1986 by the petitioner, Jor Ram 
the Income-tax Officer was justified in law in holding that the petitioners SHER SincH 
had been guilty of non-production of the said books? TRN 

The assumption underlying this question is that it was necessary for sonsa or 
the finding that there should be some oral evidence to the effect that the Income Tax 
books were still in the possession of the assessee. This is a very common 
delusion and is constantly brought forward in argument. The theory is 
contrary to the provisions of Section 103 of the Indian Evidence Act, 
which is as follows:— 

The burden of proof as to any particular fact lies on that person who 
wishes the court to believe in its existence, unless it is provided by any 
law that the proof of that fact shall lie on any particular person. 

In the present case it was admitted that these books had existed and had 
been produced before the Income-tax Officer in the original assessment 
dated May 20, 1930. The assessee desired the court to believe that these 
books had been lost subsequently. The burden of proof of that fact lay 
on him. It was for the Income-tax Officer and thé Assistant Commissioner 
to decide whether he had discharged that burden or not. They considered 
that the evidence which he produced was not sufficient to prove his allega- 
tion. No question of law arises from their decision on this point 

The question No. 3 which I have quoted does not appear to embrace 
any point of law which could arise and it appears to be merely an argument 
against the action of the Income-tax Officer based on the idea that because 
the assessee had made the allegation in regard to the loss of his books, which 
was subsequently held to be untrue, therefore the Income-tax Officer ought 
not to have taken proceedings under Sections 34 and 23(4) of the Act. 
No question of law can arise out of such an argument. 

The remaining questions Nos. 4 and § raise the point in regard to the 
assessment under Section 23(4) and therefore this involves the point as to 
whether the order of the Assistant Commissioner in respect to this matter 
was or was not made under Section 31. The Assistant Commissioner held 
in regard to the appeal No. 25: 

I hold that the assessment is one under Section 23(4) and I decline to 
admit the appeal, 

and further he held: 

I hold that the assessment was properly made under Section 23(4) by 
the Income-tax Officer against which no appeal lies. I am therefore 
unable to entertain the other appeal also which is against the assessment. 

Clearly therefore the Assistant Commissioner refused to entertain this 
appeal under Section 31 on the ground that no appeal lay. This is in 
accordance with the Proviso in Section 30 which is as follows:-— 

Provided that no appeal shall lie in respect of an assessment made under 
Sub-section (4) of Section 23, or under that Sub-section read wrth Sec- 
tion 27. 

In spite of this clear provision in the Act learned counsel for the as- 
sessee has argued at length that an appeal does lie against an assessment under 
Section 23(4). I cannot imagine that any clearer provision could be 
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made in the Act to show that no appeal shall lie in respect of an assessment 
under Section 23(4). The intention of the Act clearly is that in the case 
of an assessment under Section 23(4) there shall be no appeal, but the 
remedy of the assessee is limited to an application to the Commissioner to 
make a revision under Section 33. In the present case the assessee did go 
once in revision to the Commissioner and the Commissioner set, the assess- 
ment aside by his order of November 28, 1931. But instead of applying 
again in revision to the Commissioner against the new assessment of June 29, 
1932, the assessee has adopted the wrong remedy and has attempted to 
proceed by way of appeal to the Assistant Commissioner and by way of 
requiring the Commissioner to state a case and by way of requiring this 
Court to direct the Commissioner to state a case. It is not apparent why 
the assessee should have adopted this wrong method of procedure in view 
of clear provisions of the Act. 

Learned counsel for the assessee relies on certain rulings, one of which 
is by a Bench of the Patna High Court in Maharajadhiraj of Darbhanga 
v. Commissioner of Income-tax°. There does not appear to be any re- 
ference to the question before us in that ruling. On pages 278 and 279 
there was some discussion in regard to a reference at the instance of the 
assessee to the High Court under Section 66, but it is clearly stated that 
the reference was in regard to a question of law arising out of an prder 
under Section 31 or Section 32, and there was no suggestion that a refer- 
ence could be made where there was a case of a best judgment assessment 
under Section 23(4). The ruling therefore does not support the case of 
the assessee at all. Another case on which the assessee relies is Mubam- 
mad Hayat-Haji Mubammad Sardar v. Commissioner of Income-tax®. 
In that ruling a Full Bench of the Lahore High Court considered the 
question as to whether in the making of an assessment under Section 23 
(4) the Income-tax Officer possesses arbitrary authority or should ‘be 
guided by judicial principles. It was held that he did not possess arbi- 
trary authority but was not bound by strict judicial principles, and he 
should be guided by rules of justice, equity and good conscience, and that 
the assessment should be reasonable and should not proceed purely on the 
Income-tax Officer’s private opinion to the exclusion of the material be- 
fore him. 

But the ruling is no authority whatever for the proposition put for- 
ward by learned counsel for the assessee, that is, that the assessee has a 
a right to ask this Court to call upon the Income-tax Commissioner to 
state a case on this point. Learned counsel had altogether failed to notice 
that the ruling in question arises on a reference by the Commissioner of 
Income-tax himself, as is stated on page 130. A reference by the Com- 
missioner comes under Section 66(1), and such a reference may be on 
a question of law arising 

in the course of any assessment under this Act or any proceeding in con- 
nection therewith other than a proceeding under Chapter VII. 
Section 23(4) comes within Chapter IV and therefore it was com- 
petent for the Commissioner to make a reference of the question of the 
principles which should guide an Income-tax Officer in making an assess- 


ment to the best of his judgment under Section 23(4). But it is not 
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competent for the assessee to apply under Section 66(2) for a similar Cva 
reference. Nor has this Court jurisdiction to direct the Commissioner to {934 
state a case on the point under Section 66(3). 
Learned counsel laid stress on the case of Ananda v. Commissioner _ JOT Ram 
of Income-tax". The court had ordered the Commissioner to state a case“ ee 
on two points in regard to an assessee who claimed that he had no income Commis- 
arising in British India, and who had been assessed under Section 23 (4), SONT Ut 
and whose petition under Section 27 had been rejected. The Assistant er 
Commissioner held that the assessment was rightly made under Section Bennet, J. 
23(4) and the petition rightly rejected under Section 27, and he then 
went on to discuss the merits of the case and held that there was income 
assessable in British India. Application was made in revision under Sec- 
tion 33 to the Commissioner and he was also asked to state a case under 
Section 66(2). He held that no case should be stated under Section €6 
(2) as the assessment was under Section 23(4) and that the Assistant 
Commissioner should have dealt with this latter point only and should 
have rejected the appeal in limine. The case was ordered to be stated on 
the two points: 
(1) Whether a person who has been assessed under Section 23 (4) 
is entitled to prefer an appeal to the Assistant Commissioner on the ground 
that he was not liable to be assessed under the said Act, or whether the 
Proviso to Section 30, Clause (1) is a bar to the appeal; and 
(2) Whether on the facts of the present case the assessee is liable to 
be assessed under the Act. 
The Full Bench found unanimously against the assessee on both 
these points. The question now before us was never precisely formulated 
in this case but it was raised in argument for the Commissioner and 
opinions have been given on it although as the learned Chief Justice says 
on page 309 column 2 “it does not directly arise”. The learned Chief 
Justice and three Judges held that 
it is the duty of the Commissioner, if required by the assessee, to state a 
case raising the question of law whether or not the facts established 
before the Assistant Commissioner are such as to bring the assessee with- 
in the ambit of the Proviso to Section 30(1). 
(Page 311, column 1). He also held on page 310, columns 1 and 2: 
In so rejecting the appeal he is, in my opinion, under Section 31 ‘dis- 
posing of an appeal’ and such disposal is ‘a proceeding in connection with 
an assessment under this Act’. 
In column 2 he then proceeds to discuss the ruling, Duni Chand v. 
The Commissioner of Income-tax®, which says that 
When the Assistant Commissioner is satisfied that the assessment was made, 
not ostensibly but genuinely under that Sub-section, he must stay his 
hand and decline to adjudicate upon the merits of the appeal on the short 
ground that the Proviso to Section 30(1) bars an appeal in such a case. 
With great respect to the learned Chief Justice of Patna I am unable 
to agree that this quotation supports the view that the order of the Assis- 
tant Commissioner is an order disposing of the appeal under Section 31. 
The other ground which is given on page 310, column 1 is as follows:— 
Whatever the technical legal considerations the general duty of the 
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Civ Court to stand between the sub ect and the Crown in the matter of il- 
legal taxation forces me to regard this contention as very unattractive. 
Now in England there is sucH a general duty, because the English 
Jor Ram courts inherit the jurisdiction of the court of the Exchequer, which had 
SHER SINGH this special jurisdiction. But there is no such jurisdiction granted to the 
Comans- High Courts in India by their Letters Patent, nor by any Act, as in 
stonrx or general these Acts dealing with land revenue etc., provide that such 
Income Tax taxation shall be excluded from the jurisdiction of the High Courts, and 
Bennet, J. there are special revenue courts in India for the exercise of such jurisdic- 
tion. In regard to this very matter of income-tax, so far from the High 
Court having any general jurisdiction “to stand between the subject and 
the Crown” the jurisdiction of the High Court is limited to the decision 

of points of law on a reference arising under certain conditions. 
Mr. Justice Fazl Ali, on page 316, column 2, gave his reason in these 
words 





1934 








as far as I am aware there is no Section in the Income-tax Act except Sec- 
tion 31 under which the order could have been passed. 
And on page 320, column 2 Mr. Justice Davle gave a similar 
ground: 
If the order be not an order under Section 31, there is no other section 
in the Act under which it can come. 


In my opinion with due respect to these learned Judges there %s an- 
other section under which the order is passed, Section 30 (1), Proviso, and 
the learned Judges do not seem to have ‘considered this view at all. I -+ 
consider that this proviso deals with the preliminary point as to whether 
an appeal shall be heard under Section 31, and it is only where the Assis- 
tant Commissioner finds in favour of the assessee that he would proceed 
to hear the appeal under Section 31. I consider that the appeal under 
Section 31 relates to the matters enumerated by the Sub-section 30_(1), that 
is the amount or rate of assessment or the liability to be assessed etc. The 
question of whether an appeal is barred by the Proviso to Section 30 (1) isa 
question which is decided under that proviso and not under Section 31. The 
judgment of the Patna High Court was not unanimous on the point, and 
Mr. Justice Wort says on page 313, column 2: 

The assessee’s main contention is that in spite of the Proviso to Sub- 
section (1), Section 30, he has had an appeal to the Assistant Commissioner. 
The argument is based on the inzerpretation which he desires this Court 
to place upon the word ‘assessment’ in the Proviso to Sub-section (1), 
Section 30 The argument is that when you come to the Proviso ` 
to the Sub-section the word “assessment” only is used, and it is conten- 
ded that what is meant by the use of the word is merely assessment as 
regards the amount and that the Proviso does not prohibit the assessee in the 
case of a ‘summary’ assessment from appealing as regards his liability . 
In my judgment the word ‘assessment’ in the Proviso is used in the wider 
sense If the assessee had nc appeal there could be no order under 
Section 31 excepting an order stazing that no appeal lay. It is not such 
an order which is contemplated br Section 66, and if it is not, the Com- 
missioner cannot be called upon to state a case as no question of law 
arises. septs š 
(Page 314, column 2). It appears to me thàt the -main objections to 
_ the view of the majority of the Judges of the Patna High Court are: 
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(1) The Proviso of Section 30(1) is definite—‘“no appeal shall lie” and Cru 


general. It does not say | 1934 


no appeal shall lie as to the amount, rate or liability, but an appeal shall = 
lie as to whether the facts established that the assessment was liable to be _ J07 Ram 


made under Section 23 (4). SHER as 


There is na suggestion in the Sub-section that the point is to be decided Commas 
under the next section. Sunn 
(2) Section 30(1) lays down the subject-matter of an appeal under 
Section 31, and then proceeds to exempt a certain kind of case—presum- Penns J 
ably it must exempt it from the operation of Section 31. 
(3) The obvious intention of the Act is to penalize an assessee who 
brings himself within the provisions of Section 23(4). It would be con- 
trary to that intention to strain the language of the Act and allow such 
an assessee to have the right to bring any question before this Court by 
a case stated by the Commissioner at the instance of the assessee either 
directly or through this Court. There is no precisely similar procedure 
before the civil courts. But there are matters somewhat similar. For 
example, appeals are in general disposed of under Order XLI, just as in 
general the Assistant Commissioner disposes of appeals under Section 31, 
Income-tax Act. But where the appellate court rejects a memorandum 
of appeal on the ground that no appeal lies, that order is passed under 
Order 7, Rule 11 which is applied to appellate courts by Section 107 (2). 
And where the appellate court returns a memorandum of appeal for pre- 
sentation to the proper court, it acts under Order. VII, Rule 10 and Sec- 
tion 107(2). ‘There is no provision in Order XLI for such orders by an 
appellate court. It would not be correct to refer to such orders as 
“orders under Order XLI of the Civil Procedure Code.” Similarly it is 
not correct to refer to the order of an Assistant Commissioner holding 
that no appeal lies because the assessment was made under conditions where 
Section 23(4) was properly applied as an order under Section 31; it is an 
order under Section 30(1), Proviso. 


Learned counsel also referred to certain rulings of the Rangoon High 
Court which were in his favour. But those rulings have been definitely 
overruled by the Full Bench ruling reported in Abdul Bari Chaudhury v. 
r Commissioner of Income-tax®. In that case the question considered was 
exactly the question which is now before us, and the five Judges unani- 
mously held that the question whether an assessment under Section 23 (4) is 
P valid or not is not a question of law ‘that arises or can arise out of an order 
“of the Assistant Commissioner passed under Section 31, and consequently 
such a question cannot be made the ground for an order by the High 
~ Court under Section 66(3) requiring the Commissioner to state a case. 
The judgment proceeds on the point that the Proviso to Section `30 (1) 
bars any appeal against an assessment under Section 23(4) and therefore 
such an assessment cannot be the subject of an order in appeal under Sec- 
tion 31, and therefore cannot be the subject of a reference under Section 
66(2) and (3). This Full Bench judgment of the Rangoon High Court, 
in my opinion, correctly lays down the law on the point and therefore 
I follow it. es r - 
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Cv Some reference was made for the assessee to Act No. XVIII of 1933 
i934 amending the Indian Income-tax Act which was published in the U. P. 
Gazette of October 7, 1933, at page 154. By Section 28 of the Amend- 
A Jor Rai ing Act an amendment is made in Section 66 of the Income-tax Act. It 
=)" was claimed that by that amendment if there was a revision under Sec- 
Commas- tion 33 then a right to require a reference would arise under, Section 66 
STONER OF (2). This claim is incorrect. It is only in case that there is an order 
Income Tax f 3 . aul sgn 
under Section 33 enhancing an assessment or otherwise prejudicial to the 
Bennet, J. assessee that a reference can be claimed under Section 66 (2). 
For the reasons stated I consider the assessee has no right to demand 
a reference on the points and that this Court is not entitled to order a 
case to be stated on these points. The application is therefore dismissed with 
costs. The fee of the learned counsel for the Commissioner is assessed at 
Rs. 75. 
By THE Court—This application is dismissed. The fee of the 
counsel for the Income-tax Commissioner shall be taxed at the rate of 
Rs. 75 if a certificate is filed within a month. 


1934 








Application dismissed 


ben BHARTA (Defendant) ° 
1933 versus 
‘CHET RAM (Plaintiff) * á 
Dec. 22 Civil Procedure Code, Or. 8, R. 6 and Or. 20, R. 19—Set-off and counter-claim | 
—Distmction between—Starting point of limitation—Set-off cannot be 
J. claimed unless suit for its recovery was maintainable in civil couri—Ascer- 
Kina, J. tained sum—Meaning of. 

Courts in India have adopted the distinction under the English Law 
between a set-off which merely amounts to an adjustment or satisfaction 
of the plaintiff’s claim, and a counter-claim under which a defendant 
claims a decree for the surplus amount due to him; and have held that the _ 
defendant can get a set-off up to the amount of the plaintiff’s claim pro- 
vided his claim was not time-barred at the time of the suit, but if he 
wants to have a decree for the excess amount, he must show that it was 
not time-barred at the time when he filed his written statement. 

Where in a suit for the recovery of money the defendant claimed as 
a set-off a certain sum of money paid by him on account of plaintiff’s share \ 
in the arrears of Government revenue, beld, that the defendant could not 
claim a set-off because a suit brought by him to recover the amount claimed - 
was within the exclusive jurisdiction of the revenue court (vide Sec. 222, 
Agra Tenancy Act) and could not have been brought in a civil court. 

If the facts stated in the preceding paragraph be varied to this extent sag 
that the sum of money paid by the defendant was due both on account - 
of the plaintiff’s share as well as on account of the share of some other 
co-sharers, then the sum was not an ascertained sum and could not be 
claimed as a set-off. 

Civ Revision from an order of Basu Kistort Lat Arora, Judge, 
Small Cause Court of Ghaziabad. 
N. C. Vaish for the applicant. 
B. Mukerji for the opposite party. 
“Civ. Rev. 509 of 1932 
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The following judgments were delivered:— Cva 


SuLamaNn, C. J.—This is an application in revision by the defendant 1933 
from a decree of the court of small causes. The plaintiff’s case was that 
he as lambardar was entitled to recover water rates from tenants but the oe 
defendant wrongfully realised some rates from some of the tenants: that cir Ram 
when the plaintiff claimed the amount from the tenants, they pleaded 
payment to the defendant, in consequence of which his suit was dismissed ee 
by the revenue court. Accordingly, the plaintiff claimed that as lam- 

~ bardar he is entitled to recover the amount from the defendant through 
the civil court. The defendant did not deny the fact that he had realised 
the sum claimed, but pleaded a set-off on account of a payment made 
by him on account of default in the payment of Government revenue 
by the plaintiff. It appears that both the plaintiff and the defendant are 
lambardars, but it is admitted that the plaintiff alone was entitled to 
recover the water rates claimed in the suit, while he was liable to deposit 
the Government revenue which had been paid by the defendant on account 
-~ of the plaintiff’s default. The defendant claimed that Rs. 133-10-9 was 

the amount paid by him towards the revenue, but he merely asked for a 

set-off as against the plaintiff’s claim without claiming a decree for the 

balance, that is to say, without any counter-claim. 

"Phe court below held that the defendant’s claim for a set-off was 
barred by time because, on the date when he filed the written statement, 

« his remedy would have been barred by the law of limitation. It is ad- 
mitted that his remedy would not have been so barred on the date when 
the suit was filed. 

The first point for consideration in revision is whether the court was 
right in disallowing the claim for a set-off. 

. No doubt in England a clear distinction has been drawn between a 
set-off which merely amounts to an adjustment or satisfaction of the 
plaintiff’s claim, and a counter-claim under which a defendant claims a 
decree for the surplus amount due to him. Courts in India have adopted 
the same distinction and have held that in the case of a mere set-off, in 
the strict sense of the word, the law of limitation should be considered 
to be applicable on the date on which the plaintiff’s claim is brought; 
whereas in the case of a counter-claim the law of limitation should be 
applicable on the date when the written statement is filed. If we examine 
the language of the relevant provisions of the Code of Civil Procedure, 
there does appear to be considerable difficulty in accepting this distinction. 
Order VII, Rule 6 provides that where in a suit for the recovery of 
money the defendant claims to set off against the plaintiff's demand any 
ascertained sum of money legally recoverable by him from the plaintiff, 
then he may present a written statement containing the particulars thereof. 
Then, Sub-rule 2 provides that the written statement shall have the same 
effect as a plaint in a cross-suit. Sub-rule 3 says that the rules relating to 
a written statement by a defendant apply to a written statement in answer 
~ to a claim of set-off. We next have Order XX, Rule 19 under which where 
y the defendant has been allowed a set-off against the claim of the plaintiff, the 

decree shall state what amount is due to the plaintiff and what amount is 
~ due to the defendant, and shall be for the recovery of any sum which 
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appears to be due to either party. Sub-rule 3 provides that the provisions 
of this rule shall apply whether the set-off is admissible under Rule 6 of 
Order VIII or otherwise. 


It therefore follows that in the Code as it stands, there is no clear 
distinction between a mere set-off and a counter-claim. In either event 
the defendant is called upon to file a written statement and the written 
statement is to have the same effect as the plaint in a cross-suit and the 
decree has to be for the recovery of any sum which appears to be due 
to either party and this rule applies where the set-off is under Order VII, 
Rule 6 or under any other provision. 

In the view which has prevailed in India and which has been accepted 
by all the High Courts in India, there would be a different terminus-ad- 
quem for the case of a mere set-off and the case of a counter-demand. 
In the former case the amount claimed must be legally recoverable by 
him on the date of his written statement. The result is that he can get 
a set-off up to the amount of thé plaintiff’s claim, provided his claim 
was not time-barred at the time of the suit. But if he wants to have 
a decree for the excess amount, he must show that it was not time-barred 
at the time when he filed his written statement. 

There is no doubt that in spite of the difficulty caused by the language 
of these rules, there is a sound principle drawing a distinction betwétn the 
two classes of cases. 


A good answer to the plaintiff’s contention that the set-off should -- 


be held to be time-barred, is that, strictly speaking, the Indian Limitation 
Act does not provide any bar of limitation in the case of a written state- 
ment. It is only by taking an equitable view that a plaintiff is allowed 
to take advantage of the bar of limitation against a defendant. No doubt 
in Order VIII, Rule 6 the words “legally recoverable” are to be found, 
but they can be interpreted to mean legally recoverable at the time that 
the action is brought to recover an amount against which the defendant 
claims a set-off. 

It is however quite clear that following the view expressed in Eng- 
land, the courts in India have so far consistently adopted the same distinc- 
tion. The learned counsel for the appellant has not been able to bring 
to our notice any case in which a contrary view has been definitely taken. 
Litigants have therefore acted upon this interpretation of the rules, and 
it would not be fair to the defendant if we depart from the view so 
consistently taken and adopt a-new interpretation which would throw 
out many written statements that might have been filed on the strength 
of the existing rulings. On this ground we think it would not be proper 
for us to depart from the view taken so far as regards the true interpre- 
tation of the rules. We accordingly- hold that the defendant’s claim for 
a set-off in this case was not barred by time, inasmuch as it was legally 
recoverable on the date when the suit was filed. 

The next point raised on behalf of the plaintiff-respondent is that 
the defendant could not claim a set-off because a suit brought by him to 
recover the amount claimed would not have been cognizable by the civil \ 
court at all. Unfortunately, this point was not raised clearly at the time 
of the trial, as the plaintiff did not file any replication by way of reply 


( 
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to the written statement filed by the defendant. But the facts are clear. 
The defendant claims that he paid some amount in the Government Trea- 
sury on account of the default made by the plaintiff as lambardar in 
payment of the arrears of revenue. He alleged that the payment was 
made by him on account of the plaintiff’s share -in the Government 
revenue. [f we take his admission literally it would follow that the 
amount was due on account of the plaintiff’s own share and not on 
account of other co-sharers. In such a contingency Section 222 of the 
‘Agra Tenancy Act would be applicable and the defendant would be 
allowed to sue the plaintiff in the revenue court for the recovery of this 
amount under that section. 


Assuming that the whole of the amount so paid by the defendant 
was not due on account of the share of the plaintiff but was due both on 
account of the plaintiff’s share as well as on account of the share of some 
other co-sharer, it is not yet ascertained how much was due on account 
of the other co-sharers. 


There seems to be some force in the contention of the learned advo- 

cate for the appellant that if money is paid by a co-sharer on account of 
` the amount due from other co-sharers who have paid the amount to the 
plaintiff lambardar, and the latter has defaulted, the suit would not, 
strictly speaking, fall within the language of Sections 222 and 221 of the 
Agra Tenancy Act, if interpreted literally. It cannot fall under the 
former section because his claim is not for recovery of arrears of revenue 
on account of the defendant’s share, nor can it fall under Section 221 
because the defendant-co-sharer was not liable to pay the amount to the 
plaintiff-lambardar inasmuch as the amount was not payable by the 
defendant-co-sharer to the plaintiff-lambardar. 


+ The fact however remains that in the latter case it is still unknown 
how much was paid on account of the plaintiff’s own share and how much 
on account of the share of the other co-sharers. The defendant did not 
make any such specification in his written statement and it has not been 
ascertained by any court as to how much was actually paid by the 
plaintiff-lambardar on account of the share of the other co-sharers. With- 
out an enquiry into this question it is impossible to determine or ascertain 
how much was legally recoverable by the defendant which can be sued 
for in any civil court. The payment made by him was a lump sum 
without any specification. I therefore think that a claim for a set-off 
in respect of such an unascertained sum cannot be allowed. 


Kine, J.—I agree. Order VIII, Rule 6 of the Code of Civil Procedure 
does not make any distinction between a set-off and a counter-claim. 
In all the cases to which we have been referred on this point, the courts 
have been unanimous in making a distinction between a defensive set-off 
and a counter-claim in which the defendant asks for a decree to be passed 
for a sum of money in his favour. The courts have also been unanimous 
in holding that if the defendant pleads a set-off merely as a defence to 
the plaintiff’s claim, then it is only necessary that the sum claimed as a 
set-off should be legally recoverable at the date of the institution of the 
plaintiff’s suit. If, on the other hand, a defendant makes a counter- 
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claim asking that a decree for a sum of money should be passed in his 
favour, then the courts are unanimous in holding that the sum claimed 
by him should be legally recoverable at the date when he makes his claim, 
that is, at the date when he files his written statement. There is some 
difficulty in interpreting the language of Order VIII, Rule 6 so as to make 
the words “legally recoverable” mean legally recoverable at the date of 
the institution of the suit in one case, and as meaning legally recoverable 
at the date when the counter-claim is made in another case. It appears 
however that the distinction between a defensive set-off and a counter- 
claim is based upon a sound principle and is in accordance with the law 
in England. Moreover, the courts in India have been unanimous on this 
point and I think that we are bound to follow the unanimous trend of 
decisions. 


On the question of jurisdiction. I think that the defendant who had 
paid a certain sum of money as arrears of revenue, which should have 
been paid by the plaintiff as a lambardar, should have brought his suit 
against the plaintiff in the revenue court under Section 222 of the Agra 
Tenancy Act. If the revenue paid by the defendant is on account of 
the plaintiff’s share, then there can be no doubt about it that the suit 
should have been brought in the revenue court. The only doubt arises 
when the revenue payable by the plaintiff was payable partly on aecount 
of his own share and partly on account of the shares of others co-sharers. 
In such a case, it might be argued that the language of Section 222 does 
not strictly apply, because the arrezrs of revenue paid by the defendant 
would not strictly be on account of the plaintiff in the sense of be- 
ing on account of the plaintiff's share of revenue, although in an- 
other sense, it would be on account of the plaintiff because it would 
be on account of a sum which the plaintiff as lambardar was 
bound to pay. Probably, if the suit had been brought in the revenue 
court, no objection regarding the jurisdiction of the revenue court would 
ever have been raised. However this may be, the defendant himself 
stated that the revenue had been paid on account of the plaintiff’s share 
and if this is true, then it is clear that this sum could not have been 
recovered in a civil court. If, on the other hand, the sum was paid 
partly on account of other co-share-s, then the sum is not an ascertained 
sum and cannot be claimed as a set-off. f 


By THE CourT—We accordingly dismiss this revision, but inasmuch 
as the revision fails on a ground not raised at the trial, we order that the 
parties should bear their own costs in both courts. 


Revision dismissed 
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BHUP NARAIN SINGH alias SHY AM NARAIN SINGH (Plaintiff) 
Versys 
GOKHMUL CHAND MAHTON ann oTHERS (Defendants)* 
Specific Relief Act, Sec. 27(b)—Interpretation of —Suit for specific performance 
of contract for sale—Subsequent transferee impleaded—No sufficient evi- 
dence as to payment and notice—Suit to be decreed. 

Where in a suit for specific performance of a contract for sale of im- 
movable property, the plaintiff impleaded the subsequent transferee as a 
defendant, who claimed the property in suit by virtue of a registered sale- 
deed in his favour, the onus was upon the subsequent transferee to bring 
himself within the exception in Sec. 27, Specific Relief Act, and in the 
absence of sufficient evidence either on the question of payment or on the 
question of notice, the plaintiff was entitled to the relief sought by him. 

Naubat Rai v. Dhaunkal Singh, I. L. R. 38 All. 184 approved. 

APPEAL from a decision of the High Court of Judicature at Patna. 


Sir Dawson Miller, K. C. and M. A. Jinnah for the appellant. 
A. M. Dunne, K. C. and Vere Mockett for the respondents. 


The following judgment was delivered by 


Lorp THANKERTON—The appellant, who is the plaintiff in a suit for 
specific performance of a contract for sale of certain immovable properties, 
appeals against a judgment and decree of the High Court of Judicature at 
Patna, dated June 12, 1930, which reversed the judgment and decree of the 
Subordinate Judge of Patna, dated March 31, 1928, and dismissed the suit. 

In the suit, which was filed on January 27, 1927, the appellant seeks 
sptcific performance of an agreement dated November 26, 1926, under 
which he alleges that defendant No. 1 (now respondent No. 2) as karta 
of his joint family, which consisted of himself and his two sons, defendant 
No. 2 (now represented by respondents Nos. 2 and 4) and defendant No. 3 
(now respondent No. 4), agreed to sell to him certain property of the joint 
family at the price of Rs. 13,000. The present respondent No. 1, who 
was impleaded as defendant No. 4, claimed the property in suit by virtue 
of a registered sale-deed, dated December 22, 1926, by defendant No. 1, 
for himself and as guardian of his two minor sons, defendants Nos. 2 and 3, 
in favour of defendant No. 4, at the price of Rs. 15,000. 

Defendant No. 1 did not appear to defend the suit, but defendants 
Nos. 2 and 3 put in a written statement by their guardian ad litem, deny- 
ing the plaintiff’s contract, and, alternatively, in the event of the contract 
being held proved, denying that defendant No. 1 was entitled to alienate 
their interests, as the sale was not for family necessity or for their benefit. 
All the defences of defendants Nos. 2 and 3 were rejected by the Subordi- 
nate Judge, and no appeal was taken against that decision to the High Court. 
Accordingly, the issue now lies between the plaintiff-appellant and defen- 
dant No. 4, now respondent No. 1. i - 

At the trial defendant No. 4 sought to prove that he had concluded 
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an oral agreement with defendant No. 1 for purchase of the property in 
suit at the price of Rs. 15,000 on November 23, 1926, and the appellant 
sought to establish an even earlier agreement for their purchase at Rs. 13,000. 
Further, defendant No. 4 sought to prove that the appellant’s agreement 
of November 26, 1926, was not genuinely made on that date, but was con- 
cocted at a date subsequent to December 22, 1926, when the sale-deed to 
defendant No. 4 was executed and registered. But the Subordinate Judge 
rejected all these contentions, declining to believe the evidence in support 
of them, and remarking that both parties had adduced a mass of false evi- 
dence in support of their respective cases. The learned Judge -held that 
defendant No. 1 had contracted on November 26, 1926, to sell the pro- 
perty in suit to the appellant at the price of Rs. 13,000, and that finding is 
not now disputed. Pa fe 

Two main questions were argued before their Lordships, namely, (a) 
whether, on a sound construction, tne agreement of November 26, 1926 
affected the joint family’s right in the property in suit or only the individual 
interest of defendant No. 1, and (b) whether, in respect of the registered 
sale-deed dated December 22, 1926, defendant No. 4 was a transferee for 
value who had paid his money in good faith and without notice of the 
appellant’s prior contract of November 26, 1926, with the consequent 
exclusion of the appellant’s claim for specific relief, in view of Section 
27 (b) of the Specific Relief Act, 1877. 

The first question does not appear to have been argued before the 
Subordinate Judge. In the High Court Wort, J. held that the agreement 
affected the joint family interest, while Adami, J. expressed a contrary 
view. In their Lordships’ opinion, the agreement clearly affected the joint 
family interest. The question turns on the construction of the following 
passage:— : 

I, the executant, have got proprietary interest in 13 dams 6 kauris 13 
bauris 6 phauris and 13 reoris pukhta share together with kbudasht land 
in mouza Benipur Bind, pargana Bihar, district Patna, touzi No. 10618. 
I, the executant, have to sell the said share to meet certain legal necessities. 
Accordingly with a view to sell it I made negotiation for sale with Bhup 
Narayan Singh, alias Sham Narayan Singh, resident of mouza Bind, pargana 

` Bihar, district Patna, for Rs. 13,¢00 (rupees thirteen thousand) (illegible). 
I heartily agreed to sell and the said vendor (sic) heartily agreed to pur- 
chase the same for that much consideration money. 

In their Lordships’ opinion, the subject of sale is clearly the share and 
not merely the individual interest of the executant therein, and the share 
was joint family property; the addition of the words “to meet certain legal 
necessities” confirms this view. It is moreover clear that the price agreed 
upon was the fair value of the whole. i 

The second question arises under Section 27 (b) of the Specific Relief 
Act. Three questions of fact arise in the case of the later transferee, 
namely, as to payment of his money, as to his good faith, and as to the 
absence of notice to him of the original contract. ; . 

The Subordinate Judge did not accept the evidence of the appellant’s 
two witnesses, who spoke to the knowledge of defendant No. 4 of the prior. 
contract, and equally clearly he did not accept the latter’s denial of such 
knowledge, for he states: 
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Defendant No. 4 has not produced satisfactory evidence to show that he 
had no notice of the plaintiff’s cogtract, neither has he established that he 
was a bona fide purchaser for consideration. 

Defendant No. 4 had not adduced any other witness than himself on this 
point. On the question of payment of Rs. 10,500, which was to be paid 
in cash at „the time of registration, defendant No. 4 was the only witness, 
and the learned Judge states: 

He (defendant No. 4) states that he paid Rs. 10,500 to Parshadi Singh 
at_the time when he executed the kabala. Had that been so, defendant 
No. 4 would have taken the sale-deed from Parshadi at that time and 
would have himself presented the same before the Registrar for registra- 
tion. The endorsement on Exhibit B shows that this deed was presented 
for registration by Parshadi himself. That fact clearly goes to show that 
Rs. 10,500, a portion of the consideration which was to be paid in cash to 
Parshadi Singh, was not paid. 

The learned Judge held that the onus of proof under Section 27 (b) was 
on defendant No. 4, and, there being no satisfactory evidence that he was 
without notice, and the Rs. 10,500 not having been paid, the appellant 
was entitled to specific performance. 

In the High Court, both the learned Judges held that the onus of 
proof under Section 27 (b) was on the appellant, and not on defendant 
No. 4, and that there was no evidence either on the question of notice or 
the question of payment. On the latter point they disagreed with the 
inference drawn by the Subordinate Judge from the presentation of the 
sale-deed for registration by the vendor, and observed: 

That reasoning is impossible to understand, as the practice in India is 
for the vendor to take the deed for registration to the registry. 

Their Lordships are unable to agree with this statement of the practice in 
India; in such cases as the present, where a cash payment is to be made at 
the time of registration, the commoner practice is for the vendee, on pay- 
ment, to present the deed for registration and get the registration receipt. 
But while, in their Lordships’ opinion, the retention of the receipt by the 
vendor in the present case is suggestive of non-payment of the cash sum, 
they do not think that it is sufficient proof by itself of non-payment, and 
they agree with the learned Judges of the High Court that there is no suff- 
cient evidence either on the question of payment or on the question of 
notice, and that the applicability of Section 27 will depend on a decision 
as to where the burden of proof lies primarily, there being no need to con- 
sider in the present case the circumstances under which that burden may 
shift. 

It will be convenient to state the material portions of the section, 
which are as follows:— 

27. Except as otherwise provided by this chapter, specific performance 
of a contract may be enforced against— 

(a) Either party thereto; 

(b) Any other person claiming under him by a title arising subse- 
quently to the contract, except a transferee for value who has 
paid his money in good faith and without notice of the original 
contract. 


In their Lordships’ opinion, the section lays down a general rule that 
the original contract may be specifically enforced against a subsequent 
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cv transferee, but allows an exception to that general rule, not to the transfer- 
or, but to the transferee, and, in their Lordships’ opinion, it is clearly for 
—— the transferee to establish the circumstances which will allow him to retain 
Baue the benefit of a transfer which, prima facie, he had no right to get. Fur- 
ther, the subsequent transferee is the person within whose knowledge the 
v. facts as to whether he has paid and whether he had notice of the original 
pe contract lie, and the provisions of Sections 103 and 106 of the Indian Evi- 
Mamoy dence Act, 1872, have a bearing on the question. The plaintiff does not 
necessarily have knowledge of either matter. In a case in 1862 before this 
ee tom Board, Varden Seth Sam v. Luckpathy Royjee Lalla’, an equitable lien by 
AUR OTEOM . . . 
deposit of title deeds was enforced against a subsequent transferee of the 
property. In delivering the judgment of this Board, Lord Kingsdown 
stated:— 

Though both the third and the last defendants pleaded, in effect, that 
they were bona fide purchasers for value, without notice, yet they did not 
prove that defence, though the plaintiff charged notice and collusion with 
the first defendant. 

And, later:— 

The question to be considered is, whether the third and sixth defendants 
respectively possessed the land free from that lien, whatever its nature 
As one who owns property subject to a charge can, in general, conyey no 
title higher or more free than his own, it lies always on a succeeding ‘owner 
to make out a case to defeat such prior charge. Let it be conceded that a 
purchaser for value, bona fide, and without notice of this charge, whether 
legal or equitable, would have had in these Courts an equity superior to 
that of the plaintiff, still such innocent purchase must be, not merely 
asserted, but proved in the cause, and this case furnishes no such proof. 

Although under Section 54 of the Transfer of Property Act, 1882, 
the appellant’s agreement for sale does not of itself create any interest „in 
or charge on the property, their Lordships are of opinion that the rule of 
procedure stated by Lord Kingsdown is applicable to the present case under 
Section 27 (b) of the Specific Relief Act. This view under the Specific 
Relicf Act has been taken in a number of cases in India, of which it is suffi- 
cient to refer to Himatlal v. Vasudev?, Baburam Bag v. Madhab Chandra 
Pollay3. Tiruvenkatachariar v. Venkatachariar’, Naubat Rai v. Dhaunkal 
Singh® and Muhammad Sadik Khan v. Masihan Bibi’. 

Their Lordships’ attention was drawn to only one decision to a con- 
trary effect, viz., Peerkha Lalkha v. Bapu Kashiba Mali’, but their Lordships 
prefer the earlier Bombay decision in Himatlal’s case. 

Counsel for defendant No. 4 prayed in aid certain decisions on the 
somewhat analogous provisions of the insolvency statutes. -The first of 
these was Official Assignee v. Khoo Saw Cheow*, a case under Section 
50 (1) of the Bankruptcy Ordinance of the Straits Settlements, which, 
so far as material, provides:— 


Any settlement of property, not being a settlement made in favour 
of a purchaser in good faith and for valuable consideration shall, 
if the settlor becomes bankrupt within two years after the date of the 
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settlement, be absolutely void as against the official assignee. 
It was held by this Board, upon construction of the section, that the onus 
is upon the official assignee to prove that a conveyance which he 1s seeking 
to set aside thereunder was not made in good faith and for valuable con- 
sideration. In their Lordships’ opinion, that section is not im pari casu 
with the section of the Specific Relief Act in several respects. In the first 
place, the structure of that section is different, in that it does not provide 
a general rule with a permitted exception, but defines the area of voidance, 
and the prior settlements that are outside that area are expressly excluded 
from invalidation by Section 52 of the Ordinance. In the second place, the 
operation of the section is the opposite of the operation of Section 27 of 
the Specific Relief Act, in that it renders void an earlier right in favour 
of a later one. That decision was followed in Official Receiver v. P. L. K. 
M. R. M. Chettyar Firm®, which arose under Section 53 of the Provincial 
Insolvency Act, 1920, and in Pope v. Official Assignee” which arose under 
Section 55 of the Presidency-towns Insolvency Act, 1909. The provi- 
sions of these two Acts are similar to those of the Straits Settlements Ordi- 
nance. It may further be observed that, before deciding to file a suit, the 
official assignee or reciever has available any information to be obtained 
from the insolvent, and, in the case of the Straits Settlements Ordinance 
(Sectjon 31) and of the Presidency-towns Insolvency Act (Section 36), 

he has the power, through the Court, of obtaining full information. 

Their Lordships accordingly agree with the view of the Subordinate 
Judge that the onus is upon defendant No. 4 to bring himself within the 
exception in Section 27 of the Specific Relief Act, and, as already indi- 
cated, their Lordships agree with the learned Judges of the High Court 
that there is no sufficient evidence either on the question of payment or 
on the question of notice. The appellant is therefore entitled to the relief 
sought by him. Appeal allowed 

Watkins (> Hunter—Solicitors for the appellant. 

W. W. Box ¢ Co.—Solicitors for the respondents. 
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BARABONI COAL CONCERN, LIMITED (Defendants) 
versus 
THE SERVITORS AND SHEBAITS OF SREE SREE GOPINATH JIU, 
GOKULANANDA MOHANTA THAKUR an oTHErs (Plaintiffs) * 
Lease—Joint demise—Whether one lessor can sue for his aliquot share of the 
royalties—Religions endowments—Shebaits—Rights of—Lease—Wbhether one 
shebait can sue for his share of rent. 

Where a lease discloses a joint demise or contract by several lessors, no 
one of the lessors, with or without the consent of his co-lessors, can sue for 
an aliquot part of the whole amount payable to the lessors. The suit must 
be for the whole of the interest demised, else it fails. 

Where the shebaits of a family deity granted a lease of the property of 
the deity in a mine in favour of the appellant, a separate suit by one of the 
shebaits (impleading his co-shebaits as pro forma defendants) for his share 
of the. royalties payable under the lease is not maintainable. Narendra 
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Nath Kumar v. Atul Chandra Banerjee, 27 C. L. J. 605 approved. 
Where the words in a deed are zlear the subsequent conduct of parties is 
an irrelevant consideration. b : 
N. E. Railway Company v. Hastings, [1900] A. C. 260 followed. 
APPEAL from a decision of the High Court of Judicature at Fort 
William in Bengal, reported in A. I. R. [1930] Cal. 526. 
W. H. Upjobn, K. C. and R. Jardine for the appellants. 
K. V. L. Narasimbam.for the respondents. 
The following judgment was delivered by 
Lord Atness—The first respondent, in his plaint, describing himself 
as servitor and shebait to Sri Sri Iswar Gopinath Jiu idol (the respondents’ 
family deity), sought to recover Rs. 52,382, 7 annas, 15 gandas, in respect 
of his alleged one-fourth share, as one of the four shebaits of the said deity, 


` of the entire royalties on the entire raisings of coal in Mouza Monoharbahal 


for the six years ending April 13, 1924. The suit was directed against (1) 
the appellant company and (2) the second, third and fourth respondents, 
as defendants pro forma—they being the first respondent’s co-shebaits at 
the time when the suit was instituted. f 

The first respondent’s claim was based on a lease, dated May 24, 1901, 
granted by four lessors, viz., the first and second respondents, as shebaits 
aforesaid, the grandfather of the third respondent, and the father of the 
fourth respondent—on the one hand, in favour of one Kuverji Bhoja, the 
predecessor-in-title of the appellant-company, on the other hand. The 
soundness of the first respondent’s claim falls to be judged, in their Lord- 
ships’ opinion, by the terms of the lezse referred to. 

It may be convenient at this stage to set out the relevant part of the 
lease. It is as follows:— 

Mouza Monoharbahal in Pargaaa Sergarh within Police Station and 
Sub-Registry Asansol, Chowki Reniganj and District Burdwan is the rent 
free debuttar property of your family deity Sri Sri Iswar Gopinath Jiu 
Thakur. You have parichariki right in the said property as Shebait. On 
my making a proposal to take a settlement of the interests of your family 

"deity in the said Mouza for raising coal by excavating a coal mine under 
the ground of the said Mouza, you grant unto me a settlement, on the 
following terms and conditions, of the whole interest that your family 
deity has in the said Mouza for the benefit of the said family deity and 
for increasing the income of the said debuttar (estate). I take the settle- 
ment on the terms following, and agree:— 

1. That I shall raise coal from the ground underneath the said Mouza 
according to the boundaries given below and shall pay a commission of 

1 pice per maund of steam coal, 14% pice per maund of soft and hard 

coke, two annas per ton of dust coke, and % pice per maund of rubble 

coal to the extent of the interest of your said family deity. I shall pay 
off the commission due on the raisings for one month by the seventh day 
of the month following. If I fail to pay, I shall be liable to interest 
at 1 p.c. I shall not be entitled to excavate and take away coal that is 
under the existing homestead lands. I shall be entitled to excavate and 
take away the coal from under the new settlements that may be formed 
` in future outside the village. I shall be responsible for the loss‘if I cut 
away coal under the homesteads in the village. 
4. That on no account will the raising of steam coal be less than 


A. L. J. R. PRIVY COUNCIL 297 


2,56,000 maunds any year. In case the raisings be less than 2,56,000 
maunds, or if there be no raisings at all or if the raisings be suspended, 
or if I do not make any raisings, then I shall pay you a minimum royalty 
of Rs. 4,000 a year. The minimum royalty will be paid in four equal 
instalments to yourselves or your authorised officers on taking receipts. 
I shall not be entitled to plead payment of commission without receipt, 
and if I do so, it will not be entertained. If the money be not paid 
according to the Késts aforesaid, I shall be liable to pay interest at 1 p.c. 
per month. 

The Subordinate Judge of Asansol, District Burdwan, and, on appeal, 
the High Court, allowed the claim of the first respondent, with a small 
deduction, and gave judgment in his favour. Against these judgments 
this appeal is taken. 

Two questions were argued before their Lordships’ Board:— 

(1) Whether a separate suit by one of the four shebaits of the deity 
for a fourth share of the royalties payable under the lease is maintain- 
able ? ; and 

(2) It being agreed that the demise in the lease was only of the 
interest of the respondent’s deity in the Mouza, viz., an 8-annas share, 
whether the commission under clause 1 of the lease falls to be calculated 
at the prescribed rate upon the total quantity of coal raised, or only on 
the shfre of that coal which corresponds to the 8-annas interest of the deity. 

The first question, if concluded against the respondents, is in itself 
sufficient to ensure the success of this appeal. It therefore merits and has 
received careful consideration from their Lordships’ Board. 

A study of the lease discloses that the claim under consideration is con- 
cerned solely with the property of the family deity in the mine. The res- 
pondents were merely interested in it as shebaits. In these circumstances, 
it is prima facie difficult to see how one of them can competently sue for his 
share in the idol’s interest. ‘The terms of the lease would seem to forbid 
that course. They afford no warrant for splitting up the property of the 
family deity in the manner in which the first respondent essayed to do. 
If confirmation of that view be desired, it will be found in the case of 
Narendra Nath Kumar v. Atul Chandra Banerjec'. ‘The claim made by 
the respondent would thus seem to be excluded. 

Apart from that, however, the lease discloses, in their Lordships’ opin- 
ion, a joint demise or contract. That being so, in their Lordships’ judg- 
ment, no one of the four lessors, with or without the consent of his co- 
lessors, can sue for an aliquot part of the whole. The suit must be for the 
whole of the interest demised, else it fails. This is not the case, which is 
familiar, where one joint contractor has invited his co-contractors to join 
with him in a suit, where they have refused to do so, and where according- 
ly he joins them as pro forma defendants. In that case, differing from 
this case, the claim made is for the entire amount of the joint interest. 

The only answer made by counsel for the first respondent to this 
argument was that the conduct of parties, after the lease was signed, in 
accordance with which each lessor for a time accepted separate payments 
of royalties, controls the stipulations in the lease, and vouches an agreement 
between parties to vary its terms. Their Lordships’ have no hesitation in 
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rejecting this contention. The facts do not-support it. Nay, more: it 
sins against the familiar principle affirmed in the case of the N. E. Railway 
Company v. Hastimgs*—that where the words in a deed are clear, as they 
are in this case, the subsequent conduct of parties is an irrelevant consider- 
ation. 

Their Lordships desire to add that the view which they have expressed, 
in their opinion, accords with commonsense and equity. If the first res- 
pondent’s contention be sound, then each one of the four lessors under the 
lease might, successively or simultaneously, harass the appellants by separate 
suits. In the present case, there has already been a second suit. Such a 
result, in their Lordships’ view, is oppressive, and it is not sound in law. 
Their Lordships accordingly reach the conclusion that the first respondent’s 
claim was misconceived, and that they have no option but to disallow it. 

That is sufficient for the determination of this appeal. But inasmuch 
as the conclusion stated might be deemed to rest on technical grounds, in- 
asmuch as it is desirable, in the interests of future peace among the parties 
to the lease, to decide what its true construction is, and, inasmuch as their 
Lordships have formed a definite opinion on that topic, they do not hesitate 
to express it. 

The second question may be thus expressed —What is the meaning and 
effect of the undertaking embodied in the first clause of the lease? e That 
passage must be interpreted in light of the admitted fact that the interest 
of the family deity in the Mouza is 8 annas. 

Now the clause under construction, in their Lordships’ opinion, is 
inartistically and clumsily drawn. ‘They, however, entertain no doubt 
that the words “to the extent of the interest of your said family deity” are 
limiting in their character. That limitation is of the following character. 
The rate of the royalty payable is clear and undisputed. The only question 
is—in respect of what raisings is that rate payable? On what subject matter 
is it to be computed? Is it on the whole maunds of steam coal, or upon 
the interest of the idol, viz., eight annas? 

Their Lordships cannot doubt that the answer to these questions must 
be that the royalty is payable on -aisings which represent the interest of 
the family deity in the Mouza, viz., an eight-annas share. For the subject 
matter of the demise is the interest of the family deity—no more and no 
less. The abovementioned words must be accorded some meaning: and 
only thus, in their Lordships’ judgment, can full effect be given to them. 
In short, their Lordships are prepared to hold, and do hold, that the words 
“to the extent of” are equivalent, in their environment, to the words “on 
that amount which represents the interest of the family deity.” 

The competing interpretation which was suggested in argument would 
involve substituting the words “as a return for” or “in respect of” for the 
words “to the extent of.” This course does not appear to their Lordships 
to be admissible. It is to be observed that Clause 4 of the lease, on which 
the first respondent founded in argument, and which provides for the pay- 
ment of a minimum royalty, dea's with a different subject matter fon 
Clause 1, and that moreover it does not contain the vital words of Clause 1, 
“to the extent of the interest.” The proper interpretation of these words, 
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in their Lordships’ opinion, supplies the key to the riddle. ‘Their Lordships 
are then of opinion that the stipulated royalty is payable only on coal rais- 
ings which correspond with the extent of the interest of the respondents’ 
family deity in the Mouza, viz., eight annas. 

That being so, their Lordships will humbly advise His Majesty that 
the appeal should be allowed, the judgments of the lower courts set aside, 
and the suit dismissed with costs in both courts. The plaintiff-respondent 
will pay the appellants’ costs of the appeal. 

Appeal allowed 

Oswald Hickman t Cullen ¢ Co.—Solicitors for the appellants. 

Ram Singh Nebra—Solicitor for the respondents. 
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eis the dominant intention of the testator. In interpreting a provision in 
a will, it is always legitimate, and frequently helpful, to look to other pro- 
visions of settlement, in order to see what is the vocabulary of the testator 
and how he expresses himself with regard to other matters. 

Where the testator directed that certain villages shall pass to S and after 
him to his eldest son under the rules of succession laid down in Act I of 
1869, beld, that the bequest was really much the same as if it had been 
expressed in favour of S and after him his heir-at-law, according to the 
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APPEAL from a decision of the Chief Court of Oudh at Lucknow. 


W. Wallach for the appellant. 
A. M. Dunne, K. C. and M. A. Jinnah for the respondent. 


The following judgment was delivered by 


Lorn MacmmtaNn—Their Lordships do not think it necessary to call 
upon counsel for the appearing respondent. 

In these consolidated appeals from the Chief Court of Oudh at Luck- 
now the sole question for decision arises with regard to the terms of a 
paragraph in the will of Rai Bahadur Sri Ram. The will is dated May 22, 
1911, and the paragraph to be interpreted reads as follows:— 

Besides the villages comprised in Taluga Rasulpur entered in List MI 
other villages and shares in villages entered in List IV given at the foot of 
this deed, shall pass to the said Sitapat Ram and after him to his eldest son 
under the rules of succession laid down in Act I of 1869. 

The question is whether by this provision the testator conferred on 
his son, Sitapat Ram, an absolute right of property in the villages and shares 
in villages comprised in List IV or only a life interest. ‘The question has 
become of material importance because during his lifetime Sitapat Ram 
apparently incurred debts to a large amount and his creditors have sought 
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Cmt to do execution against the properties, or some of them. If the interest 
1933. Of Sitapat Ram in the villages was limited to a mere life interest, then, of 
course, the creditors could only attach such life interest. He also, ap- 
KaMAKHYA parently, granted a mortgage purporting to affect one or more of these 
v villages, and in this instance also it is obviously of importance to decide 

Kusa whether he was entitled to grant such a mortgage as owner. , 
CHAND The matter comes before their Lordships in the form of appeals from 
Lord four decrees of the Chief Court of Oudh. Three of these relate to judg- 
Mucwilles ment debts and execution decrees. In these instances the appeals are 
ex parte; in the fourth instance, which is the decree relating to the mort- 
gage, there is an appearance for the respondent, Kushal Chand, the mort- 
gagee. The courts below have unanimously held that Sitapat Ram took 
an absolute right of property under his father’s will in the villages entered 

in List IV. 

Their Lordships get little assistance from decisions with regard to 
other wills in construing the language and arriving at the intention of this 
particular testator. Certain cases in which other testators have used other 
language have been referred to, but from these the only guidance to be 
obtained is that what must be sought in every instance is the dominant 
intention of the testator. It is, of course, always legitimate, and frequent- 
ly helpful, to look to other provisions of settlement, in order to seeewhat 
is the vocabulary of the testator and how he expresses himself with regard 
to other matters. 

In the present instance their Lordships receive considerable assistance 
from the contrast between the language used in Para. 4 and that used in 
the neighbouring Para. 6. In the latter paragraph the testator, after 
directing that “Sitapat Ram shall get the villages detailed in List VI,” adds 
the words “ but he shall have no power to make transfer or create any 
incumbrance with regard to those villages, and'the said Sitapat Ram shall 
remain in possession during his lifetime and after him his sons, Adyadat 
Ram, Bidyadat Ram and Shantadat Ram or of them any person or persons 
who may be alive after Sitapat Ram, shall get equal shares.” In this ins- 
tance the testator makes it abundantly clear that Sitapat Ram’s interest 
in the villages detailed in List VI is to be limited to a life interest, thus 
showing that when he wanted to restrict his beneficiary to a life interest 
he knew the appropriate language in which to express his intention. But 
the contrast between Para. 4 and Para. 6 becomes even more conspicuous 
when reference is made to the Lists themselves, which are appended to the 
will; for List IV is headed: “Villages which Sitapat Ram and after his 
death his eldest son shall get”; while List VI is headed: “List VI of villages 
which Sitapat Ram shall get for his lifetime without the power of transfer, 
and after him, his sons mentioned in Para. 6 shall get it.” The titles of 
these Lists thus bring into striking contrast the villages which Sitapat Ram 
is to get for his lifetime without power of transfer, and the villages which 
he is to get without any such qualification. 

On the words of Para. 4 itself, the direction that after Sitapat Ram 
the villages in List IV are to pass to his eldest son under the rules of succes- 
sion laid down in Act I of 1869, imports no more than that after Sitapat 
Ram’s death his eldest son is to take these villages, for by Section 22 of 





A. L J. R. PRIVY CCUNC 301 


the Act I of 1869 it is provided that in the event of intestacy the eldest 
son shall succeed. The bequest, therefore, is really much the same as if 
it had been’expressed in favour of Sitapat Ram and after him his heir-at- 
law, according to the statutory law of intestate succession. f 

Mr. Wallach, however, sought to assimilate Para. 4 rather to Para. 3, 
and in so dping had, no doubt, the countenance of the Judges of the Chief 
Court of Oudh, though with a different intention. It is true that in 
Para. 3 the testator, in disposing of Taluga Rasulpur, used language practi- 
cally indentical with the language used in Para. 4, but Taluqa Rasulpur 
had been made the subject of a declaration under U. P. Act No. II of 
1900, and, consequently, the succession to it was thenceforward governed 
by the scheme provided by that Act, under which a life interest only was 
taken by Sitapat Ram. But that was by operation of Section 15 of the 
Act of 1900. In the case of the villages under Para. 4, on the other hand, 
there was no such declaration;. they were not subject to Section 15 in any 
way, and that being so, they passed under the operation of the rules of 
intestate succession laid down in Section 22 of Act No. 1 of 1869. 

The Judges of the Chief Court of Oudh, who state that it was agreed 
that the devise of Taluga Rasulpur in favour of Sitapat Ram conferred 
on him an absolute estate, were thus under a misapprehension as to the effect 
of that devise and were misled in seeking to derive assistance from the 
assimilation of Para. 4 to Para. 3. 

Their Lordships, as they. have said, find in the contrast between Para. 
4 and Para. 6 a safer guide to the testator’s intention, and reading Para. 4 
with the assistance of this contrast they are satisfied that the Judges of the 
court below arrived at a correct interpretation of the testator’s will, an 
interpretation which their Lordships would, in any event, be slow to 
disturb unless they were very clearly satisfied that some wrong principle 
of interpretation had been applied or some manifest error of interpretation 
committed. 

In the result their Lordships will humbly advise His Majesty that the 
appeals should be dismissed, and as there is an appearance only in one of 
the appeals, there will be costs only to the respondent appearing in that case. 

Appeal dismissed 

Douglas, Grant & Dold—Solicitors for the appellant. . 

Hy. S. L. Polak & Co.—Solicitors for the respondent. 
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C a defeasible interest in\the mahal. 

co Unless the plaintiff-preemptor seeks to preempt all the sales in favour 

wade - of the defendant-vendee, his suit merely for the preemption of a later sale 
_ “Tana can be defeated by the vendee on the strength of the title acquired by him 
CHAND under the earlier sales, though the interest derived by him thereunder was 

v not indefeasible. 

Tom Where the defendant-vendce resists the claim for preemption on the 
SATSANG strength of an interest in the mahal acquired between the date of the sale- 
SABHA deed and the date of the institution of the suit, Sec. 20 of the Preemption 


Act applies and the vendee in order to succeed must show that he had 
acquired an indefeasible interest. 

The word ‘indefeasible’ in Sec. 20, Preemption Act, cannot be taken to 
have the restricted meaning of “not being liable to preemption” but has 
its ordinary though wider meaning of “incapable of being defeated or not 
liable to be defeated”. Deo Narain v. Ajodhya Prasad, 49 All. 696=25 
A. L. J. 603 approved. 


First APPEAL from a decree of MaULVI MutiamMaD JuNAID NOMANI, 
Subordinate Judge of Agra. 


K. N. Katju, N. P. Asthana and B. Malik for the appellant. 
K. Verma and Shabd Saran for the respondent. 


Suliman, This appeal was heard by a bench consisting of Sulaiman, C. J. and 
Young, J. who passed the following order on January 15, 1932:—» 

This is a plaintiff’s appeal arising out of a suit for preemption of properties 
in village Bahadurpur Khaspur which consists of five mahals. ‘The sale-deed was 
executed on December 9, 1927 and was registered on June 9, 1928. The plaintiff 
alleged that the defendant-purchaser was a stranger and that the plaintiff was 
a cosharer in three out of the five mahals. The claim was contested by the 
defendant on the ground that the defendant was a company and had purchased 
the lands for the purposes of a manufacturing industry, and the property there- 
fore was not preemptible. It was further pleaded that under a deed of exchange 
dated October 24, 1927 the defendant had acquired shares in two out of the five 
mahals which put him on the same footing as the plaintiff. The plaintiff accord- 
ingly got his plaint amended -and paragraph 5A added under which the deed of 
exchange was challenged as being null and void and fictitious by reason of the 
fact that the property of Shambhu Dayal which had been taken in exchange by 
the vendee was the ancestral joint property of himself, his sons and grandsons. 
It was further urged that the secretary of Radha Swami Satsang Sabha, the 
defendant, had no authority to execute the deed of exchange. 

The plea that the transfer made by the secretary of the Sabha was without 
authority, has not been pressed in appeal. 

The learned Subordinate Judge has come to the conclusion that the deed ot 
exchange was real and valid and the plaintiff was not entitled to challenge it on 
the ground that it transferred joint family property. He has further held that 
the land in question was acquired for the purposes of manufacturing industry and 
was therefore not preemptible under Section 8(c) of the Preemption Act. It 
seems to us that the findings of the learned Subordinate Judge are unsatisfactory 
and it is not possible to dispose of this appeal finally without clear findings on 
certain questions of fact. 

The learned Subordinate Judge has conceded that in the case of a deed of 
gift of an ancestral property by a member of a joint Hindu family it would be 
totally invalid, but he has considered that a deed of exchange stands on a totally 
different footing. No case on the point had been reported which would have 
been a guide to him on the interpretation of Section 20 of the Preemption Act. 


C. J. 
Young, J. 
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The learned Subordinate Judge accordingly thought that ‘if the deed of exchange 
in question is not ab initio void it does got lie in the mouth of the plaintiff, a 
stranger to the said deed, to question it . , but the invalidity of the deed of 
exchange can only be questioned by his sons, and not by strangers like plaintiff.’ 
The learned judge is under a misapprehension in thinking that because the deed 
of exchange would not be void ab initio but only voidable, a stranger to the family 
cannot challenge it. The question in this case is not one of avoiding the deed of 
exchange. That can be done at the election of the member of the exchanger’s 
family only. But the plaintiff is undoubtedly entitled to impugn the exchange 
on the ground that it does not confer an indefeasible title on the vendee. If the 
exchange is capable of being avoided by the other members. of the family it is 
defeasible even though it has not. yet actually been avoided. The burden of prov- 
ing that an indefeasible title was acquired under this deed of exchange lies upon 
the vendee and he must discharge it. Ram Ugrab Rai v. Ram Samajh Rai, [1931] 
A. L. J.. 54. The learned Subordinate Judge has rightly pointed out that if a 
transaction of exchange is managed judiciously it may be even beneficial to the 
family, but he has omitted to record any finding whether in fact this exchange 
was beneficial to Shambhu Dayal’s family, so as to be binding on the other mem- 
bers. The deed of exchange cannot be assumed to confer an indefeasible title on 
the vendee without proof that the transaction was for the benefit of Shambhu 
Dayal’s family. Admittedly Shambhu Dayal is a member of a joint Hindu family 
which consists of his minor son and grandsons and the property given in exchange 
was hiş ancestral property. . 


On the second question as well the learned Subordinate Judge has erred in 
inferring that the whole of the land in question was acquired for a manufacturing 
industry. The present suit for preemption was connected with another suit for 
preemption of the property taken under a deed of exchange which the plaintiff 
alleged was in reality a sale-deed. The sale-deed in dispute in the present case 
expressly mentioned that the property was acquired by the Radha Swami Satsang, 
a registered body ‘for its dairy farm, agricultural farm and expansion of the in- 
dustries which it has started’. On the face of it the sale deed therefore showed 
that the land was required partly for purposes of a dairy farm, and partly for 
an agricultural farm and for the expansion of certain other industries not men- 
tioned in the deed. ‘The secretary of the Sabha on whose deposition reliance has 
been placed by the learned Subordinate Judge merely stated that the land in suit 
was purchased for manufacturing purposes, that they had not till then applied 
it to that use as it was in dispute, but on portions of it they had built quarters 
for their employees in the Dairy Department. This is not in exact accordance 
with the recital contained in the sale-deed quoted above. It is possible that the 
secretary is assuming that an agricultural farm is also a manufacturing faim. 
Tt is also possible that by the land in suit he meant the case in dispute in the con- 
ted case. The exact area purchased consisted of about 830 bighas plus more 
of which the area was not mentioned, which was part of a fluctuating mahal; 
,.2 mahal which changed in its extent owing to alluvium or diluvium. 
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correct conclusion can be arrived at on rhe mere statement. of Mr. Nehal Chand. 

The other finding that the defendgnt No. 1 was a company and was pro- 
tected under Section 8(6) of the Act has no force because the protection is con- 
firied to purchase of lands under the Lard Acquisition Act only. That is not the 
case here. - ; ‘ 

Before disposing of the appeal we must therefore have clear findings on the 
following two issues:— : f 7 

1. Was the exchange made by Shambhu Dayal by the deed dated October 
24, 1927 for the benefit of the family >f Shambhu Dayal? : 

2. (i) What exact portion of the Jands purchased had been acquired fer 
the purposes of the manufacturing industry? and 

(#) to what uses have the knds purchased been put (a) within one 
year and (b) so far up to the date? 
` The parties will be at liberty to produce fresh evidence on the issues remitted. 

On return of the findings the High Court held, on August 14, 1933, 
that the exchange had not been proved to be for the benefit of the family 
and there was no pressing legal neczssity for the transfer and the exchange 
was therefore defeasible. j 

The High Court further held as follows:— 

We think that in the absence of any satisfactory evidence the learned 
Subordinate Judge was perfectly justified in holding that the area in ques- 
tion had been acquired for agricultural farm, servants quarters (required 
for such an agricultural farm), pasturage, farming and garden, and that 
no part of the area was meant for the manufacturing industry at all. In. 
view of the fact that there is no reliable evidence on the point, and that 
the defendants have not utilised the land for the purpose for over a year, 
we must accept this finding. The defendants are therefore not entitled 
to take advantage of Section 8, Sub-section (c) of the Agra Preemption 
Act. . 

The last point urged in appeal is that inasmuch as the defendants had 
become cosharers by virtue of the deed of exchange dated October 24, 
1927, long before they took the sale deed, they had put themselves on the 
same footing as the plaintiff and the latter could not preempt. The con- 
tention is that in order to have acquired the status of a cosharer prior to 
the sale deed,- it is not incumbent on the defendants to show ae the 
interest acquired by them was an indefeasible interest. The learned counsel 
for the respondents has urged before us that the language of Section 20 
seems to be confined to acquisitions made between the date of the sale deed 
and the date of the institution of the suit. He further relies on the lan- pi 
guage of Sections 10 and 12 of the Act and argues that no right of pre 
emption can accrue when the defendant was already a cosharer from befg 
the date of the sale deed. Reliance is placed on the definition 
word “‘cosharer” in Section 4, Sub-section (i) and it is urged 4 
defendants fulfilled the requirements of that section, even if 
acquired by them was a defeasible interest. Reference jg 
nouncement of the Full Bench in the recent case gif 
Ram Chander Pandey where it was held that for 
to preempt it was not necessary that he should 
sible title. It is therefore contended that the A% 
the same footing as the plaintiff. ae 
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ere is a certain amount of anomaly involved in the 
sel for both the parties. If the plaintiff can main- 
poron on the strength of a defeasible title, it seems 
ants should not be allowed to defend their acqui- 
f a similiar title. On the other hand if the defen- 
defend the purchase on the ground of a defeasible 
ifficult to see how the claim for preemption of a 
nme after the first sale deed could be al- 
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thange in question was in reality a sale deed which 
hat the transfer of property by the defendants to 
igus and that the real consideration which secretly 
leration: 
i point raised is of sufficient importance to be con- 
We accordingly direct that the following points 
the Full Bench and let the record be laid before the 
constitution of such a Bench:— 
the vendee had before his purchase acquired a share 
he can defeat the claim for preemption brought by 
in indefeasible title ? 
nswer be in any way different if the deed of ex- 
the vendee turns out to be a sale deed ? 
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This case has since been followed in numerous cases. Wher the ~gi3.a—re 
chooses to borrow a technical word ¢rom the English Comm2n Law tære 
seems to be no good ground for giving to it a meaning differ-at—-am vat 
it has in the English Law..- i : j 

It would follow that where an acquisition obtained = = verde is 
liable to be defeated or capable of being defeated, even thcazl- I has wot 
yet been actually defeated, the vendee acquires merely a —ef==sibie =ad 
not an indefeasible interest thereby. - 

Now S. 20 of the Act lays down that no suit for p-e<acpcion =-ll 
lie where prior to its institution the vendee has acquired =n se efeadle 
interest which if existing on the date of the sale would be> -srred <ne 
suit. The provision obviously means that the indefeasible o-e-2st mst 
be such that if it had existed at the time of the sale, altho=tk n 2a it 
did not so exist, it would have been a bar to the claim of preacptsn. The 
phraseology employed leaves no room for doubt that the les s=:zre œa- 
templates an acquisition of an indefeasible interest by the =-= du mg 
the period between the sale deed and the institution of We <tr. Tae 
reason for this is obvious. On the execution of the sale d=d = -izh- -0 
preempt accrues to the preemptor and a cause of action arises n tes favo. 
The legislature has provided that once such a cause of actie= H= accore, 
the vendee should not be allowed to defeat the claim for pr2=a-ta=n "oed 
on the cause of action unless and until he acquires not mzæ = deca- 
sible but an indefeasible interest in the mahal between the 2e-«2 =f ^e 
sale deed and the period of the suit. It is accordingly clear th= it -s=ot 
sufficient for a vendee to acquire a mere defeasible interest. If he -y-=ts 
to resist the claim of the preemptor successfully he must shor =a: ke Sas 
subsequently to the sale deed and before the suit was fil: aqrired =n 
indefeasible interest. : 

On this interpretation of Section 20 it would follow ==t the reg- 
site condition of the acquisition of an indefeasible interest i: to b= fufr-d 
only when the vendee is résisting the claim on the strength = = acqod- 
tion made between the sale deed and the institution of the a% A moka- 
tary transfer in favour of the vendee during the pendence =f the suz is 
of no avail to him under the Proviso to Section 19. It weald siso s=m 
that no section of the Act lays down that a vendee canno==e= cothzer 
at the time of the sale if he possesses merely a defeasible tteest in ae 
mahal. It is the subsequent acquisition by him which is wqu-2d tc >e 
indefeasible. . 

-~ It was held by a Full Bench of this Court in Narsingh Ter: v. En 
Chander Pandey? that in order to enable a preemptor to mürin a Sit 
for preemption it is not necessary for him to show that h: zi:e had =- 
come indefeasible and that he himself was not liable to = pmp. 
The word “cosharer” is defined in S. 4, Sub-section (1) as 1 p=scn o =r 
than a petty proprietor who is entitled as proprietor to an7 sheme cr vart 
in a mahal. There is no justification whatsoever for introduc zew weds 
into this definition and holding that that proprietor must =¥e verzh. ed 
his interest more than 12 months before the cause of ac~ =:cru2c n 
his favour. Similarly the words “petty proprietor” and *~a-=:se-" n 

-*[1932] A. L. J. 719 
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Sub-sections (7) and (8) of Section 4 cannot be given restricted mean- 
ings. One is, therefore, driven to hold, as was laid down by the Full Bench 
case referred to above, that for a person to be a cosharer it is not required 
that he should have acquired an indefeasible title at the time. Indeed 
numerous cases, decided before the Preemption Act came into force, can 
be cited under which a plaintiff who acquired a share under one sale deed 
was allowed to preempt another sale deed taken shortly after his own. 
Now S. 12 gives the classes of persons who are entitled to preempt and 
they include coparceners and cosharers. It must therefore be held that 
in order to have the right of preemption it is enough that the preemptor 
is a cosharer at the time of the sale deed and it is not further incumbent 
upon him to show that he had before that date acquired an indefeasible 
interest in the mahal. 

The position of the vendee, who is resisting the claim of preemptor 
on the ground that he himself is a cosharer, must of a necessity be similar. 
If a preemptor can maintain a suit on the strength of a defeasible title, 
the vendee in the same way can resist the claim on the ground of a defea- 
sible interest if it existed at the time of the sale. If when the sale takes 
place it so happens that the plaintiff and the vendee both possess defeasible 
interests in the same mahal, it would be illogical to allow the plaintiff 
with a defeasible title to have preference over the vendee with an equally 
defeasible title.. When both stand on the same footing, there is absolutely no 
ground for giving one preference over the other. As the Act makes no dis- 
tinction between defeasible and indefeasible titles so far as the preemptor is 
concerned, it would follow that the defendant-vendee, who has a defeasible 
title at the time of the sale deed, would be an equal cosharer whether the pre- 
emptor on that date has a mere defeasible or an indefeasible title. It is only 
when the defendant acquires title after the cause of action has accrued in 
favour of the preemptor in execution of the sale deed that it is incumbent 
upon him to show an indefeasible title. Barring this exception, there is 
nothing to show that the defendant with a defeastble title existing at the time 
of the sale cannot successfully resist a plaintiff with an indefeasible title. 
On the view expressed by the Full Bench in Narsingh Narain’s case both 
the plaintiff and the vendee would be cosharers at the time of the sale, 
whether their titles are defeasible or indefeasible, and if they both come 
in the same class under S. 12 the preemptor cannot claim any preference 
at all. 

It is urged on behalf of the respondent that this view may involve a 
difficult situation where a defendant has taken several sale deeds in succes- 
sion for it might well be argued that even if he must submit to preemption 
of the first sale deed, he can resist the claim to preempt the subsequent 
sale deeds because on those dates he had a defeasible title by virtue of the 
first sale deed. We, however, do not think that such a result will neces- 
sarily follow. ‘There was plenty of authority before the Agra Preemp- 
tion Act which did not allow a vendee to take advantage of an earlier sale 
deed which was being preempted. In a case where there are such succes- 
sive sale deeds, a preemptor ought to preempt all the sale deeds and if 
separate suits are filed they can be connected with each other. If the plain- 
tiff. succeeds in preempting the earlier sale deeds and thereby destroys the 
very foundation of the defence of the vendee so far as the subsequent sale 
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deeds are concerned, he must get a decree for preemptil 
sale deeds as well. It is no answer 30 say that the ver 
title at the time of the subsequent sule deeds. Such aj 
vail when the very foundation of i is being destroye 
the same time. The court will p-ss.a decree for pi 
sale deeds and it would be inconsistent to allow the de 
earlier sale deed as a defence which also is allowed to [ 
court. Of course, where a plaintiff omits to preempt: 
where the first transaction confers a «'efeasible interest li 
from a Hindu widow or a member of a joint Hindu far 
preempted by the plaintiff, łt would be open to the ve: 
defence to the claim for preemptisn of his subsequ 
where the first transaction is a sale deed and is bein 
plaintiff himself and a decree is to te given to the pla: 
be based on it so as to defeat the caim for preemptic 
sale deeds.. ‘This view is consistent with the view wi 
the Agra Preemption Act came into force and we have, 
that the legislature intended to al-er that law. Ac 
be no real difficulty in the case of saccessive sale deedt 

Our answer to the first questicn, therefore, is th! 
before his purchase acquired a shar: with a defeasible 
preempted by the plaintiff) he can defeat the cli 
brought by the plaintiff who had ar. indefeasible title. 

Our answer to the second question is that if: tk 
relied upon by the vendee, which -annot be preemp* 
a sale deed and the plaintiff is preerapting that sale d 
not successfully defeat the: claim far. preemption on | 
ostensible deed of exchange’ which 5 found to be in t 
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conversion with.a dishonest intention, and it is. not ' 
pletion of the offence that actual loss must have bee 
the intention to cause it is enou-h; and the court wi 
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Langridge v, Atkins, I. L. R. 35 All. 29; Mukhammad Rashid Khan v. 
King-Emperor, 96 1. C. 656; S. F. Rich v. K.-E., [1930] A. L. J. 849; Brij 
Lal v. K.-E., [1932] A. L. J. 269 bverruled. 
. CRIMINAL REVISION from an order of I.J. C. Acron Esq., District 
Magistrate of Dehra Dun. __ 

The following is the Referring Order :— l 

Baypat, J.—One Mohan Lal of Chakrata filed a complaint under Section 403, 
I. P. C. against Jai Singh, proprietor, General Trading Company, Dehra Dun and 
Kashi Ram Mehta, manager, Indian National Bank of Industries Ltd., Dehra Dun 
in the Court of the Sub-Divisional Magistrate at Chakrata. The allegations in 
the complaint were that one Shamsuddin drew .a cheque in favour of Abdul Aziz 
on the Imperial Bank of India. Abdul Aziz endorsed the cheque to Mohan Lal 
who paid cash to Abdul Aziz. Mohan Lal had to send some money to the General 
Matches Agency, Dehra Dun, and he sent Shamsuddin’s cheque after due endorse- 
ments to the Matches Agency. The cheque somehow fell into the hands of Jai 
Singh, the proprietor of the General Trading Company who cashed the cheque 
through Kashi Ram, the manager of the Indian National Bank of Industries Ltd., 
Dehra Dun. It is to be noticed that both the accused Jai Singh and Kashi Ram 
are residents of Dehra Dun and the misappropriation took place in the ordinary 
acceptation of the term at Dehra Dun. A plea was taken on behalf of the 
accused by means of an application for transfer before the District Magistrate of 
Dehra Dun that the Chakrata courts had no jurisdiction in the matter inasmuch 
as theeoffence under Section 403, I. P. C., if committed at all, must be deemed 
to have been committed at Dehra Dun. In the application for transfer the accus- 
ed also alleged certain grounds for the transfer of the case from Chakrata to Dehra 
Dun on the assumption that the Chakrata courts had jurisdiction. This combined 
application for transfer was given to the District Magistrate of Dehra Dun but he 
passed an order in the following terms:— 

“This application is put in at a late stage and I will not hold up the case 
on it. You should proceed to hear the defence, but before passing 
x final orders you should send the record to me with your remarks on 
this application, and if I then'think that the case should be transferred 
I will transfer it.” 

It is not possible to appreciate the meaning of this order. It is a direction 
to the trying Magistrate, to try and hear the prosecution as well as the defence 
witnesses, possibly to hear arguments, but the magistrate is directed to restrain 
himself from passing final orders and is requested to submit his remarks upon the 
application for transfer. 

The accused being dissatisfied with this order have come up in revision to 
this Court and the principal ground that has been taken is that in view of the 
clear provisions of Section 182(2), Cr. P. C., the Sub-Divisional Magistrate of 
Chakrata had no jurisdiction to try the case, the alleged offence having been com- 
mitted at Dehra Dun. The other grounds taken in revision are based upon the 
balance of convenience at Dehra Dun and upon the fact that the complainant’s firm 
being the Government Cashier at Chakrata constantly comes in contact with the 
Sub-Divisional Magistrate and therefore it is not fair té the accused that the case 
should be tried at Chakrata. The relief was that ‘the High Court would be 
pleased under the provisions of Section 185, Cr. P. C. to transfer the case from 
the file of the Sub-Divisional Magistrate of Chakrata to some court in Dehra Dun 
of competent jurisdiction to try the case. So far as the balance of convenience 
and the position of the complainant in Chakrata is concerned there is no affidavit 
before me and these matters, according to my view, can be better disposed of by 


an independent application for transfer after affidavits have been exchanged. The- 


question, however, as to whethér the court at Chakrata has jurisdiction to try the 
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case is of some importance. It is contended on behalf of the accused that Sec- 
tion 181(2), Cr. P. C. controls Section 179 and that therefore the offence of 
criminal misappropriation can be tried fn a court within the local limits of whose 
jurisdiction any part of the property which is the subject of the offence was received 
or retained by the accused person or the offence was committed. It is submitted 
that this is a complete provision regulating jurisdiction in a case of criminal mis- 
appropriation and no other provision regarding the place of enquiry or trial ought 
to be looked into when an offence of criminal misappropriation or criminal breach 
of trust is involved. It should be noticed that the guiding section regarding the 
place of enquiry or trial, namely, Section 177, Cr. P. C., which says that “every 
offence shall ordinarily be enquired into and tried by a court within the local limits 
of whose jurisdiction it was committed” is incorporated in Section 181(2), 
Cr. P. C. On the other hand on behalf of the complainant it is argued that Sec- 
tion 179, Cr. P. C. is in no way controlled by Section 181, Clause 2 and under Sec. 
tion 179 this offence like any other offence may be tried in a court within the 
local limits of whose jurisdiction the offence was committed or within the local 
limits of whose jurisdiction any consequence has ensued. It is submitted that the 
loss to Mohan Lal, the complainant, occurred at Chakrata. This loss is the con- 
sequence of the action of the accused and, therefore, the Chakrata courts have 
jurisdiction. So far as the Allahabad High Court is concerned it seems that with 
a single dissentient note in the case of Girdhar Das v. Emperor, 21 A. L. J. 621, 
it is committed to the view that Section 181 (2), Cr. P. C., is controlled by 
Section 179, Cr. P. C. Some of these cases have distinctly held like that whereas 
others seem to suggest the same. I may mention the following cases:— ® 

(1) Q.-E. v. O’Brien, I. L. R. 19 All. 111; (2) Emperor v. Mahadeo, I. L. R. 
32 All. 397; (3) Langridge v. Atkins, I. L. R. 35 All. 29; (4) Md. Rashid Khan 
Arzoo v. Emperor through Sarwar Husain, 96 I. C. 656; (5) S. F. Rich v. 
K.-E., 1930 A. L. J. 849; (6) Brij Lal v. Emperor, 1932 A. L. J. 269 and (7) 
Ganeshi Lal v. Nand Kishore, 1. L. R. 34 All. 487. These are all single Judge 
decisions. The other High Courts seem to have taken a contrary view and I may 
mention the Full Bench case of Bombay, in re Jivandas Savchand, 1. L. R. 55 
Bom. 59. The learned Chief Justice who delivered the principal judgment in ethe 
case said as follows:— 

“putting it shortly, two rival views have been put forward one of 
which has appealed to some of the High Courts and the other to other 
High Courts. The first view is that a loss to the principal is a normal, 
if not a necessary, consequence of criminal breach of trust, and that 
the accused, can, therefore, be tried either where the offence was com- 
mitted or where the loss was incurred, and for that reliance is placed 
on Section 179 of the Code of Criminal Procedure. ‘The alternative 
view is that loss is not a necessary ingredient of the charge of criminal 
breach of trust, and that Section 179 of the Code has no application, 
the case falling only within Section 181, Sub-section 2. Putting it 
quite shortly I think in the three cases the High Court of Allahabad 
has taken the first of these two views The second view 
has been taken by the High Courts of Madras, Calcutta, Lahore, Patna 
and Rangoon.” 

The following is the reference to the cases decided by the other High 
Courts:— 

Charu Chander v. Emperor, I. L. R. 44 Cal. 595; (2) Mabtabdin v. The 
Crown, A. I. R. 1924 Lah. 663; (3) Gowkaran Lal v. Sarju Saw, [1920] 21 
Cr. L. J. (Pat.) 519 and (4) Abmed Ebrabim v. Hajee A. A. Ganny, I. L. R. 1 
Rang. 56. : 

‘T direct that the papers of this case be laid before the Hon’ble the Chief 
Justice with a request that he will kindly pass orders for the case to be decided 
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either by a Bench of two judges or by.a larger Bench if he considers it advisable. Crummar 


Saila Nath Mukerji, N. C. Gangyli and Sri Ram for the applicant. i934 
Govind Das for the opposite party. = 


M. Waliullah (Assistant Government Advocate) for the Crown. WYE Ram 


The following judgments were delivered:— v 
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SULAIMAN, C. J.—This is an application in revision from an order 
of the District Magistrate of Dehra Dun, declining to transfer a case pend- Sulaiman, 
ing in the court of the Sub-Divisional Magistrate of Chakrata forbadh Geil 
but ordering him to proceed to take the evidence for the prosecution and 
hear the defence and then send the record to him for final orders as to 
whether the case would be transferred. The revision came up for disposal 
before a learned Judge of this Court, who rightly remarked that “it is not 
possible to appreciate the meaning of this order”. Obviously if there was 
a case made out for. transfer, the order should have been made forthwith 
or else the application should have been rejected; the matter should not 
have been ordered to be kept pending till the entire evidence had been 
recorded. This is particularly so when the main ground for the transfer 
was that the Magistrate had no jurisdiction to try the case at all. 


In this reference we are not concerned with the convenience or pro- 
priety of transferring the case. The sole question which arises for con- 
sideration is whether the Sub-Divisional Magistrate of Chakrata has juris- 
diction to entertain this complaint. Mohan Lal filed a complaint against 
the applicant, Kashi Ram Mehta, who is the manager of the Indian National 
Bank of Industries Ltd. at Dehra Dun, and also against Jai Singh, the 
proprietor of the General Trading Company, Dehra Dun, under Section 403, 
I. P. C. The prosecution case was that one Shamsuddin had drawn a 
cheque payable to bearer in favour of one Abdul Aziz, who signed the cheque 
without endorsing it in favour of any particular person and gave it to Mohan 
Lal; Mohan Lal then sent this cheque to the General Matches Agency, 
Dehra Dun, in payment of certain outstanding liabilities, but without 
signing the cheque at all. The cheque, according to the complaint, was 
delivered by mistake to Jai Singh, the proprietor of the General Trading 
Company, instead of being delivered to the General Matches Agency. Jai 
Singh handed it over to Kashi Ram Mehta and got the cheque cashed 
through him, with the result that ultimate loss has either fallen or is likely 
to fall on Mohan Lal, who is a resident of Chakrata. The objection to the 
want of jurisdiction of the Magistrate was taken at a somewhat belated 
stage, the objection being that the offence, if any, was committed at Dehra 
Dun and the complaint could not be entertained by the Magistrate at 
Chakrata. It may be mentioned that Chakrata is a sub-division in the 
Dehra Dun district. 


Under Section 403, I. P. C. whoever dishonestly misappropriates or 
converts to his own use any movable property is liable to punishment, and 
% dishonest misappropriation for a time only is a misappropriation within 
e meaning of this Section. Misappropriation or conversion has not been 
cifically defined, but the word “dishonestly” has been defined in Sec- 
4, I. P.C. A man is said to doʻa thing dishonestly when he does it 
e intention of causing wrongful gain to one person or wrongful loss 







s 312 HIGH COURT - [1934] 


Caminal to another person. It follows that a mere misappropriation or conversion 
rah to one’s use is not sufficient for the completion of an offence but that the 
—— element of dishonesty is essential, “and dishonesty comes into existence 

Kası Ram as soon as there is an intention of causing wrongful gain or wrongful loss. 

MEHTA > cons ` 

a Obviously it is not necessary that the gain or loss should accrue before the 

Emperor completion of the offence of dishonest misappropriation. All that seems 

Sal to be necessary is that there should be misappropriation or conversion with 

nlarman, ; 2 x i . 

.c. J, the intention of causing wrongful gain or wrongful loss. ‘These sections, 
therefore, indicate that it is not necessary that loss or gain should have 
actually accrued before the offence is completed. All that is required is 
that there should be an intention of causing such gain or loss which would 
amount to a dishonesty. 

Chapter XV of the Code of Criminal Procedure deals with the juris- 
diction of the Criminal Courts :n inquiries and trials, Sections 177 to 
184 indicate the places where certain alleged offences should be tried. Sec- 
tion 177 is undoubtedly the general section and lays down that 

every offence shall ordinarily be inquired into or tried by a Court within 
the local limits of whose juzisdiction it was committed. - 
Then follow other sections which in particular cases lay down that the 
offence may be tried in other places as well. In particular, Section 179 
says that 
when a person is accused of the commission of any offence by rean of 
any thing which has been done, and of any consequence which has ensued, 
such offence may be inquired into or tried by a court within the local 
limits of whose jurisdiction any such thing has been done, or any such con- 
sequence has ensued. 
Section 180 refers to the place of trial when an act is an offence by reason 
of its relation to another offence. Section 181, Sub-section (2) specifi- 
cally deals with the offences of criminal misappropriation and criminal 
breach of trust and lays down that such an offence may be inquired into 
or tried by a court within the local limits of whose jurisdiction any part 
of the property which is the subject of the offence was received or retained 
by the accused person, or the offence was committed. It is noteworthy 
that although Section 181 repeats the place where the offence was com- 
mitted, which occurs in Section 177, it does not repeat the place where a 
consequence might have ensued, as referred to in Section 179. Section 182 
deals with the place of inquiry or trial where the scene of offence is un- 
certain and provides that when it is uncertain in which of several local 
areas an offence was committed etc., it may be inquired into or tried by a 
court having jurisdiction over any of such local areas. Section 183 deals 
with an offence committed whilst the offender is in the course of perform- 
ing a journey or voyage and provides that it may be inquired into or tried 
by any court through whose jurisdiction the offender passed during his 
journey or voyage. Lastly, Section 184 deals with offences against Rail- 
way, Telegraph, Post-office and Arms Acts, and provides that the offence 
may be inquired into or tried in a presidency town, whether the offence 
is stated to have been committed within such town or not. `. 

It may at once be conceded that these sections are in no sense co 
tradictory or conflicting. If there be an offence which falls under 
than one of these sections, it may be tried at any of the places me 
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in either of these sections. Section 177 is the only general section; but 
that lays down the place of inquiry im ordinary cases, and it is obviously 
subject to the particular sections that follow it. It is, therefore, not quite 
accurate to say that Section 179 either controls or is controlled by Section 
181. It is to be noted that the legislature has used the word “shall” in 
Section 177, while it has used the word “may” in all the other sections. 
Obviously the intention is to widen the scope and permit inquiries be- 
ing held at more than one place. It is easy to conceive of cases which 
can fall both under Section 179 and Section 181 or Section 183. An 
offender may in a dacoity seriously injure another person at one place 
who may be taken to another place and may die there. It is obvious 
that the act was committed at the first place and the consequence of 
the act, which constitutes an essential ingredient of the offence of murder, 
took place at the other place. In such a case he can not only be tried in 
either of these two places, but can also be tried under Section 181 (1) at 
the place where the person charged is, i. e., where he is being tried. Simi- 
larly, if the offence of murder was committed by a person who was travel- 
ling by railway, he may not only be tried at the place where he injured 
the deceased and at the place where the deceased ultimately died, but also 
at all the places through which he passed in the course of that journey 
undereSection 183. These sections, therefore, have obviously a cumula- 
tive effect and are not mutually exclusive in the sense that if one section 
- applied the other can never possibly apply. 
But the main question for our consideration is not whether if Sec- 
| tion 179 applies, it has been overridden by Section 181, Sub-section (2), 
but whether Section 179 at all applies to this case. The expression “of 
J any consequence which has ensued” in that section obviously means “by 
“feagon of any consequence etc.”. ‘The repetition of the word “of” leaves 
} f Tqubt that the prepositional phrase “by reason of” governs “‘conse- 






nid 


„as well. In this view the section can have only one meaning, 
‘that the commission of the offence must be 


\ 7 reason of anything which has been done and by reason of any conse- 
| aence which has ensued. 


A other noteworthy fact is that the word “and” has been used ins- 
the word “or”. Indeed, if the doing of anything were in itself suffi- 
) constitute the offence contemplated in this section there would 


n no occasion to use the expression “of any consequence which 

led” at the place at which it occurs; it would have been quite suffi- 

i “nention it at the end of the section where it is already mentioned. 
i +e, the act done and the consequence which has ensued are to 
together amounting to the offence, the commission of which 

hed against, then it necessarily follows that ‘the consequence 
inecessary ingredient of the offence in order that Section 179 be 
| If the offence is complete in itself by reason of the act hav- 
pee and the consequence is a mere result of it which was not 
or the completion of the offence, then Section 179 would not 
able. The illustrations to the section also make it clear that the 


wih the act done constitutes the offence. But if the two can be separat- 


E jce contemplated in the section is a consequence which coupled 
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ed and the act itself is sufficient to constitute the offence, it would make 
the section inapplicable. ° 

That this is the correct interpretation, is further strengthened by the 
circumstance that the Legislature has thought it fit to make a special pro- 
vision about criminal misappropriation and criminal breach of trust in Sec- 
tion 181, Sub-section (2). But it may be conceded that this fact in itself 
would not be sufficient to hold that the two sections do not overlap. 

Now in the case of criminal misappropriation or criminal breach of 
trust the offence is complete as soon as there is misappropriation or con- 
version with a dishonest intention.. It is not necessary that the loss to 
the owner should have been actually suffered by that time. It is possible 
to conceive of cases where no actual or material loss may occur to the 
owner, and yet the offence of misappropriation or breach of trust may be 
complete. Indeed, in most cases the principal intention of the offender 
is not to cause loss to the owner, but a wrongful gain to himself or others, 
although in most cases also the loss to the owner is a necessary consequence 
of gain to other persons. 


The opinions on the true interpretation of this section have been divid- 
ed in this Court. The other High Courts have now come round to the 
view that the consequence contemplated in Section 179 is such a conse- 
quence as is a necessary ingredient of the offence itself. The latet Full 
Bench case of the Bombay High Court, in re Jivandas Savchand’, reviews 
the various authorities of the High Courts in India. It is not necessary 
for me to examine the earlier decisions in the other High Courts in which 
a contrary view had been taken, but it is certainly necessary to examine 
the cases of this Court on which reliance has been placed by counsel on 
both sides. 


In Queen-Empress v. O’Brien? Chief Justice Sir John Edge held that 
where certain goods belonging to the complainant had been sent to the ac- 
cused for sale in Lower Bengal and the latter did not remit the price of 
those goods, as he was bound to do, to his employers in Cawnpore, he could 
be tried at Cawnpore as well. No doubt the learned Chief Justice remark- 
ed that Section 179 was applicable because the consequence of the appli- 
cant having made away with, for his own purposes, goods of his employers, 
or the price of them, was a loss of the value of those goods ensuing to the 
employers at Cawnpore, But at the same time he pointed out that it 
might be very difficult to prove where the actual offence of breach of 
trust had been committed. The goods had been transferred from place 
to place and they disappeared ultimately. The accused actually went ta 
Cawnpore, and it was there that he failed to render account to his em- 
ployers. In these circumstances, it may be that the learned Chief Justice 
thought that as it was not ascertainable where the offence of breach oë 
trust had been committed and the accused was at Cawnpore and he failed 
to account for the price of the goods at Cawnpore, the Magistrate at Cawn- 
pore had jurisdiction to try the case. But if the learned Chief Justice 
meant to lay down that even if the offence were known to have been com- 

„mitted somewhere outside Cawnpore, the mere fact, that the consequence, 
namely, the loss to the employer, occurred át Cawnpore, gave the Cawn- 
1I L, R. 55 Bom. 59 FL L R. 19 AlL 111 


A. L. a HIGH COURT 315 


pore court jurisdiction, then, in my opinion, his observation was not right. 

In Babu Lal v. Ghansham Das? Knox, J. clearly laid down that the 
only reasonable interpretation which can be put upon the words “and of 
any consequence which has ensued” in Section 179 is that they are intend- 
ed to embrace only such consequences as modify or complete the act 
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alleged to þe an offence. Accordingly the learned Judge held that where Emreror 


the substance of the complaint was that the accused had dishonestly and 
fraudulently, two days after becoming insolvent, realised at Calcutta the 
moneys due in respect of certain hundis which the complainant had pur- 
chased, the offence could be inquired into only in Calcutta and not at 
Aligarh where the complainant lived. 


In Emperor v. Mahadeo* the accused was employed as an agent by a 
firm in Mirzapur and goods were entrusted to him for sale in various dis- 
tricts in Lower Bengal, and from time to time as he sold the goods, he 
remitted money to his employers at Mirzapur, but when called upon to 
furnish accounts, he offered a much smaller sum than was due and did 
not submit any account. Tudball, J. held that the courts at Mirzapur 
had jurisdiction to try the accused for whatever offence he had committed 
arising out of the above transactions. But the learned Judge very clearly 
pointed out that he did not rely on Section 179 of the Criminal Procedure 

eas governing the case, but on Section 182 of the Criminal Procedure 
Code, for on page 398 he observed: f 

It is impossible to state exactly where the act of embezzlement or the 
various acts of embezzlement took place but they must have taken place 
either at Mirzapur, or at one of the various districts where the applicant 
travelled in order to sell his master’s goods. Section 182 of the Cade 
would apply, it seems to me, equally well. 

I may in this connection point out that in many cases of criminal 
misappropriation or breach of trust there may be considerable difficulty in as- 
certaining the exact place where or the exact point of time when the 
offence was in fact committed. In cases of such uncertainty Section 182 
would obviously apply. It may also be pointed out that where it is the 
duty of an agent not only to return specific goods to his principal but to 
account for that and to render account, the offence of misappropriation 
may not be committed till he has the dishonest intention of causing wrong- 
ful loss to his master and wrongful gain to himself, and, therefore, it may 
not possibly come into existence till ultimately he refuses either to render 
account or to pay the balance due. This may happen not only at the 
place where he received money but at the place where he is employed or 
his master resides. In each case it is pure question of fact where or at 
what time the offence of misappropriation was complete. But, as pointed 
out above, it is not necessary for the completion of the offence that actual 
loss must have been caused to the owner, intention to cause it is enough. 

In Ganeshi Lal v. Nand Kishore® Karamat Husain, J. laid down “that 
the word consequence” in this 

section, (Section 179) in my opinion, means a consequence which forms 
a part and parcel of the offence. It does not mean a consequence which 
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is not such a direct result of the act of the offender as to form no part of 
the offence. 

He followed the ruling of Knox, J. in Babu Lal’s case and distin- 
guished the ruling of Sir John Edge in O’Brien’s case. 

The case of Langridge v. Atkins? may be taken to be the first case 
which is directly in favour of the complainant. In that case, Rafiq, J. 
distinctly laid down that loss caused to the person beneficially entitled to 
property through a criminal breach of trust is a consequence which com- 
pletes the offence and the prosecut:on would, therefore, lie at the place 
where such loss has occurred. The learned Judge relied on the previous 
cases quoted above. It appears that before the learned Judge both the 
parties were agreed as to the interpretation of Section 179, Cr. P. C., and 
the only point of difference betweer. them was whether loss resulting from 
criminal breach of trust is said to be of such a consequence as completes 
the offence. The observations of the learned Judge were accordingly 
made when the point was partially conceded, and he laid down that loss 
to the victim of a nia ee of trust is a consequence which alone 
can complete the offence. So far as this observation is concerned I am not 
prepared to agree with it. But it may be pointed out that even in that 
case it was the fact that the compleinant Mrs. Atkins did not know where 
the machine entrusted to the accused was at the time of her husband’s 
death, or at the time she demanded its return, or at what places the appli- 
cant had exhibited it and for a long time she could not trace the address 
of the applicant. If, therefore, it was unknown at what place the offence 
had been actually committed, Section 182 might well have been applied to it. 

On behalf of the respondent some reliance has been placed on the 
observations made in the Full Bench case of Sheo Shankar v. Mohan Sarup". 
No doubt at two places the learned Chief Justice remarked that the 
intention of the Bench was expressed to be to uphold the decision «in 
Langridge v. Atkins and that the case before them did appear to them to be 
undistinguishable from that case. But at the same time it was pointed 
out that it was not necessary to consider the various decisions on Section 
179, Cr. P. C., because on the facts of that case the question was clear that 
the Mirzapur court had jurisdiction. I do not think that the observation, 
that the plan of misappropriating the money had been conceived at Mirza- 
pur, was made the basis of the decision. As pointed out by Bennet, J. in 
a subsequent case, this would not be a true criterion. When the learned 
Judges themselves did not consider it necessary to examine the rulings on 
Section 179 or consider its true interpretation, I cannot consider this case 
to be an authority binding upon us. In fact the point was really left 
open and not decided. 

In Girdhar Das v. Emperor® Kanhaiya Lal, J. held that the offence of 
criminal breach of trust would be inquired into and tried by the court 
within whose jurisdiction the oftence was committed or any part of the 
property was received or retained by the accused, and not by a court with- 
in whose jurisdiction the loss may have been suffered by the complainant. 
The learned judge however loosely referred to Section 179 being control- 
led by Section 181, Cr. P. C. which, as noted above, is not an accurate 
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statement. In Muhammad Rashid Khan v. King-Emperor® Dalal, J. 
rightly pointed out that there was nq divergence between Section 179 and 
Section 181(2); but he held that the court, in whose jurisdiction any con- 
sequence has ensued, can try the offence of criminal breach of trust. The 
previous authorities do not appear to have been cited before him; certainly 
there is no reference to them in the judgment. 

In Behari Lal v. Ganga Din™ Banerji, J. held that a court, in whose 
jurisdiction the accused has neither to submit any accounts nor to pay the 
complainant the profits of the firm, cannot try an offence of misappropria- 
„ion of partnership funds. The case proceeded on the ground that even 
the court, in whose jurisdiction a consequence ensued and which was em- 
powered to try the case, would not have jurisdiction to do so if, in fact, 
the accused had neither submitted an account nor made any payment 
within that jurisdiction. 

In S. F. Rich v. K.-E.™ Dalal, J. again pointed out that the provisions 
of Chapter XV (a) of the Code of Criminal Procedure are not separately 
independent of one another and it is not correct to say that if one of the 
provisions applies another would not. In this he was obviously right. 
But he went on to lay down that for a criminal breach of trust the loss to 
the owner would be a consequence of the offence and the case would be 
triable by a Magistrate in whose jurisdiction such consequence ensues. This 
is in conformity with his previous pronouncement, but it is one which I 
am not prepared to accept as correct. - 

In Brij Lal v. King-Emperor™ Bennet, J. after considering some of the 
previous cases of this Court, thought that the weight of authority was in 
favour of the view that there is jurisdiction in the case of a breach of trust 
in the courts of the district to which the accused is alleged to be bound to 
make a remittance. But ina later case, Jagan Nath v. Emperor’*, the same 
learned Judge had to consider the question and, after reviewing some of 
the previous authorities, came to the conclusion that in the case of a crimi- 
nal breach of trust the criterion of the residence of the person who suffers 
from loss is not a correct criterion for determining jurisdiction and that 
the offence is complete even though the loss is suffered by the owner actu- 
ally at some other place. 

It is thus obvious that opinion in this Court has not been altogether 
uniform and that even in this Court there is plenty of authority in support 
of the view which has been taken in the other High Courts that S. 179 
contemplates cases where the act done and the consequence ensuing there- 
from, together constitute the offence. In my opinion this is the correct 
view of the law and the opinions to the contrary expressed by Rafig, J. 
and Dalal, J. and Bennet, J. in earlier case, must be taken not to be correct. 

I would, therefore, hold that the Chakrata court has no jurisdiction 
to entertain this complaint. 

MUKERJI, J.—I entirely agree. In my opinion the offence to which 
Section 179 refers must be one which is constituted in two portions. One 
must be the act done and the other the consequence following that act. In 
other words, the consequence must enter into the definition of the offence 
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itself. If there be any consequence following the act which constitutes the 
offence and if such consequence is not mentioned in the Indian Penal Code 
in the definition of that offence, that consequence is to be disregarded for 
the purpose of S. 179. . 

The offence with which the applicants have been charged is ọne 
under S. 403, I. P. C. The offence is completed as soon as tħe accused 
person dishonestly misappropriates or converts to his own use any movable 
property. The word “dishonestly” is defined in S. 24 of the Indian Penal 
Code as anything done with the intention of causing wrongful gain to one 
person or wrongful loss to another person. When a man misappropriates 
a property to himself he acts with the intention of causing wrongful gain 
to himself. There can be no doubt that the necessary consequence, in most 
cases at least, of his causing wrongful gain to himself is wrongful loss to an- 
other person. But the wrongful loss to another person which is caused by 
the wrongful gain is not considered in S. 403. Therefore it cannot be said 
that unless there is a corresponding wrongful loss to another person there 
can be no criminal misappropriation. 

In this view S. 403, I. P. C. is not an offence to which S. 179 refers. 

The case law has been exhaustively discussed by the learned Chief 
Justice and it has been pointed out by him that all the High Courts have 
now come to the view that this is the meaning to be put on S. 179 of the 
Criminal Procedure Code. l 

I therefore agree in holding that in the circumstances of this particular 
case before us the Chakrata court has no jurisdiction to entertain the com- 
plaint. i 

Kine, J.— entirely agree to the views expressed by my learned brothers 
and think it unnecessary to add anything further. 

By THE Court—The application is allowed and it is hereby ordered 
that the case started on the complaint of Mohan Lal against Kashi Ram 
Mehta and Jai Singh under S. 403, I. P. C. now pending in the court of 
the Sub-Divisional Magistrate of Chakrata be transferred from his court to 
that of a competent Magistrate of Dehra Dun, whom the District Magis- 
trate of Dehra Dun may select. 

Application allowed 


FULL BENCH 
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Vendor and Purchaser—Sale—Vendee directed to pay off a third person—Vendee’s 
failure to pay—Vendor’s remedy—When loss to be proved—Transfer of 
Property Act, Sec. 55 and Contract Act, Sec. 74. 

Where property is transferred by a vendor to a vendee and there is a 
direction to the vendee to pay off a third person, the transaction may be 
one of any of the three following characters:— 

(1) The amount left in the hands of the vendee may be a part of the 

° purchase money remaining unpaid, in which case it is money belonging to 
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vendees were entitled to retain the money until the vendor provided the rest 
of the money for the purpose of freeing the property from the encumbrances 
upon it and that from the nature of the transaction it was not a deposit 
upon which the vendees would be liable to pay interest. Similarly in Izzat- 
un- nissa Begam v. Partab Singh? the decree-holder purchased certain pro- 
perty at ar auction sale subject to two prior mortgages, but later on as a 
result of another litigation the mortgages were declared to be invalid. The 
judgment-debtor-mortgagor .brought a suit against the decree-holder-pur- 
chaser for recovery of the amount due on these two mortgages. Their 
Lordships of the Privy Council in dismissing the claim laid down at page 
589 that :— ‘ 
On the sale of property subject to encumbrances the vendor gets the 
_’ price of his interest whatever it may be, whether the price be settled by 
private bargain or determined by public competition together with an in- 
demnity against the encumbrances affecting the land. The contract of 
indemnity may be express or implied. If the purchaser covenants with 
the vendor to pay the encumbrances it is still nothing more than a contract 
of indemnity. The purchaser takes the property subject to the burthen 
attached to it. If the encumbrances turn out to be invalid the vendor 
has nothing to complain of. He has got what he bargained for. His 
indemnity is complete. He cannot pick up the burthen of which the 
eland is relieved and seize it as his own property. 
Their Lordships held that the purchaser was in no sense a trustee for the 
vendor, liable to account for the amount of the encumbrance which dis- 
appeared and the vendor could not participate in any benefit which the 
purchaser might derive from his purchase. That was obviously a case 
where the equity of redemption had been sold and the invalidity of the 
previous mortgages enured to the benefit of the purchaser, and the judg- 
ment-debtor could not possibly claim-a refund of the amount of the mort- 
gage debts which were considered to be invalid. 

On the other hand, there is plenty of authority in support of the view 
that where the property transferred to the vendee is free from encum- 
brance and money is left in the hands of the vendee to discharge certain 
debts of the vendor, which are not a charge on the property sold, the 
vendor, in case of non-payment, is entitled to recover the amount. Courts 
have felt no difficulty in decreeing the claim, though there has been some 
divergence of views, as to the true basis on, which such a claim should be 
decreed. ew 

In Raghunath Rai v. Brijmohan Singh? where money had been left in 
the hands of a second mortgagee to pay off a prior encumbrance but he kept 
the money in his pocket, with the result that the prior mortgagee beat 
a suit against the mortgagor for a much larger amount and obtained a 
decree, it was held that the mortgagor was entitled to recover the full 
amount of the decree obtained against him by the first mortgagee. 


In Raghubar Rai v. Jai Raf a Bench of this Court held that upon- 


failure to pay money due by a vendor to a third party, which the vendee 
agreed to pay without any time for payment having been fixed, the vendor 


had a right to sue for the money. The learned Judges quoted English 5 
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authorities to show that even before an injury was done or damage took 
place, the vendor could bring an action in order that the person making the 
covenant may place him in a position to meet the liability he had undertaken. 
The learned Judges held that the breach of the covenant, without any actual 
loss, gave a sufficient cause of action to the vendor and holding that the 
cause of action had accrued on the date of the breach, they aetually held 
the suit to be time-barred. In the course of the judgment they observed 
that one breach of a contract can furnish only one cause of action and no 
more and the actual loss when it accrues is only one of the results of the 
breach and creates no second cause of action. But this was purely an 
obiter dictum and no part of the actual decision in the case. 

In Sarju Misra v. Ghulam Husain” the Bench decreed a claim for dama- 
ges after the mortgagor, who had left money in the hands of the mortgagee 
for payment to prior creditors who had not been paid off, had actually made 
the payment himself. With regard to Raghbar Rai’s case they observed that 
the point whether the date on which the actual loss was sustained gave 
the plaintiff a second cause of action did not arise in that case and was not 
decided. 

In Ram Narain v. Nihal Singh? one of us, as a single Judge, followed 
the ruling in Raghbar Rai’s case but with regard to the question whether, 
if the transferors themselves paid off the mortgage money and redeemed 
the property, they might not have a fresh cause of action to recover the 
ee pointed out that the observations in Raghbar Rai’s case were obiter 

icta. 

In Ramanand Bharti v. Sheo Das” where upon a sale of property part 
of the sale consideration was left with the vendees for payment to the ven- 
dor’s mortgagee and the sale was preempted and neither the vendees nor 
the preemptors paid the vendor’s mortgagee it was held that the vendor 
could enforce his lien in respect of the money remaining unpaid against 
the property in the hands of the preemptors. The dictum to the contrary 
in Gurdial Singh v. Karam Singh? was not accepted as it was not necessary 
for the decision of that case. 

In Sheo Pati Singh v. Jagdeo Singh® decided by a Bench of which one 
of us was a member, it was held that where part of the sale consideration 
is left in the hands of the vendee for payment to the vendor’s nominee and 
the amount is not paid as directed, there is nothing to prevent the vendor 
changing his mind and recovering the amount himself on the ground that, 
not having been paid as directed, it is his unpaid purchase money and that 
his suit cannot be deemed to be premature because he has not paid his own 
nominee in the first instance. 

Similarly in Raghukul Tilak v. Pitam Singh? another Bench of this 
Court held that it is the duty of the vendee to pay down the purchase 
money to the vendor or to such person as the vendor nominates and the 
fact that the vendor nominates a third person to receive the money does 
not mean that the vendee’s liability to pay the vendor ceased. They held 
that the third person receives and gives a discharge to the vendee on be- 


half of the vendor, and if the third person does not receive the money, the 
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vendee’s liability does not cease. 

We may also point out that in Raghunath Chariar v. Sadagopa Chari- 
ar™ an earlier case of that Court (Dora Singa Tevar v. Arunachelam Chetti? 
was followed and it was held that where property was transferred to an- 
other in consideration of the latter agreeing to pay certain sums to third 
persons, a suit to recover the amount was maintainable without showing 
that the vendor was in any way damnified by the vendee’s failure. 

In Ram Rachya Singh Thakur v. Raghunath Prasad Missir? it was 
held that the vendor was entitled to recover the amount left in the hands 
of the vendee for payment of a previous debt due by the vendor although 
he himself had not paid the amount, bit his brother had done, and that 
the vendor was not bound to show that he was in any way damnified by 
the failure of the vendee to pay the sums left with him. 

It now remains to consider the true basis of the liability. The rights 
and liabilities of the buyer and the seller are “in the absence of a contract 
to the contrary” regulated by the provisions of S. 55, T. P. A. If there 
were a special contract to the contrary, such a contract would override 
the provisions of the section. But the provisions would be enforceable 
where they do not conflict with any covenants in the contract of sale. 

But where there is no contract to the contrary, the seller is entitled 
undesS. 55 (4) (b) toa charge upon the property in the hands of the buyer 
for the amount of the purchase money remaining unpaid and for interest 
on such amount. Under Sub-section (5) (b) the buyer is bound to pay 
or tender the purchase money to the seller or such person as he directs: 
provided that where the property is sold free from encumbrances the buy- 
er may retain out of the purchase money the amount of the encumbrances 
on the property and shall pay the amount so retained to the persons enti- 
tled thereto. It follows that where property is sold free from encumbrances 
and yet there are encumbrances outstanding on the property the buyer may 
retain in his hands sufficient amount to pay off the encumbrances, but it 
is his duty to pay the amount so retained to the prior encumbrancer. The 
vendee cannot be allowed to retain the amount and neither pay it to the 
seller nor to the encumbrancer. 

Now where property has been transferred by a vendor to a vendee 
and there is a direction to the vendee to pay off a third person, the trans- 
action may be one of any of the three following characters :— 


(1) The amount left in the hands of the vendee may be a part of the 
purchase money remaining unpaid, in which case it is obviously money 
belonging to the vendor and if not paid as directed is still due to be paid 
to the vendor, or 

(2) it may amount to a covenant with an undertaking to relieve 
the vendor from his existing liability in which case a suit on the covenant 
may lie, or 

(3) it may be a mere promise to perform an act for consideration or 
a contract of indemnity in which case a suit for damages incurred on the 


breach of the contract would lie under Section 125 of the Contract Act; 


but it must be proved that loss has been sustained. 
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Where the money left in the hands of the vendee is in substance a 
part of the purchase money itself, there is a statutory charge created by 
Section 55 which is enforceable as such. The money is already due to the 
vendor and if not paid as directed can be recovered by enforcement of the 
charge without the vendor being called upon to show that as a consequence 
of a breach of any covenant he has suffered some other actual damage. 
Such a suit is not of the nature of a suit for damages on breach of contract 
at all, but a suit for recovery of amount due by enforcement of the charge. 
The position is similar to a person who mortgages his property as security 
for the payment of an amount due from him. On a suit for sale to re- 
cover that amount, it would be no defence that the mortgagee has not by 
the non-payment suffered any damage in any way. The amount is due 
and must be paid, and if not paid, it can be recovered without proving any 
other special damage. 

In the second case if there is a clear undertaking and the vendee has 
agreed to release the vendor either from his personal liability to another 
person or release his property from any previous encumbrance, he is bound 
to fulfil his undertaking. A suit on the covenant would lie. Loosmore v. 
Radford, Where a date has been fixed for payment and that date has 
expired the suit to enforce the covenant may perhaps not strictly be called 
a suit for specific performance of contract, but it is certainly a suit gn the 
covenant to compel the vendee to release the vendor from his liability which 
he had undertaken to free him from. In order to explain the point we 
may give an illustration: A money decree against an owner of property 
is in execution and he is liable to be arrested and sent to jail and an ances- 
tral house of his is also liable to be attached and sold. With a view to saving 
himself from the disgrace of being sent to jail and also to protect his an- 
cestral house he transfers all his other properties to a vendee who agrees 
to pay off the decree by a certain date. The vendee fails to pay the 
amount. On a suit brought by the vendor to enforce the covenant, it 
can hardly be a defence to say that as the fixed date has expired the vendor 
must now wait till he has been arrested and sent to jail and then sue for 
damages for breach of contract, or that he must wait till his ancestral house 
has been sold and then sue for damages for the loss sustained. "The vendor 
is entitled to enforce the covenant and when there is an immediate appre- 
hension of his suffering irreparable loss he is entitled to call upon the ven- 
dee to make good the payment which he had promised to make. The 
fixing of the date was for the benefit of the seller and there is no reason 
why he should not insist on the covenant even after the expiry of the date. 

In the third case, where there is a mere contract to perform an act 
or to indemnify the promisee, a suit for damages can, of course, lie only 
when damage has been suffered. But it would be wrong to suppose that 
time for a suit for damages for such a breach of contract would have com- 
menced to run from the original failure to perform the contract even be- 
fore any damage was sustained. The damage caused would undoubtedly 
give a fresh cause of action for a suit for damages which is of a different 
character from a suit for the enforcement of the covenant. 

a _ We must now consider the terms of the contract between the parties, 
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In view of the fact that in the sale-deed by Mst. Naima Khatun there 
is no expressed mention in the body of,the document that she herself would 
have to make any payment to the prior mortgagees, that in the endorsement 
where there is a reference to the amounts left in the hands of the vendee 
for payment to the mortgagees the recitals for payment are previous to 
the recital, that the executant would be responsible to get the property 
relinquished and the fact that in the contemporaneous security bond there 
was a specific date mentioned by which the defendant must make the pay- 
ment to the mortgagees and there was no reference to any payment being 
made by the vendor herself, the Bench has interpreted these documents to 
mean that it was the duty of the vendee to make the payment to the mort- 
gagees in the first instance. Admittedly no tender was made. Indeed, 
the vendor has produced the mortgagees in order to show that they would 
have been prepared to accept the payments if they had been made. 

The sole question of interpretation before us is whether there was any 
special contract between the parties under which the vendee was liable to 
pay the amount left in his hands to the plaintiff herself if he did not pay 
it to the mortgagees. In the security bond (p. 139) the vendee, after 
having recited that Rs. 19,800 had been left with him for payment of the 
debts due to the prior mortgagees, stated that the vendor for the satisfac- 
tion gf the fact that the vendee should pay the amount aforesaid (rupiya 
mazkur) by January 10, 1926 demanded security, he hypothecated his pro- 
perty as security for the same and gave it in writing that he should pay 
the aforesaid amount (rupiya mazkur) to the mortgagees by January 10, 
1926 and that he would raise no objection and then stated 

If I fail to pay the said amount (rupiya mazkur) by the date men- 
tioned above, I shall be liable to pay to Mst. Naima Khatun aforesaid 
Rs. 15,000 as damages (harja) in addition to the amount aforesaid (rupiya 

e mazkur). For default in payment Mst. Naima Khatun shall have power 
to realise the amount aforesaid (rupiya mazkur) with damages (harja) and 
costs by enforcement of the hypothecation lien, and auction sale of the 
property given below as also the other property of every description and 
the person of me, the executant, in any way she may like and I shall have 
no objection whatever. 

From a perusal of the document it is quite clear that the sum of 
Rs. 19,800 has been referred to at several places in this document as “the 
amount aforesaid” (rupiya mazkur) whereas the sum of Rs. 15,000 is refer- 
red to as “damages” (harja). It is also clear that there was a special co- 
venant that if the vendee failed to pay the amount aforesaid, i.e., Rs. 19,800 
by the date above mentioned he would be liable to pay to Mst. Naima 
Khatun Rs. 15,000 as damages in addition to the amount aforesaid, i. e., 
Rs. 19,800; and that on default the vendor would have power to realise the 
amount aforesaid, #, e., Rs. 19,800, with damages, #. e., Rs. 15,000 and costs 
by enforcements of the hypothecation. We have no doubt in our minds 
that on a proper interpretation of this document the defendant-vendee 
agreed that in case of default of payment to the prior mortgagees by 
the date mentioned, he would be liable to pay to Mst. Naima Khatun 
both the amount of damages to the extent of Rs. 15,000 as well as the 
amount of Rs. 19,800 which had been left in his hands for paymente 
We are not concerned with any hardship that such an undertaking might 
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have involved. If the defendant entered into such a covenant he is liable 
to pay the amount to the vendor. Jt is no defence to say that he would 
not pay Rs. 19,800 to the vendor so long as it is not established that the 
vendor has actually suffered damage or sustained any other loss. Such a 
defence is of no avail so far as the sum of Rs. 19,800 which was part of 
the purchase money is concerned, but would have force so far as the sum 
of Rs. 15,000 is involved. ‘This last mentioned sum was in the nature of 
a penalty and under Section 74 of the Indian Contract Act the vendor 
can recover only the amount of damages which she can prove that she 
has incurred up to the maximum of Rs. 15,000. In this view of the matter, 
we hold that there was a special contract under which the vendee agreed 
to pay to Mst. Naima Khatun direct the sum of Rs. 19,800 exclusive of 
damages and costs in case he failed to pay the amount to the previous 
mortgagees by January 10, 1926. On this security bond the plaintiff is 
entitled to maintain her suit for recovery of this amount without first 
proving that she herself has had to make the payment to the mortgagees. 


We further think that inasmuch as this amount of Rs. 19,800, if paid, 
would have gone to free from the encumbrances not only the property 
transferred to the vendee but also the other two properties of the vendor, 
at any rate, to a substantial extent, it is impossible to hold that the trans- 
action was in the nature of a mere sale of an equity of redemption® We 
must hold that this sum of Rs. 19,800 which the vendee promised to pay 
under the security bond was a part of the unpaid purchase money. Ac- 
cordingly a suit compelling the defendant to make the payment would lie. 
The plaintiff’s remedy is not restricted to a claim for damages for breach 
of contract only after she has been actually damnified by the defendant’s 


failure. 


Mr. Mukerji, counsel for the plaintiff, has, however, consented that 
the defendant may be called upon only to pay the amount with interest 
and costs in court to the credit of the previous mortgagees, and that she 
should get only the surplus that remains after the mortgagees have been 
paid off and the property transferred to the vendee completely freed from 
the charge. He has further agreed that even any other previous encum- 
brances that might be discovered should be discharged out of the money 
deposited by the defendant before any payment is made to the plaintiff. 
This is a very fair request which we are glad to accede to. 


Our answer to the questions referred to us are therefore as follows:— 


(1) The plaintiff is entitled to a decree for refund of the whole of the 
amount left in the hands of the vendee together with interest at the rate 
running on the mortgage debts. But in view of the consent of the plain- 
tiff’s counsel the amount should be deposited in court for payment of the 
previous encumbrances in the first instance. 


(2) She is not entitled to any decree for damages, without proving the 
extent of the damages actually incurred by her. 

(3) No decree for the specific performance of the original contract 
as it stood can be made in this case, but the plaintiff can compel the defen- 
‘dant to pay the amount in order to release her other properties from lia- 
bility even though she may not yet have suffered actual loss. 
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BANSGOPAL (Applicant) 
VETSUS 
KING-EMPEROR (Opposite party) * 

Criminal Procedure Code, Secs. 369 and 419—Copy of judgment not filed with 
petition of appeal—Order rejecting appeal—Whether amounts to ‘judgment 
—wWhether appeal can be admitted on judgment beng filed. 

Where a copy of the judgment is not attached to the petition of appeal, 
the petition does not comply with Sec. 419, Cr. P. C., and it ıs open to 
the appellate court to reject the appeal, and the order rejecting the appeal 
does not amount to a judgment within the meaning of Sec. 369, Cr. P. C. 
It is therefore open to the appellate court to admit the appeal on a copy 
of the judgment being filed, and dispose it of on the merits. 

Ibrahim v. Emperor, A. I. R. [1928] Rang. 288 rehed on. 

CRIMINAL REVISION from an order of I. M. Kpwar Esq., Sessions 

Judge of Cawnpore. 


I. B. Banerji for the applicant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


BENNET, J.—This is an application in revision against an order of the 
learned Sessions and Subordinate Judge of Cawnpore dated July 12, 1933, 
passed on an appeal which was filed before him by an accused person from 
a conviction by a Magistrate under Section 225B of the Indian Penal Code, 
and a sentence of 6 months’ rigorous imprisonment. The facts are as 
follows:—After the conviction by the Magistrate an appeal was presented 
on behalf of the accused to the Sessions Judge on June 1, 1933. As there 
was no copy of the judgment, which is required by Section 419 of the Crimi- 
nal Procedure Code, the learned Sessions Judge allowed 10 days for a copy 
of the judgment to be filed. On June 16, 1933, the learned Sessions 
Judge passed the following order: 

No steps have been taken to complete this appeal by filing a copy of 
the judgment. I therefore dismiss the appeal. The appellant must now 
surrender to his bail. 

Subsequently on June 20, 1933, an application was made on behalf of the 
accused stating that the appellant’s counsel and the applicant could not 
know the date fixed for filing a copy and that a copy of the judgment 
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was herewith filed and asking that the appeal should be heard on the ~ 


merits. On this the learned Sessions Judge passed the following order on 
June 21, 1933: 

I see that copy of the judgment was applied for within the time allowed 
by me. I will therefore admit the appeal, subject to objection. It is 
transferred to Sessions and Subordinate Judge for disposal. 

When the appeal was heard by the learned Sessions and Subordinate Judge, 
counsel for the Crown argued that the court had no jurisdiction to hear 
the appeal because Section 369 of the Criminal Procedure Code prevent- 
ed the sessions court from altering or reviewing its judgment. It was 
claimed that the order of June 16, 1933 amounted to a judgment dis- 
missing the criminal appeal and therefore that judgment could not bé 
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subsequently altered. The question is whether the order of June 16, 1933 
does amount to a judgment such as is contemplated by Section 369 of the 
Criminal Procedure Code. Learned counsel argued that under the pro- 
visions of Section 367 of the Criminal Procedure Code, every judgment 
should contain certain details as to the point or points for determination, 
the decision thereon and the reasons for decision. But that section states 
that its provisions may be excepted by other provisions of the Code and 
as a matter of fact a court may summarily dismiss a criminal appeal under 
Section 421 of the Criminal Procedure Code, without giving the points 
for determination or the reasons for the decision. 

The order of June 16, 1933 does not come under Section 421, as an 
order passed by the appellate court on perusing a petition of appeal and 
the copy of the judgment and considering that there is no sufficient 
ground for interference, because no copy of the judgment was before the~ 
court. There are no definite rules laid down in regard to the action to 
be taken by the appellate court where the petition of the appeal does not 
comply with Section 419 of the Criminal Procedure Code, że., where 
there is no copy of the judgment attached to the appeal. But it appears 
to me that it is open to the appellate court to take action where the copy 
is not supplied. ‘The question is what is the nature of that action. I con- 
sider that the action taken in the present case may be correctly deseribed 
as rejection of the appeal and not as dismissal. The appeal is rejected 
because it did not comply with the provisions of Section 419. A similar 
order would have been passed for the rejection of the appeal if the appeal had 
been filed beyond the period of limitation. In both cases I consider that 
the order rejecting the appeal cannot be held to be an order amounting 
to a judgment within the meaning of Section 369. Under that section it 
is laid down in various rulings that the section applies to judgments and 
not to orders of rejection on the ground of formal defects. It has been 
so decided in Ibrahim v. Emperor’, that where a criminal court dismisses 
an appeal for default of appearance, it is not a judgment and that the judg- 
ment contemplated by Section 369 of the Criminal Procedure Code is 
a decision on the merits. In that case a criminal revision had been dismiss- 
ed for default of appearance and it was held that the High Court could 
admit a revision again and dispose it of on the merits. Under the circums- 
tances I consider that the order of the Sessions and Subordinate Judge 
refusing to consider this appeal on the merits is a mistaken order and accord- 
ingly I set that order aside and I remand this criminal appeal to the Sessions 
Judge of Cawnpore for disposal on the merits. : 
Case remanded 
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BASANT LAL (Defendant) Crvu. 

Versus Gone 

CHIRAUNJI (Plaintiff)* 

Tenancy Act (III of 1926), Sec. 271 and Cwil Procedure Code, Sec. 141 and Oct, 24 

Or. IX—Issue referred to cwi} court—lssue decided ex parte—Whethe 
civil court can entertain application for setting aside ex parte decision. 

A civil court to which an issue has been sent by the revenue court fo: 
decision under Sec. 271, Tenancy Act, and which has decided that issue 
ex parte, has jurisdiction to entertain an application for the setting aside 
of the ex parte decision and to decide the issue on its merits. 


Crv Revision from an order of D. N. Roy Esq., Munsif of Agra. 
P. M. Verma for the applicant. 

Jagdish Swarup for the opposite party. 

The following judgment was delivered by 


KenpaxL, J.—The question that has arisen in this application for Kendall, J. 
revision is whether a civil court to which an issue has been sent by the 
revenue court for decision under Section 271 of the Agra Tenancy Act, 
1926, and which has decided that issue ex parte has any jurisdiction to 
entertain an application for the setting aside of the ex parte decision and 
to decide the issue on its merits. The facts are fully given in the order 
of the learned Munsif. He has come to the conclusion that the civil court 
has jurisdiction under the provisions of Section 141 of the Civil Procedure 
Code and Order IX of the First Schedule. 

It has been argued for the applicant by Mr. P. M. L. Verma that 
Section 141 has no application, and he has cited the case of Thakur Prasad 
v. Fakir-ullah’. In this case their Lordships of the Privy Council held that 
this section of the Civil Procedure Code, or rather the equivalent section 
of the old Code, had no application to execution proceedings, so that there 
is no real analogy between that and the present case. My attention has 
however been called to the remarks of their Lordships in that judgment 
on page 111 in which they say 

that the proceedings spoken of in Section 647 included original matters in 
the nature of suits such as proceedings in probates, guardianships and so 
forth and do not include executions. 
In the case of Sarat Chandra Bose v. Bisweswar Mitra? a Bench of the Cal- 
cutta High Court in discussing the above case interpreted the expression 
“so forth” as meaning proceedings ejusdem generis and the expression 
“original matters” as ` 
. matters which originate in themselves and not those which spring up from 
a suit or from some other proceedings or arise in connection therewith. 
The issue with which we have to deal in the present case is a question of 
title, and it goes to the very root of the suit which was before the revenue 
court. It seems to me quite clear that it must’ be held to be a matter which 
originates in itself and not as one which “springs from a suit or from some 
other proceedings or arises in connection therewith”. If we turn to the 
*Civ. Rev. 339 of 1933 e 
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` wording of Section 141 of the Civil Procedure Code we find that the pro- 


cedure of the Code is to be followed “in all proceedings in any court of 
civil jurisdiction” and therefore Order IX will apply unless there is some 
express provision of law or some authoritative decision to prevent it. 
There is nothing in the passages which I have quoted or to which I have 
been referred to show that an issue referred to a civil court for decision by 
a revenue court is not such an original matter in the nature of a suit as is 
referred to in the judgment of their Lordships of the Privy Council. My 
conclusion therefore is that the decision of the learned Munsif is perfectly 
correct and that the present application has no force. It is therefore 
dismissed with costs. 

Application dismissed 


DEHRA-DUN MUSSOORIE ELECTRIC TRAMWAY COMPANY 

LIMITED (In LIQUDATION)—IN THE MATTER OF* 

Company—Winding up—Surplus after paying creditors—Right of creditors to 
interest before paying preferential shareholders. 

Where there was a surplus in the hands of the Official Liquidators after 
paying the creditors, and the creditors claimed that they should be allowed 
interest from the date of winding up upto the date of payment, eld, that 
it cannot be said that the creditors have been paid in full until their 
claims for interest have been satisfied, and they should therefore be given 
interest on outstanding debts before the preferential shareholders could 
get anything. The court is not however bound to give the creditors 
the contractual rate. 

N. P. Asthana and Bhagwati Shankar for the company. 
S. K. Dar and M. N. Raina for the creditors. è 


The following judgment was delivered by 


Youne, J.—This is a report by the Official Liquidators of the Dehra- 
Dun Mussoorie Electric Tramway Company, Limited (in liquidation) with 
regard to the disposal of a surplus in their hands after paying the creditors. 
The creditors themselves claim that they should be allowed interest from 
the date of the winding up upto the date of payment. The preferential 
shareholders, on the other hand, oppose this application. Mr. S. K. Dar, 
on behalf of one of the large creditors, Messrs. Dun Hardware Stores, pres- 
ses that the claims of the creditors should be preferred to those of the pre- 
ferential shareholders. It appears to me that it cannot really be said that 
the creditors have been paid in full until their claims for interest on the 
amounts outstanding have been satisfied. It appears to me only to be fair 
that they should get some sum by way of interest. This principle, of 
course, is stronger in the cases of those creditors who have had contracts 
with the company for the payment of interest on outstanding debts. The 
point is also covered by authority.’ I. have been referred to the case of 
Devi Ditta Mal v. Official Liquidator of Amritsar Bank Ltd. which is a 
Bench decision of the Lahore High Court. It was there decided that the cre- 
a, i *Mis. Case 96 of 1926 
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ditors should be given interest on outstanding debts before the preferential 
shareholders could get anything. This is also the rule in England. I decide, 
therefore, that the creditors must get ‘interest. The only question which 
remains is the question of rate of interest. I am not bound to give the 
creditors the contractual rate but, I think, in most cases where there has 
been a congract, I should give 6 per cent. provided the contractual interest 
is equal to or greater than this rate. Where there has been no contract 
for interest, I think, a rate of 4 per cent. will meet the case. I direct the 
Liquidators accordingly to’ pay interest at these rates. 


FULL BENCH 


ADVOCATE—IN THE MATTER OF* 

Legal Practitroner—General Rules, Chapter XXI, R. 1—‘“Actually paid”— 
Whether include payment by means of execution of promissory note—Legal 
practitioner inventing a form of fee certificate—When guilty of profes- 
sional misconduct. 

The words “aotually paid” in Rule 1, Chapter XXI of the General Rules 
framed for the guidance of the subordinate civil courts, cannot be inter- 
preted as including a payment by means of the execution of a promissory 
note, a suit on which may or may not result in recovery of the money. 

° Where a legal practitioner deliberately ignores the language of the fee 
certificate’ prescribed by the High Court, and adopts a fee certificate form 
of his own which materially and substantially differs from the form pres- 
cribed by the High Court and which entirely nullifies the object of the 
High Court in prescribing the form of the certificate, he is guilty of 
serious professional misconduct. 


Sir Tej Bahadur Sapru for the applicant. 
Muhammad Ismail (Government Advocate) for the Crown. 


” The judgment of the Court was delivered by 


Muxerjl, J.—Mr. Sheo Narain Jafa, an advocate of this Court practi- 
sing at Budaun, has been called upon to show cause why he should not be 
dealt with under the disciplinary jurisdiction of this Court on the follow- 
ing charge, namely, 

That on March 8, 1927 you Babu Sheo Narain Jafa filed a certificate of 
fees for Rs, 875 in civil suit No. 70 of 1925 of the court of the Subordi- 
nate Judge of Budaun, Bhagwant Singh v. Chaudhri Bhan Singh and Lach- 
man Singh, with a view that the said sum of Rs. 875 be taxed in costs against 
the plaintiff in that suit when you knew that any amount not paid be- 
fore the hearing of the suit could not be entered in the schedule of costs 
as vakils’ fee and when you knew that the said amount had not in fact 
been paid to you, and did succeed in having the said amount taxed against 
the plaintiff. 

Mr. Jafa has appeared in person and also through counsel. 

The following facts will be material to understand the nature of the 
case against Mr. Jafa. 

One Bhagwant Singh, a brother’s son of two persons Bhau Singh and 
Lachman Singh, who were serving a term of imprisonment in jail as the 


result of a criminal case against them, instituted a suit against his uncles 
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for a declaration that he had been adopted by Bhau Singh and his wife, 
and that a certain will executed by Bhau Singh in favour of Lachman was 
invalid. The suit was filed, as we have said, while Bhau Singh and Lach- 
man Singh were in jail. The suit was instituted on March 7, 1925. An 
application was made on behalf of Bhagwant Singh for the examination of 
Bhau Singh in jail. A Commissioner was appointed, and he recorded a 
certain statement said to have been made by Bhau Singh. There was no 
defence to the suit, and an ex parte decree was made in the plaintiff’s favour 
on March 26, 1925. 

On April 22 Bhau Singh and Lachman Singh applied to have the ex 
parte decree made against them set aside. The application was contested. 
The applicants lost in the court of first instance, but succeeded on appeal 
to this Court, which set aside the ex parte decree and directed that the suit 
should be heard on its merits. 

The case was taken up by Mr. Thurston, the learned District Judge of 
Budaun. For the hearing of this case Mr. Jafa was engaged by ‘Bhau 
Singh and Lachman Singh. Bhau Singh executed a power of attorney in 
favour of his wife Mst. Pania. The learned District Judge held that the 
adoption had not been proved, and dismissed the suit. An appeal against 
that decree was dismissed by this Court for default. 

While the suit was pending before Mr. Thurston Mr. Jafa filed a gerti- 
ficate of fee which professed to be according to Chapter 21, Rule 1 of the 
General Rules (corrected up to January 31, 1926) framed by this Court 
for the guidance of the subordinate civil courts.’ In this fee certificate he 
adopted a form which was materially different from the form prescribed by 
the High Court, and he stated that he had received some fees from his 
clients by means of a promissory note executed in his favour. 

The charge against Mr. Jafa is that he knew that no fee which had 
not been paid in cash before the conclusion of the hearing of the case*in 
which the fee certificate was being filed could be certified as having been 
paid to him, and he certified that he had received his fees by means of a pro- 
missory note, although that was not in accordance with the said Rule 1 
of the Court. 

This charge, along with certain other charges, was investigated by 
three learned members of the Bar Council who sat as the Bar Tribunal. 
Their finding was that the filing of the fee certificate on the basis of the 
promissory note was improper and contrary to the rules but that Mr. Jafa 
filed it under a bona fide misapprehension and misinterpretation of the rule 
and so committed an honest mistake. 

This Court not being satisfied with this opinion of the Bar Tribunal, 
has called upon Mr. Jafa to explain his conduct. 

It is conceded before us that under Chapter 21, Rule 1, no fee which 
has not been paid in cash could be certified by counsel as a fee taxable in 
the case in favour of his client and as payable by the opposite party. In 
our opinion, there can be no doubt that this is what the rule means. The 
rule need not be quoted in extenso. It will be sufficient to say that the 
words “fees actually paid to him” occur:more than once in the rule. The 
gertificate has to say, among other matters, that the fees were paid to the 
counsel by certain persons specified below the certificate and that the fees 


J 


AL JR” HIGH COURT 335 


were actually paid to him. The form appended to the certificate has the 
last column headed as follows :—“Address of person who actually made 
such payment”. i 

What Mr. Jafa did was to invent a form of his own which is materially 
different from the form prescribed by Chapter 21, Rule 1 aforesaid. His 
certificate was as follows :— 

In the above case I, the pleader, have received as per details gıven below, 
on behalf of my client or his pairokar, fee on the undermentioned dates. 
I therefore certify the receipt thereof in the following manner. 
The schedule adopted by him was not in accordance with the schedule pres- 
cribed by the High Court, and its last column, and in fact any of the 
columns of the schedule do not make any mention of the actual payment 
of any fee. 

On behalf of Mr. Jafa the explanation given is that he had never read 
Rule No. 1 in Chapter 21 of the Rules prescribed by this Court till 1924, 
although he started practice many years earlier and that in 1924 an extra- 
ordinary issue of the Gazette of the United Provinces so amended the rules 
as to entitle him to certify the payment of the fees in the form which he 
adopted. ‘Today he had to admit that he is entirely wrong, and the noti- 
fication to which he referred being No. 1163|44, dated Allahabad, April 3, 
1924, published in Part II of the United Provinces Gazette, page 352, 
issued*on April 12, 1924, does not at all touch the portion of the rule with 
which we are concerned. 

The next defence is that what he did was done by him bona fide and 
openly and without any intention of departing from the Rules of this 
Court, and that he did not seek to obtain any benefit for himself by the 
procedure adopted by him. As regards the plea that what he did he did 
openly, the following facts are material On March 8, 1927 Mr. Jafa 
made an application before Mr. Thurston, a translation of which has been 
appended to this judgment and may be read as a part of it. In this appli- 
cation he said that he was looking after the case of his clients (Bhau Singh 
and Lachman Singh), and that those persons who were looking after his 
clients’ case had so far paid him Rs. 140 only, that under the Legal Practi- 
tioners Act of 1926 he was entitled to his legal fees and to realise the same 
by filing a suit against his clients, that his clients were in poor circums- 
tances in those days and could not pay the full fees at that moment, that 
if, however, his clients would execute in his favour a promissory note for 
the amount of the balance of the fees due to him, then, as a matter of law 
he would be entitled to file a certificate of fee, and that in that case, his 
clients would be entitled to recover the same from the opposite party. He 
added that if the promissory note was not executed, no fee certificate could 
be filed by him and his clients would suffer a double loss because they 
would have to pay him his fees and would not be entitled to recover the 
same from the opposite party in the case of his clients’ success. He prayed 
that the prisoners might be sent for and the matter explained to them that 
if they would execute the promissory note, it would be in their own in- 
terest. The learned District Judge wrote the word “permitted” as his 
order on this application. 

Mr. Jafa’s argument is that he disclosed to the District Judge the facê 
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that he proposed to take a promissory note from his clients and to file a 
fee certificate on the strength of that promissory note, and that therefore 
his application was good evidence of his honesty and straightforwardness. 
Several remarks may be made against this argument. To start with, the 
only prayer that was made before the learned Judge was that the prisoners 


. were to be brought over to the court and the matter should bẹ explained 


to them and they should be permitted to execute a promissory note in favour 
of Mr. Jafa. The learned District Judge was not called upon to express 
any opinion as to whether Mr. Jafa was entitled to file a fee certificate on 
the strength of a promissory note executed in his favour by his clients. 
Mr. Jafa asserted in the application as a proposition of law, that he was 
entitled to file a fee certificate on the strength of a promissory note. He 
must have known the assertion to be false. The learned judge might well 
have been deceived by this statement if indeed he ever considered the point. 
The application therefore does not indicate that the attention of the learn- 
ed District Judge was likely to be drawn to the question whether it was 
open to Mr. Jafa to file a fee certificate in compliance with the rule of the 
High Court on the strength of a promissory note. The next thing to be 
remarked is that there is nothing on the record to show that the application 
was heard in the presence of the counsel for Bhagwant Singh, the plaintiff 
in the suit, and that they were called upon to express either assent gr dis- 
sent from the view of the rule taken by Mr. Jafa. It does not appear from 
the record that Bhau Singh and Lachman Singh were brought before the 
learned District Judge and whether anybody explained the application to 
them. One thing is admitted, namely, that Bhau Singh and Lachman 
Singh never executed any promissory note in favour of the applicant. ‘The 
applicant took a promissory note from Mst. Pania, the wife and agent of 
one of his two clients, namely, Bhau Singh, and on the strength of it certi- 
fied that he had been paid by his clients. 
The next argument on behalf of Mr. Jafa is that Mr. Halim, the then 
District Judge of Budaun, held as a matter of law, that Mr. Jafa was with- 
in the rule in filing the fee certificate on the strength of the promissory 
note. The matter came up before Mr. Halim in this way. 
In the decree that was prepared in accordance with the judgment of 
Mr. Thurston dismissing the suit, a sum of money was taxed as fees pay- 
able by Bhagwant Singh to the defendants Bhau Singh and Lachman Singh 
on account of counsel’s fees paid by the latter. Bhagwant Singh made an 
application to the court asking for a correction of the decree. His case 
was that no fee certificate could legally be filed on the strength of a pro- 
missory note, and that therefore the decree was wrongly framed by inclu- 
ding the amount said to have been received by Mr. Jafa by the execution 
of the promissory note. ‘This application of Bhagwant Singh came before 
Mr. Halim, and he did hold that according to the correct interpretation of 
Rule 1 of the Chapter 21 of the “General Rules”, the decree had been cor- 
rectly framed. We entirely disagree with this view of Mr. Halim. A 
Bench of this Court has already disagreed with Mr. Halim’s view and has 
reversed the order of Mr. Halim by which he dismissed Bhagwant Singh’s 
pplication for correction of the decree. In view of the fact that Mr. 
alim’s judgment has been relied upon, we consider it necessary to say 
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just a few words as to the interpretation of Rule 1, Chapter 21 of the 
“General Rules”. . 

In our opinion, the rule has been so framed as to be simply incapable 
of being misunderstood and misinterpreted on the point that only the fee 
actually paid can be mentioned in the certificate. In para 1 appears the 
following sentence. 

and unless at or before such time there shall have been Uelivered 
to the Munsarim a certificate signed by the legal practitioner certifying 
the amount of the fee or fees actually paid to him for his own exclusive 
use and benefit by or on behalf of his client. 
Then in Sub-rule (2) in the language of the certificate to be filed there 
occurs the following sentence :— 

; I, (the legal practitioner), hereby certify that in the above case 
the following fees were paid to me on the dates and by the person or persons 
specified below and the entire amount so paid was actually paid to 
me for my own exclusive use and benefit. 

Then in the schedule which follows the certificate and forms a part of it, 
in the last column, there occur the following words “Address of the person 
who actually made such payment”. Thus we find that at three places in 
this rule provision has been made for taxation of such fees as have been 
actually paid to a legal practitioner. The words “actually paid” can never 
be interpreted as including a payment by means of the execution of a pro- 
missory note, a suit on which may or may not result in recovery of the 
money, or an undertaking given by means of which may not ever be 
carried out. 

On behalf of Mr. Jafa a Madras case has been cited as an authority 
for the view that a receipt of fees by execution of a promissory note by 
the client is a good payment. ‘The case is In re Subba Rao, petitioner’. 
This is a judgment of a learned single judge of the Madras High Court. 
The learned Judge had to interpret a rule which was materially different 
from the rule of this Court, and in that rule there apparently occurred at 
the time the words “otherwise adjusted”. We have not got a copy of the 
rule actually before the learned Judge, but in the rule now in force in the 
courts subordinate to the High Court of Madras the words are 


except on production of a certificate from the legal practitioner 
that he has received such fee. 


This is an extract from the actual rule, and below this rule there appear 
two footnotes which indicate the circular orders and instructions issued by 
the High Court for the guidance of the subordinate courts. Note No. 2 
is as follows :— 

The fact of a promissory note or other agreement to pay the fee hav- 
ing been given or made by the client does not entitle the legal practitioner 
to certify that he has received the fee. 

(Civil Rules of Practice and Circular Orders, Madras High Court, Vol. 1, 
Rule No. 30, p. 251). 
It is clear, therefore, that this case does not support Mr. Jafa’s con- 
tention. 
A few other cases have been cited before us, but none of them being 
to the point we do not feel called upon to express any opinion on them® 
1A. I. R. 1930 Mad. 413 
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It has been further argued that Mr. Jafa did not conceal the fact that 
he was going to file his fee certificate on the strength of a promissory note, 
and therefore it should be inferred that he was acting honestly. We are 
not impressed by this argument, for if this argument held good, one could 
commit an illegal act openly and in case of success, he would get the bene- 
fit of his improper action, and in case of failure, he would always have the 
argument to put forward that his intentions were good and he never in- 
tended to act improperly knowing the nature of his act. Further, as we 
have pointed out, Mr. Jafa did not act openly because although he put 
forward his view of the law that he was entitled to file a fee certificate on 
the strength of a promissory note in his rather long application before 
Mr. Thurston, there is nothing to show that the contents of the whole 
application were discussed before the judge or that they were meant to be 
discussed. No doubt Mr. Jafa, when examined before us, did say in answer 
to questions put by his own counsel that the opposite party and his counsel 
were present. This aspect of the. case was never put forward earlier, and 


it is not supported by anything on the record. The argument, therefore, 


fails. 

The fact that Mr. Jafa has materially departed from the form of the 
fee certificate prescribed by this Court is a matter which cannot be over- 
looked. No valid explanation has been offered. Mr. Jafa has stated that 
the departure from the original rule ıs not material; but we cannot accept 
his argument. The fact that the words “actually paid” do not occur in 
the fee certificate filed by him is very significant. The certificate filed 
by him, if it were authorised by this Court, would certainly entitle him 
to certify a payment of fees on the strength of a promissory note. In 
order to assure that a true statement of facts is made, the rule framed by 
this Court not only requires that the fees actually paid should be certi- 
fied, but also requires the name and address of the person who actually 
made the payment. The object of the rule is well known. It is to check 
traffic in the matter of counsel’s fee; in other words, to check touting. 
Mr. Jafa has removed the heading which required him to state the address 
of the person who actually made the payment, and in the last column he 
has got printed the word “moakkil” or “client”. With this printed fee 
certificate before him he could very well say that he was never called upon 
to give the address of the person who actually made the payment. It is 
not the case that the word “‘client” had to be put in where the client actu- 
ally makes the payment; but, as we have said, it is already there in print, 
and unless the word is deleted, there will be no occasion to give the address 
of the person who actually makes such payment. The alteration in the 
fee certificate, to our minds, clearly indicates a dishonest intention on the 
part of Mr. Jafa. It shows also that he never misinterpreted the clear 
words of the rule. 

Having regard to all the circumstances of the case, and having given 
due weight to the arguments of the learned counsel appearing for Mr. Jafa 
and having heard all that Mr. Jafa himself has told us and also having read 
the written argument furnished by Mr. Jafa before us we are clearly of 
®pinion that Mr. Jafa deliberately filed a fee certificate which was not in 
accordance with the High Court Rules, in order that a fee not actually 
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paid to him might be taxed. The result of this fee certificate was that 
Bhagwant Singh was called upon by the decree of Mr. Thurston to pay a 
large sum of money as the fee paid by Bhau Singh and Lachman Singh 
to their counsel, although Bhagwant Singh was not at all liable to make 
any such payment. The argument that it was the fault of the office of 
the District Judge if they entered the fee in the decree knowing that under 
the Rules of this Court the taxation of such fee was illegal, and that there- 
fore Mr. Jafa could not be held responsible for what the learned Judge’s 
clerks did, has no force. Mr. Jafa is not being called upon to explain the 
conduct of the clerk of the learned District Judge. He is called upon to 
explain his own conduct, namely, why he deliberately ignored the language 
of the fee certificate prescribed by the High Court, and why he adopted a 
fee certificate form of his own which materially and substantially differed 
from the form prescribed by the High Court and which entirely nullified 
the object of the High Court in prescribing the form of the certificate? 
His explanation, as we have said, has not succeeded in satisfying us about 
his bona fides and straightforwardness. 

Convicting therefore Mr. Jafa of serious professional misconduct, we 
think that he should be adequately punished, and the order of the Court 
is that he be suspended from practice for a period of three months. 

. Jafa shall pay the fees of the learned Government Advocate as 
part of the costs of these proceedings. The amount comes to Rs. 320, 
being the fees of two half days and one full day. 


EMPEROR 
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Criminal Procedure Code, Secs. 195 and 476 and Village Panchayats Act (Local 
Act VI of 1920)—Report by panchayat to Collector for taking action 
under Sec. 476—After enquiry Sub-Divisional Magistrate makes complaint 
—Whether complaint proper. 

A panchayat constituted under the U. P. Village Panchayat Act (VI of 
1920) were of opinion that the date in a promissory note on which the 
plaintiff relied had been altered in order to bring the suit within limstation, 
and they made a report to the Collector. The Collector sent the papers 
to the Sub-Divisional Magistrate for enquiry, who made a formal complaint 
under Sec. 476, Cr. P. C., for the offences of 467 and 471 of the Penal 
Code. Held, that the Sub-Divisiomal Magistrate had no authority to make 
the complaint nor could the Magistrate take cognizance of the complaint, 
and the commitment should therefore be quashed. It will of course be open 
to the panchayat to make a proper complaint if so advised, or to the Dis- 
trict Judge to do so if the panchayat does not make a complaint. 

As no appeal lies from the decree or order of a village panchayat, the 
court to which it is subordinate within the meaning of Sec. 195 (3), Cri- 
minal Procedure Code, is the court of the District Judge. 


CRIMINAL REFERENCE made by Mautvi Turar. Arman, Additional 
Sessions Judge of Cawnpore at Banda. 
M. Waliullah (Assistant Government Advocate) for the Crown. ® 
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Damodar Das for the opposite party. 
The following judgment was delivered by 


BENNET, J.—This is a reference by the Additional Sessions Judge of 
Banda at Hamirpur recommending that a commitment made by a Magistrate 
to his court should be quashed. ‘The ground alleged is that no proper com- 
plaint was made under Section 476 of the Criminal Procedure Code. The 
facts are that there was a suit for recovery of Rs. 13 before a panchayat con- 
stituted under the U. P. Village Panchayat Act, Act VI of 1920. The 
panchayat were of opinion that the date in a promissory note on which 


` the plaintiff relied had been altered in order to bring the suit within limi- 


tation, and they made a report to the Collector. It is claimed by the 
learned Assistant Government Advocate that this report would constitute 
the complaint required by Section 476 of the Criminal Procedure Code. 
Under that section the court making a complaint “shall forward the same 
to a Magistrate of the first class having jurisdiction”. Now the report of 
the panchayat was not addressed to a Magistrate but to the Collector. It 
is true that the Collector is also the District Magistrate, but the Collector 
as Collector has certain authority over panchayats under Section 71 of the 
U. P. Village Panchayat Act. Under that section he may quash any pro- 
ceedings of a panchayat at any stage or cancel any order or decree passed 
by a panchayat. Under Section 51 of the Act if any panchayat is of opin- 
ion that any suit or case before it is of such a nature or of such intricacy 
or importance that it ought to be tried by a regular court, it shall stay pro- 
ceedings and report the matter to the Collector for orders. The present 
reference does not come directly under either of these sections, but ap- 
parently the panchayat considered that this was a matter in which the Col- 
lector should pass orders as Collector. It is further a fact that the report 
of the panchayat does not definitely amount to a complaint under Section 
476 of the Criminal Procedure Code. The report sets out the facts and leaves 
the matter to the Collector to pass orders as to whether a complaint should be 
made and whether the plaintiff should be prosecuted—‘‘aur muddai ko jis 
ne yeh jalsazi ki hai kisi adalat majaz me tadaruk farmaye jane ka bukm 
sadir farmaya jave.” ‘The learned Assistant Government Advocate argues 
that this sentence meant that the District Magistrate was to pass orders for 
the trial of the case by some Magistrate having jurisdiction. But I do not 
think that this is what was intended. The panchayat apparently intended 
that the Collector should pass the necessary order under Section 476 of the 
Criminal Procedure Code which would constitute a complaint under that 
section. That was the sense in which the Collector interpreted the re- 

ference as his order of February 6, 1933 stated :— 
The panchayat should be informed that the suit should be struck off, papers 
should be sent to S. D. M. that enquiry should be made under Section 476 
of the Criminal Procedure Code of the offence as noted in the report of 

the Sar Panch. ` ` 

The Collector therefore considered that the matter was only at the 
stage of the enquiry under Section 476 of the Criminal Procedure Code 
d that the complaint had not yet been made. Accordingly an enquiry 
was made and the S. D. M. made a complaint on March 31, 1933. This 
is a formal complaint under Section 476 of the Criminal Procedure Code 


P 
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for the offences of 467 and 471 of the Indian Penal Code. The Magis- 
trate begins his order by saying :— 

This case was made over to me by the order of the District Magistrate 
to make an enquiry against Chaiyan under Section 476 of the Criminal 
Procedure Code. 

On this the District Magistrate passed the order : 

Chaiyan will be prosecuted and case sent for enquiry to Mr. Qidwai first 
class Magistrate. 

Now it is clear that Mr. Radhakant who made the complaint had no 
authority whatever to make it either under Section 476 of the Criminal 
Procedure Code or 476A of the Criminal Procedure Code. Under Sec- 
tion 476 of the Criminal Procedure Code the complaint is to be made by 
a court in regard to any offence “which appears to have been committed 
in or in relation to a proceeding in that court”. The Magistrate did not 
have the civil suit before him in any way and therefore he could not act 
under that section. Section 476A of the Criminal Procedure Code allows 
a complaint to be made 

by the Court to which such former Court is subordinate within the mean- 
ing of Section 195, Sub-section (3). 


The panchayat is not in any way subordinate to the Sub-Divisional Magis- 
trate. The criterion laid down by Section 195 (3) is 
or the purposes of this section, a court shall be deemed to be subordinate 
to the court to which appeals ordinarily lie from the appealable decrees 
or sentences of such former court, or in the case of a civil court from 
whose decrees no appeal ordinarily lies, to the principal court having ordi- 
nary original civil jurisdiction within the local limits of whose juris- 
diction such civil court is situate. 
Now the U. P. Village Panchayat Act lays down in Section 53: 
There shall be no appeal from any decree or order passed by a panchayat 
* in any suit under this Act, and except as provided in Sections 49 and 74 
no court or authority shall have power to revise any such decree or order. 
The provisions in Sections 49 and 74 are provisions for revision and not 
provisions for appeal. As no appeal lies from the decree or order of a vil- 
lage panchayat therefore the court to which it is subordinate within the 
meaning of Section 195 (3) is the principal court having ordinary original 
civil jurisdiction within the local limits of whose jurisdiction such civil 
court is situate, that is, the court of the District Judge. A similar case 
was decided by a learned Judge of this Court in Sundar Lal v. King- 
Emperor’. In that case the subordinate court was the village Munsif under 
the Village Courts Act, and under that Act no appeal lay from his decree. 
It was held there that the District Judge was competent to grant sanction 
under Section 195(1) (b) as the Code then stood. It is clear also that 
the District Magistrate did not have power to act under Section 476A of 
the Criminal Procedure Code, because appeals do not lie from the pancha- 
yat to the District Magistrate, nor do they lie to the Collector. ‘There is 
also the defect that the complaint in this case does not purport to be made 
by the District Magistrate or by the Collector but by the Sub-Divisional 
Magistrate who had nothing whatever to do with the panchayat. Under 


these circumstances I consider that there was no proper complaint in this ¢ 
16 A. L. J. 796 
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case. Section 195 lays down that no court shall take cognizance of cer- 
tain offences except on the complaint in writing of the court or some other 
court to which such court is subordinate. Therefore the present proceed- 
ings must be set aside and I accept the reference and quash the commit- 
ment. It will of course be open to the panchayat to make a proper com- 
plaint if so advised, or to the District Judge to do so if the panchayat does 
not make a complaint. 

Reference accepted 


KALIKA PRASAD AND OTHERS 
Versus 
SHYAM KISHORE SINGH AND OTHERS* 


Criminal Procedure Code, Secs. 133, 139A, 137 and 140—Proceedings under 
Sec. 139A—Magistrate finds that there is no reliable evidence in support of 
denial of public right—Civil suit to establish right—Whether criminal pro- 
ceedings should be stayed. 

On receiving a police report the magistrate issued notices under Sec. 133, 
Criminal Procedure Code, against the applicants for having constructed a 
dam across a public channel. The applicants asserted that this was a 
private channel. Evidence was produced before the magistrate as to 
whether the channel was public or private and the magistrate foumd that 
there was no reliable evidence in support of such denial. Before the magis- 
trate could proceed under Sec. 137, Cr. P. C., an application was made 
to the magistrate asking that he should stay his proceedings till the deci- 
sion of the civil suit which the applicants had filed for a declaration that 
the channel in question was not a public natural channel and that the 
dam was an old one and was not an obstruction in the channel. The 
magistrate refused the application, and the Sessions Judge being of opin- 
ion that the magistrate was wrong referred the question of the stay of 
the criminal proceedings for orders. Held, that on the finding that there 
was no reliable evidence in support of the denial, it was the duty of the 

` magistrate to proceed under Sec. 137, Cr. P. C., and the stay of criminal 
proceedings was rightly refused. The decree of the civil court, if passed 
in favour of the applicants, will not affect the powers of the magistrate 
to enforce his order, if he makes an absolute order under Sec. 137, Cr. P. C., 
in case of disobedience by the penalty provided in Sec. 188, Penal Code. 


CRIMINAL REFERENCE made by the Sessions Judge of Mirzapur. 


Saila Nath Mukerji for the applicants. 

K. O. Carleton for the opposite parties. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

BENNET, J.—This is a criminal reference out of a proceeding under 
Chapter X of the Criminal Procedure Code, (public nuisances), which is 
going on in the court of a Magistrate. The proceeding began with a report 
of the police more than a year ago, on August 22, 1932, and on that the 
Magistrate issued notices under Section 133 of the Criminal Procedure Code 
against Kalika and others for having constructed a dam across a public 


« channel. The applicants Kalika and others asserted that this was a private 
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channel. Evidence was produced before the Magistrate under Section 139-A 
on this point as to whether the channel was public or private, and the Magis- 
trate found that there was no reliable evidence in support of such denial. 
If he had found that there was any reliable evidence, his duty would have 
been under Section 139-A (2) to stay the proceedings until the matter of 
the existence of the right had been decided by a competent civil court. 
On findirtg that there was no such reliable evidence his duty was to pro- 
ceed under Section 137 of the Criminal Procedure Code. ‘The correctness 
of the Magistrate’s order under Section 139-A (2) was taken before this 
Court in revision and on March 7, 1933 a learned single Judge of this Court 
decided as follows :— 
There is nothing in this application in revision.’ The eee and 
the Sessions Judge have both come to the conclusion under Section 139-A 
that there was no reliable evidence produced by the zamindars of Shah- 


jani. I see no reason whatever for interfering with this decision. 


The procedure therefore under Section 137 of the Criminal Procedure 
Code should have taken place, and thé Magistrate should have made a final 
order under that Section. But an application was made to the Magistrate 
on July 28, 1933, asking that he should stay his proceedings till the deci- 
sion of the civil suit which the applicants had filed in the court of the Sub- 
ordigate Judge at Mirzapur after the order of this Court in revision of 
March 7, 1933. ‘This suit is for a declaration that the channel in question 
is not a public natural channel and that the dam is an old one and is not 
an obstruction in the channel. The Magistrate refused the application and 
the learned Sessions Judge considered that the Magistrate was wrong and 
has referred the question of the stay of the criminal proceedings for orders. 
The Sessions Judge states that it is undesirable. that the same dispute should 
be fought out in the criminal court as well as in the civil court and that 
two courts might differ. Learned counsel for applicants has based his argu- 
ment partly on certain observations contained at the end of the judgment 


‘of the learned single Judge of. this Court on March 7, 1933, to the effect 


that it is open to the zamindars to proceed through the civil court for the 
decision of the question of public right. The learned single Judge of this 
Court did not say that a decision of the question of public right would 
make the order of the Magistrate invalid if an absolute order is passed under 
Section 137 of the Criminal Procedure Code. Learned counsel has been 
unable to satisfy me that a decree of the civil court would have such an 
effect, and there is no such provision in Chapter X of the Criminal Pro- 
cedure Code. Learned counsel admits that he has no ruling to this effect. 
His argument is largely one of expediency. It is a matter no doubt for 
the discretion of this Court as to whether the criminal proceedings should 
be stayed or not in the present proceeding. In coming to a decision on 
this point I have regard to the provisions of Section 139-A (2) in which 
the Criminal Procedure Code has made a provision for the stay of pro- 
ceedings under Chapter X and a certain condition has been attached to the 
stay of those criminal proceedings. That condition is that the Magistrate 
must find that there is reliable evidence in support of the denial of the 
existence of a public right. In the present case the Magistrate has found 
that there is no reliable evidence in support of this denial. ‘This Court “s 
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now asked to grant a stay of the criminal proceedings and to ignore the 
criterion which has been laid down by the Criminal Procedure Code. 
Where there is a definite provision for a certain course of procedure laid 
down in a Code and that procedure requires a definite condition precedent 
before it is put in force, I consider that it is not a function of this Court 
to ignore the existence of the condition precedent and to adopt the pro- 
cedure as if that provision did not exist. A further point to bé noted in 
the present case is that the principle of the stay of suits laid down in 
Section 10 of the Civil Procedure Code is that a stay order should be 
granted in regard to a suit instituted subsequently where there is a pre- 
viously instituted suit between the same parties on the same subject-matter. 
Now if this principle were applied to the present case, as the criminal pro- 
ceeding was first instituted the proceeding to be stayed would not be the 
criminal proceeding but it would be the civil suit. It is true that the stay 
which is asked for in the present case does not come under Section 10 of 
the Code of Civil Procedure because the stay is asked in a criminal pro- 
ceeding, but as the stay is asked because of a civil suit, I consider that the 
principle of that section may well be applied. Learned counsel contends 
that if there is a final order of the Magistrate under Section 137 and subse- 
quently if the civil court passes a decree in favour of his clients and the 
civil court holds that the channel is not a public channel and its obstruc- 
tion does not amount to a public nuisance, then in some way the ordêr of 
the Magistrate will be rendered invalid. There is no provision in Chap- 
ter X to that effect. On the contrary Section 140 of the Criminal Pro- 
cedure Code lays down that where there is an order which has been made~ « 
absolute under Section 137, then that order can be enforced in case of dis- 
obedience by the penalty provided in Section 188 of the Indian Penal Code. 
The Criminal Procedure Code has endowed a Magistrate with jurisdiction 
to decide this question under Chapter X in regard to public nuisances, and 
the Criminal Procedure Code has provided for the enforcement of that 
decision by the criminal courts. It may be that the civil court will come- 
to a contrary decision in regard to the question as to whether the nuisance 
was a public nuisance or not, but I do not see how the decree of the civil 
court is going to affect the powers of the Magistrate to enforce his order if 
he makes an absolute order under Section 137 of the Criminal Procedure 
Code. Under these circumstances I refuse this application for stay of the 
criminal proceedings. 
Let the record be returned. 
Application rejected 
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NARAINDAS GOPALDAS (Applicant) Cw. 
versus Ter 

KHUNNILAL LACHMI NARAIN (Opposite party)* 

Civil Procedure Code, Sec. 24—Objection to jurisdiction taken in written state- - Feb. 21 
ment—Objection based on denial of allegations in plaint—Defendant applics 
for transfer of suit under Sec. 24—Whether High Court empowered to 
transfer. 

Where on the allegations made in the plaint the suit is cognizable by the 
court before which it is instituted, an application to the High Court made 
by the defendant under Sec. 24, C. P. C., for transfer of the suit to another 
district would lie even though the defendant in his written statement denies 
the allegations in the plaint and challenges the jurisdiction of the court in 
which the suit is filed to try the same. 

Ledgard v. Bull, 1. L. R. 9 All. 191 explained. 

APPLICATION for transfer. 


B. Malik for the applicant. 
G. S. Pathak for the opposite party. 


The following judgment was delivered by 


IgpaL AHMAD, J.—This is an application for the transfer of suit Iqbal 
No. 570 of 1933 from the court of the Munsif of Bareilly to the court of Abmad, J 
the Munsif of Agra. 


The applicant firm Narain Das Gopal Das carries on the business of 
commission agent at Agra and the opposite party, Khunni Lal Lachmi 
Narain, is a firm carrying on business at Bareilly. 

The applicant, on instructions received from the opposite party, 
entered into certain transactions of purchase and sale of yarn, and suit” 
No. 570 has been filed by the opposite party against the applicant for rendi- 
tion of accounts and for certain other reliefs. In the plaint the opposite 
party alleged that the contract for the purchase and sale of yarn between 
the parties was entered into at Bareilly, and, it was agreed between the 
parties that the accounting would be done at Bareilly and, accordingly, 
the Munsif of Bareilly had jurisdiction to entertain the suit. These allega- 
tions were denied by the applicant in the written statement filed by him, 
and a plea was raised that the Munsif of Bareilly had no jurisdiction to 
entertain the suit. 








IQBAL 
AMAD, J 


The applicant also filed a suit against the opposite party (Suit No. 626 
of 1933), in the court of the Munsif of Agra, for recovery of a sum of 
Rs. 4,230 on account of alleged losses incurred by the applicant in the 
forward contracts of the purchase and sale of yarn entered into by the 
applicant on behalf of the opposite party. 

It is alleged in the affidavit filed in support of the application for the 
transfer of suit No. 570 that the forward contracts on behalf of the op- 
posite party were entered in Agra, and the goods were ultimately sold at 
Agra, and that all the witnesses who would be examined in the case are 
residents of Agra. The allegation that the transactions forming the suby 
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ject of enquiry in both the suits took place at Agra is not denied and, I 
have no reason to doubt the fact that most of the witnesses to be examined 
in both the suits would be witnesses residing in Agra. The defendant 
undoubtedly is the accounting party, and it cannot be denied that it would 
be convenient to have the accounts settled at the place where all the busi- 
ness was transacted. On the ground of balance of convenience, therefore, 
I have no doubt that the Agra court is the proper court to try both the 
suits. Further, in order to avoid conflicting decisions it is desirable to have 
both the suits tried by one and the same court. On the merits, therefore, 
I have no hesitation in holding that the application ought to succeed and 
that suit No. 570 should be transferred from the court of the Munsif of 
Bareilly to the court of the Munsif of Agra to be tried along with suit 
No. 626 pending in the latter court. 

But it is argued by the learned counsel for the opposite party that I 
have no jurisdiction to transfer suit No. 570 from the court of the City 
Munsif of Bareilly to the Agra Court. His contention is that an order 
for transfer of a suit under Section 24 of the Code of Civil Procedure can 
be made only when the suit sought to be transferred has been instituted 
in a court having jurisdiction to try the same, and he argues that as, ac- 
cording to the contention of the defendant embodied in the written state- 
ment filed in suit No. 570, the Bareilly court has no jurisdiction to enter- 
tain that suit, an order transferring that suit, in exercise of the powers 
vested in this Court by Section 24 of the Civil Procedure Code, cannot be 
passed. In support of this contention reliance has been placed by the 
learned counsel on the decisions in Purna Chandra Mukerji v. Done 
Kristo Biswas, Askaran Baid v. Bhola Nath*, Firm Ram Kumar Sheo Chand 
Rai v. Firm Tula Ram Nathu Ram’, Pachaoni Awasthy v. Ilahi Bakhsh', 
Ledgard v. Bull, Bibi Sairah v. Mst. Golab Kuar® and Amir Chand v. 
Buti Shah". : 

The first three cases referred to above have absolutely no application 
to the case before me. In those cases it was held that a defendant in a 
suit, who takes objection to the jurisdiction of the court in which the suit 
has been instituted, cannot make an application for its transfer to another 
court under Section 22 of the Civil Procedure Code. The application be- 
fore me is under Section 24 and not under Section 22. It is provided by 
Section 22 that where a suit may be instituted in any one of two or more 
courts, and is instituted in one of such courts, the defendant may apply 
to have the suit transferred to another court, and the court to which such 
application is made is to determine, after hearing the parties, in which of 
the several courts having jurisdiction the suit shall proceed. It is obvious, 
therefore, that Section 22 has application only to those cases in which more 
than one court is competent to entertain the suit sought to be transferred, 
and the suit has been instituted in one of such courts. Accordingly it 
was held in the three cases referred to above that a defendant cannot raise 
an issue as to the jurisdiction of the court in which the suit is pending 
and, at the same time, apply for transfer of the case under Section 22, 
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which contemplates that the suit may be properly instituted in the court Cu 
in which it is pending as well as in some other courts. But the power of — j554 
transfer vested in the High Court or the district court by Section 24 of 
the Civil Procedure Code is untrammelled by any such conditions. Sec- Nsnarmnas 
tion 24 is general in its term, and the power of transfer and withdrawal sae 
defined by that section can be exercised even with respect to suits which Krunnmat 
can be entertained by one court alone. All that is necessary to bring into 4) 
play the jurisdiction of the High Court or the district court to exercise Ahead, I 
the power of transfer and withdrawal given under Section 24 is that the 
suit, appeal or other proceeding sought to be transferred should be “pend- 
ing before it” or “pending in any court subordinate to it”. The mere fact, 
that the suit, appeal or other proceeding is pending in a court not having 
jurisdiction to dispose of the same, cannot oust the jurisdiction of the High 
Court or the district court to withdraw or transfer that suit, appeal or 
other proceeding from the court in which it is pending to some other court 
competent to try the same. If the legislature had intended that Section 24 
should be confined in its operation only to cases pending in courts having 
jurisdiction, nothing would have been easier than to use the words ““pend- 
ing in a court of competent jurisdiction” in Sec. 24—words which are not 
there, In construing Section 24 I must give effect to the words used in 
that Section according to their plain meaning and, it appears to me, that 
to uphold the contention of the learned counsel for the .opposite party 
would be to introduce in Section 24 certain words limiting the scope of 
that section, for which I can discover no justification. 
It is however argued by the learned counsel for the opposite party 
that the decisions relied upon by him support his contention and I now 
proceed to examine the remaining decisions referred to by him. In Pachaoni 
Awasthi v. Ilahi Baksh? a district court transferred for trial a suit instituted 
in a court subordinate to it to another court subordinate to it. The court 
in which the suit was instituted was not the one in which the suit should 
have been instituted, and consequently the court to which it was trans- 
ferred directed the plaint to be returned for presentation to the proper 
court, The plaintiff appealed to the District Judge who held that, as the 
suit had been transferred to a court competent to try the same, the defect 
in the initial institution of the suit was cured. The District Judge accord- 
ingly remanded the case to the court to which it had been transferred for 
trial on the merits. This Court in revision held that the defect of juris- 
diction arising out of the institution of the suit in the wrong court was 
not cured by the transfer of the suit to a court competent to try the 
same. This decision again does not touch the point before me. The 
question that arose for determination in the case was not whether the dis- 
trict court had the power to transfer the suit which was instituted in a 
court having no jurisdiction to entertain the same, but the question was 
whether the transfer to a competent court had the effect of curing the ini- 
tial defect in the institution of the suit in a court that was not competent 
to try the same. The question in what cases the High Court or the dis- 
trict court has power under Section 24 to transfer a case did not arise for 
determination in that case, and this question must not be confused wi 
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the question as to what is the effect of an order of transfer, when the case 
that is transferred has not been instituted in a court of competent juris- 
diction. 

Similarly. in Ledgard v. Bull? the question for consideration by their 
Lordships of the Privy Council was as to the effect of an order transfer- 
ring the suit from a court in which it was instituted, and whiclk admitted- 
ly had no jurisdiction to try the same, to a court having jurisdiction to 
entertain the suit. In that case their Lordships approved of the decision 
of the Calcutta High Court in Peary Lal Mozumdar v. Komal Kishore 
Dassia’® in which the Calcutta High Court refused to exercise the power 
of transfer with respect to an appeal which was inadvertently filed in a 
wrong court and left the appellant “to take necessary steps to place his 
appeal in the court in which the appeal ought to have been filed”. The 
learned Judges observed in that case that they could, under Section 25 of 
the Civil Procedure Code (Act XIV of 1882), direct the transfer of an 
appeal only from a court having jurisdiction to receive and try it. ‘These 
words must be read in the context in which they occur. As the appeal 
sought to be transferred had not been instituted in the right court, the 
learned Judges left it to the appellant to take his appeal to the right court, 
and did not exercise the power of transfer vested in the court by Section 
25. When it is admitted that a suit or an appeal has been filed in a wrong 
court, the district court or the High Court would obviously be reluctant 
to transfer the same, for the simple reason that the order of transfer can- 
not cure the initial defect in the institution of the suit or the appeal in a 
court not competent to entertain the same. But it is quite another thing 
to say that when the objection to jurisdiction is not patent on the face of 
it. the power of transfer cannot be exercised. To hold so would be to 
unduly widen the scope of enquiry under Section 24 and to make it im- 
perative on the High Court or the district court, before passing an order 
of transfer to enter into the vexed and troublesome question of the juris- 
diction of the court in which the suit or appeal was instituted, and the-e 
is no warrant for such a course furnished by the wordings of Section 25. 
It is true that their Lordships of the Judicial Committee summarized the 
decision of the Calcutta High Court in the following words: 

The superior court cannot make an order of transfer of a case under 
Section 25 of the Civil Procedure Code unless the court from which the 
transfer is sought to be made has jurisdiction to try it. 
But these observations must be read in the light of the facts of the case 
decided by the Calcutta High Court and, in my judgment, their Lord- 
ships did not lay it down as a general proposition that the power of with- 
drawal and transfer given by Section 24 of the Civil Procedure Code (Act 
V of 1908) (which corresponds to Section 25 of Act XIV of 1882) can 
only be exercised if the suit, appeal or other proceeding has been insti- 
tuted and is pending in a court that has jurisdiction over the same. 

Similarly in Bibi Sairah v. Mst. Golab Kuar™! the question for con- 
sideration was as to the effect of an order transferring an appeal from a 
court which had no jurisdiction to hear the same to a court in which the 
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In Amir Chand v. Buti Shah" certain suits were instituted in a court 
that had no jurisdiction to try those suits, and the defendants to the suits 
raised the question of jurisdiction. The court did not decide the question 
and the suits were referred to arbitration and awards were made by the 
arbitrators. The court then found that it had no jurisdiction to try the 
suits, and sent the suits to the District Judge for transfer to a court having 
jurisdiction. The District Judge transferred the suits to a court having 
jurisdiction, and that court passed an order to the effect that the proceedings 
held in the original court and the awards delivered by the arbitrators were 
valid. The defendants then challenged the validity of the order of the 
court, to which the suits were transferred, by applications in revision in 
the High Court and the High Court held (a) that the original court 
should have returned the plaint to the plaintiff for presentation to the 
proper court, (b) that the District Judge had no jurisdiction to transfer 
the suits, and (c) that the order passed by the court to which the suits 
were transferred was illegal. In this case again the cardinal question for 
decision was as to the effect of the order of transfer passed by the District 
Judge, and the question whether the District Judge had or had not juris- 
diction to transfer the suits was absolutely unnecessary for the decision 
of the case. But if the learned Judge intended to hold that the order passed 
unde: Section 24 transferring a suit or an appeal or other proceeding that 
had not been filed in a court having jurisdiction to try the same is bad 
in law, I, for the reasons given above, respectfully dissent from that 
decision. 


In the case before me the applicant has no doubt challenged the juris- 
diction of the court of the Munsif of Bareilly to try the suit sought to be 
‘ transferred from that court, but the determination of the question of 
jurisdiction depends on the decision of the question whether or not the 
` allegations contained in the plaint, that the contract between the parties 
was entered into at Bareilly and it was agreed that accounts will be ren- 
dered at Bareilly, are true. The Agra court has admittedly jurisdiction 
to try the suit filed in Bareilly as the defendant (the applicant before me) 
resides in Agra and, by transferring the suit to Agra, the question of juris- 
diction would be set at rest, and all the evidence on that point would 
become superfluous. This fact has also weighed with me in arriving at 
the decision at which I have arrived, viz., that the suit must be transferred 
to Agra. 

The result is that I allow this application and transfer suit No. 570 
of 1933 from the court of the Munsif of Bareilly to the court of the Munsif 
of Agra and direct that the same be tried along with suit No. 626 of 1933 
pending in the court of the Munsif of Agra. I make no order as to the 
costs of this application. 

N. B.—Mr. Pathak asks for leave to appeal under the Letters Patent. 
The question whether an appeal under the Letters Patent lies is a debatable 
one and I refrain from expressing an opinion on that point. Leave to 
appeal under the Letters Patent is granted. 

Transfer orderede 
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Crm. MAIDA (Defendant) 

oud VETSUS 

— KISHAN BAHADUR SINGH anp orHærs (Plaintiffs) * 

Jan. 25 Sale deed—Guardian sells property of his minor ward—District Judges permis- 
sion held mvalid—Vendee deprived of property—Lrability of guardian— 
weenie J. Guardian a pardanashin lady—Covenant implying personal liability—When 
Bennet, J. can be enforced. 

Where a guardian sells the property of his minor ward after obtaining ~ 
the permission of the District Judge, and on a suit instituted by the minor 
within three years of his attaining majority the sale deed is set aside on 
the ground that the permission given by the District Judge was not in 
accordance with law and therefore invalid, and the property having passed 
out of the hands of the vendees they bring a suit for damages, held, that 
apart from any covenant personally binding the guardian, a guardian selling 
the property of his minor ward is not liable in damages to the vendee if 
the latter is deprived of the whole or part of the property in consequence J 
of the permission of the District Judge conferring authority on the guar- 
dian to transfer being found to be invalid. 

Where a guardian, who is a pardahnashin lady, sells the property of her 
minor ward and there 1s a clause in the sale deed implying the guerdian’s / 
personal liability for damages in case of whole or part of the property | 

- passing out of the hands of the vendee, the clause cannot be enforced 
against her in the absence of evidence that it was explained to her and she 
understood its effect and agreed to be bound by it. í 

First APPEAL from a decree of BABU JAGANNATH SINGH, Subor- 7 

dinate Judge of Basti. 


K. N. Katju and Bankey Bihari for the appellant. 








NIAMAT- 


K. N. Malaviya for the respondents. ° 
The judgment of the Court was delivered by 
Niamat- NiaMaTULLAH, J.—This appeal was preferred by one Mst. Maida 


slab, J. who was the principal defendant in the suit out of which it arose. She 


died during the pendency of the appeal and is now represented by her son 
Qutubullah and heirs of the other son Wali Muhammad, who also died 
during the pendency of the appeal. 

The suit was brought by the plaintiffs B. Kishan Bahadur Singh and 
three others for recovery of Rs. 6249-12-0 as damages for certain proper- 
ty having passed out of their possession. ‘The property had been transferred 
to them by Mst. Maida acting as the guardian of her minor sons Qutub- 
ullah and Wali Muhammad under a sale deed dated July 30, 1908. 

The circumstances which led to the present litigation are not in dispute. 

` One Namdar died in 1907 leaving his widow Mst. Maida and three sons, 
Chhedi, Qutubullah and Wali Muhammad. Chhedi died in 1915 and 

is now represented by his heirs defendants 2 to 4. At the time of Namdar’s 

death and for some time after it Qutubullah and Wali Muhammad were 

minors. Namdar left shares in several villages. Mst. Maida was appoint- 
ed guardian of the person and property of her minor sons by the District 
“Judge of Gorakhpur. Namdar was indebted to certain persons. An 
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application was made on behalf of Mst. Maida for permission to transfer 
the four annas and two pies and two suls share said to belong to her minor 
sons. The sale was to be made in favour of the present plaintiffs in respect 
of six annas four pies share belonging to the three sons of Namdar. ‘The 
District Judge granted permission to Mst. Maida to sell the minors’ share. 
He did nog himself make any enquiry as regards the necessity for the 
alienation but asked a Munsif to investigate and report. On receipt of 
the Munsif’s report the District Judge sanctioned the sale which was effected 
on July 30, 1908. On the same date an agreement was executed by Mst. 
Maida and her son Chhedi, Mst. Maida acting as the guardian of her sons 
Qutubullah and Wali Muhammad. A share in another village was hypo- 
thecated as collateral security. The agreement provided that 
if any interference or loss 1s caused ın the share sold or the sale consideration 
of the vendees by any act of us, the executants, or our heirs, the vendees 
shall be at liberty to recover the sale consideration together with damages, 
penalty and costs incurred in court with interest, etc. at the rate of annas 4 
per rupee per annum to be calculated from the date of execution from all 
the rights, interests and zamindari items appertaining or that may appertain 
to our 6 anna share in mauza Pakn 
The vendees obtained possession of the share sold to them under the deed 
to which reference has already been made. 

IA 1922 Qutubullah and Wali Muhammad instituted a suit for can- 
cellation of the sale deed executed on their behalf by their mother and 
for recovery of possession of two-third of the property covered by the 
sale deed alleging fraud and collusion on the part of the vendees and plead- 
ing want of authority on the part of Mst. Maida to transfer their share. 
Among other pleas the vendees put forward the plea of limitation. The 
court of first instance negatived the plaintiffs’ case of fraud and collusion 
but held that the sanction given by the District Judge for the sale made 
by Mst. Maida on behalf of her minor sons was not a valid sanction as it 
contravened the provisions of Secs. 30 and 31 of the Guardian and Wards 


. Act. The sale was considered for that reason to be one without the per- 


mission of the District Judge and therefore voidable at the option of the 
minors. It decreed the suit of one of the minors who, according to its 
finding, had attained majority within three years of the institution of the 
suit. It dismissed the suit of the other minor holding that he had attained 
majority before three years of the institution of the suit and whose suit 
was therefore barred by limitation. The vendees and one of the plaintiffs 
of that suit appealed to this Court. It was eventually held that both the 
minors had attained majority within three years before the institution of 
the suit and that their suit was within limitation. It was also held that 
the permission given by the District Judge was not in accordance with 
law and therefore invalid. In that view the sale was declared to be void- 
able at the option of the minors and was set aside in respect of the minors’ 
share in the property conveyed by the sale deed. 


It should be mentioned that the sale deed treated the entire six annas 
odd belonging to the minors as if no part of it belonged to Mst. Maida 
herself. If that share belonged to Namdar and there was no family, 
arrangement after his death, Mst. Maida herself would inherit one-eighth 
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of it and each of her sons would be entitled to one-third of the remaining 
seven-eighth. In the sale deed however the entire share was treated as 
belonging to the sons. In decreeing the suit of Qutubullah and Wali 
Muhammad the Subordinate Judge and this Court treated the entire six 
annas odd share as one left by Namdar in intestacy in which the widow 
had one-eighth and each of her sons had one-third of the remaining seven- 
eighth. Accordingly the decree passed in favour of Qutubullah and Wali 
Muhammad was not in respect of two-third of the property sold but of 
two-third of seven-eighth, the share of each being seven-twentyfourth. 
The present suit was brought by the vendees on June 7, 1928 claiming 
damages. They asked for refund of consideration after making allowance 
for certain sums of money which were paid by Qutubullah and Wali 
Muhammad under the decree of the Subordinate Judge and this Court 
which had put them on terms. The plaintiffs’ case as set out in the plaint 
is based on the allegation that through 
the improper act and collusion on the part of the defendants a good deal 
of loss was occasioned to the plaintiffs who besides suffering the loss of. 
sale consideration, interest, etc. incurred considerable expenses in defending 
their title and were put to much trouble. 

The plaint went on to allege that 
under a deed of agreement dated July 30, 1908, the defendant No. 1 
(Mst. Maida) and the ancestor of defendants Nos. 2 to 4 (Chhedt) had 
covenanted that in the event of there being any loss to, or interference in 
the possession of, the consideration money or the share sold, the plaintiffs 
should have power to recover their consideration money with damages, 
penalty and costs incurred in court and interest etc. at the rate of Rs. 25 
per cent per annum from a 6 anna share in mauza Pakri as well as from 
other property. 

It was also alleged that 
Irrespective of the condition of the said agreement, the plaintiffs are, accgrd- 
ing to law and justice also, entitled to have the said amount refunded. 

Mst. Maida contested the plaintiffs’ claim denying the execution of 
the sale deed in favour of the plaintiffs. She pleaded that she was an 
illiterate, inexperienced village woman and had no experience of court 
proceedings or the execution of a document. She alleged that 

at the time of the execution of the documents alleged in the plaint, the 
contesting defendant had nobody to give her advice excepting Chedi 
Chaudhri who had joined in the fraud; and the plaintiffs and Chedi gave 
her no opportunity to receive an independent advice, so much so that 
without the knowledge and consent of the contesting defendant and in 
her absence they obtained clandestinely a fictitious certificate also from 
the Court of the District Judge. 

It should be observed that no part of the plaintiffs’ claim is based on 
any covenant contained in the sale deed and importing personal liability 
of Mst. Maida. In course of the trial or of the arguments before the trial 
Judge the plaintiffs appear to have relied upon a clause in the sale deed 
which according to them made Mst. Maida personally liable for damages 
in case the vendees were deprived of any portion of the property sold to 
them or loss was otherwise occasioned to them. 
> - Defendants 2 to 4, the representatives-in-interest of Chhedi, contested 
the plaintiffs’ claim on grounds which it is not necessary to mention for 








A. L. J. R. HIGH COURT 353 


the purposes of this appeal. The learned Subordinate Judge held that as 
each of three sons on whose behalf the sale deed in favour of the plaintiffs 
was executed had a distinct share, and as Chhedi’s share conveyed by the 
sale deed is in possession of the plaintiffs who have not been deprived of 
any part of it, they cannot claim any damages against defendants 2 to 4. 

The plaintiffs’ claim as against them was therefore dismissed. A decree 
was passed against Mst. Maida for Rs. 3105-6-0 which represented her 
liability in respect of the shares of Qutubullah and Wali Muhammad as 
to which the sale had been set aside. 

The judgment of the learned Subordinate Judge so far as it decrees 
the plaintiffs’ claim against Mst. Maida is somewhat sketchy. It does not 
discuss any of the questions that have been argued before us. Mst. Maida’s 
liability arising from the fact that she executed the sale deed and the 
agreement in favour of the plaintiffs is assumed rather than judicially 
determined. 

It was argued before us that Mst. Maida merely acted as guardian of 
her minor sons in executing the sale deed and the agreement in question and 
that she did not incur any personal liability. It was contended that apart 
from any personal undertaking a guardian is not liable for damages to the 
vendee if the latter is deprived of part of the property sold by the guardian 
on béhalf of his or her infant ward. In so far as the plaintiffs may be 
relying upon any personal undertaking of Mst. Maida, it was argued by 
the appellants, that there is nothing in the sale deed and the agreement 
which can be construed as imposing a personal liability on her. In any 
case, it was urged, that if such a liability arises on a proper construction 
of the two documents, there is no evidence to establish that Mst. Maida, 
who was a pardahnashin lady, understood that she was incurring a personal 
liability in a transaction in which she acted in a purely representative 
capacity. 

On the general question whether a guardian selling the property of 
his minor ward is liable for damages to the vendee if the latter is deprived 
of the whole or part of the property in consequence of the permission of 
the District Judge conferring authority on the guardian to transfer being 
found to be invalid, I am clearly of opinion that apart from any covenant 
personally binding the guardian, he or she is not liable personally for 
damages to the vendee. From the very nature of the case such liability 
cannot be inferred. ‘The guardian professes to act on behalf of others 
whose estate he or she is entitled to manage. Any covenants found in 
the deed executed by the guardian as such should be considered to be the 
covenants binding on the minor if such covenants are valid. Merely be- 
cause the guardian acts on behalf of the minor he or she does not incur 
any vicarious liability on the failure of the transaction in consequence of 
a competent court subsequently declaring that the permission of the Dis- 
trict Judge under which he or she acted was ineffective for conferring 
upon her the power to transfer. We cannot read into a deed executed 
by the guardian in her representative capacity a clause to the effect that 
in case any loss is occasioned to the vendee the person and the property of 
the guardian would be liable. We should not be understood as laying 
down that in no case is the person and property of the guardian liable. 
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If the guardian has expressly or by necessary implication agreed to in- 
demnify the vendee or in his personal capacity wholly apart from his 
capacity as guardian of the minor whose interest he represents, he would 
be liable. 

Of the rulings cited before us, Shet Manibhai Prembhai v. Bai Rupa- 
liba has some resemblance to the case before us. In that case tHe plaintiffs 
having lent a sum of money to the guardian of his infant son, brought 
a suit against the minor represented by the same guardian, and a consent 
decree was passed. Subsequently the minor coming of age had that decree 
set aside. ‘The plaintiff then sued the guardian for refund of the sum 
advanced by him alleging that the edan had represented that she had 
authority to incur the debt on behalf of the minor and to bind his estate 
whereas she had actually no such authority. It was held that the plaintiff 
could not recover, there having been no such misrepresentation as would 
support an action for a breach of warranty. It was also held that assum- 
ing there was a representation, the only possible representation, if the case 
be treated as coming within Section 235 of the Contract Act, was that the 
defendant represented that she was the agent of her son. But as the plain- 
tiff knew that the son was an infant, he must have been aware that any 
representation that defendant was her infant son’s duly authorised agent 
was incorrect, for an infant cannot appoint an agent, and conseq@ently 
no warranty, such as would support a suit, could arise out of such a 
representation. The foundation of the plaintiffs’ action in that case was 
an alleged misrepresentation by the guardian. It was however held, on 
the assumption that there was a misrepresentation, that the truth being 
known to the creditor he could not sue for breach of warranty. The case 
was also argued with reference to Section 235 of the Indian Contract Act 
which provides for cases in which an unauthorised person acts on behalf 
of another representing that he had the requisite authority. I do not 
think that Section 235 of the Indian Contract Act is in terms applicable 
to a case in which the position of the guardian, who is not in all respects 
the agent of the minor, is to be considered. 

In Sabir Husain v. Farzand Hasan? it was held: 

There is no rule of general law in force in this Province which justifies 
an inference that a guardian, entering into a contract on behalf of his 
minor son, renders himself liable as surety in the absence of an express 
contract to that effect; nor is there anything in the Indian Evidence Act 
which justifies a presumption from the circumstances of such a case that 
a guardian makes himself personally liable. 

This was a case in which a Mohammedan father had contracted the 
marriage of his minor son and agreed to pay a certain amount of dower. 
In a suit by the heirs of the wife for recovery of dower against the estates 
of the husband and also of his father, both having died in the meantime, 
the question arose whether the father, who had acted as the guardian of 
the son on the occasion of the latter’s marriage, was liable. In our opin- 
ion the principle on which the decision in that case proceeded is applicable 
to the case before us, so far at any rate as the general aspect of the question 
ts concerned. The learned advocate for the respondents referred us to 
*y, L. R. 24 Bom. 166 *[1934] A.-L. J. 190 
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Adikesavan Naidu v. M. V. Gurunatha Chetti, in which a manager of a 
joint Hindu family had agreed to sell immovable property belonging to 
himself and the minor members of the family. The manager failed to 
perform the contract as it was found that the minors were not bound by 
it. The opposite party sued the manager for damages who was held to be 
liable. Wee do not think that that case is any authority for the proposition 
contended for in the present case. The manager of a joint Hindu family 
agreeing on behalf of the family also agrees on his own behalf. Any 
breach of the agreement to which he was a party personally rendered him 
liable because he had expressly agreed to do what he failed to do. In the 
case before us it is in controversy whether Mst. Maida gave any personal 
undertaking. If it be found that she did she may be held to be liable. 
As already stated the plaintiffs’ suit is mainly founded on the agree- 
ment executed almost simultaneously with the sale deed. It purports to 
be on behalf of the minor sons of Mst. Maida represented by her as their 
guardian, and by the adult son Chhedi. A share in certain property 
other than that transferred by the sale deed was hypothecated and it was 
covenanted that 
we, the executants, therefore, give in writing that if any inter- 
ference or loss is caused in the share sold or the sale consideration of the 
e vendees by any act of us, the executants, or our heirs, the vendees shall be 
at liberty to recover the sale consideration together with damages, penalty 
and costs incurred in court with interest etc. from all the rights, 
interests and zamindari items appertaining or that may appertain to our 
six annas share in mauza Pakri as well as from our other movable 
and immovable properties and person 
I do not think this covenant can be construed as if Mst. Maida incurred 
a personal liability to compensate the vendee. It was clearly intended to 
bigd the minors whom she represented. One of their properties was speci- 
fically hypothecated and the general liability of their person and property 
was also declared. The words “we, the executants” clearly refer to the 
sons. There is nothing else in the agreement which can be construed as 
implying a personal liability of Mst. Maida. 
The sale deed contains the following covenant :— 

We or the minors or the heirs, etc. have not nor shall have in future, at 
any rate, any objection regarding the receipt of money or in respect of 
possession and occupation. If for some reason, or owing to any act on 
our part, there arises any defect in the share sold, the vendees and their 
heirs are at liberty to recover possession of the share sold in any way 
possible, and to recover the amount of consideration with interest, dam- 
ages and costs etc. from the persons and movable and immovable properties 
of us and the minors. 

Except for an argument which we shall presently mention, the same consi- 
derations apply to this clause as to that occurring in the agreement. It is 
however pointed out that the words “we” and “us” in addition to the 
“minors” imply that the undertaking was given by Chhedi and Mst. 
Maida. We do not think that it was the intention of the executants of 
the sale deed to declare that Mst. Maida would be liable otherwise than as 
guardian of her minor sons. The clause. is loosely worded, but in oyr 
3IL LR. 40 Mad. 338. 
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opinion the words “we” and “us” which are the translation of the verna- 
cular “hamare” have reference to one of the executants, namely, Chhedi. 
All that the clause means is that Chhedi and the minors are bound as stated 
in the clause. The word “hamare” is sometimes loosely used for one indi- 
vidual. If it had been the intention of the parties to the deed to provide 
that Mst. Maida would be personally liable, it is inconceivable to us that 
that intention would not have been expressly mentioned and should have 
been left to be inferred from dubious expressions like those referred to. 
Moreover the clause makes the executants liable on damage resulting to 
the vendee from any action of their own. It is not said that anything 
was done by Mst. Maida which deprived the vendee of part of the property 
sold. 


In this connection it was argued by the learned advocate for the 
appellants that if this clause bears the interpretation which is sought to be 
put upon it, the plaintiffs must show that it was explained to Mst. Maida 
and that she fully understood that by executing the sale deed she was 
incurring a personal responsibility. It is said that Mst. Maida was a pardah- 
nashin lady and that any clause adversely affecting her cannot be enforced 
against her unless it is shown by satisfactory evidence that she had full 
knowledge of its nature and effect upon her interest. In our opinion this 
contention has force, if Mst. Maida be considered to be a pardahnfshin 
woman. ‘The learned advocate for the respondents urged that Mst. Maida 
was not a pardahnashin woman. He referred to the circumstance that 
she was indentified before the Sub-registrar by a patwari. This fact is 
noted in the registration endorsement. At the same time it is also noted 
that she was in a covered doli at the time of the identification. There is 
evidence of a witness Rustam who clearly stated that Mst. Maida was a 
pardahnashin woman. Beyond the fact that she was identified on that 
occasion by a patwari, who was no relation of hers, there is no categorical 
denial of that fact in the statement of any of the plaintiffs’ witnesses. 
The Sub-registrar treated her as a pardahnashin woman, and in our opinion 
the case must be decided on the hypothesis that she was pardahnashin. 
The plaintiffs did not rely in their plaint upon the clause in the sale deed 
quoted above. If they had done so the question would in all likelihood 
have arisen more prominently than it did. In the written statement the 
defendants put the plaintiffs to proof of facts which are expected to be 
established in cases in which deeds executed by pardahnashin ladies are 
sought to be enforced. Mst. Maida belonged to a zamindar family of 
Mohammedans, and it is a matter of notoriety that women of her class are 
pardahnashin. 

Assuming Mst. Maida to be a pardahnashin woman and assuming 
that the clause occurring in the sale deed to which reference has been made 
can be rightly construed as implying a personal liability of Mst. Maida, 
the plaintiffs have in our opinion made no attempt to establish that the 
clause was explained to and was understood by Mst. Maida in that sense. 
In Amarnath Sah v. Achan Kuar* it was observed by their Lordships of 
the Privy Council that 


e there is no evidence that she was told that amongst the somewhat profuse 
*L L. R. 14 All. 420 at 426-427 
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heap of words conferring ordinary powers on a general attorney there 
lurked just three words having a far different effect, the effect, namely, of 
subjecting her expectant estate to a burden which she was gratuitously 
undertaking. There is no evidence that at this time she knew anything 
about a prior mortgage. 

It can, be similarly urged with considerable force in the present case 
that Mst. Maida could not be expected to realise the effect of the words 
“we” and “us” as is now sought to be given to them. ‘There is absolutely 
no evidence that her attention was drawn to that particular clause. It is 
true that the registration endorsement mentions the fact that the deed as 
a whole was read and explained to her, but in our opinion the explanation 
of the deed was wholly inadequate if her attention was not drawn to this 
particular clause and she was not definitely told what it meant, assuming 
that the Sub-registrar himself was conscious of the meaning which is now 
put upon it. For these reasons we hold that in the first place the clause 
properly construed does not imply any personal undertaking by Mst. Maida, 
and assuming it does, it cannot be enforced against her in the absence of 
evidence that it was explained to her and she understood that its effect 
was what is now said to be. 


Reference was made in course of the argument to Section 55 of the 
Transfer of Property Act. It was argued that Mst. Maida, who should 
be considered to be the “seller”, is to be deemed to have contracted 

that the interest which the seller professed to transfer to the buyer subsisted, 

and that she had power to transfer the same. 
Reliance is placed upon Sub-section (2) of Section 55. It should however 
be borne in mind that the presumption arising under that Sub-section is 
subject to a contract to the contrary. Assuming that Mst. Maida can 
be considered to be the seller and that Sub-section (2) of Section 55 is 
otherwise applicable we do not think she can be deemed to have contracted 
with the plaintiffs that she had power to transfer otherwise than under 
the authority of a permission granted by the District Judge. The permission 
is expressly recited in the sale deed. Any authority which Mst. Maida had 
to execute a sale deed on behalf of her minor sons is derived from the pro- 
visions of the Guardian and Wards Act and the permission given by the 
District Judge. The plaintiffs were fully aware of the nature and extent 
of her authority. With their eyes open they took a sale deed from Mst. 
Maida without scrutinising the legality of the permission under which’ she 
was acting. Apart from this, in our opinion, in so far as Mst. Maida can 
be said to have incurred any liability under Section 55(2), she did so in 
her capacity as guardian, and if the vendees are entitled to recover any 
compensation they should do so from her in that capacity, that is, from 
the property of her minor wards. The minors who were held not to be 
liable could not be bound by any implied covenant such as this. The 
effect of such an implied covenant is to bind the minors if the sale is valid. 
The sale having been set aside, they or their property cannot be liable under 
an implied covenant. 

The Proviso to Sub-section (2) of Section 55 has an important bearing 
on this aspect of the case. It is as follows :— 

Provided that, where the sale is made by a person in a fiduciary character, 
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he shall be deemed to contract with the buyer that the seller has done no 
act whereby the property is incumbered, or whereby he is hindered from 
transferring it. 
Mst. Maida had undoubtedly a fiduciary character in relation to the sale 
deed executed by her. She should be deemed to have given a limited 
warranty in terms of the Proviso, namely, that the seller (Mst. Maida) 
had done no act whereby the property was encumbered or whereby she 
was hindered from transferring it. It is not suggested that she had done 
anything which curtailed her power of transfer. Any limitations on her 
power which proved fatal to the sale arose from the defective certificate 
granted by the District Judge for which she cannot be held responsible. 
In the view of the case we have taken Mst. Maida did not render her- 
self personally liable for damages to the plaintiffs who were deprived of 
the property considered to belong to the minors. In our opinion their 
suit as against her should have been dismissed. Accordingly we allow 
the appeal, set aside the decree appealed from so far as it is against Mst. 
Maida, and dismiss the plaintiffs’ suit with costs as against her. 
Appeal allowed 
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LORD ALNESS 


Sin Tacator Court on appeal from order of District Court—W hether appeal to Privy 


SANDERSON 


Lord 
Thankerton 


Council lies. 

Where an appeal is taken to the High Court under Sec. 75(2), Provin- 
cial Insolvency Act, from the decision of the District Court made in its 
insolvency jurisdiction, a further appeal les to the Privy Council from 
the decision of the High Court and is not excluded by the provisions of 
Sec. 4(2) of the Act. When a right of appeal is given to one of the 
ordinary courts of the country, the procedure, orders and decrees of that 
court will be governed by the ordinary rules of the Civil Procedure Code. 

APPEAL from a decision of the High Court of Judicature at Rangoon. 


A. M. Dunne, K. C. and A. Pennell for the appellants. 
J. M. Parikh for the respondent. 


The following judgment was delivered by 


Lorp THANKERTON—The appellant is Receiver of the estate of Po Thit 
and Ma Nyein E, his wife, who were adjudicated insolvents on January 11. 
1929, and he appeals from a decree of the High Court of Judicature at Ran- 
goon, dated January 18, 1932, which reversed the order of the District 
Court of Henzada, dated March 30, 1931, and directed that the respondent 
be added in the Schedule of Debts as a creditor of the estate in respect of 
certain sums, amounting in all to Rs. 18,691-9-0, claimed in respect of 
eight promissory notes. The respondent had also claimed in respect of a 
«mortgage debt of Rs. 4,000, but it is now admitted that it had been satisfied. 


+P, C. A. 114 of 1932 
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Prior to the application by the respondent to be added in the Schedule 
of Debts, which was filed on January 30, 1931, and out of which the 
present appeal.arises, the appellant had made an application under Section 
54 of the Provincial Insolvency Act, dated April 6, 1929, against the 
present respondent, asking that the payment by the insolvents to her of a 
sum of Rs? 19,000 within three months of the petition for adjudication 
should be declared fraudulent and void and that the present respondent 
should be ordered to pay the amount to him. After an enquiry, the Dis- 
trict Court annulled the payment, which had been made on September 24, 
1928, and in fact amounted to Rs. 18,618-1-6, and directed the respondent 
to pay that amount to the appellant. The respondent appealed to the 
High Court, but her appeal was dismissed, and an application for leave 
to appeal to His Majesty in Council was also unsuccessful. ‘The respon- 
dent then filed the present application. 

In these earlier proceedings the respondent admitted that the payment 
had been made to her, but she claimed that it was paid as the price of 
paddy which was stored in her godown and on which she claimed to have 
had a lien for debts due to her by the insolvent Po Thit. In support of 
that claim of indebtedness she produced loose counterfoils of the eight pro- 
missory notes and the mortgage for Rs. 4,000, representing the same claim 
of indebtedness in respect of which the present application is made by her. 
In the course of the enquiry in these earlier proceedings the present res- 
pondent gave evidence in support of her claim and her evidence was 
supported by that of the insolvent Po Thit, In her evidence the respondent 
admitted that the mortgage debt of Rs. 4,000 had already been satisfied. 
In the present application the advocates for both parties agreed that the 
evidence in the earlier proceedings should be evidence in the case, and 
that they would produce no further evidence. 

` The respondent raised a preliminary objection to the competency of 
the present appeal, maintaining that under Sec. 4(2) of the Provincial 
Insolvency Act the decision of the District Court was final, subject only 
to a limited right of appeal to the High Court under Sec. 75 (2), any right 
of further appeal being thereby excluded. But, in their Lordships’ opinion, 
this objection is not maintainable, in view of the decision of this Board in 
Secretary of State for India v. Chelskani Rama Rao‘ in which a similar 
objection was taken in respect of the provisions of the Madras Forest Act 
of 1882, and it was held that, when such a right-of appeal is given to one 
of the ordinary Courts of the country, the procedure, orders and decrees 
of that Court will be governed by the ordinary rules of the Civil Pro- 
cedure Code. f 

At the first hearing of the appeal their Lordships drew the attention 
of-the parties to the fact that on the face of the record as presented, the 
District Júdge had annulled the order for adjudication on July 11, 1929, 
and there was nothing to show that that order had ceased to operate. The 
hearing was accordingly adjourned to enable the parties to clear up the 
matter. On the resumption of the hearing at a later date, the parties 
explained that an appeal had been taken by creditors against the order of 
annulment, and that, on July 14, 1930, the High Court had set aside the 

1[1916] 43 Ind. App. 192 at 197 
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order of the District Judge and extended the time for the application for 
discharge (R. M. K. R. M. Chettyar v. Ko Po Thit). It is surprising that 
this does not appear either in the record or in the cases on behalf of the 
appellant and respondent. 

c main question in the appeal was whether the respondent had 
proved the indebtedness of the insolvent Po Thit to her. As alrtady stated, 
the respondent admits that the mortgage debt of Rs. 4,000 has been satisfied, 
and she no longer claims in respect of it. The eight promissory notes 
were not produced, but the loose counterfoils were. The whole matter 
turns on the credibility of the respondent and of the insolvent Po Thit. 
The learned District Judge, who had not seen the witnesses, found their 
evidence unreliable; the High Court took the contrary view. It was for 
the appellant to satisfy their Lordships that the High Court had taken an 
erroneous view on this question, which is purely one of fact. It is unneces- 
sary to review the evidence in detail; it is fully dealt with in the judgments 
of the lower Courts. It is sufficient to say that the appellant has failed 
to satisfy their Lordships that the High Court has come to a wrong con- 
clusion, and it becomes unnecessary to consider the further contention of 
the respondent that the decision of the Courts in the earlier proceedings 
forms res judicata on the question of the particular indebtedness in respect 
of which the present application is made. s 

Their Lordships will therefore humbly advise His Majesty that the 
appeal should be dismissed, and that the decree of the High Court dated 
January 18, 1932, should be affirmed, the appellant to pay the respondent 
her costs in this appeal. 


Appeal dismissed 
2L L. R. 8 Rang. 506 


EMPEROR 
versus 
SRIPAL AND OTHERS* 

Criminal Procedure Code, Secs. 249 and 436—Trial Magistrate releases accused 
under Sec. 249—Whether District Magistrate can revise order under Sec. 436 
—Public Gambling Act (II of 1867), Sec. 13—Public place or thoroughfare 
—Meaning of. 

Where the accused is released by the trial Magistrate under Sec. 249, 
Criminal Procedure Code, the District Magistrate has no jurisdiction under 
Sec. 436, Cr. P. C., to quash the order under Sec. 249 and direct further 
enquiry into the case. 

In order to be a public place or a public thoroughfare within the mean- 
ing of Sec. 13, Public Gambling Act, the place or the thoroughfare must 
either be open to the public or actually used by the public, and the mere 
publicity of the gambling place or its visibility from a public place or a 
public thoroughfare is not sufficient. 

CRIMINAL REFERENCE made by SHams-uL-Hasan Esq., Additional 

Sessions Judge of Gorakhpur at Basti. 


M. Waliullah (Assistant Government Advocate) for the Crown. 
e The opposite parties were not represented. 
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The following judgment was delivered by o 


IgpaL AHMAD, J.—This is a reference by the learned Additional Ses- 
sions Judge of Gorakhpur at Basti recommending that the order of the 
District Magistrate of Basti dated April 16, 1933, directing further enquiry 
into a criminal case in which the accused were released by the trial Magis- 
trate undef Section 249 of the Criminal Procedure Code, be quashed. 

Certain persons were sent up for trial by the police under Section 13 
of the Indian Gambling Act. The Magistrate inspected the place, where 
the gambling was alleged to have taken place, and came to the conclusion 
that it was not a public thoroughfare. He, accordingly, refused to take 
further evidence and passed an order on March 1, 1933, releasing the accused 
under Section 249, Criminal Procedure Code. The case was. again put 
before the Magistrate on March 10 and, on that date, a report made by 
the Prosecuting Inspector was perused. The case was again taken up by 
the Magistrate on March 17 and, on that date, he adjourned the case to 
enable the Prosecuting Inspector to argue the case, after the Prosecuting 
Inspector and the Superintendent of Police had inspected the alleged place 
of gambling. On April 8 the Prosecuting Inspector produced a map, 
and stated, that he and the Superintendent of Police had inspected the 
spot, and that a pagdandi (footpath) runs‘at a distance of three or four 
hundfed yards from the place where the gambling had taken place, and 
that that place was visible from the footpath. The learned Magistrate 
then dictated the following order on the order sheet :— 

I am unable to agree that the gambling took place by a public pathway 
in spite of the so-called pagdandi shown as “B” in the map produced today. 
It was not shown to me when I was on the spot If it existed it 
must have been brought to my notice when I was dictating my notes on 
the spot. The standing crops have now been harvested and every mend 
or any way through the field may be called a pathway, but that cannot 
be a ‘public’ pathway I think it will be against the facts to find 
a public thoroughfare where it does not exist My inspection 
note, unrebutted as it is, is conclusive at present. I would have gladly 
acceded to the Prosecuting Inspector’s request that I should transfer the 
application to the Sub-Divisional Officer. But I have got no power to 
make such a transfer. Of course if the application had come to me from 
the Sub-Divisional Officer the matter would be different It makes 
no difference if the Police Inspector applies to the Sub-Divisional Officer 
or to the District Magistrate to have the case reinstated if there are good 
grounds for doing so. Rejected. 

A petition was then filed by the Prosecuting Inspector on the same 
date, viz., on April 8, in the court of the District Magistrate. It was 
styled as an application 
for reopening the case—the proceedings whereof had been stayed by the 
lower court under Section 249, Criminal Procedure Code. 
The District Magistrate held that the order of the Trial Magistrate under 
Section 249, Criminal Procedure Code does not bar further proceedings 
according to law, and accordingly, he directed that further proceedings 
against the accused be taken, and made over the case to the Sub-Divisional 
Magistrate for disposal. This order, as appears from the explanation sub, 
mitted by the learned District Magistrate, was passed by him under Sec- 
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tion 436, Criminal Procedure Code. i 

On an application in revision being filed by- the accused, the learned 
Additional Sessions Judge was of the opinion that the learned District 
Magistrate had no jurisdiction to set aside the order passed by the trial 
Magistrate under Section 249, Criminal Procedure Code-‘n exercise of the 
revisional powers vested in him by Section 436 of the © de, and, accord- 
ingly has`made the present reference. ` 

The learned District Magistrate has submitted an | tplanation and, 
in the course of that explanation, he maintains that his “order directing 
further enquiry into the case was perfectly legal. He (ai is pointed out 
that, as an order under Section 249, Criminal Procedut: Code neither 
amounts to an acquittal nor to a discharge, the Magistrate who passed the 
order and who stayed proceedings under that section, is not barred from 
starting proceedings afresh against the accused. He, therefore, maintains 
that, if the trial Magistrate could start proceedings afresh, there is no reason 
why the District Magistrate, to whom the trial Magistrate is subordinate, 
should not be empowered to order further enquiry into a case, the proceed- 
ings in which were stayed by a subordinate Magistrate under Section 249, 
Criminal Procedure Code. 


The reference made by the learned Additional Sessions Judge cannot 
be accepted for the simple reason that the learned Judges had no jurisdic- 
tion to entertain the application in revision filed in his court. It is provided 
by Clause (4) of Section 435, Criminal Procedure Code that if an appli- 
cation under that section has been made either to the Sessions Judge or the 
District Magistrate, no further application shall be entertained by either 
of them. In the case before me an application was, as already stated, 
made in the court of the District Magistrate and that application must be. 
treated as an application under Section 435, Criminal Procedure Code. 
The Sessions Judge, therefore, was not competent to entertain the appli- 
cation in revision filed by the accused. It follows, therefore, that the 
reference by him to this Court was without jurisdiction. I, therefore, 
refuse to accept the reference. g ' 


But as I have examined the record and, as I have come td he con- ' 
clusion that the order of the District Magistrate was illegal and,-| at there 
is no adequate ground to disturb the order passed by the trial 1 agistrate 
under Section 249, Criminal Procedure Code, I have decided to ‘et aside 
the order of the District Magistrate in the exercise of my revisio ‘| juris- 
diction. 


On examining any record under Section 435 of the Criminal Pro- 
cedure Code the District Magistrate can proceed either under Section 436 
or Sections 437 or 438 of the Criminal Procedure Code. Section 437, 
Criminal Procedure Code which deals with the power to order commitment 
‘ih cases triable exclusively by a court of session, and Section 438 of the 
Cc riminal Procedure Code, which provides for the submission of report by 
the Sessions Judge or District Magistrate to the High Court, have obviously 
no application to the case before me. It is manifest, therefore, that the 
District Magistrate, in passing the order noted above, purported to act 
uinder—and indeed in his explanation he admits that he did act in exercie 
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of the powers vested in him by=Section 436 of the Criminal Procedure 
Code. ‘That section vests a District Magistrate with the jurisdiction to 
order further enquiry into a complaint which has been dismissed under 
Section 203 or Sub-section 3 of Section 204 of the Code, or into the case 
of any person accused of an offence who has been discharged. An order 
under Section 249 of the Criminal Procedure Code is neither one of dis- 
missal of a complaint under the aforesaid sections, nor it is an order of 
discharge, and, therefore, Section 436 of the Criminal Procedure Code has 
no application to such an order. It is true that even after the passing of 
an order under Section 249 of the Criminal Procedure Code fresh proceed- 
ings against the accused are not barred by any provision of law, but the 
revisional powers of the District Magistrate’ are governed and controlled 
by the sections of the Code enumerated above and, accordingly, the Dis- 
trict Magistrate had no jurisdiction to quash the-order under Section 249 
and directing further enquiry into the case. It follows, therefore, that 
the order of the District Magistrate cannot be sustained. 

The trial Magistrate, in his order dated April 8, 1933, has given cogent 
and convincing reasons for holding that the place where the gambling is 
alleged to have taken place was not a “public’place” or a “public thorough- 
fare” within thé méaning of Section 13 of the Gambling Act. The 
footpath indicated in the map filed by the Prosecuting Inspector was, on 
his own showing, at a distance of about 300 or 400 paces from the gam- 
bling place. The mere fact, that that spot was visible to the members of 
the public who used the footpath; cannot make that spot a “public place”. 
In order to be a public place or a public thoroughfare within the meaning 
of Section 13 of the Gambling Act, the place or the thoroughfare must 
either be open to the public or actually used by the public, and the mere 
publicity of ‘the gambling place or its visibility from a public place or a 
public thoroughfare is not sufficient. I hold, therefore, that the trial 
Magistrate was right in not proceeding further with the case. The result, 
therefore, is that I set aside the order of the District Magistrate dated 
April 16, 1933, and maintain the order passed by the trial Magistrate. Let 
the record be returned. 


NABBAN BEGAM anp orHeRrs (Judgment-debtors) 
i Versus ; i 
ree. MOTI BEGAM (Decree-holder) * ; 
Limitation Act, Art. 181—Execution proceedings suspended—W hether application 
‘to revive proceedings mnecessary—Starting point of limitation for such 
application. -` : : - 
. Where the execution of a decree has been suspended through ‘no act or 
default of the decree-holder, he-has a right to ask the Court to revive the 
execution proceedings, but it is necessary that he should make an applica- 
tion to that effect, which will be governed by Art. 181, Limitation Act, 
_ within three years of. the date on which, the obstacle to the progress, of the 
execution proceedings is withdrawn, when the right to so apply accrues. 
Where the execution of a decree is suspended as a result of an injunction 
order restraining the decree-holder from proceeding with the execution 
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pending the disposal of a suit against him, he can revive the execution 
proceedings by making an application within three years of the dismissal 
of the suit, when the injunction automatically disappeared and the right 
to i- ply accrued within the meaning of Art. 181, Limitation Act. . 
ttar Singh v. Kamal Singh, 25 A. L. J. 201 followed; Prem Narain v. 
Pa Ram, [1931] A. L. J. 436 referred to. 
EXECUTION Firsr APPEAL from a decree of BABU ZORAWAR SINGH, 
Subordinate Judge of Bareilly. 


G. S. Pathak for the appellant. 
M. A. Aziz and Akbfar Husain Khan for the respondent. 


The judgment of the Court was delivered by 


RacHHPAL SINGH, J.—These are two connected appeals arising out 
of the same order. 

The facts which have given rise to these two appeals are these: 
Inayat Khan obtained a decree on January 31, 1922 against Mst. Nabban 
Begam, Mst. Kulsum Begam, -Mst. Barkat Begum and Mst. Bismillah 
Begum. It was a simple money decree. On February 8, 1922 Inayat Khan 
made an application for execution’ and asked for the attachment-of village 
Kuiyan. On February 12, 1922 the village was attached. On March 17, 
1922 one Mst. Ilahi Begum instituted a suit against the decree-holder and 
the four judgment-debtors to recover a sum of money alleged to Me due 
to her on account of her dower. In this case which Mst. Ilahi Begum had 
instituted, she made an application that an injunction should be issued 
restraining the decree-holder, Inayat Khan, from proceeding with his 
application for execution. This was done. The court in which the exe- 
cution proceedings were pending passed an order on April 24, 1922 to the 
following effect : 

The execution will be struck off for the present but the attachment 
will be maintained. 

On November 12, 1923 the suit instituted by Mst. Ilahi Begum for 
dower was dismissed by the Subordinate Judge. Theré was an appeal by 
Mst. Ilahi Begum, against the -decision -of the Subordinate Judge to this ; 
Court. But it is important to remember that no application was made by 
the appellant asking for the stay of execution. ‘This Court eventually dis- 
missed the appeal on March 28, 1927. The decree-holder made an 
application for continuing the execution proceedings on March 28, 1930. 
The prayer related to two items of property, the village mentioned above 
and one house. So far as the house was concerned, the learned Subordinate 
-Judge came to theconclusion that the application of the decree-holder 
‘was not within limitation and he dismissed it. As regards village Kuiyan, 
the learned Subordinate Judge came to the conclusion that the application 
was within limitation and he directed that proceedings in execution be 
taken. He dismissed the objections of the judgment-debtors to the effect 
‘that the prayer of the decree-holder in respect of this village mentioned 
above was also not within limitation. The judgment-debtors have pre- 
ferred these two appeals. One has been preferred by Mst. Bismillah Begum 
and the other by the remaining three judgment- debtors. 

e The question which we have to consider in this case is as to whether 
or no the view taken by the learned Subordinate Judge on the question of 
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limitation is correct. There cannot be the least doubt that the effect of 
the order which the learned Subordinate Judge passed on April 24, 1922 
was to postpone the attachment proceedings indefinitely. There was no 
final disposal of the execution application. When a court suspends pro- 
ceedings in any pending execution case for some reason, then it cannot be 
said that the application has been judicially disposed of. It would’ appear 
that when the court received an injunction order from the other court 
which was trying the suit for the recovery of dower, it thought that the 
best thing would be to postpone the execution proceedings indefinitely till 
the dispute between the parties was decided and then, if necessary, the 
execution proceedings would continue. Under these circumstances it was 
open to the decree-holder to have applied for the continuation of the exe- 
cution proceedings. The question for consideration is when ‘he should have 
done so. The contention raised by the decree-holder in the court ‘below 
was that it was open to him to make an application for the continuation 
of ‘the proceedings already pending at any time he liked. This argument 
is based on this reason that where an application for execution is already 
pending and undisposed of, there can be no question of making a fresh 
application and consequently the question of limitation does not arise. 
This view appears to have found favour with the learned Subordinate 
Juag®. In our opinion the matter is concluded by a Full Bench ruling of 
this Court, Chhattar Singh v. Kamal Singh’. There it was held that where 
the execution of a decree has been suspended through no act or default of 
the decree-holder, he has a right to ask the Court to revive and carry 
through the execution proceedings which have been suspended, and this 
right can be exercised by means of a proper application to that effect made 
within three years of the date on which the right to make it accrued as 
such application would be one for which no period of limitation’ has been 
expressly provided and would therefore fall under Article 181 of the Sché- 
dule of the Indian Limitation Act. One of the questions which had to be 
decided in that case was whether Article 181 of 182 governs such appli- 
cation. The Full Bench took the view that the case-was governed: by 
Article 181 of the Indian Limitation Act. At pages 207 and 208:the 
learned Judge, delivering judgment of the Full Bench, observed: ~ 
The only other question then is as to the period within which the right 
of the decree-holder to so apply must be exercised. As to this’ we think 
that the law is laid down correctly in a further passage of the judgment of 
Piggott, J. in the above case which reads as follows: He (i.e., the decree- 
holder) can however only do this by means of a proper application to that 
effect The application in question would be one for ‘which no 
period of limitation is expressly provided by the Schedule to the Limitation 
Act and would therefore fall under Article 181 of the Schedule requiring 
to be made within three years of the date on which the right to make it 
accrued, ae 
Further the learned Judge observed : 
Obviously the right would accrue upon the date on which the ‘obstacle 
to the progress of the execution proceedings was withdrawn. E 
In the case before us it is clear that the obstacle to the further: progress of 
the execution was the injunction issued in the suit of Mst. Ilahi Beguff 
125 A. L J. 201 
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which she had instituted for the recovery of her dower. As soon as that 
suit was dismissed by the Subordinate Judge, the obstacle was withdrawn 
automatically. The decree-holder immediately got a right to proceed with 
the execution proceedings. He could have gone to the court and said that 
as the obstacle created by the injunction had disappeared, he should be 
allowed to proceed with his application for execution. But he did not do 
so. In our opinion according to the view taken in the Full Bench ruling, 
the application should have been made within a period of three years from 
the date on which the injunction became ineffective and that would be 
the date on which the suit of Mst. Ilahi Begum was dismissed. As we have 
already mentioned, the argument of the learned counsel for the respondent 
is based on certain expressions in the judgment of one of the learned Judges 
of this Court in a case, Prem Narain v. Ganga Ram”. It may be stated 
that the view expressed by the learned Judge certainly supports the con- 
tention raised by the learned counsel for the decree-holder. But it will 
be seen that for the purposes of the case before the two learned Judges who 
decided it, it was not necessary to decide this point and so we would be 
justified in saying that the observations relied on were mere obiter dicta. 
This Court has consistently taken the view that in a case like this an appli- 
cation has to be made and that too within a period of 3 years. We may 
point out the following rulings in which this view was taken. E 

Qamaruddin v. Jawabhirlal’, Yakub Ali v. Durga Prashad*, Balwant 

Singh v. Budh Singh’, Madho Prasad v. Draupad#® and Sat Narain v. 
Ganga". : 
In Balwant Singh v. Budh Singh and Madho Prasad v. Draupadi® it 
was laid down in very clear terms that in cases of this kind an application 
for continuation should be made within a period of 3 years. We are not 
justified in presuming, as contended by the learned counsel for the respon- 
dent, that this point, that no application was necessary, was not argued 
before the learned Judges who decided that case. For the reasons given 
above we are of opinion that an application should have been made within 
a period of three years from the date on which the injunction order became 
ineffective. 

We accordingly allow these appeals, set aside the order of the court 
below regarding village Kuiyan and dismiss the application for execution 
with costs to appellants in both courts. 

Appeal allowed 
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JWALA 
Versus 
EMPEROR* 


Arms Act (XI of 1878), Sec. 19(f)—-Pistol found in room occupied by accused, 
his sons and their wives—When accused to be convicted. ' 
Where an unlicensed pistol was found in a room which was in the occu- 
pation not merely of the accused but of his sons and their wives, and the 
*Cr. Rev. 476 of 1933 
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accused had been convicted of dacoity and he had falsely denied the fact 
that the pistol was found in a vessel inside his room, beld, that it was most 
unlikely that an article of this size and description’ should have remained 
concealed in the room without the knowledge of the head of the family, 
and bearing in mind the circumstances there was no reasonable doubt re- 
garding the guilty knowledge of the accused and he was rightly convicted 
under Sec. 19(f), Arms Act. 
Kaul Abir v. King-Emperor, [1932] A. L. J. 1072 distinguished. 
CRIMINAL REVISION from an order of Basu GHANsHIAM Das, 
Sessions Judge of Mainpuri. 


L. M. Roy for the applicant. 
-M. Waliullah (Assistant Government Advocate) for the Crown. 


The judgment of the Court was delivered by 


Kine, J.—This is an application in revision against a conviction under 
Section 19.(f) of the Arms Act. 

The evidence shows that the house of Jwala, the accused, was searched 
by the police on receipt of certain information, and the result of the 
search was that an unlicensed muzzle-loading pistol was found concealed 
under a heap of juar grain inside a vessel. Inside the barrel of the pistol 
11 percussion caps were also found, on removing a wad of cloth from the 
muzisle of the pistol. 

It is further proved that only Jwala and his sons and their wives were 
living in the kothri in which the pistol was found. Jwala’s brothers are 
proved to have been living separately in separate kothris. Jwala himself 
had the key of the kothri and handed it over to the police at the time of 
the search, after he had unlocked the door. 

Jwala’s defence was that the pistol was not found from the vessel 
inside his room but from the thatch of his roof and that it must have been 
planted there by some enemy of his. It was also argued that as the kothri 
was occupied by several persons therefore it could not be held that the 
pistol was in Jwala’s “possession” within the meaning of Section 19(f) of 
the Arms Act. . 

Both the trial court and the learned Sessions Judge have concurred 
in finding that the. accused was in possession of the. unlicensed pistol. 

It has been argued before us that as the room in which the pistol was 
found ‘was in the occupation not merely of Jwala, but at least of his sons 
and their wives also, and that as two of his sons are said to be adults, there- 
fore it could not be safely inferred that Jwala was in possession and control 
of the pistol. Reliance has been placed upon a ruling of the Bench of this 
Court in Kaul Ahir v. King-Emperor’. .We think that the ruling is dis- 
tinguishable upon the facts. In that case two loaded cartridges were found 
in the corn-bin of a house and the learned Judges came to the conclusion 
that the cartridges might have been dropped by some sportsmen and picked 
up by a child and handed over to the child’s mother and it was quite pos- 
sible that the head of the family was not even aware.of the presence of the 
cartridges. In the Present case the incriminating article is a pistol which 
is about 12 inches in length. We think that it is most unlikely that ‘an 
article of this description could have been found by chance and made over 
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to any of the women or children in the house. We do not know the age 
of Jwala’s sons, but even if they are adults, we think it most unlikely that 
any of them would have taken possession of an unlicensed pistol and would 
have hidden it in the house without informing his father as the head of the 
family; also it is most unlikely that an article of this size and description 
should remain concealed in the house without the knowledge of the head 
of the family. We also note that Jwala has been convicted of dacoity. 
His only defence was a false denial of the fact that the pistol was found 
in a vessel inside his kothri. In all the circumstances of this case we feel 
no doubt that Jwala must have been aware of the presence of the pistol 
in his house and that he was “in possession and control” of it within the 
meaning of Section 19(f) of the Arms Act. Every case must be decided 
upon its own facts, and we do not wish to lay down any general proposi- 
tions of law. On the facts of this case, we feel that there is no reasonable 
doubt regarding the guilty knowledge of the accused and we uphold the 
conviction and the sentence, which is by no means excessive. We dismiss 
the application. The applicant is on bail; he must surrender to his bail 
and serve out his sentence. 

Application dismissed 


MUHAMMAD MUSTAFA ALI KHAN (Plaintif) 
versus 
DISTRICT BOARD, BAREILLY AND ANOTHER (Defendants) * 
Specific Relief Act, Secs. 21(b) and 56(f)—Secretary of District Board wrong- 
fully dismissed—W bhether entitled to injunction restraining Board from en- 
forcing its resolution. 

Where the plaintiff, who was a dismissed servant of a District Board, 
alleged that he was wrongfully dismissed inasmuch as the resolution dis- 
missing him did not comply with Sec. 48 of the District Boards Act, and 
he asked for an injunction restraining the Board from enforcing the resolu - 
tion in question, held, that in view of the provisions of Secs. 56(f) and 
21(b) of the Specific Relief Act the plaintiff was not entitled to the 
remedy of injunction or of specific performance. 

Sheo Narain v. District Board, Shabjabanpur, A. 1. R. [1933] All. 826 
dissented from. 

APPLICATION under Order XXXIX, Rule 1 of the Civil Procedure 
Code. 

Mukhtar Ahmad for the applicant. 

The following judgment was delivered by 
_ BENNET, J.—This is an application on behalf of an appellant-plaintiff 
asking that defendants be restrained from enforcing a resolution of the 
District Board of Bareilly, dated March 8, 1933, and that proceedings 
relating to the handing over of charge be postponed until the disposal of 
a second appeal filed in this Court. The first defendant is the District 
Board of Bareilly. On the date in question there was a resolution dis- 
missing the appellant from the post of Secretary of the Board. The case 
for the appellant is that that resolution was illegal because Section 48 of 

* Application in S. A. 1396 of 1933 
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the District Boards Act requires that all business to be transacted by a Cwi 
special resolution must be notified to the members by a notice setting that “7 
business forth, and that this was not done in the present case. Both lower 
courts have dismissed the suit of the plaintiff. The Board has advertised Murasosap 


1933 





in the papers that the post of Secretary is vacant, and has passed a further es 
resolution on September 18, 1933, that the plaintiff should hand over v. 
charge. Now the question is whether the injunction in question can Dismict 
legally issue. Section 56(f) of the Specific Relief Act states: pi 
An injunction cannot be granted .. . to prevent the breach of a Bennet, J. 


contract, the performance of which would not be specifically enforced. 
Section 21 states: 

The following contracts cannot be specifically enforced (b) a 
contract which runs into such minute or numerous details, or which is so 
dependent on the personal qualifications or volition of the parties, or other- 
wise from its nature is such that the Court cannot enforce specific per- 
formance of its material terms. 

As an illustration to (b) the example is given:— 

A contracts to render personal service to B and A contracts to employ 
B on personal service: B cannot enforce specific performance of these 
contracts. 

The Specific Relief Act therefore embodies the well known rule of English 
law that contracts of personal service between a master and a servan: 
cannot be specifically enforced by either party. There are a large number 
of other examples given in the illustrations to Section 21 (b) on this point. 
The section has been followed in a ruling of a Bench of the Calcutta High 
Court reported in Ram Charan Bajpai v. Rakbal Das Mookerjee* and the 
discussion of the section is at pages 33 to 34. In that case there was a 
deed of trust providing that there should be certain trustees and under 
' their control there should be a Superintendent of the trust property. The 
\ first Superintendent was to be the donor himself, and after his death or 
relinquishment the Superintendent was to be appointed by the ‘trustees. 
After the death of the donor a Superintendent was appointed by the 
trustees and the trustees eventually dismissed that Superintendent. The 
Superintendent brought a suit claiming that he was wrongfully dismissed 
and asking for an injunction against the trustees. It was held by the 
court that the contract of service between the Superintendent and the 
trustees was governed by Section 21(&) of the Specific Relief Act, and an 
injunction could therefore not be granted in respect of it under Section 54. 
On page 33 it is stated: 

Now a contract of service may be determined by the master, and the 
only remedy for a wrongful dismissal would be by an action for damages. 
Suppose the plaintiff refused to serve the defendants, the defendant surely 
could not compel hım to serve them. If the trustees cannot prevent the 
plaintiff from resigning, he can have no right to compel the trustees to 
keep him. An agreement to serve cannot be specifically enforced. 

The relation established by the contract of hiring and service is of so 
personal and confidential a character that it is evident that such contracts 
cannot be specifically enforced by the court against an unwilling party 
with any hope of ultimate and real success, and accordingly the cour 
refuses to entertain jurisdiction with regard to them: 

1I I. R. 41 Cal 19 
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see Fry on Specific Performance of Contracts, Sth edition, page 51. On 
page 34 it is stated: 

It was contended, however, that the case could not be disposed of merely 
on a consideration of the question whether an injunction could be granted; 
there has been no consideration whether, in faot, there had been a proper 
removal of the plaintiff from the office of superintendent; there is nothing 
to show that there was any meeting of the committee in which the question 
of removal of the plaintiff was discussed and in fact no evidence had been 
taken in the case. But even assuming that he had been wrongly dismissed, 
the only remedy, as we have already stated, is by an action for damages, 
and the court cannot compel the trustees to reinstate the superintendent in 
his office if he was merely a servant. 

In Pollock on the Indian Contract and Specific Relief Act, Edition 
1924, it is stated on page 867 in regard to Section 21(b) of the Specific 
Relief Act, that contracts involving personal service cannot he specifically 
enforced. Now to turn to the English law on the subject from which 
this doctrine takes its origin, I find that in Anson’s Law of Contract, 1923 
edition, it is stated on page 394: 

In fact we may lay down that as a general rule contracts of personal 
service will not be dealt with either by decree for specific performance or 
by injunction. ; l 

On the preceding page there is a reference to the well known case of 
Lumley v. Wagner. In that case Miss Wagner agreed to sing at Lumley’s 
theatre, and during a certain period to sing nowhere else. Afterwards 
she made a contract with another person to sing at another theatre, and 
refused to perform her contract with Lumley. The court refused to en- 
force Miss Wagner’s positive engagement to sing at Lumley’s theatre, but 
compelled performance of her promise not to sing elsewhere by an in- 
junction. In the case of Whitwood Chemical Co. v. Hardman” it was 
held as follows:— 

"I think’, said Lindley, L.J., ‘the court will generally do much more harm 
by attempting to decree specific performance in cases of personal service 
than by leaving them alone: and whether it is attempted to enforce these 
contracts directly by a decree for specific performance or indirectly by an 
injunction, appears to me to be immaterial. It is on the ground that 
mischief will be done at all events to one of the parties, that the court 
declines in cases of this kind to grant an injunction, and leaves the party 
aggrieved to such remedy as he may have apart from the extraordinary 
remedy of injunction. 

Attention has been invited by the learned counsel for applicant to a 
ruling of a learned single Judge of this Court reported in Sheonarain v. 
District Board, Shahjahanpur”. ïn that case it was observed: 


I would like to note that though in the ordinary case of a master and 
a servant an injunction certainly would not lie restraining a master from 
dismissing his servant, the remedy of the servant, if he was wrongly dis- 
missed, would be for damages; but in the case of the District Board they 
are governed by a statute . It is clear therefore that it would be 
open for a dismissed servant to allege that the rule had not been complied 
with and that therefore he was not legally dismissed from his office. He 
would then be in a position to ask the court for an injunction. 
771891] 2 Ch. 416 at 428 3A. LR. 1933 All. 826 
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In that case the attention of the Court was not invited to the provi- Cw 
sions of the Specific Relief Act in Section 66(f) and Section 21(6). I 
do not consider therefore that the ruling can be said to be a ruling upon 
those sections as those sections were not brought to the notice of the Court. Mu#amman 





1933 





I therefore prefer to follow the ruling of a Bench of the Calcutta High ee 
Court, to which I have made reference, as in that case the sections in ques- v. 
tion were referred to by the Court and the ruling was based on those Denyer 





sections. For the reasons given I consider that although the appellant may 
establish that he has been wrongfully dismissed, still, assuming that he has Bennet, J 
established that point, he is not entitled to the remedy of injunction or of 
specific performance. Accordingly I hold that he cannot get the tem- 
_ porary injunction for which he has asked in the present case. Therefore 
, I refuse this application. 
Application rejected 


ABDUL RAHMAN anp otHers (Defendants) Civi 
\ VeTSUS es 
SHEO DAYAL (Plaintiff)* oe 
| Mortgage—Stipulated period—Option to sue on default in payment of interest— Nov. 1 
Sut for sale in the exercise of option—Prior notice—Whether necessary— ae 
} Limitation Act, Art. 132. ieee 


` Where the mortgage deed gave an option to the mortgagee either to wait Tuom, J 
for the stipulated period or to sue immediately for the whole amount due 
in case of default in payment of interest for two consecutive quarters, and 

i the mortgagee sued for his money on the occurrence of default in payment 

of interest as provided without proof that previous to the institution of 
the suit the mortgagee had done some act showing the exercise of his option; 
held, that in the absence of any statutory enactment requiring any ante- 

* cedent action or any previous notice as a condition precedent to the suit, 

the suit for sale brought on the basis of the express contract under which 
the option to sue was given is maintainable. 
Pancham v. Ansar Husain, I. L. R. 48 All. 457 explained; Cory Brothers 
v. Owners of Turkish Steamship Mecca, [1897] A. C. 286 at 294. 
First APPEAL from a decree of Basu Rapua KisHan, First Subordi- 
Judge of Cawnpore. 


. L. Banerji, Syed Majid Ali, S. K. Mukerji and Sri Narain Sabai for 
ellants. 
. N. Katju and S. N. Seth for the respondents. 


e judgment of the Court was delivered by 


AIMAN, C. J.—This is an appeal by the defendants-mortgagors Sulaman, 
out of a suit for sale on the basis of a mortgage deed dated August ©. J. 
4 executed by the father of the defendants in favour of the plaint- 

another person who is now dead. The mortgage deed was for 

00 and a period of five years was fixed for payment. It carried 

t 12 per cent per annum, interest being payable every quarter. 

as a default in the payment of interest in any quarter that in- 

to be added on to the principal and the consolidated amount 

interest. There was a further provision that a 
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if default in payment of interest and compound interest be made for six 
months the mortgagees shall be at liberty to bring a mortgage suit and 
realise the entire amount due to them on account of the principal, interest 
and compound interest, costs in the suit and pendente hte and future in- 
terest from the property mortgaged or from the person of the executants 
and the other properties either in the case of default made in payment of 
interest for six months as aforesaid or after the expiry of the þeriod men- 
tioned in this document, i.e., $ years; in short in the event of any of the 
two defaults being made in payment. 

According to the plaintiff interest was paid regularly up to March 1, 
1927, but the first default for two consecutive quarters, that is, for an 
unbroken period of six months, occurred in September, 1927. This en- 
titled the plaintiff to bring:a suit for the recovery of the whole amount. 
He filed a suit within two years of that date. 

The main pleas in defence were, that there had been no breach of the 
covenant and the plaintiff had no right to sue and that the rate of interest 
was excessive, exorbitant and unreasonable. 

The court below has held that the suit was not premature and that 
the plaintiff is entitled to a decree. Furt it has reduced the rate of interest 
to one of 12 per cent per annum ccmpounded every six months instead 
of quarterly. The defendants have accordingly appealed and the plaintiff 
has filed a cross-objection. e 

The same two points are urged in appeal before us. As regards the 
first point the contention is that in view of the pronouncements of their 
Lordships of the Privy Council in Fancham v. Ansar Husain’ and Lasa 
Din v. Gulab Kunwar’ the default in payment of interest for six months did 
not make the mortgage money beccme due and that therefore without 
doing some act showing that the mortgagee exercised his option and with- 
out communicating information of it to the mortgagors, the suit could not | 
be filed. i 

So far as the terms of the mortgage deed are concerned there cannot 
be any manner of doubt that there was an express contract giving the 
right to the mortgagee to sue for the recovery of the entire amount du 
to him, principal, interest and costs, in the event of there being a defar 
in the payment of two successive ins-alments of interest. The deed 
does not contain any stipulation that before the right to sue accrues 
must be a notice or a demand or any other act indicating that the 
was going to be exercised. Going, therefore, by the express con 
tered into between the parties under this document the defendants 
have no case and it cannot be seriously contended on their beh 
the suit is premature and is not maintainable without proof that 
to its institution the mortgagee had done some ‘act showing the 
of his option. 

But great reliance has been placed by the learned advocate 
appellants on the observations of Lord Blanesburgh in Pancha, 
quoted above which is to be found at page 464. His Lordship ob 

Whatever else in relation to such provisos as the present m 
to debate, one thing is clear, viz, that such a default on the 
mortgagors as was here relied upcn by the High Court gave 
1J, L. R, 48 All. 457 *[1932] A. L J. 913 















A. L. J. R. HIGH COURT 373 


gagees a right by appropriate action to make the mortgage monies 

immediately due. 
It is contended that the appropriate action which would make the mort 
gage money immediately due must be some action prior to the suit in the 
form of a notice of demand for the money. It may, however, be pointed 
out that his Lordship in that case held that the amendment of the plaint 
was in itself a sufficient action. In the later case of Lasa Din their Lord- 
ships overruled the view taken by two Full Benches of this Court as to 
the point of time from which limitation under Article 132 begins to run. 
The view which had prevailed in this Court previously was that if a 
mortgage deed provides a period for payment and further provides that 
the mortgagee would have a right to sue for the money earlier as soon as 
a particular default took place time begins to run from the date of such 
default or the expiry of the period, whichever is earlier. The view ex- 
pressed seems to have been that the mere fact that the mortgagee does not 
exercise his option would not help to keep the period of limitation sus- 
pended. As soon as the default occurs the mortgagee is entitled to bring 
his suit to recover the amount and therefore the money becomes payable 
to him and has thus become due within the meaning of Article 132. We 
are not aware of any case in which it was held by this Court that the 
mortgagor also can bring a suit to redeem the property by making a 
default in the payment of interest. A suit for redemption would be 
governed by a different Article altogether, viz., Article 148, and a mort- 
gagor could not be allowed to redeem the property contrary to the special 
contract. The word in Section 60 of the Transfer of Property Act at 
that time was “payable” whereas now under the amendment of 1929 the 
word “due” has been substituted, which is the same as in Article 132 of 
the Limitation Act. 

+ Their Lordships of the Privy Council have now made it clear that 
under Article 132 of the Indian Limitation Act money can become due 
only when the mortgagee can sue for his money and also the mortgagor 
can redeem the mortgaged property. ‘Their Lordships have further thought 
that the necessary result of holding that the money has become due owing 
to default would be to give an option not only to the mortgagee to sue 
for money but also an option to the mortgagor to redeem it, and that it 
woulda be an impossible result if the mortgagor can claim to redeem the 
property by having broken his own contract on refusing to pay the in- 
terest. Their Lordships have accordingly laid down that the money does 
not become due under Article 132 for the purposes of limitation so long 
as the mortgagor also has not acquired the right to redeem the property, 
that is to say, there should be mutuality. If, therefore, the mortgagee 
alone is given an option either to wait for the full period or to sue im- 
mediately the money has not really become due. Their Lordships, how- 
ever, have indicated that the position might have been different if the 
words in the third column of Article 132 had been “cause of action arises” 
in place of the words “become due”. But their Lordships have not laid 
down that the mortgagee who has such an option is not entitled to main- 
tain a suit unless and until before such suit he does some act indicating 
that he is going to exercise his option and informs the mortgagor of such 
an exercise, 
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It has been merely laid down tha- the option to sue in case of default 
is for the benefit of the mortgagee exclusively and if he does not choose 
to exercise it, time does not begin to run against him. 

The leatued advocate for the appellants has placed strong reliance on 
a case decided by a single Judge of the Oudh Chief Court in Raghbir Singh 
v. Rajendra Bahadur Singh? where the learned Judge appears to*have indi- 
cated that what is necessary is that the mortgagee must take some appro- 
priate step to exercise the option reserved to him and suggested that this 
may be done by means of a notice. The point did not arise directly in 
that case as a notice had in fact been given by the plaintiff before instituting 
the suit. 

We are unable to hold that without previous notice or without the 
doing of some other act to the knowledge of the mortgagors a suit by the 
mortgagee is not maintainable when a default is made. Even under the 
old Full Bench rulings of this Court it was considered to be the duty of 
the mortgagee to sue if default occurred. Indeed, if he waited for more 
than 12 years it was thought that his claim would be barred by limitation. 
Under the authority of the rulings of their Lordships of the Privy Council 
he has the option of either suing or waiting. But there is no authority 
in support of the contention that he cannot sue unless and until he has 
first done some act indicating the exercise of the option independensly of 
the act of suing. 

We find that in cases where the legislature has thought it necessary 
that there should be some iridependent and antecedent act done by a per- 
son before suing, it has expressly provided therefor. We may, for instance, 
refer to Section 111(g) of the Transfer of Property Act where forfeiture 
cannot take place unless in addition to the fulfilment of the conditions 
mentioned, the lessor gives notice in writing to the lessee of his intention | 
to determine the lease. But where there is no such statutory enactmfent 
we cannot hold that a suit would be premature if no such notice has been 
given in advance. 

There are many cases in which there can be an option or election. 
One may cite the instances of voidable contracts or the right of rever- 
sioners to avoid voidable transfers made by Hindu widows or the right of 
creditors to appropriate payments made to any of several debts if not 
already earmarked by the debtor. In no such case has it ever been held 
that without first serving a notice on the defendant or-doing some act and~ 
informing the defendant of it, a suit in the exercise of the option is not 
maintainable. Indeed, in all such cases the option is deemed to have been 
exercised when the suit is instituted. We may refer to the case of Bijoy 
Gopal Mukerji v. Shrimati Krishna Maheshi Debit where their Lordships 
of the Privy Council observed:— 

Her alienation is not, therefore, absolutely void, but it is prima facie 
voidable at the election of the reversionary heir. He may think fit to 
affirm it, or he may at his pleasure treat it as a nullity without the inter- 
vention of any court, and he shows his election to do the latter by com- 
mencing an action to recover possession of the property. There is, in fact, 
nothing for the court either to sez aside or cancel as a condition precedent 

> to the right of action of the reversionary heir. 
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Similarly in Cory Brothers v. Owners of Turkish Steamship “Mecca” 
Lord Macnaghten observed as follows:— 

But it has long been held and it is now quite settled that the creditor 
has the right of election up to the very last moment and he is not bound 
to declare his election in express terms. He may declare it by bringing an 
action or in any other way that makes his meaning and intention plain. 

We find no authority for the view that where there is no statutory 
enactment requiring any antecedent action or any previous notice as a 
condition precedent to the suit, the suit for sale brought on the basis of an 
express contract under which the option to sue is given is not maintainable. 

We would further point out that even if there were such defect that 
defect must now be deemed to have been cured because the period of 
five years fixed in the deed expired in 1929. The suit cannot therefore be 
thrown out on the simple ground that the suit should not have been 
brought without a previous notice. 

As regards the second point, namely, whether the rate of interest is 
excessive and unconscionable, we find that the rate was 12 per cent per 
annum and the accumulation of interest is due principally to the default 
in the payment of interest. The mere fact that there was a compound 
rate fixed would not necessarily show that it was excessive, exorbitant or 
unreasonable. In this particular case, the court below has no doubr 
considered that the quarterly rests were unreasonable but apparently no 
materials were placed before the court to show that the security offered 
was Rs. 25,000, the defendants have failed to show that the security offered 
was sufficient according to this standard. We are unable to hold that it 
was more than ample which might indicate that the rate of interest was 
excessive. In the absence of any such proof we cannot accept the finding 
of the court below that the rate was extortionate or unreasonable and we 
must accordingly allow the full contractual rate. 

The last point urged is that the property mortgaged was the whole 
of the house which bears the present Municipal No. 44'409. But the house 
mortgaged as shown by the mortgage deed was a house bearing No. 44|429. 
It is an admitted fact that the father of the defendants had purchased 
several houses under separate deeds and he rebuilt them. If we go by the 
boundaries the house bearing the present number 44/409 includes a bigger 
block than the old No. 44/429. This is indicated by the circumstance 
that in the mortgage deed the eastern boundary of the house mortgaged 
was shown to be the house of Haji Abdul Ghafur Khan and then the house 
of Ata Husain Peshkar. In the absence of the correspondence register 
showing what block was re-numbered as 44409 the only satisfactory basis 
would be the admitted boundaries as given in the mortgage deed and the 
plaint. The learned Subordinate Judge has accordingly held that a part 
of the block was left outside the mortgage-deed. It is also clear that in 
the body of the mortgage-deed the property mortgaged was described to 
be that which had been acquired under two specific sale-deeds of Abdul 
Ghafur Khan. It was not the entire property owned by Abdul Ghafur 
Khan which was mortgaged. It is admitted that to the east of the entire 
block of houses owned by Abdul Ghafur Khan there are houses of Ata 


Husain and Amin-ud-din. The learned Subordinate Judge is therefofe 
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right in holding that had the entire block been intended to be mortgaged 
the eastern boundaries should have been shown as the houses of Ata Husain 
and Amin-ud-din and not the house of Abdul Ghafur. The question what 
portion was mortgaged is substantially a question of fact and we see no 
reason to differ from the view taken by the court below on this point. 
We think that its conclusion is right. i 

The result, therefore, is that this appeal fails and must be dismissed 
with costs; the cross-objection of the plaintiff is allowed with costs and 
the rate at which interest should be calculated on the mortgage money 
should be one per cent per mensem payable with quarterly rests and com- 
poundable as provided in the deed. As we are increasing the amount of 
the mortgage money we must fix a fresh date for payment. We fix today 
as the date of payment. Interest will run at the contractual rare up to 
this day and simple interest at 6 per cent per annum will run on the con- 
solidated amount hereafter till realization. A fresh preliminary decree 
will accordingly be prepared in the terms of our directions. 


Appeal dismissed 


DASRATH RAI AND OTHERS 
versus 
EMPEROR tTurotcH DWARKA RAI* 


Criminal Procedure Code, Secs. 350A and 537—Interpretation of—Bench of 
magistrates—Magistrate not present throughout takes part in deliberations 
and signs judgment—Sec. 350A not complied with—When defect not cured. 


Sec. 530A, Cr. P. C., is intended to apply to only such cases where one 
or more members drop out altogether and the remaining magistrates who 
constitute the bench which passes the order or judgment have been presgnt 
on the bench throughout the proceedings. If any of the magistrates con- 
stituting the bench which pronounces the judgment or the order has not 
been present throughout the proceedings, then Sec. 350A is not complied 
with. The defect however is nothing more than an irregularity in the 
judgment or proceeding within che meaning of Sec. 537, Cr. P. C. Three 
honorary magistrates constituted the bench which had power to try a case, 
and the presence of two of these was necessary to form a quorum. On 
most of the hearings all the three were present, but on one of the hearings, 
when one of the magistrates was absent, some witnesses were examined and 
cross-examined. He rejoined on the next date and then continued to be 
present all along and ultimately took part in delivering and signing the 
judgment. All the three unanimously came to the conclusion that the 
accused were guilty and convicted them. Held, that as the honorary 
magistrate, who had not heard the whole evidence and had not been present 
throughout the proceedings, took part in the deliberations and joined the 
others in arriving at the final decision, there was every likelihood of his 
influencing his colleagues. By virtue of his absence on some of the mate- 
rial dates he became incompetent to form a true opinion on the merits of 
the case and as he joined in the deliberations, there was likelihood of a 
failure of justice, and accordingly the conviction of the accused should 
be set aside and a retrial ordered. 
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CRIMINAL REFERENCE made by the Sessions Judge of Azamgarh. 


Krishna Murari Lal (for whom Gopalji Mehrotra) for the applicants. 
M. H. Faruqi for the opposite party. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a criminal reference by the Sessions Judge 
of Azamgarh recommending that the conviction of the accused persons 
should be set aside and a retrial ordered. It is not necessary to state the 
facts of the case itself, as for the purpose of the reference it will be quite 
sufficient to state what happened in the proceedings. 

At Azamgarh three honorary magistrates constituted the bench which 
had power to try this case. On most of the hearings, all the three hono- 
rary magistrates were present, but on December 5, 1932, one of them was 
absent. The case however was not taken up on that day and was adjourn- 
ed. On December 8, 1932, the next day of hearing, one of the honorary 
magistrates happened to be absent. He rejoined on the next date and 
then continued to be present all along and ultimately took part in deliver- 
ing and signing the judgment. On December 8, when one of the magis- 
trates was absent, some witnesses were examined and cross-examined. 

All the three honorary magistrates unanimously came to the conclusion 
that the accused were guilty and convicted them. Their appeal was dis- 
missed by a magistrate of the first class. On revision, a point was raised 
before the learned Sessions Judge that inasmuch as one of the honorary 
magistrates was absent on one day, the whole trial was vitiated and the 
conviction could not stand. It is on this point that the case has been 
referred to the High Court. It came up before a single Judge of this 
Court who has referred it to a Division Bench. 

Under Section 15 of the Criminal Procedure Code the Local Govern- 
ment may direct any two magistrates to sit together as a bench and they 
exercise the powers of a magistrate of the highest class to which any one 
of its members belongs. Section 16 empowers the Local Government or 
the District Magistrate (subject to the control of the Local Government) 
to make rules for the guidance of such benches in respect of the consti- 
tution of the bench for conducting trials, among other matters. For 
Azamgarh, a Government notification was issued on October $, 1926, 
under which it was provided that two of these three honorary magistrates 
shall form a quorum. It is therefore not disputed that any two of the 
three honorary magistrates, if present, would constitute the bench and 
would be empowered to try the case. 

Prior to 1923 there was some conflict of opinion as to what would be 
the effect if one of the members of such a bench were absent on some of 
the hearings. The legislature has now intervened and added Section 350A. 
It provides that 

No order or judgment of a bench of magistrates shall be invalid by 
reason of a change having occurred in-the constitution of the bench in 
any case in which the bench by which such order or judgment is passed 
is duly constituted under Sections 15 and 16, and the magistrates constitut- 
ing the same have been present on the bench throughout the proceedings. 

We are not now concerned with the-trend of rulings prior’ to thifs 
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addition, but there are three recent cases of this Court in which this added 
section has been interpreted. 

The case of Chiteshwar Dube v. King-Emperor' was somewhat similar 
to the present case, inasmuch as one of the three magistrates had been 
absent on a few occasions but was present at the time of the delivery of 
the judgment. The learned Judge set aside the conviction and ordered 
a retrial, So far as the facts go there can be no question that the con- 
clusion was right. But there are certain observations in the judgment 
which have been strongly relied upon by the learned advocate for the 
accused. The learned Judge accepted the view of ‘the Sessions Judge that 
the presence of all the magistrates constituting the bench on all the hearing» 
was indispensable for a valid trial of a case pending before it and observed 
(at page 42) that 

The concluding part of Section 350-A makes it perfectly clear that all 
the magistrates for the time being constituting the bench must take part 
in the proceedings though if during the pendency of the case the personnel 
of the bench undergoes a change, the new member can replace an outgoing 
member without necessitating a fresh trial. 


It was further observed that 


If any member of the bench was not present om any hearing no properly 
constituted bench can be said to have been in existence. 

We are not sure whether the learned Judge intended to lay down 
that if a number of honorary magistrates constitute a bench and if only a 
few of them, sufficient to form a quorum, are present and try the case, 
the trial is altogether illegal. Apparently, his attention was not drawn 
to the notification fixing a quorum which would obviate the necessity of 
the presence of all the honorary magistrates at the trial. If the learned 
Judge meant to lay down that all the honorary magistrates, irrespective cf 
the quorum, must be present at all the hearings, then we would certainly 
not agree with that view. Furthermore, if it was intended to lay down 
that a newly appointed member can replace an outgoing member on the 
bench trying the case, without necessitating a fresh trial, even where his 
presence is necessary for the purpose of a quorum, we would not agree 
with that view. 

In Ram Khelawan v. Sheo Nandan? another learned Judge had a case 
before him in which one of the three magistrates was not present on some 
of the days of the hearing and the two magistrates who had been present 
throughout actually differed in their conclusions. The third magistrate 
who had been present on some days joined them and agreed with the 
magistrate who was in favour of the acquittal. It was on account of his 
opinion that the accused were acquitted. The learned Judge set aside thie 
acquittal and ordered a retrial. That obviously was a case where thc 
opinion of the magistrate who had not been present throughout the pro- 
ceedings actually turned the scale and it was on account of his opinion 
that the accused were acquitted. There can be no doubt that in that case 
the order of acquittal was rightly set aside. 

Lastly there is the case of Mathura v. Emperor? decided by another 
Judge who agreed with the view that where two magistrates formed a quo- 
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rum, the same two magistrates must hear that particular case from start 
to finish and sign the judgment. The learned Judge did not interfere in 
that case because the third magistrate who had been absent at some of the 
intermediate hearings had not joined in delivering the judgment which 
had been pronounced by the two magistrates who had been present 
throughout. 


It seems to us that Section 350-A is a saving section which provides 
that no order or judgment of a bench shall be invalid by reason of a change 
in the constitution of a bench provided, 

the magistrates constituting the bench have been present on the Bench 

throughout the proceedings. 
Unfortunately the section is not happily worded and it is not easy to see 
how the constitution of the bench can be changed and at the same time the 
magistrates constituting the bench be present on the bench throughout the 
proceedings. The only two possible cases where a change in the consti- 
tution may arise would be (1) where one or more of the honorary magis- 
trates completely drop out and never rejoin, so that although there has been 
a slight change in the constitution of the bench by the dropping out of 
the member or members, the remaining members continue to be magistrates 
who constitute the bench and who are present on the bench throughout 
the pfoceedings. (2) Another possible case, which is not likely to have 
been in the contemplation of the legislature, is where a change in the 
constitution of the bench may take place in the sense of a replacement of 
some of the members of the bench who take no part in the trial of the 
case at all, but for such a contingency no special provision was necessary. 

It seems most likely that the section is intended to apply to only such 
cases where one or more members drop out altogether and the remaining 
magistrates who constitute the bench which passes the order or judgment 
have been present on the bench throughout the proceedings. There can 
be no doubt that if any of the magistrates constituting the bench which 
pronounces the judgment or the order has not been present throughout 
the proceedings, then Section 350A is not complied with. In such a case 
there would at least be an irregularity in the trial. 

No case has been cited before us in which the question has been raised 
whether a non-compliance with the provisions of Section 350-A would 
amount to a mere irregularity or would be an illegality so as to invalidate 
the whole trial. No doubt there are cases prior to 1923 in which trials 
were considered to have been invalid on account of such defects. But 
inasmuch as Section 350-A in terms is a saving clause and does not directly 
prohibit or declare invalid the trial of a case where one of the honorary 
magistrates has not been present throughout the proceedings, but only in- 
directly or by implication assumes that the trial would be irregular if all 
the magistrates constituting the bench have not been present throughout 
the proceedings, it seems difficult to hold that such a defect is illegal and 
vitiates the whole trial. When there is no specific provision in the Act 
requiring that all the honorary magistrates constituting the trial bench 
must be present at all the hearings and if they are not present, the trial 
shall be illegal, we can only infer that such defect would be irregulare 
The defect is not such as involves a direct infringement of any specific 
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provision of the Act, but is contrary to the spirit and the principle under- 
lying Section 350-A. We think that we cannot regard it as. anything 
more than an irregularity in the judgment or proceeding within the mean- 
ing of Section 537 of the Act. But under that section no irregularity in 
the judgment or proceeding would justify a reversal or alteration of the 
order, unless “such irregularity has in fact occasioned a failure ọf justice’. 


It is therefore necessary to see whether in this particular case there has 
been a failure of justice. Cases of the type of Ram Khelawan v. Sheo 
Nandan* where the magistrates have differed are obviously cases where a 
failure of justice would be occasioned on account of the third magistrate 
taking part in the delivery of the judgment or order. On the other hand, 
there may be cases where an honorary magistrate may happen to be absent 
on one day and may be present on other days of the hearing and then may 
absent himself and not take any further part in the proceedings. In such 
cases it may be most difficult to hold that there has been a failure of justice 
on account of his presence on some days of the hearing. Similarly, there 
may be cases where after a full hearing by all the magistrates, one of the 
magistrates absents himself at the final deliberations and a judgment is 
pronounced by two of the honorary magistrates who have been present 
throughout the proceedings and is signed by them, and then the judgment 
is sent on by the reader for being signed by the third magistrate as,well; 
it may in such a case be very difficult to hold that the accused has been in 
any way prejudiced by the superfluous signature of the third magistrate. 
But where an honorary magistrate who has not heard the whole evidence 
and has not been present throughout the proceedings takes part in the 
deliberation and joins the others in arriving at the final decision, there is 
every likelihood of his influencing his colleagues. By virtue of his absence 
on some of the material dates he became incompetent to form a true opin- 
‘on on the merits of the case and if he joins in the deliberations, there is 
likelihood of a failure of justice. 


The learned advocate for the complainant has urged before us that 
in view of the Explanation to Section 537 which emphasises that in order 
to determine whether there has been a failure of justice, an omission to 
raise objection at an early stage of the proceeding is very material. It is 
pointed out that in the grounds of appeal before the first class magistrate, 
no point was taken that there had been a failure of justice on account of 
the third honorary miagistrate rejoining at the later stage. But it is rightly 
pointed out on behalf of the accused that in view of the rulings of this 
Court, particularly that of Chitesbwar Dube v. King-Emperor’, it was not 
necessary to put forward a further ground that there had been an irreg- 
ularity and it was quite sufficient to point out that there had been an 
illegality. - ‘ 

No doubt the magistrates in their explanation have expressed their 
opinion that there being unanimity, their decision would not have been 
different if the third Magistrate also had not joined. But we do not 
think that we can take this subsequent explanation as sufficient to justify 
the conclusion that there could not have been a failure of justice. 
~ It seems to us that it is very necessary that the honorary magistrates 
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should know that it is their duty to be present throughout the proceedings 
when they are trying a criminal case. If owing to some unforeseen and 
unavoidable reason, any of the honorary magistrates happens to be absent 
on any one, day, he should take care not to take any part in the final 
deliberations, nor take part in the delivery of judgment. But the trial 
must of course proceed if the remaining members are sufficient in number 
to form a quorum. It should be clearly understood that only those mem- 
bers of the bench who have been present throughout the proceedings and 
who form a, quorum should arrive at their final conclusions to write the 
judgment and pronounce and sign it. 

We accordingly accept this reference and setting ‘aside the order con- 
victing the accused, direct that they should be retried. The fines, if paid, 
should be refunded. 


Reference accepted 
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ig -H a “Narain Rai v. Dip Naan [1933] A. L. J. 311 dissented froin. 
oN „ENVISION from an order of S. M. Ansan Kazmi EsQ., Addi- 
i aunsif of Agra. 


~ The following is the EEE Order :— - 


we ESS C. J. and Kine, J.—The main point in this revision is whether 
a, revision lies from an order demanding more court-fees., The applicant has in 
his favour the recent ruling of a Bench of this Court in Lakshmi Narain Rai v. 
Dip Narain Rai, [1932] I. L. R. 55 All. 274=[1933] A. L. J. 311, decided by 
Niamatullah’ and Kisch, JJ., which no doubt supports his contention. On the 
other hand there is an unreported decision of Pullan and Niamatullah, JJ., in Civil 
Revision No. 91 of 1931 decided on May 20, 1932 (S. Wajid Ali v. Kamta Prasad 
‘Singh) in which it was clearly held that no.revision lies from an order calling upon 
the plaintiff to make good the deficiency in the amount of court-fees paid by hım. 
There are also several cases in which it has been laid down that the High Court 
should not interfere, inasmuch as there is another remedy by way of appeal open 
to the plaintiff when his. plaint is ultimately rejected. Vide Chaube Narain Rao 
'v. R. B. Chaube Gur Narain (Civil Revision No.'268 of 1930 decided by a Bench 
of this Court on July 29, 1930), Gobindu Das v. Nitya Kali Dasi, 51 J. C. 581 
and Sham Narain Singh v. Basudeo Prasad Singh, A. I. R. 1930 Pat. 277. 
We think. that in view of. the conflict of opinion in this’ Court, it is neces- 
sary that this point should be decided by a larger Bench... Let this case be laid 
before the Hon’ble the Chief Justice for, the constitution of a larger Bench. e 
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J. Swarup for the applicant. 
S. N. Seth for the opposite party. 


The following judgments were delivered:— 


SULAIMAN, C. J.—This case has been referred to a Full Bench be- 
cause of a conflict of opinion in this Court. The applicant firm was 
the plaintiff in the court of the Munsif of Agra in a suit brought to get 
a previous decree set aside. On a report made by the office that the 
court-fee paid by the plaintiff was insufficient, the court, having heard 
the plaintiff’s counsel, held that the amount of the court-fee paid was 
insufficient and ordered that the plaintiff should make good the defi- 
ciency. Instead of either paying the balance of the court-fee or allowing 
the plaint to be rejected and then appealing from the order, the plaintiff 
filed an application in revision from the order of the Munsif challeng- 
ing its propriety. The main question in the case is whether a civil 
revision lies from such an order and can be entertained by this Court. 
It is not necessary to deal at length with the contention that the record 
having been sent for by a single Judge of this court the question whether 
a case has or has not been decided must be deemed to have been set at 
rest and it is no longer open to the respondent’s counsel to urge that this 
High Court has no jurisdiction to entertain a revision. Obviously an ex 
parte order directing the record to be sent for cannot finally dispose of the 
question whether this Court has jurisdiction to entertain a revision or for 
the matter of that whether a revision at all lies. 

There are undoubtedly a large number of cases in this very Court in 
which opinions have been expressed either that a revision lies or that it does 
not lie. The cases other than those in which more court-fees were demand- 
ed are not relevant. I should, however, like to consider the recent Full 
Bench cases of this Court in particular so as to see whether the principles 
laid down therein apply to the'case before us. 

In Buddhu Lal v. Mewa Ram it was held by the majority of the 
Judges that no revision would lie from a finding recorded by the court 
below that it had jurisdiction to entertain the suit. Where therefore the 
decision amounts to a mere finding on an issue no revision would lie under 


this Full Bench ruling. 


In Ram Sarup v. Gaya Prasad? a revision from an appellate order 
directing the setting aside of an ex parte decree when the appellate court 
had no power to intervene at all was allowed. But in that case the revi- 
sion was from the order of the District Judge passed on appeal before whom 
certainly there was a case pending which had been finally disposed of by 
the judge and after such disposal no further matter remained pending 
before him. The order no doubt was not a decree nor even an appealable 
order, nevertheless it was an order which marked the complete termination 
of the case pending before the District Judge and was therefore considered 
to come within the scope of Sec. 115 C. P. C. This case is an authority 
for the proposition that where an independent proceeding, even though 
not amounting to a suit, is completely disposed of, it would be a “case” 
decided within the meaning of the section. 
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In Radha Moban Datt v. Abbas Ali Biswas? it was laid down that an 
order setting aside an ex parte decree was a “case?” decided within the 
meaning of the section and that a revision would lie from such an order. 
Obviously when an ex parfe decree is passed the suit for the time being 
is terminated and a fresh and independent proceeding is started by an 
application under Order IX, Rule 13, C. P. C. for the setting aside of such 
a decree. The final disposal of such an application was held in that case 
to amount to the decision of a “case” particularly as the propriety of that 
decision could not be challenged subsequently in an appeal from the 
decree ultimately passed in the case. 


There are many other cases of this Court in which, for instance, it has 
been held that an application in revision from an order dismissing an appli- 
cation for leave to sue in forma pauperis can be entertained or that a revi- 
sion would lie from an order refusing the defendant to file a written state- 
ment or refusing to hear him or from orders superseding an arbitration or 
arbitrarily referring the case to arbitration. It is not necessary to consider 
the correctness of these rulings in this case, for they can certainly be distin- 
guished. 

It is equally unnecessary to review the authorities in the other High 
Courés where also a certain divergence of opinion has prevailed. Broadly 
speaking, it may be said that, barring certain single Judge cases, which have 
been recently overruled by a Division Bench, the Madras High Court has 
been entertaining revisions from orders demanding more court-fees. On 
the other hand, the Patna High Court has in its latest pronouncement come 
to the conclusion that the order amounts to the decision of an issue and no 
revision would lie. In Calcutta the opinion has been fluctuating, but there 
is a recent case in which a revision has not been entertained. The Lahore 
High Court has not entertained applications principally on the ground 
that there is another remedy open to the applicant. No case of the Bom- 
bay High Court, directly in point, has been cited before us. 

The cases of our own High Court which are in point are the follow- 
ing:— 

In Chakhan Lal v. Kanhaiya Lal‘, Piggott and Walsh, JJ. held that a 
defendant who had been ordered to pay additional court-fees on his plea 
of set-off could not come up in revision from the order of the court as the 
case was governed by the principles laid down by the Full Bench in Buddhu 
Lals case. It was on this ground alone that the Bench dismissed the 
application. 


This case does not appear to have been brought to the notice of the 
Bench which decided the case of Lakshmi Narain Rai v. Dip Narain Ra’. 


That is a case directly in favour of the applicant and laid down that 
an application in revision from an order demanding court-fees lay inasmuch 
as there was a case decided and there was failure on the part of the court 
to exercise jurisdiction vested in that court. This opinion was based on 
certain Calcutta, Madras and Patna decisions which it is not necessary to 
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examine. As observed above, there are other rulings of Calcutta and 
Patna which lay down the contrary. Reliance however was placed on the 
case of Jagannath Sabu v. Chhedi Sahu? where a revision from an order 
appointing a new arbitrator in a wholly irregular manner was entertained. 
The other case relied upon, namely, Putan Lal v. Rup Chand", was a similar 
case in which the ruling of Jagannath Sahu’s case was followed. In my 
separate judgment I remarked that the case of Jagannath Sabu was in point 
and as the Full Bench case of Buddhu Lal was not directly against that 
view, I was not prepared to differ from the opinion expressed by my learned 
colleague. ` 

In Lakshmi Narain Rai’s case the learned Judges first considered 
whether the order of the court below demanding more court-fees was 
proper and correct and having decided that it was wrong they came to 
the conclusion that being, what they called an erroneous order for payment 
of deficient court-fee, the High Court could interfere because it was a casc 
amounting to a failure to exercise a jurisdiction vested in the court. The 
attention of .the learned Judges was drawn neither to Chakhan Lal’s casc 
nor to an unreported ruling in Saiyid Wajid Ali v. Kamta Prasad (Civil 
Revision No. 91 of 1931, decided on May 20, 1932 by Pullan and Niamat- 
ullah, JJ.) in which it was laid down that the court below had jurisdiction 
to decide whether the court-fee paid on the plaint was proper ôr not 
and having arrived at the conclusion that insufficient court-fee had been 
paid, even if this view were erroneous in law, the jurisdiction of the court 
to pass the order which it did was not affected. l nE ; 


' It seems to me that’ it is not possible to lay down any complete an 
exhaustive definition of the word “case”. Certainly the word “case” is 
not an exact equivalent of the word “suit”. Obviously it is something 
wider. At the same time, in may not be so wide as to include every order 
that is passed by a court during the trial of a'suit or proceeding pending 
before it. It cannot in my opinion be a case unless it is a proceeding 
which can be regarded as something separate and in a sense independent 
from the suit under hearing, and the termination of that proceeding should 
be somewhat different from mere orders passed in the ordinary trial of the 
suit itself. Ordinarily speaking, orders passed by the same court from 
time to time during the trial of a suit would not be regarded as so many 
separate cases decided by the court each of them being revisable under 
Sec. 115 C. P. C. But where the case is a proceeding which can be con- 
sidered separate and distinct and is finally disposed of by an order which 
terminates it, it may well be considered to be a case decided although the 
suit has not in one sense been completely disposed of. 


There is in my opinion another aspect of the case which is also fatal 
to this revision. After all the decision of the court below that more 
court-fees are payable is a mere decision on a point of law which arose in 
the case and indeed, which, it was the duty of the court, to decide. It 


cannot be seriously contended that if the deficiency in the amount of the 


court-fees paid had not been discovered at that stage but the question had 
Zrisen on a plea taken in the written statement and an issue had been 
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framed on that point and then the court had decided it, no revision would 
lie under the authority of the Full Bench ruling in Buddhu Lal’s case. 
The position, to my mind, is very similar and, at any rate, analogous. 
Here the court below has decided the question of the amount of the court- 
fees that is payable at a slightly earlier stage, but it is nevertheless a decision 
on one of the points that may well be in controversy. The court had 
jurisdiction to decide this point and if it has taken an erzoneous view of 
the law it has committed no irregularity. I do not think that it can he 
said that the court below, having decided this point; is now refusing to 
exercise jurisdiction to entertain the suit. . 

This was the basis of the decision in another utepe case (Chaube 
Narain Raov. Rao Bahadur Chaube Gur Narain, Civil Revision No. 268 
of 1930, decided on July 29, 1930) in which Banerji; J. and myself held 
that even if the court below has not taken a correct view of the law, that 
at ‘most’ would amount to a mere error.of judgment and not be any 
irregularity in procedure or any illegality or aoting ‘without jurisdiction so 
‘as to permit the applicant to get the order revised. ` 

`I am, therefore, of opinion that it would bein secor with the 
opinions expressed generally in the Full Bench cases of this Court as well 
as the other cases cited above, to hold that a mere decision 2s to the amount 
of the court-fees payable does not amount to a “case decided” nor is it 


‘necessarily an irregularity in procedure or illegality or a refusal to exercise 


jurisdiction.. -I would, therefore, dismiss the revision with .costs. 
MUKERJI, J.—After the very exhaustive judgment that has just been 


‘delivered by my Lord the Chief Justice, I do not propose to discuss most 
‘of the cases already commented on. I would just add a word or two. 


Section 115 of the Civil Procedure Code gives revisional jurisdiction 
tothe High Court in certain cases only-’ The High’Court may exercise 
jurisdiction where any case has been decided. The word “case” indicates 


that what is meant need not be the suit or any’other proceeding before 


the court below in its entirety. It is possible therefore that a “case” may 
arise during the pendency. of a suit. But the word also indicates, to my 
mind, that what has been decided must be something, complete in itself so 
that it, may be separated and looked upon as a matter independent of the 
suit. I here recall what I said in a decision of mine in Bal Krishna v. Ram 
Kishun'®. 
i The court has to pass orders at every step but every order cannot be 
called the decision of a case. A+ case must be something Di in 
itself so that it may be treated as an independent matter. 
This seems to me to be the idea of the word “case” used in S. 115. 
It follows that an order passed in the course of the trial of a suit, as a 
necessary step.for the decision of the suit itself,'cannot be called a “case” 
It has been held that the trial of an issue however important it may be, 


including.an issue as to jurisdiction of the court itself, cannot be treated 


as a case decided, (vide Buddhu Lal v. Mewa Ram"). Where an ex parte 


decree is made and the jurisdiction. of the court in the matter of the suit 


comes to an end, fresh proceedings may be started by the party against 


whom the decree hag been made, by an application to have the ex parte 
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decree set aside. The proceedings thus started may be treated as proceed- 
ings in the suit, yet it should be obvious that the newly started proceedings 
are complete in themselves amounting to a “case”. It has accordingly 
been decided in a Full Bench decision of this Court in Radha Mohan Datt 
v. Abbas Ali Biswas*® that a revision would lie where the court passed an 
order setting aside an ex parte decree in defiance of the provisiof of Order 
IX, Rule 13 of the Civil Procedure Code. Examples need not be multi- 
plied, but as each case arises the question to be considered is whether the 
proceedings out of which the application for revision has arisen, is some- 
thing, although arising in the suit, may be treated as independent of the 
trial of it. 

It is impossible, at any rate, it is undesirable, to make an attempt to 
give an exhaustive definition of what a “case? may be and what it may 
not be. So many different questions may arise in future and have already 
arisen as to cause a great divergence of opinion among the learned Judges. 
I would, therefore, not make any further attempt at an exhaustive defi- 
nition of the word “case”. What I have said was only to indicate the 
method in which I approached a question that arises before me in revision. 


By applying the principle which I have laid down for myself to fol- 
low, I am clearly of opinion that in the present instance no “case” hag been 
decided by the court below. The question arose out of a suit of which pro- 
per cognizance was taken by the court ‘below. Having taken cognizance of 
the suit, the learned Munsif had to decide whether the court-fee paid was 
sufficient or not. Accordingly, he decided that the court-fee paid was 
insufficient. This did not terminate the proceedings before the court and 
therefore it cannot be said that any “case” was decided. The order passed 
was only one of the orders necessary and preliminary to.the hearing of the 
suit, and it cannot be said that it was something, a complete and indepen- 
dent matter. 


The decision is Lakshmi Narain Rai v. Dip Narain Rai! starts with | 
examining the question whether the court-fee paid was sufficient or not. 
This, in my opinion, with all respect, was not the proper way. The first 
question to be decided was whether there was a ‘case decided’ before this 
Court. If it was a “case decided” then the question would be, whether 
the court had jurisdiction to pass the order or not. A court hearing a 
suit has jurisdiction to decide whether the court-fee paid is sufficient or not. 
It may decide rightly or it may decide wrongly. In either case, the deci- 
sion is within the competence of the court, and in this view it cannot be 
said that in deciding that the court-fee paid was insufficient the court 
exercised a jurisdiction not vested in it by law. The High Court in revi- 
sion does not correct a mere error of law. Though the learned Judges 
have not said so in so many words, they have, I think, held that there was 
no jurisdiction in the court below to pass the order demanding further 
court-fee, because, in making that order, the court held in effect that if 
the additional court-fee was not paid the court would not hear the case. 
This would be a refusal to exercise a jurisdiction vested in the court. As 
Phave pointed out, the whole question was approached in the reverse order 
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to that which was proper. In my opinion, therefore, the case of Lakshmi crn 
Narain Rai does not carry the weight-which a decision of two learned 77 


Judges of this Court should carry. a 
- In the result, I would also dismiss the application with costs. GUPTAS Ee 
Kine, J.—I agree and have nothing to add. ee was 
By THE Court—The application is dismissed with costs. 
SHAFI-ULLAH CRIMINAL 
“versus ` . er 
EMPEROR* ` ait 





Penal Code, Secs. 494 and 114—Abetment of bigamy—When proved—First mar- Feb. 19 
riage to be lawful—Marriage of a minor Mobammedan—Wohen valid. 
In order to succeed'in a prosecution for abetment of bigamy the prosecu- YOUN J. 
tion must prove that the person who is alleged :to have committed bigamy 
- was married lawfully once and has gone through a second marriage ceremony, 
and that the person alleged to have abetted the bigamy knew when he ar- 
ranged or assisted at the second marriage that the person who was remarried 
had contracted a valid first marriage and that the husband or wife of the 
first marriage was still living. Where a minor Mohammedan girl appointed 
her own vakil with a view to contract a marriage, held, that no minor can 
appoint an attorney, and if,she does, that attorney has no valid appointment 
under which he can act, and this was enough to invalidate the marriage. 
Where a’ minor Mohammedan girl, who was given in marriage by a 
person other than her father, on attaining puberty married a man other 
than the man she married when she was a minor, her action amounted to 
the exercise by her of her right to repudiate the first marriage. There is 
no authority for the proposition that a repudiation must be something 
akin to an oral repudiation before „witnesses. 
e CRIMINAL Revision from an order of L. S. Warre Esq., Sessions 
Judge of Bareilly. 
Mahmudullah for the applicant. 


M. Waliullah (Assistant Government Advocate) (for whom L. M. 
Roy) for the Crown. . 


The following: judgment was delivered by `’ 


Youne, J.—This is an application in revision from the decision in an Young, J 
appeal by the learned Sessions Judge of Bareilly. One Shafi Ullah was 
convicted under Section 114 read with 494 of the Indian Penal Code, i.e., 
for abetting a bigamy. Mst, Majidan, when she was a minor, was married 
to one Tufail Ahmad. She, did not live with her husband and after attain- 
ins “ne age of puberty she married again one Himayat Ullah. Himayat 
V „áh, Mst. Majidan and Shafi Ullah, a relation of Mst. Majidan, were 
‘charged—the lady with bigamy and the men with.abetment of bigamy. 
The courts below have given Mst. Majidan the benefit of Section 562 of 
the Criminal Procedure Code as a first offender. The second husband, 
Himayat Ullah, was acquitted on the ground that it was not proved 
whether he had known of the first marriage or not. Shafi Ullah was the 
only one convicted and he was given four months rigorous imprisonment. 
He appeals. . g 
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In order to succeed in a prosecution for abetment of bigamy the pro- 
secution must prove that the person who is alleged to have committed 
bigamy was married lawfully once and has gone through a second marriage 
ceremony. ‘Thirdly, that the person alleged to have abetted the bigamy 
knew when he arranged or assisted at the second marriage that the person 
who was remarried had contracted a valid first marriage and thåt the hus- 
band or wife of the first marriage was still living. 

It appears to me that this conviction cannot be sustained. In the 
first place, in my opinion Mst. Majidan was never validly married to Tufail 
Ahmad. The girl was a minor. She appointed her own vakil. ‘This by 
itself was enough to invalidate the marriage. No minor can appoint an 
attorney, and if she does, that attorney has no valid appointment under 
which he can act. On this ground alone there could be no bigamy and 
therefore no abetment of bigamy. The learned Judge in the court below 
himself says that the points of law arising in the matter are distinctly tech- 
nical and can be more appropriately dealt with by the civil court and 
further he says as regards Himayat Ullah, 

it seems doubtful whether with the knowledge of a former marriage, even 
though there might be some technical defect which might invalidate it, he 
should have taken the risk of entering into a bigamous marriage. 

The learned Sessions Judge seems to have been in some doubt as go the 
first marriage. In any event, even though the court before whom a charge 
of this sort is brought is of necessity a criminal court, that does not discharge 
the judge from the necessity of coming to a decision on a point of law as 
regards the marriage. In my opinion, the learned Judge ought to have gone 
much more carefully into the question of the legality of this marriage than 
he appears to have done. 

Secondly, the minor girl. ‘assuming the first marriage to have been 
valid, on attaining the age of puberty, herself remarried another man. She 
did not in fact consummate the first marriage by living with the first hus- 
band. Under Mohammedan law, a minor girl on attaining puberty can 
repudiate the marriage which she has had performed for her, unless the 
marriage is performed by her father. In this case, the marriage was per- 
formed by a distant relation of the girl, an uncle of some sort. Therefore, 
the girl’s right of repudiation on attaining puberty arose. The learned 
Judge in the court below in considering this point says there was no 
evidence of any such repudiation. He apparently is under the impression 
that a repudiation must be something akin to an oral repudiation before 
witnesses. I know of no such authority. It appears to me to be com- 
mon sense that there could be no surer repudiation than the gir) of her 
own accord, on attaining puberty, marrying some man other than the 
man she married when she was a minor. 

In this case therefore there was no valid marriage in the first instant, 
and secondly, even though there had been a valid marriage, there was in my 
opinion a repudiation on the part of Mst. Majidan. For either or both of 
these reasons, there was no bigamous marriage celebrated. ‘Therefore the 
conviction for abetment of bigamy as against Shafi Ullah is bad and must 
le quashed. The appeal is allowed and the bail bond is discharged. 

Conviction set aside 
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BAIJNATH PATHAK (Plaintiff) 
Versus 
GAYADIN SINGH anp orHers (Defendants) * 
Tenancy Act (III of 1926), Sec. 35(1) (b)—"Decree or order of a Court?— 
Meaning of—Sec. 242(3)(b)—Proper plea of jurisdiction—W hat is. 

On a true construction Sec. 35(1) (b) of the Tenancy Act (III of 1926) 
means that the interest of a tenant shall be extinguished in land from 
which he has been ejected in execution of a decree or order of a competent 
court possessing jurisdiction to eject a tenant, that is, a revenue court or 
the District Judge hearing a revenue appeal, and the ejectment must neces- 
sarily be in his capacity as a tenant and not as a mortgagee, lessee or licensee. 
Where therefore the plaintiff was formally dispossessed in execution of the 
redemption decree passed by the Civil Court he was dispossessed in lis 
Capacity as a mortgagee and not as a tenant, and Sec. 35(1) (b), Tenancy 
Act, was no bar to the plaintiff’s claim under Sec. 99 of the Act. 

In order to see whether Sec. 242(3) (b) applies it is not necessary to 
investigate whether the plea of jurisdiction was a frivolous or a futile one 
but all that is necessary is whether the plea was that on the allegations con- 
tained in the plaint the revenue court had no jurisdiction. Gokaeran Singh 
v. Ganga Singh, I. L. R. 42 All. 91 followed. 

SECOND APPEAL from a decree of Basu Haris CHanpra, District 
Judge of Benares, reversing a decree of Basu Manapro Prasan, Honorary 
Assistant Collector, first class. 


K. Verma and S. K. Mukerji for the appellant. 

Harnandan Prasad and Gopalji Mehrotra for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiff’s appeal arising out of a suit for 
recovery of possession under Sec. 99 of the Agra Tenancy Act. The zamin- 
dar has also been impleaded. 

It appears that a suit for redemption was brought by the defendant 
against the plaintiff which was first dismissed by the Munsif on the ground 
that it was barred by res judicata. His decree was set aside on appeal and 
the case was remanded and the order of remand was affirmed by the High 
Court. On remand the Munsif decreed the claim ex parte for redemption 
against the plaintiff. 

In 1928 the present plaintiff filed a suit for a declaration of his status 
as an occupancy tenant against the present defendant under Secs. 121 and 
123 of the Agra Tenancy Act and he also impleaded the zamindar as a 
party. The suit was decreed by the Assistant Collector and the decree was 
affirmed by the Commissioner on October 4, 1928. In the revenue court 
a copy of the judgment of the Munsif in the redemption suit had been 
filed but the Commissioner considered that it did not debar the plaintiff 
from getting relief inasmuch as the civil court had merely allowed redemp- 
tion of the mortgage without deciding the question of tenancy. He 
accordingly upheld the order of the Assistant Collector declaring that the 
plaintiff was the occupancy tenant of the land. That order became final 
and bound the zamindar as well as the defendant. e 
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Having lost his case in the Commissioner’s court the defendant 
executed the civil court decree and obtained delivery of possession through 
the civil court on May 21, 1929. Upon this the plaintiff promptly insti- 
tuted the present suit on June 15, 1929. The Assistant Collector decreed 
the claim holding that he was bound by the judgment of the Commissioner 
and that the civil court judgment was not any obstacle in the way. On 
appeal the District Judge has come to a contrary conclusion and dismissed 
the claim holding that the tenancy was extinguished under S. 35 (1) (b) 
of the Tenancy Act on the delivery of possession through the civil court. 
He, however, overruled the objection of the plaintif that the District 
Judge had no jurisdiction to entertain an appeal inasmuch as the appeal 
lay to the Commissioner. 


The first point urged in appeal is that the District: Judge had no 
jurisdiction to hear the appeal inasmuch as no question of jurisdiction was 
properly decided. A plea of jurisdiction was raised in the written state- 
ment to the effect that the plaintiff was not competent to bring the suit 
under S. 99 of the Tenancy Act nor was the claim cognizable by the 
court. No doubt, having regard to the allegations in the earlier paragraphs 
of the written statement, there was some ambiguity as to whether the 
defendant intended that the revenue court had no jurisdiction to entgrtain 
a suit on the allegations contained in the plaint or whether it was intended 
that it had no jurisdiction because on the facts alleged by the defendant, 
namely, that a civil court had put them in possession the suit was not 
maintainable; but the revenue court framed separate issues as regards the 
competency of the plaintiff to maintain the suit and as regards the juris- 
diction of the revenue court. Issue No. 4 was: “Is the suit cognizable 
by the revenue court?” The Assistant Collector held that Section 99 was 
clearly a case for the revenue court and no reason had been shown as to 
why the revenue court had no jurisdiction. He, no doubt, added that the 
issue was actually not pressed at the time and he decided it against the 
defendant. No admission was recorded, and it is suggested on behalf of 
the defendant that there was no abandonment of the plea but probably 
the mukhtar argued the point in a half-hearted manner. There is at any 
rate no doubt that the Assistant Collector decided the issue against the 
defendant. In dealing with the question whether the plaintiff was com- 
petent to maintain the suit, the Assistant Collector relied upon the 
allegations of the plaintiff in the plaint and emphasised that there had been 
no allegations made against the zamindar and he decided that the plaintiff 
was entitled to bring the suit under S. 99. That issue was also decided in 
favour of the plaintiff. In the grounds of appeal before the District Judge 
the question of the jurisdiction of the revenue court was again raised and 
it has been decided by the Judge in favour of the plaintiff: 


The learned advocate for the plaintiff however contends that the plea 
of want of jurisdiction was a most frivolous plea inasmuch as the’ revenue 
court was the only court which could have entertained the suit and that 
therefore no question of jurisdiction was in substance decided by the trial 
gpurt and that therefore no appeal lay to the District Judge. He relies 
strongly on the case of Deo Narain Singh v. Sitla Bakhsh Singh’. 

+7, L. R 40 AIL 177 
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Now Section 242 (3) provides that an appeal shall lie to the District 
Judge from the decree of an Assistant Collector in all suits in which 
either (a) a question of proprietary right has been in issue between the 
parties and is in issue in appeal, or (b) a question of jurisdiction has been 
decided and is in issue in appeal. There are no words in the section which 
would suggest that the section would not apply if the question of juris- 
diction is a frivolous one or if it has not been raised in good faith or has 
been decided by the court summarily. No doubt the case relied upon by 
the learned counsel for the plaintiff lends some support to his contention, 
but this case was not followed or, at any rate, is in conflict with the deci- 
sion of another Bench of which one of the same learned Judges was a 
member in Damodar Das v. Jhaoo Singh®. A similar question in a 
different way arose in Umrai Singh v. Ewaz Singh®. ‘These cases were 
considered in the Full Bench case of Gokaran Singh v. Ganga Singh’. 
Banerji, J. was inclined to adopt the view expressed by Piggott, J. in Uma: 
Singh’s case that a proper plea of jurisdiction is, assuming that the alle- 
gation made in the plaint is true, that the suit as brought is not cogni- 
zable by the revenue court. Piggott, J. also expressed the view that if 
the point arose he would prefer to follow the view expressed in Damodar 
Das v. Jhaoo Singh. Rafiq, J., who had been a member of the Bench 
in both the earlier cases, agreed with Banerji, J. 

t is therefore quite clear that the observations made in the Full Bench 
support the view that in order to see whether Section 242(3) (b) applies 
it is not necessary to investigate whether the plea was a frivolous or a 
futile one but all that is necessary is whether the plea was that on the 
allegations contained in the plaint the revenue court had no jurisdiction. 
If the defendant’s position is that on proving certain additional facts he 
will be able to establish that the plaintiff is not entitled to the relief he 
claims then that is not a plea of jurisdiction. ‘This view has been en- 
dorsed by a subsequent Full Bench of which both of us were members 
(I. L. R. 51 All. 853) where it was clearly laid down that it is the allega- 
tions in the plaint alone which determine whether the court has jurisdic- 
tion to entertain a suit; and if on a further investigation fresh facts are 
established which disentitle the plaintiff from claiming relief then the suit 
is to be dismissed on the merits. We may add that in the new Act the 
words “and is in issue in the appeal” have been added and they in our 
opinion reinforce the view stated above. We must accordingly hold that 
the District Judge had jurisdiction to entertain the appeal. 

The learned advocate for the contesting defendant relies strongly on 
Section 35 and urges that the interest of the tenant had been extinguished 
when the civil court decree was executed. His contention is that under 
S. 35 (1) (b) the interest of a tenant is extinguished in the land from 
which he has been ejected in execution of a decree or order of a court and 
contends that the expression “a court” is wide enough to include both, 
a civil and a revenue court. In view of the fact that in other sections of 
the Act, for example S. 23, both a civil and reyenue court are mentioned, 
it may be conceded that the expression “a court” would cover both such 
courts. The court of the District Judge hearing a revenue appeal would 
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be a civil court and would come within the purview of the section, but it 
obviously must mean a competent court possessing jurisdiction to eject a 
tenant. It is further clear that it is the interest of a tenant, who has been 
ejected by the court that is extinguished, and it follows that the ejectment 
of the person must be in his capacity as a tenant and not as a mortgagee, 
lessee or licensee. ‘That this is so is also apparent from the other clauses 
in Section 35 which deal with the death of a tenant or surrender by a 
tenant etc. These considerations necessarily involve an inference that 
the ejectment of a tenant within the meaning of Section 35 must be by a 
revenue court, or the District Judge hearing a revenue appeal, who alone 
would be competent to eject a tenant as such. In such circumstances 
the ejectment would necessarily be in accordance with the provisions of 
this Act. In this way S. 35 would be in perfect harmony with the pro- 
visions of S. 99 which apply where the ejectment is otherwise than in 
accordance with the provisions of this Act. It therefore follows that when 
the plaintiff was formally dispossessed in execution of the redempticn 
decree by the civil court he was dispossessed in his capacity as a mortgagee 
and not as a tenant. Section 35, therefore, would not apply to such a 
case. The civil court merely recognized the existence of the mortgage, 
‘allowed redemption and restored possession to the mortgagor. It did not 
feel called upon to consider any question of tenancy rights or the ejectynent 
of a tenant. Section 35 therefore is not a bar to the plaintiff’s claim. It 
seems to us that the judgment of the Commissioner must operate as res 
judicata between the parties. As pointed out above, the zamindar was 
not, and of course could not, be made a party in the redemption suit 
brought in the civil court. On the other hand, he was expressly made a 
party to the suit which went up in appeal to the Commissioner and is now 
also a party to the present suit. ‘The ex parte decision obtained from the 
civil court for the redemption of the land did not decide the question .cf 
tenancy at all and was, of course, in no way binding upon the zaminda:. 
It was only when the zamindar also was made a party that the question 
of the right to the tenancy was finally determined by the Commissione-. 
It cannot be contended that the Commissioner had no jurisdiction to hecr 
the appeal arising out of the suit under S. 121 and S. 123 of the Tenancy 
Act or that he had no jurisdiction to declare that the plaintiff was the 
tenant. That judgment is binding upon all parties and in our opinion 
operates as res judicata as the revenue court alone was competent to decide 
the question of tenancy. 

It is next contended on behalf of the respondent that there has beea 
no wrongful ejectment within the meaning of S. 99 of the Tenancy Act 
inasmuch as the defendant obtained possession through a competent civ-l 
court as mortgagor. This contention, in our opinion, has no force. Sec- 
tion 99 applies both to a case where a tenant has been ejected from a hold- 
ing and also to a case where he is prevented from obtaining possession cf 
his holding. Under that Section he is entitled to sue the person who 
ejected him or kept him out of possession. The delivery of possession by 
the civil court was to the mortgagor against the mortgagee. But when 
subsequently the defendant retained possession of the holding and refused 
toehand it over to the plaintiff, who had been found by the Commissioner 
to be entitled to the holding, he certainly prevented him from obtaining 
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possession and was keeping him out of possession. The plaintiff is suing 
as a tenant and therefore as a person claiming through the landholder and 
is suing against a defendant 2g also claims to be a tenant and, therefore, 
a person claiming through the landholder, and so the suit lies under S. 99 
which directly applies. We accordingly allow the ap and setting aside 
the decree of the District Judge restore the decree of the Assistant Collector 
with costs in all courts including in this court fees on the higher scale. 


Appeal allowed 


BANSI DHAR KUNJILAL (Plaintiff) 
Versus 
LALTA PRASAD and orrs (Defendants) * 

Civil Procedure Code, Or. 8, R. 6 and Or. 20, R. 19—Set-off—When can be 
pleaded—A decree may be granted under Or. 20, R. 19 to defendant although 
suit of plaintiff is dismissed. co fy, 

e Per Bennet, J.—(1) A set-off under Or. 8, R. 6 may be pleaded 
although the, claim of the plaintiff is denied. It is not merely a defence to 
the plaintiff’s claim, and a decree may be granted urder. Or. 20, R. 19 to 
the defendant although the suit of the plaintiff is dismissed by the decree. 
(2) A set-off under Or. 8, R. 6 is wider than a set-off at English Law, but 
it is not so wide as a counter-claim. (3) Where a plaintiff sues several 
defendants alleging a joint debt, a defendant who denies the joint debt may 

`” plead a set-off due to him alone. (4) A defendant-respondent whose set- 
off has not been decreed, or has not been referred to in the decree, may 
e make this a ground of cross-objection in appeal. 
Plaintiff sued A and B for the recovery of money alleging a joint debt. 
In the written statement B denied the joint debt and claimed a decree in 
his favour for a sum admittedly due to him alone by the plaintiff. The 
trial court upheld B’s contention and dismissed the suit as agaist him, and 
decreed the entire claim of the plaintiff against A alone. Plaintiff appealed. 
B took a cross-objection that the trial court erred in not decreeing his 
claim against the plaintiff. Held (NIAMATULLAH, J. dubitante), that the 
claim in the written statement amounted to a claim by way of set-off 
under Or, 8, R. 6, C. P. C., and the court should grant B a decree for the 
set-off, even though the claim of the plaintiff against B was dismissed. 

First APPEAL from a decree of Raya Ram EsQ., Additional] District 

Judge of Cawnpore. l i : 

K. N. Katju and S. N. Seth for the appellant. 

S. N. Verma for the respondents. 

The judgment of the Court was delivered by 

. BENNET, J.—This is an appeal by the plaintiff, whose suit has been 
dismissed against one set of defendants, Nos. 1 to 3, and has been decreed 
only against defendants Nos. 4 and 5, The pedigree of the defendants 

is as follows :—— ton? a 5 
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SARJU 2RASAD 
| 














| ; 
Sa (dead) >> Lalta Prasad, D. 1. 
ae | 
| ii 
| | | 
Baldeo (minor) D. 4. Lachhmi Narain | 
(minor) D. 5. | 
| 
| | 
Kalu Ram, D. 2. Ram Narain (minor) D. 3. 


The plaintiff is a firm in Cawnpore, and he was in the habit of supply- 
ing for a number of years groceries to two firms as set out in paragraph 1 
of the plaint. One of those firms was called Sarju Prasad Bechu Lal, 
situated in the town of Bahraich, and the other firm was called Bechu Lal 
Lalta Prasad, situated in the town of Chilwaria in the district of Bahraich. 
The plaintiff alleges that both these firms belong to a joint Hindu family 
constituted by all the defendants. The defendants, on the other hand, 
claim that the firm at Bahraich is owned only by the branch of Bechu Lal 
and the firm at Chilwaria is owned only by.the branch of Lalta Prasad, 
and that the branches are separate. The short issue is whether these -wo 
brothers were joint or separate; but I must note that even if it is shown 
that the family was joint, it is further to be shown by the plaintiff that 
the firm of Bechu Lal Lalta Prasad was started with joint family funds. 


Evidence has been given on both sides, and a'perusal of that evidence 
leads me to the conclusion that the trial court was right in holding that 
these two brothers were separate. The appéllant relies on two documents, 
a letter and a postcard written by Lalta Prasad in 1926, printed at pages 
36 and 39. ‘These letters appear to me to indicate merely that Lelta 
Prasad was offering to use his influence with his brother Bechu Lal to se-tle 
his account. Lalta Prasad does not say in these letters that he was res- 
ponsible for the money owned by Bechu Lal. Lalta Prasad gave evidence 
that his father Sarju Prasad died nearly 40 years ago, that his father wes a 
grain-parcher in a small way and after his death there was a partition by 
the ‘panches’ of the family property between Lalta Prasad and Bechu “al, 
and Lalta Prasad received Rs. 300 in cash as his share in the ancestral house 
and he went away to Chilwaria and started business there. Bechu conti- 
nued in his business at Bahraich. Bechu had the family house rebuilt znd 
purchased a house in Bahraich and mortgaged a house in Bahraich, all 
these transactions being separate from Lalta Prasad. Lalta Prasad bought 
a house in Chilwaria. The only point which the cross-examination shows 
in favour of the plaintiff is that Lalta Prasad admits that when he went 
to the plaintiff in order to begin an account, the plaintiff said he was to 
give a firm name. The natural name for the witness to give would have 
been his father’s name and his own. ‘That is, he might have given a name 
Sarju Prasad Lalta Prasad. Instead of doing so, he gave the name Bechu 
Lal Lalta Prasad, that is, he gave the name of his brother, although his case 
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is that his brother had nothing to do with him. The mere use of a name, Crm 
however, does not prove the case of the plaintiff. Some of the witnesses, >, 
who appear for the plaintiff, also do business with the two defendant 
firms, and all these witnesses admit that the two defendant firms are Banst Dirar 
entered separately in their books: It is also admitted by the plaintiff’s KY Lai 
witaess Ram Saran that the widow of Bechu Lal still lives in Bahraich and Latta 

is in possession of the property of Bechu Lal. That would not be the case Prasav 
1f tae family were joint. For these reasons I come to the conclusion that 
the plaintiff has failed to prove that the family was joint. Therefore the 
plaintiff cannot hold the'branch of Lalta Prasad responsible for the debit 
balence in the account of the branch of Bechu Lal. It is admitted by the 
plaintiff that in the account of Lalta Prasad there was a credit balance of 
Rs. 212-12-0. The suit, therefore, was correctly dismissed against the 
braach of Lalta Prasad. Accordingly I would dismiss the appeal against 
Lalca Prasad and his son with costs. 


The cross-objection has been brought by Lalta Prasad and his son. 
This cross-objection is to the effect that the lower court has erred in not 
allowing this Rs. 212-12-0 to the respondents, and asks that the decree 
should be modified by this claim being decreed against the plaintiff. 
Ob ections of various sorts have been taken to this cross-objection. The 
mattér arose in the following manner :— 

In the plaint it is stated in para 4 that there was a surplus of Rs. 212- 
12-0 in the account of the firm Bechu Lal Lalta Prasad with the plaintiff. 
In para $ it was stated that this surplus was directed by Lalta Prasad 
def2ndant to be transferred from that firm’s account to the account of 
the firm Sarju Prasad Bechu Lal, which had a debit balance. On the point 
of fact the finding of the lower court is that this allegation is not true. 
Lala Prasad has given evidence to the contrary and there is no reason why 
his” evidence should not be’ believed. The written statement in para 17 
set out the following claim :— i 

Rs. 212-12-0 is admittedly due to the contesting defendants by the plain- 
tiff for which a decree may be passed in favour of the contesting defendants. 
A court-fee of Rs. 16-8-0 is paid in respect thereof. 

Now in my opinion this claim in the written statement amounts to a 
claim by way of set-off under the provisions of Order VIII, Rule 6 of the 
Civil Procedure Code. The suit of the plaintiff is for the recovery of 
money, and the defendants claim to set-off against the plaintiff’s demand 
an ascertained sum of money legally recoverable by them from the plaintif. 
Th objection has been taken by Mr. Shambhu Nath for the plaintiff that 
these defendants do not admit the claim of the plaintiff, and therefore 
they cannot plead a-set-off. There is nothing in Rule 6 which requires 
the defendant to admit any part of the claim of the plaintiff. His next 
objection was that a set-off could not be decreed if the suit of the plaintiff 
waz dismissed against the defendant claiming the set-off. This idea comes 
from English Common law. Odgers’ “Pleading and Practice in Civi 
Actions” eighth edition states on page 250: 

A set-off is a statutory defence to the whole or to a portion of the plain- 
tiff’s claim. At common law a defendant who had any cross-claim against 
the plaintiff could not raise it in the plaintiff’s action: he had to bring a 
cross-action. He might, it was true, when sued for the price of goods, 
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give evidence of a breach of any warranty, express or implied, in reduction 
of the price. But that was all. Then two statutes were passed in the 
reign of George II, (2 Geo. I, C. 22; and 8 Geo. I, C. 24) which enabled 
a defendant in the plaintiff’s action to plead what is known as a ‘set-off’— 
but only in certain cases. In the first place, only a debt of a liquidated 
amount could be set off; and it could only be set off in an actign in which 
the plaintiff’s claim was also liqu-dated. This is so still. Both must be 
due from and to the same parties in the same right Tf the debt due 
from the plaintiff to the defendant exceeded the amount due from -he 
defendant to the plaintiff, the defendant could not recover the differerce 
in the plaintiff’s action, he could only set off an amount equal to the plaintiff’s 
claim; he had to bring a cross-action for the balance. 
On page 254 Odgers says : 

The Judicature Act, which gave every defendant a-very wide power of 
counterclaiming, did not alter the rules as to set-off. Whatever was a 
good set-off, either at law or in equity, in 1875, is a good set-off still; and 
nothing else is admissible as a set-off, though it may be an excellent counter- 
claim. The distinction is important, because it carries with it this result 
—that a set-off is still a defence proper to the plaintiff’s action, while a 
counterclaim is practically a cross-action. 

On page 255 Odgers states : 

The modern counterclaim is entirely the creation of the Judicature Act, 
1873. By virtue of Section 24, Sub-section (3) of that Act, every qudge 
of the High Court of Justice and of the Court of Appeal now has pover 
to grant to any defendant in respect of any estate, right, or title, legal 
or equitable, claimed or asserted by him, all such relief against the plainciff 
as the defendant shall have properly claimed by his pleading to the same 
extent as if the defendant had brought an action against the plaintiff or 
the purpose; and the court will give judgment in the plaintiff’s action 
both on claim and counterclaim. The defendant’s claim need not relzte 
to or be in any way connected with the plaintiff’s claim, or arise out of - 
the same transaction It may exceed the amount of the plainttct’s 
claim (Winterfield v. Bradnum, 3 Q. B. D. 324). 

Now when the provisions now embodied-in Order VIII, Rule 6 of 
the Civil Procedure Code were framed by the legislature, the word counter- 
claim was not introduced, but some of the attributes of a countercla! 
were given to a set-off, and some of the attributes of a set-off 
English law were modified. This has been done in regard to the attribut 
that ə “set-off is a statutory defence tc the whole or a portion of the plaint. 
tiff’s claim”, and that a defendant had to bring a cross-action for the 
balance due to him over what was due to the plaintiff. There is nothing! 
in Order VIII, Rule 6 to make either of these attributes apply to a set-cff ` 
under that Rule. On the contrary it is provided in Sub-Rule (2): 

The written statement shall have the same effect as a plaint in a cross stit 
so as to enable the court to pronounce a final judgment im respect of bo-h 
the original claim and of the set-off; 

And in Order XX, Rule 19(1) it is provided : 

Where the defendant has been alowed a set-off against the claim of the 
plaintiff, the decree shall state what amount is due to the plaintiff and 
what amount is due to the defendant, and shall be for the recovery of 
any sum which appears to be due to either party. 

These two provisions show that the court must treat the claim of the 
detendant exactly as if the defendant had filed a plaint and the court must 
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pass a decree in favour of the defendant if his claim is established, even 
though the claim of the plaintiff against the defendant is dismissed. 


I may note that the Civil Procedure Code does not make a set-off 
under Order VIM, Rule 6 as wide as a counterclaim, as the suit of the 
plaintiff must be “for the recovery of money” and the set-off of the defen- 
dant must be of “any ascertained sum- of money legally recoverable by 
him from the plaintiff.” 


For the plaintiff Dr. Katju took objection that on the principle of 
Illustration (g) to Order VIII, Rule 6 defendants 1 to 3 could not plead 
any set-off. That illustration is as follows : 

A. sues B and C for Rs. 1,000. B cannot set-off a debt due to him 

alone by A. 

The illustration is very brief and does not explain on what principle it 
is based. I consider that the illustration is introduced to prevent a decree 
beirg given 'for A against B and C jointly, with a decree for B alone 
against A on a set-off, as difficulties might arise in the execution of such a 
decree. But where B pleads that there is no joint debt due from him and 
C to A, as is pleaded by B in the present case, the case is different, and I do 
not consider that the illustration is intended to apply to such a case. There 
is nothing in the wording of Order VIII, Rule 6 to show that a set-off 
cou. not be pleaded in such a case. ‘The expression “and both parties fill 
the same character as they fill in the plaintiff’s suit” is illustrated by Ulus- 
trations (4) and (b) which show how a person fills different characters, 
for example as legal representative and as vendor. 


The last argument made was that in any case this matter cannot be 
raised by way of cross-objection; that the period for filing an appeal had 
elapsed when the cross-objection was filed, and that the defendants 1 to 3 
wer2 not making any objection to any part of the decree of the lower 
cou-t, as that decree dismissed the claim of the plaintiff against these defen- 
dans with costs. But in my opinion these defendants are taking an 
objection to the decree on the ground that it omits to give them the relief 
which they asked for in the set-off, a decree for Rs. 212-12-0. They could 

ave filed an appeal against the decree on the ground of this omission. 

they have been made respondents in this appeal, under Order XLI, 

2 22 they are entitled to “take any cross-objection to the decree which 

could have taken by way of appeal”. In my view therefore on the 

for set-off this Court should grant a decree in favour of defendants 

to 3. I may enumerate the propositions of law on which I base this 
opirion as follows: 

1. A set-off under Order VIII, Rule 6 may be pleaded although the 
claim of the plaintiff is denied. It is not merely a defence to the plaintifi’s 
claim, and a decree may be granted under Order XX, Rule 19 to the 
defendant although the suit of the plaintiff is dismissed by the decree. 

2. A set-off under Order VII, Rule 6 is wider than a set-off at 
English law, but it is not so wide as a counterclaim. 

3. Where a plaintiff sues several defendants alleging a joint debt, 
a defendant who denies the joint debt may plead a set-off due to him 
alone. a 

4. A defendant-respondent whose set-off has not been decreed, or 
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has not been referred to in the decree, may make this a ground of cross- 
objection in appeal. 

In regard to the last proposition, it was pointed out that the lower 
court framed no issue on the set-off and the judgment and decree do not 
refer to it. Under Order VIII, Rule 6(3) the plaintiff might have fred 
a written statement in reply to the set-off but he did not do so He kad 
admitted the facts alleged in the set-of, and he depended for his defence to 
it on his claim that there was a joint debt. No issue was therefore necessary 
on the set-off. It was apparently by oversight that the judgment and dec-ee 
did not refer to it. When the court below dismissed the claim of the plan- 
tiff to a joint debt, it should have decreed the set-off in favour of 
defendants 1 to 3. This Court should remedy the omission and should 
grant the defendants-respondents a decree for the set-off. 

NIAMATULLAH, J.—I agree with my learned brother in dismissing the 
appeal but I wish to make a few observations with regard to the claim of 
defendants 1 to 3 in respect of the sum of Rs. 212-12-0. I feel consider- 
able difficulty in holding that the defendants’ claim comes within the 
purview of Order VIII, Rule 6 of the Civil Procedure Code. Before 
considering the terms of Rule 6, I would like to mention the nature of the 
claim made by the defendants. The plaintiff claimed a decree for Rs. 
7068-9-9 against defendants 1 to 5 alleging that they belonged tg cne 
joint Hindu family and had two branches of the joint family business, 
one at Bahraich under the name and style of Sarju Prasad Bechu Lal and 
the other at Chilwaria under the name and style Bechu Lal Lalta Prasad. 
According to the plaintiff’s case, the entire joint family was liable for sums . 
due from one or the other, of the two concerns. It is in evidence that 
each branch had a separate ‘khata’ with the plaintiff. The ‘khata’ stand- 
ing in the name of the branch Bechu Lal Lalta Prasad showed a balarce 
of Rs. 212-12-0 against the plaintiff, so that the plaintiff had to pay that 
sum to Bechu Lal Lalta Prasad. On the other hand a sum of Rs. 7,581- 
5-9 was due to the plaintiff in the ‘khata? of Sarju Prasad Bechu Lal. 
According to the plaintiff’s allegations, contained in his plaint, the sum of 
Rs. 212-12-0 was due to the same bcdy of individuals who were liable t 
pay him Rs. 7,581-5-9. | Accordingly he gave credit for Rs. 212-12- 
and claimed the balance of Rs. 7,368-9-9. The defendants 1 to 3 resis 
plaintiff’s claim and pleaded that they were not liable to pay any pa 
what was due from Sarju Prasad Bechu Lal, that is to say, any par 
Rs. 7,581-5-9. On the contrary the maintained that a sum of Rs. 212 
12-0 ought to be paid by the plaintiff to them. Para 17 of their written 
statement was as follows :— 

Rs, 212-12-0 are admittedly due to the contesting defendants by the 
plaintif for which a decree may be passed in favour of the contestiag 
defendants. A court-fee of Rs. 16-8-0 is paid in respect thereof. 

It is clear that defendants 1 to 3 intended to make a counterclaim 
against the plaintiff for Rs. 212-12-0 and paid a court-fee of Rs. 16-8-0. 
For all practical purposes para 17 of their written statement might wall 
have been considered to be a plaint; and as the plaintiff did not deny that 
that sum was due to the firm Bechu Lal Lalta Prasad, a decree in favour 
oå defendants 1 to 3 could have been passed but for the difficulty that the 


defendants’ claim in its nature is ore cognizable by the court of small 


» 










A. L. J. R. HIGH COURT 399 
causes, and the Additional District Judge, before whom the suit was pend- 
ing, had no jurisdiction to pass a decree in a suit cognizable by a court 
of small causes. 


Order VIJ, Rule 6 of the Civil Procedure Code clearly contemplates 
cases in which the defendant claims to set off “against the platntiff’s 
demand” for an ascertained sum of money legally recoverable by him 
from the plaintiff. Where the defendant does not claim a set-off against 
the plaintiff’s demand but a decree in his own favour, I doubt that Order 
VIIL, Rule 6 can in terms apply. It is noteworthy that the entire claim 
of the plaintiff is to be decreed against one set of the defendants without 
any set-off while the claim of another set of the defendants is to be 
decreed in its entirety against the plaintiff. It is not a case in which 
the decree in favour of the defendant is in respect of the excess left after 
the set-off. As my learned brother is inclined to take the view that Order 
VIII, Rule 6 applies and as his view leads to substantial justice between 
\the parties, I do not consider it desirable to record my dissent from his 
well-considered decision. In this view I agree in decreeing the cross- 
objection in terms proposed by my learned brother. 


By THE Court—We dismiss this appeal with costs, and we decree 
the cgoss-objection with costs throughout. 


Appeal dismissed 
Cross-objection allowed 


HAIDARI BEGAM (Applicart} 
Versus 
. JAWWAD ALI SHAH (Opposite party) * 


Letters Patent, Allahabad High Court, Clause XII and Guardian and Wards Act, 
Sec. 9—Application for guardianship—When to be granted by the High 
Court. 

Where an application is made to the High Court under Clause XII of 
the Letters Patent for the guardianship of a child, and on the affidavits 
filed it appears that there are no important matters of fact to be ascertained, 
the High Court may take action under Clause 12 and not compel the appli- 
cant to resort to the alternative remedy under Sec. 9, Guardian and Wards 
Act, by an application to the District Judge. But there may be cases in 
which complicated questions of fact have to be ascertained and such cases 
might be more suitably dealt with in the Court of the District Judge where 
witnesses could be examined and cross-examined, 

Where the father and the mother of a child aged five were living apart, 
and the mother, who was under the personal law entitled to the custody of 
the child up to the age of seven, applied to be appointed the guardian of 
the person of her minor child, eld, that considering the tender age of the 
child the mother was the best person to take care of him and she should he 
appointed guardian of his person until he attained the age of seven years. 
The mere fact that the mother had been divorced did not appear to const'- 
tute any bar to giving her the custody of her child. 


APPLICATION in appeal under Section 10 of the Letters Patent. © 
*Appn. in L. P. A. 34 of 1933 
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Sir Tej Bahadur Sapru, S. M. Husain and Kalim Jafri for the appli- 
cant. 
Mubammad Ismail and K. Masud Hasan for the opposite party. 


The judgment of the Court was delivered by - 


Kine, J—This is an application under Clause 12 of the Letters 
Patent, praying that the applicant may be appointed guardian of the 
person of the minor Mazhar Ali Shah and that the opposite party may be 
ordered to produce him before the Court, and that the Court may be 
pleased to order the delivery of the minor to the applicant. 

The application arises out of the following facts. On January 20, 
1928 the applicant Mst. Haidari Begam was married to the opposite 
party Syed Jawwad Ali Shah. There was one child of the marriage, namely, 
Mazhar Ali Shah, who was born on September 18, 1928. The parties went 
to Europe in 1932 and after returning to India they were living at the 
house of Syed Jawwad Ali Shah in Gorakhpur in July 1933. On July 29, 
1933 the applicant went to Lucknow to visit her parents. She went by 
the night train and as it was represented to her that there might be risk in 
sending the child by the train at nigat she left the child behind with her 
husband on the understanding that he would follow on the next day 
bringing the child with him to Lucknow. Her husband did not pring 
the child to Lucknow, as arranged. A few days later, the applicant 
received a letter dated August 2, 1933, from her husband stating that he 


a 


- had divorced her. She then asked for the personal custody (Hizanat) 


of the child but her husband refused to give him up. She has therefore 
made this application under Clause 12 of the Letters Patent as mentioned © 
above. f 

It has been conceded that this Court has jurisdiction to grant the 
reliefs prayed under Clause 12 of the Letters Patent. It is unnecessary 
for us to consider exactly how far the jurisdiction of this High Court 
extends under Clause 12, as it is ccnceded that this Court has at least 
jurisdiction to grant the reliefs prayed. It has been argued however for 
the opposite party that this Court ought not, in the exercise of its dis 
cretion, to take action under Clause 12, as the applicant’s more appropria 
remedy would be to make an applization to the District Judge, un 
Section 9 of the Guardians and Wards Act, 1890, for the guardian 
of the child. It is contended that in the court of the District Jy 
witnesses would be examined and cross-examined and so the facts ct 
be more easily ascertained, whereas it is inconvenient to decide a m 
of this sort in this Court merely on the basis of the affidavits and coun 
affidavits that have been filed. There is no doubt some force in this c | 
tention, but in the circumstances of this case we think there is no reas | 
why we should not exercise the jurisdiction admittedly vested in us. Cast - 
have been cited in which the High Court has decided similar applications 
upon the merits, although an alternative remedy was open to the appli- 
cant in the court of the District Judge. We would refer to the case of 
Ellen Ramm v. Charles Spencer’ and that of Narsi Tokersey v. Sachindra 
Nath?. We do not wish to lay down as a general rule that this Court 


should in all cases take action under Clause 12, although the applicgat 
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has alternative remedy under the Guardians and Wards Act, by an appli- 
cation to the District Judge. There may be cases in which complicated 
questions of fact have to be ascertained and such cases might be more 
suitably dealt with in the court of the District Judge where witnesses 
could be examined and cross-examined. In the present case, however, 
it does not appear that there are any important matters of fact which have 
to be ascertained and we therefore see no reason why we should not decide 
the application upon the materials before us. 


In a case of this sort where the father and the mother are living 
apart, and where each of them claims to have the custody of the child, 
the main question for our consideration is, what would be more condu- 
cive to the child’s welfare; i.e., whether the child would be better looked 
after by the mother or by the father. We also have to take into con- 
sideration the personal law to which the parties are subject, and that law 
is? » Mohammedan Law of the Hanafi school. It has been shown to us 
thi {under this personal law, the mother would ordinarily be entitled to 
th/ personal custody of the child up to the age of 7 years. She may be 
de fived of that right on certain grounds, but no such grounds appear 
to, |xist in the present case. It is not alleged that she has any defect of 
c ter such as would render her unfit to have the custody of her own 
ch d. It has been urged that the child is already sufficiently advanced 
if ge to be brought up by the father and that he does not stand in need 
of his mother’s care. The child is only 5 years of age and at such an age 
“i think that the mother would be the best person to take care of him. 

5 is in accordance with the personal law to which the parties are sub- 
jet | and we think that it is sles in accordance with common sense and 
ng iral principles. A mother, in the absence of any special disqualifi- 
ca pn, is undoubtedly the best person to look after a child of tender age. 
It | further argued that the father is in a better position to look after 








tk |child’s welfare and education because he is in a good financial position, 
w) reas the mother has small financial resources. It may be conceded 
Yit the father is in a good financial position, but it has not been shown 
Jus that the mother is too poor to be able to make suitable provision for 
child. The mere fact that she has been able to secure the services of 
inent an advocate as the Rt. Hon. Sir Tej Bahadur Sapru leads u» 

er that she must be far removed from financial destitution. More- 


. uvér, at the age of 5 years the child’s education is at a very elementary 


stage, and we are satisfied that the mother will be in a position to supply 
the child with all the appropriate educational requirements. ‘The merc 
fact that the mother has been divorced does not appear to constitute any 
bar to giving her the custody of her child. Although the parties are 
obviously hostile, no allegation of immorality or of any other defect of 
character has been made against the mother. The only point which 
seems to merit serious consideration, with reference to the mother’s fitness 
for appointment as guardian, is that she is alleged to be suffering from 
consumption and it is suggested that the child might contract the disease 
from close personal contact with his mother. The allegation that she 
is suffering from consumption has been categorically denied by the 
counter-affidavit filed by the applicant. She swears that she has been 
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examined by doctors who certify that she is free from tuberculosis. It is 
an admitted fact that the child has been living with his mother up to 
July 29, 1933. If she has been suffering from consumption and if it had 
been thought that this constituted a danger to the child, some steps would 
have been taken to separate the child from his mother. But no such steps 
have been taken. We consider that the suggested risk of contracting 
consumption is a mere afterthought introduced as a ground for opposing 
King, J. the application, and there is no substance in the suggestion. 

Taking all the facts into consideration we find that the mother is 
prima facie entitled, under the personal law to which the parties are sub- 
ject, to the custody of the minor, until he attains the age of 7 years and 
we find that she is a fit and proper person to have the custody of the 
child. There is nothing which would disentitle her to the right which 
she claims under her personal law. We consider also that it would be for 
the child’s benefit to let his mother take care of him. 

We accordingly grant the application and appoint the applicant 
guardian of the person of the minor Mazhar Ali Shah until he attains 
the age of 7 years, and we further order the opposite party Syed Jawwad 
Ali Shah, to produce the minor Mazhar Ali Shah before this Court on 
January 10, 1934, at 10 a.m. in order that he may be made over to his 
mother’s custody. The applicant should be present in person in ®rder 
to take charge of the child. The applicant will receive her costs of these 
proceedings from the opposite party. We assess the fee of the applicant’s 
counsel at Rs. 250. A certificate of fees received must be filed before 
the rising of the court today. 





Application granted 
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Jan. 30. Civil Procedure Code, Sec. 9 and Or. 7, R. 1(f)—Sec. 9 lays down general rul 
eae in favour of yurisdiction of Csvil Court—Exception io general ride—Bt 


Ges den of proof—Evidence Act, Sec. 114, Illustration (g)—When applies. 4 

LORD ALNESS The terms of Section 9, Civil Procedure Code, lay down a general rule?- 
SR GEORGE in favour of the jurisdiction of the Civil Court. Accordingly where the - 
LOWNDES statements in the plaint sufficiently comply with the provisions af Or. 7, : 


R. 1 (f), the burden of proof is on the party who maintains an exception 
to the general rule. Where the defendant maintains that the plaintiff’s' 
village is an estate within the meaning of Sec. 3(2), Madras Estates Land: 
Act, so as to oust the jurisdiction of the Civil Court under Sec. 189 of? 
the Act, the burden lies on the defendant to prove that the village comes, 
within the statutory definition of “Estate”, 7 
Srimath Jagannatha v. Kutumbarayudu, I. L. R. 39 Mad. 21 approved. 
Where the defendant maintained that, in the absence of production of 
the original grant by the plaintiff, the court should presume that the terms 
of the grant would negative the plaintiff’s case, in view of Sec. 114 of the 
a Evidence Act, Illustration (g), beld, that there being no evidence that 
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the grant could be produced, the presumption under Sec. 114, Ulustration 
(g) did not arise. ` 
APPEAL from a decision of the High Court of Judicature at Madras. 
J. M. Parikh for the appellant. 
L. DeGruyther, K. C. and K. V. L. Narasimbam for the respondent. 


The Following judgment was delivered by 


Lorp THANKERTON—This is a consolidated appeal against a judg- 
ment and thirteen orders dated October 11, 1927, of the High Court of 
Judicature at Madras, which set aside a judgment and thirteen orders 
dated August 9, 1922, of the Court of the District Munsif of Tenali. 

The appellants are the respective defendants in thirteen suits brought 
by the respondent to recover rent or damages for use and occupation of 
agricultural holdings in the respondent’s enfranchised inam village of Siri- 
puram and the only question in the appeal is whether the jurisdiction of 
the ordinary Civil Courts is excluded by virtue of Section 189 of the 
Madras Estates Land Act (Madras Act I of 1908). It is clear that, in the 
present case, the determination of that question will depend on whether 
the respondent’s village is an “estate” as defined in Section 3 (2) of the 
Act. The District Munsif held that the village is an estate under the 
Act, and that he had no jurisdiction to try the suits. The High Court 
held a contrary view and remanded the suits to be tried by the District 

The suit village was originally within the ancient Zemindari of 
Chilakalurpeta, which was held by the Manuru family under an imperial 
grant of 1707 from the Mogul Emperor Aurangzeb. In fasli 1219, i.e., 
the year 1810, the Raja of Chilakalurpeta granted the village of Siripuram 
in perpetuity as an agraharam to one Vedala Rangacharlu, a Brahmin 
resident of another village called Peddavaram, on a shortriyam of 80 
pagodas (Rs. 320). In the lower Courts the respondent alleged two 
earlier grants of 1784 and 1799—prior to the permanent settlement of 
1802—but these were rejected, and it may now be taken that the grant 
\was in 1810. , 

In 1846 the zemindari of Chilakalurpeta was sold for arrears of 
evenue and was purchased by the Government. In 1861 the agraharam 

Siripuram village was confirmed and enfranchised on a combined 
x 4itrent of Rs. 361 by the Inam Commissioner. The interest of the 
mdar was subsequently purchased by Putcha Sitaramayya, the adop- 
> father of the respondent, and he created a trust in favour of the Sri 
Kasi Visweswara Annapurna Choultry at Bezwada in respect of a large 
portion of the lands in Siripuram Agraharam, constituting himself as the 
Dharmakarta of the charity and providing for the hereditary Dharma- 
kartaship in the family. After the death of Sitaramayya, in 1908, his 
widow adopted the plaintiff as a son to her husband, and the respondent 
succeeded as Dharmakarta of the Choultry. The respondent became a 
major in October, 1918, and he instituted the present suits in 1920 and 
1921, as Dharmakarta of the Choultry. 

The -definition of “Estate” for the purposes of the Madras Estates 
Land Act, 1908 (Madras Act I of 1908) is to be found in Section 3 of 
the Act, which, so far as material, provides as follows:— 
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Crm. 3. In this Act, unless there is something repugnant in the subject 
a or context:— 
1934 (2) “Estate” means— 
Poroa (a) any permanently settled estate or temporarily settled zamin- 
RAMAYYA 1; 
v. (b) any portion of such permanently settled estate or „temporarily 
ee settled zamindari which is separately registered in the office 


of the Collector; 





Wie (d) any village of whick tae land-revenue alone has been granted 
Lord in inam to a person not owing the kudivaram thereof pro- 
Thankerton vided that the grant has been made, confirmed or recognized 
by the British Government, or any separated part of such 

village; 


(e) any portion consisting >f one or more villages of any of the 
estates specified above in clauses (4), (b) and (c) which is 
held on a permanent under-tenure. 

It is common ground that, if the village of Siripuram is an estate within 
the meaning of the statutory definition, the present suits lie within the 
jurisdiction of the Revenue Court under Section 189 of the Act, and that 
the original jurisdiction of the Civil Courts is thereby excluded. 


While the appellants had submi-ted in the Courts below contentions 
based on the other clauses above quoted, the argument before the Board 
was confined to Clause (d) of Section 3 (2), and the decision of this 
question mainly depends on whether the respondent is owner of the 
kudivaram right as well as of the melvaram right. It is not suggested | 
that the respondent or his predecessors have acquired the kudivaram since 
the date of the grant of 1810, or zhat they already owned the kudivaram 
at the time of that grant, and it is therefore necessary to ascertain, if 
possible, whether the grant of 1810 conveyed both varams. The grant 
of 1810 has not been produced, and the extracts from the inam register 
of 1861 afford the only documentary evidence as to the nature of the 
grant. The appellants no longer maintain, as they did in the lower 
Courts, that the description of the village as “seri” in the inam enquiry 
involves an inference that the tenants were then recognised as possessing 
jirayati rights. These extracts are not of assistance in determining 
whether the grant of 1810 conveyed the kudivaram right. 


As regards the other evidence, tke learned Munsif found as follows: — 


The grant of the agraharam was to a non-resident Brahmin in fasli 
1219 (1810), and it was a gant by a Zamindar of a village within his 
permanently settled zamindari. ‘There were cultivating tenants in the 
village at the time of the grant, and it was even then a seri village. ‘The 
agraharamdars were only receiving rents as stated in exhibits A and AA, 
and they had no personal cultivation. The defendants in the cases already 
stated have been in possession of their respective lands for considerable 
periods of time. The leases obtaned from some tenants, changes in 
tenantry with regard to some lands in the village and variations in rent 
have been taking place only snc2 1904. At about 1902 the tenants, or 
„some of them, set up their rights to the soil and the agraharamdars left 
no stone unturned to resist what perhaps they believed to be an unjusti- 

% fiable claim. 
This somewhat meagre result of the evidence may be completed by a 
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passage from the judgment of Tiruvenkata Achariyar, J. in the High 
Court, as follows:— 


The defendants say that they have been in uninterrupted enjoyment 
of their respective holdings, even from before the date of the grant, and 
that they have been partitioning their lands and also disposing of them by 
sale and mortgages, but they have not produced a single document either 
of partition or sale or mortgage. Those allegations rest only on their 
own bare statements, which are entitled to little weight. 

This fact, while it is hardly evidence of the terms of the grant, is dis- 
tinctly unfavourable to the appellants’ case. 


Their Lordships are clearly of opinion that these findings of fact, 
apart from a presumption of fact which the appellants maintained to be 
applicable, as hereafter referred to, do not establish whether the grant of 
1810 conveyed the kudivaram right or not. 


But the appellants contended that the fact of there having been 
cultivating tenants in the village prior to the grant of 1810, raised a pre- 
sumption of fact that the zamindar had not the kudivaram right, and that 
accordingly the grant did not include that right. But, in their Lord- 
ships’ opinion, the existence of such a presumption was expressly negatived, 
and certain decisions of the High Court at Madras and the High Court at 
Bombay, which had given effect to such a presumption, were overruled by 
the decision of the Board in Suryanarayana v. Patanna’. The appellants 
sought to rely on the subsequent decision of this Board in Seethayya v. 
Subramanya Somayajulu,? but that case was decided on construction of 
the terms of the particular grant which were before the Board, and not on 
any presumption of fact. Indeed, it is expressly stated in the judgment 
that there is no presumption either way as to the inclusion or non-inclusion 
of the kudivaram right. It should be added that the appellants main- 
tained that, in the absence of production of the grant of 1810 by the res- 
pondent, the Court should presume that the terms of the grant would 
negative the respondent’s case, in view of Section 114 of the Evidence Act, 
illustration (g), but it is sufficient to say that there is no evidence that the 
grant could be produced. The respondent’s natural father stated in evi- 
dence that neither he nor the respondent had it, and he was not cross- 
examined on this point. Nor did the appellants seek to ascertain by 
discovery the existence or whereabouts of the grant. 

The evidence being inconclusive as to whether the grant of 1810 
conveyed the kudivaram right or not, it is necessary to consider upon 
which of the parties the burden of proof lies in regard to the question of 
jurisdiction. In their Lordships’ opinion, the statements in the plaint 
sufficiently comply with the provisions of Order VII, Rule 1, Sub-clause 
(f), and, that being so, their Lordships are clearly of opinion that the 
terms of Section 9 of the Civil Procedure Code lay down a general rule 
in favour of the jurisdiction of the Civil Court, and that the burden of 
proof is on the party who maintains an exception to the general rule. 
This is in conformity with the decision of the High Court at Madras in 
Srimath Jagannatha Charyulu v. Kutumbarayudu’. 
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Accordingly, their Lordships are of opinion that the appellants, on 
whom lay the burden of proof, have failed to prove that the grant of 
1810 was of the melvaram only, and therefore have failed to prove that 
the inam is an “estate” within the definition of the Madras Estates Land 
Act, so as to oust the jurisdiction of the Civil Court. 

Their Lordships will humbly advise His Majesty that the consolidated 
appeal should be dismissed with costs, and that the judgment and thirteen 
orders of the High Court, dated October 11, 1927, should be affirmed. 

Hy. S. L. Polak & Co.—Solicitors for the appellant. 

Douglas, Grant and Dold—Solicitors for the respondent. 

Appeal dismissed 


REVATI MOHAN DAS (Plaintiff) 
versus 

JATINDRA MOHAN GHOSH anp oTHeErs (Defendants) * 

Civil Procedure Code, Sec. 80—Sust for sale on a mortgage executed by a ‘public 
officer—Whether notice necessary. 
Assuming that the common manager of an estate appointed under Sec. 
95, Bengal Tenancy Act, is a public officer within the meaning of Sec. 80, 
Civil Procedure Code, a suit for sale on a mortgage executed by, such 
manager, in which the execution of the mortgage is not in any way com- 
plained of, is not within the ambit of Sec. 80, C. P. C., and no notice of 
suit is required. Such a suit is not based on a breach of contract. The 
mortgage imposed no personal liability upon the manager, but merely pro- 
vided that if payment was not made the mortgagee would be entitled to 
realise his dues by sale through the court, and this was all that the appellant 
sought by his suit. The manager no doubt had an option to pay in order 
to save the sale, but failure to exercise an option is not in any sense a 
breach of duty; and mere omission to pay either interest or principal could 
not be an act pur porting to be done by the manager in his official capacity. 
Bhagchand v. Secretary of State, 54 I. A. 338=25 A. L. J. 641 referred 
to. 
APPEAL from a decision of the High Court of Judicature at Fort 
William in Bengal. 


A. M. Dunne, K. C. and W. Wallach for the appellant. 
DeGruyther, K. C. and J. M. Parikh for the respondents. 


The following judgment was delivered by 


Sm GrorGE Lownpes—The appellant in this case is the mortgagee 
under a mortgage for Rs. 30,000 and interest, dated January 19, 1916, 
upon an estate known as Taluk Raj Narain Sen. The mortgage was exe- 
cuted by one Raj Mohan Guha, who was then the common manager of the 
estate, appointed under Section 95 of the Bengal Tenancy Act, 1885. It 
was duly sanctioned by the local Court, and there is now no dispute as to 
its validity or as to the amount due under it. The mortgage debt was 
repayable in January, 1931. Raj Mohan Guha was then dead, and one 
Harihar Ghosh had been appointed in his place, but the affairs of the estate 
being involved, he was unable to redeem the security, though he seems to 
hawe made some payments on account. He died in September, 1926, and 
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his son, the first respondent, was appointed: manager in his place. On 
December 17 of the same year the appéllant instituted a suit on his mort- 
gage in the Court of the-Subordinate Judge of Dacca, claiming the usual 
relief. The defendants to the suit were the manager and a large body of 
persons interested in the'estate. Their Lordships’ note that the repeated 
recital oftheir names at length occupies about one-quarter of the printed 
record, an expense which they think might' well have been avoided. 


The Subordinate Judge on November 28, 1927, passed a preliminary 
mortgage decree in favour of the appellant, and on January 4, 1928, a final 
decree for sale of ‘the estate properties in discharge of the mortgage debt 


The manager and one of the other defendants, who is the 3rd res- 
pondent before the Board, appealed to the High Court. The two appeals 
were heard together, and on August 31, 1931, the decrees of the Subordi- 
nate Judge were set aside and the suit dismissed, the ground of reversal 
being that the manager was entitled to two months’ previous notice of the 
suit under Section 80 of the Civil Procedure Code, and no such notice 
had been given. 


The mortgagee- -plaintif has now sppesied to His Ara in Council, 
contending that the section referred to has no application to his suit and 
thateno notice was necessary. The manager alone has appeared in support 
of the High Court decree, and the only question raised is that of notice. 

Section 80 of the Civil Procedure Code is as follows:— 

80. No suit shall be instituted against the Secretary of State for India in 
\ Council, or against, a public officer in respect of any act purporting to be 
i done by guch public officer in his official capacity, until the expiration of 
two months next after notice in writing has been, in the case of the 
Secretary of State in Council; delivered to, or left at the office of, a Sec- 
retary to the Local Government or the Collector of the district, and, in 
the case of a public officer, delivered to him or left at the office, stating "the 

cause of action, the name, ‘description and place of residence of the Plaintiff 
N and the relief which he ‘claims; and the Plaint shall contain a statement 
Me that such notice has been so delivered or left. 


Assuming for the purposes of this appeal that, the common manager 
of an estate appointed under Section 95 of the Bengal Tenancy Act is a 
public officer within the meaning’ of the. section—a proposition which is 
disputed by the appellant—their Lordships think that the decision of the 
High Court was wrong, and that no notice of suit was required. 


In the case of a suit against a public officer it is only where the plaintitt 
complains of some act purporting to have ‘been done by him in. his official 
capacity that notice is enjoined. Counsel for, the first respondent con- 
tends that this condition was satisfied, by the execution of the mortgage, or, 
alternatively, by the failure to pay off the mortgage. In their Lordships’ 
opinion, neither branch of this contention is sufficient to bring the section 
into play in the present case. 

On the first branch it is sufficient to point out that the mortgage was 
not executed by the first respondent, but by a former manager, and that 
the appellant does not complain in any way of the execution of the mort- 
gage. This contention does not seem to have been raised in the Hegh 
Court. 
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On the alternative contention their Lordships are unable to hold that 
non-payment by the first respondent is an “act purporting to be done by” 
the manager “in his official capacity.” Under the general definitions con- 
tained in Section 3 of the General Clauses Act, 1897, an “act” might in- 
clude an illegal omission, but there clearly was no illegal omission in the 
present case. It is also difficult to see how mere omission to pay either 
interest or principal could be an act purporting to be done by the manager 
in his official capacity. The mortgage imposed no personal liability upon 
the manager, but merely provided that if payment was not made the mort- 
gagee would be entitled to realize his dues by sale through the Court, and 
this was all that the appellant sought by his suit. The manager for the 
time being no doubt had an option to pay in order to save the sale, but 
failure to exercise an option is not in any sense a breach of duty. The 
appellant made no claim against the ‘irst respondent personally. He was 
there only as representing the estate of which the sale was sought. In their 
Lordships’ opinion, such a suit is not within the ambit of Section 80 and no 
notice of suit was required. 


The learned Subordinate Judge held that the section had no applica- 
tion to suits in contract, and this dictum was rightly repelled by Mukerji, J., 
who delivered the judgment of the High Court. Having regard to the 
decision of this Board in Bhagchand v. The Secretary of State’, their I®ord- 
ships think that no such distinction is possible. ‘The learned High Court 
Judges, however, seem to have regarded the suit as based on a breach of 
contract, which they thought would ke an “act” within the contemplation 
of the section. Their Lordships do not suggest that a claim based upon a 
breach of contract by a public officer may not in many cases be sufficient to 
entitle him to notice under the section, but they are unable, for the reasons 
already given, to agree with the learned Judges that the omission by the 
first respondent to pay off the mortgage was such a breach. $ 


It is unnecessary for their Lordshi»s to discuss the other questions dealt 
with in the judgments of the Courts below, nor do they think that any- 
thing would be gained by a reference to the numerous English cases which 
were there cited. They were decided under various Acts passed in this 
country for the protection of public authorities, which are not in pari 
materia with the section of the Indian Code. 

For the reasons given their Lordships think that the appeal should be 
allowed; that the two decrees of the High Court dated August 31, 1931, 
should be set aside, and the two decrzes of the Subordinate Judge, dated 
respectively November 28, 1927 and January 4, 1928, restored; and they 
will humbly advise His Majesty accordingly. The costs of the appellant 
in the High Court and before the Board must be paid by the first and 
third respondents. 


Appeal allowed 


Hy. S. L. Polak & Co.—Solicitors for the appellant. 
Stanley, Johnson & Allen—Solicizors for the respondents. 
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FULL BENCH 
CANTONMENT BOARD (Applicant) 


versus 
KISHAN LAL (Opposite party) * 
Civil Procedure Code, Sec. 47—Civil suit—Objection by defendant as to jurisdic- 
tion—Civil court wrongly decides in favour of plaintiff—Whether pomt can 
be taken again in execution department. 
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SULAIMAN, 
G-J: 


A suit was brought by the Cantonment Board against the defendant for Murmur, J 


recovery of certain grazing dues, which had been agreed by the defendant 

to be paid in instalments to the Board under a lease. The suit was brought 

in the court of the Munsif of Muttra, and an objection was taken ın the 

written statement that the suit was not cognizable by the civil court. 

The Munsif took an erroneous view that the Tenancy Act of 1926 did not 

apply to the cantonment areas and held that he had jurisdiction to enter- 

tain the suit. No appeal was preferred from that judgment to the District 

Judge. The Cantonment Board having applied for execution of the decree, 

an objection was raised that the civil court had no jurisdiction to entertain 

the suit at all. The first court held that the execution court could not go 

behind the decree as the matter had been decided in the suit itself and 

/\ ethat it must take the decree as it stands and execute it. On appeal, the 

a lower appellate court took a contrary view and dismissed the application 

for execution on the ground that the Munsif had no jurisdiction to entertain 

the suit. The Cantonment Board filed a Second Appeal and a Full Bench 

of the High Court held that it was not open to the defendant to raise the 
point of jurisdiction over again in the execution department. 

Cantonment Board, Agra v. Kanhaiya Lal, 1933 A. L. J. 162 doubted. 

Katwari v. Sita Ram Tewari, I. L. R. 43 All. 547 distinguished. 
EXECUTION SECOND APPEAL from a decree of Banu Bracwan Das, 
Additional Subordinate Judge of Muttra, reversing a decree of Basu Sri 
Natu, Munsif. 

The following is the Referring Order:— 

SULAIMAN, C. J. and Muxery1, J.—This execution appeal raises the question 
whether it is open to an execution court to inquire into the. jurisdiction of the 
court which passed the decree. The rulings on this point are somewhat conflicting, 
and it ıs desirable to have an authoritative pronouncement. 

We accordingly direct that this case be laid before the Hon’ble C. J. for the 
constitution of a larger Bench. 


Muhammad Ismail (Government Advocate) for the appellant. 
N. P. Asthana and B. N. Sahai for the respondent. 


The following judgments were delivered:— 


SULAIMAN, C. J.—This is an execution second appeal arising out of a 
suit brought by the Cantonment Board through the Secretary of State for 
India in Council against the defendant, Kishan Lal, for recovery of certain 
grazing dues, which had been agreed by the defendant to be paid in instal- 
ments to the Board under a’ lease, dated July 6, 1928. The suit was 
brought in the court of the Munsif of Muttra, and an objection was taken 
in the written statement that the suit was not cognizable by the Civil 
Court. The learned Munsif held that the Tenancy Act of 1926 did ott 
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apply to the Cantonment areas under the new Act. No doubt under 


‘Section 1 of the old Tenancy Act of 1901 the Cantonment areas, not 


being administered by the Lieutenant Governor of the North Western 
Provinces, were excluded; but.the language of Section 1 of the Agra 
Tenancy Act of 1926 was altered and the Act was made applicable to the 
whole of the province of Agra, except certain areas mentioned in the 
Schedule, which does not include a Cantonment area. It has, therefore, 
to be conceded by the Government Advocate that the Munsif was wrong 
in holding that he had jurisdiction to entertain the suit; nonetheless he 
decided the point in favour of the: plaintiff and decreed the claim for 
money. No appeal was preferred from that judgment to the: District 
Judge; nor, of course, there was any further remedy sought from the High 
Court. It may also be mentioned that-the suit was for recovery of an 
amount in excess of Rs. 500 and being one for recovery of grazing dues 
could not be treated as a suit of Small Cause Court nature. os 

The Cantonment Board ‘applied for execution, of the decree in the 
Munsif’s court, and their first application for execution having been dis-. 
missed, a second application for execution was filed to which objections 
were raised that the Civil Court had no jurisdiction to entertain the suit 
at all. The first Court held that the execution court could not go behind 
the decree as the matter had: been decided in the suit itself and that ie must 
take the decree as it stands and execute it. On appeal, however, the lower 
appellate court has on the strength of certain: authorities come to the con- 
clusion that it is open to the execution court to go behind the decree and 
ascertain whether the Munsif had jurisdiction to entertain the suit and, if 
it came to the conclusion that he had not, to dismiss the application for 
execution. The lower appellate court accordingly has re-examined the 
plaint and held that the suit was not cognizable by the Munsif. It has 
accordingly dismissed the application for execution. The .Cantonment 
Board have come up in second appeal, and a learned Judge of this Court , 
referred this case to a Division Bench, which has referred it to a larger 
Bench. 

It must be conceded on behalf of the Board-that the suit was not 
cognizable by the Civil Court at all. ‘As it related to pasturage and not 
to an agricultural holding, even Section 273 of the Tenancy Act would not 
have been applicable and the Civil Court could not have sent a mere issue 
to the Revenue Court for trial but would have been compelled to return 
the plaint for presentation to the proper court. This is clear from the 
definitions of “‘land”’and “holding” given in Section 3.° It must, therefore, 
be assumed that the suit was not cognizable by the Munsif at all and, if he 
had decided the matter rightly, he had no option but to return the plaint. 

The question, however, that arises before us is whether this point can 
now be raised in the execution department. On the face of it there is a 
certain anomaly in the view accepted: by the lower appellate court. It 
would not have been a fatal objection if the matter had gone up in appeal 
to the District Judge from the court of the Munsif, for, if the learned 
Judge found that there were sufficient materials necessary for the determi- 
nation of the suit, he would have under Section 269 of the Tenancy Act 
Msposed of the suit, even though it had been instituted in the wrong 
court. But now the defendant without having appealed has been allowed 
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by the lower appellate court to take the objection that the decree is ‘futile 
anc infructuous. 

In this particular case it is not necessary to decide the much larger 
question whether an execution court is competent to inquire into the juris- 
diction of the court which passed the decree. There are certain difficul- 
ties if the court is not allowed to examine such a question, and there would 
certainly be serious anomalies if it is allowed to do so in all cases. Section 
11, C. P. C. would not in terms apply, but the principle underlying that 
section has been held to be applicable to the execution proceedings. Still 
there is a serious difficulty that if the Civil Court was not competent to 
entertain the suit, it is difficult to see how its decision would be binding 
on zhe defendant. Prima facie a court, which has no jurisdiction to enter- 
tair a claim, cannot by seising the case usurp jurisdiction and then by 
dec-ding that it has jurisdiction make its decision binding on the defendant. 
On the other hand, if an execution court is allowed to challenge the 
validity of the decree, then it must have the same power even if that 
dec~ee has been affirmed on appeal by the lower appellate court and has 
ever been confirmed by the High Court. As regards appeals under the 
Terancy Act to which Section 268 or 269 might apply, it may be said 
tha- the decree which is binding on the parties is the appellate court decree 
and rot the decree of the first court. But that explanation would be of 

_no avail as regards cases where the first court has proceeded without any 
jurisdiction, and there are no provisions similar to those contained in the 
{sections noted above. 
A Full Bench of the Calcutta High Court has apparently gone to the 
“leant length in favour of the respondent. In Gora Chand Haldar v. 
~Pratulla Kumar Roy’, five learned Judges of that Court considered it a 
tedious task to examine the numerous decisions many of which were con- 
jflicting and thought that such an examination would not lead to any 
use=ul result. Without. giving any elaborate reasons, they stated their 
iew that where the decree presented for execution was made by a court 
whih apparently had no jurisdiction, whether pecuniary or territorial or 
in respect of the judgment-debtor’s person, to make the decree, the 
executing court is entitled to refuse to execute it on the ground that it 
was made without jurisdiction. With great respect, I would say that the 
proposition has been stated in too wide terms and that it is not possible to 
lay down any sweeping statement which will cover all possible categories 
of want of jurisdiction. A deféct of jurisdiction may have various grades 
and different considerations might well apply to them. 


For instance, as regards the want of jurisdiction of a foreign court, 
on che basis of whose judgment a suit is instituted or whose decree has 
beem transmitted for execution, there is provision in Sections 13 and 14, 
C. >. C. for an inquiry into the jurisdiction of the Court which pro- 
nounced the judgment. 

Similarly -it may ‘be possible to hold, although it is not necessary to 
decide in this case, that in a separate suit the want of jurisdiction of a 
cou-t which has pronounced a judgment can be inquired into. Obviously 
Section .11 would not-be a bar, because that would only apply to a cage 
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Cwt where the-first court was really competent to try the second suit. It is 
7, also clear that under Section 44 of the Evidence Act a party would be 
entitled to show that the previous judgment, which is produced by the 
CaNTON- opposite party, is no bar to his claim, inasmuch as it was passed by a Court 


Romp Which had no jurisdiction. 


v. It is not necessary to consider whether in an independent suit the 
Kusnan TAX question of want of territorial jurisdiction can be raised. Section 21, 
Sulaman, C. P. C. does not in terms create a bar, but the principle has been applied 
C. J- by a Bench of the Madras High Court. A different opinion has, how- 
ever, been expressed by another Bench of this Court, and it has been laid 

down that Section 21 would not cure the defect for all purposes. 


1934 








Again there may be a want of jurisdiction due to the fact that exclu- 
sive jurisdiction has been conferred on a different set of courts by statute 
and a Civil Court ‘is debarred from hearing suits of that nature. The 
question how far such a difficulty would be fatal and can be examined 
in the execution department would depend on the provisions of the 
statute, under which such jurisdiction is taken away. 


Without, therefore, attempting to lay down any broad proposition 
which would be of universal application, I would attempt to examine the 
narrow question whether it is open to a defendant in a suit, which ander 
the Agra Tenancy Act was cognizable by the Revenue Court alone and 
in which no such objection was taken or if taken was disallowed, to raise 
the same point over again in the execution department, 


Section 230 of. the Tenancy Act no doubt confers an exclusive juris- 
diction on the Revenue Courts in certain class of cases specified in the 
Fourth Schedule. The cognizance of cases of that nature by the Civil 
Court is, therefore, completely barred. But, as in these provinces both 
Civil and Revenue courts exist together and cases on the border line tnay 
cause apparent conflict of jurisdiction, the Tenancy Act itself has made | 
ample provision to obviate difficulties created by such conflict. Section 
268 lays down that when, in a suit instituted in a Civil or Revenue Court,’ 
an appeal lies to the District Judge or High Court, an objection that the 
suit was instituted in the wrong court shall not be entertained by the 
appellate court unless such objection was taken in the court of first in- 
stance. This section, therefore, must be read along with Section 230. 
The jurisdiction of the Civil Court is not absolutely taken away; but the 
Civil Court would have jurisdiction to entertain the suit if'no objection 
as to jurisdiction is taken before it, that is to say, the omission to raise an 
objection would be a waiver of the plea of jurisdiction, which would be 
quite sufficient to clothe the Civil Court with jurisdiction to hear and 
dispose of the. suit. l 


Again, under Section 269 even if a suit has been instituted in the 
wrong court, if all the materials necessary for the determination of the suit 
are on the record, it is the duty of the appellate court, namely, the Dis- 
trict Judge, to dispose of the appeal as if the suit had been instituted in: 
the right court.. That section also provides that where there are no suffi- 
cignt materials and the appellate court remands the case or frames fresh 
issues, it may direct its order either to the court in which the suit was 
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instituted or to such court as it may declare to be competent to try the 
same. 

These provisions make it clear that the defect of jurisdiction so far as 
suits, which may be filed in a Civil or Revenue Court and in which the 
appeals would always lie to the District Judge or the High Court, are 
concerned, the defect of jurisdiction is a matter of secondary importance 
and does not go to the very root of the case so as to oust the jurisdiction 
of the Civil Courts completely. It is not such a fundamental defect as 
would be absolutely incapable of being cured in any event. The I egis- 
lature has contemplated that, if no objection is raised, or even if objection 
is raised but there are sufficient materials for the disposal of the case, the 
plea of want of jurisdiction should not be listened to. 


The position then is this that if the defendant had chosen to appeal 
to the District Judge, the District Judge would never have ordered the 
plaint to be returned for presentation to the Revenue Court, but would 
have most probably disposed of the case himself, because there were 
apparently all the necessary materials on the record. But even if he 
found that all the necessary materials were not on the record, he might 
have remanded the case and would have remanded it possibly to the very 
Munsif who had disposed of it originally. The defendant not having 
appeafed has deprived himself of an opportunity which he might possibly 
have had of getting this case sent to the Revenue Court. 


Examining the functions of an execution court as laid down in the 
Code of Civil Procedure, it would seem that the proper questions which 
have to be determined by the court executing the decree are mentioned in 
Section 47, C. P. C., and they are matters between the parties or their 
representatives relating to the execution, discharge or satisfaction of the 
decree. Neither in the old Codes nor in the present Code has there ever 
been any specification entitling the execution court to inquire into the 
jurisdiction of the Civil Court which passed the decree. Indeed, under 
> ‘tion 225 of the Act of 1882 a court to which a decree was sent for 
ex¢,ation was expressly empowered to require proof “of the jurisdiction 
o’the court which passed it”. Those words have been deleted from the 
‘corresponding rule, Order XXI, Rule 7 of the present Code. The obvious 
inference is that now even the court to which the execution is transferred 
has no longer any power left to require proof of the jurisdiction of the 
court which passed the decree but must execute it as it finds it. As the 
decree is not required to be produced, Section 44 of the Evidence Act 
would hardly be of help in the Execution Department. One may, therc- 
fore, infer that this implies that the court which passed the decree should 
not itself begin to inquire into the validity of the decree on the ground 
of want of jurisdiction. 

But it is not possible to lay down broadly that an execution court 
can in no circumstances go behind the decree and must of a necessity 
shut its eyes to circumstances under which the decree came to be passed. 

In the case of defendants, who were dead at the time of the decrce, 
their Lordships of the Privy Council in the cases of Radha Prasad Singh v. 
Lal Saheb Rai? and Brij Indar Singh v. Kanshi Ram”, have laid down thgs 
2L L R. 13 All. 53 3IL L. R 45 Cal. 94 
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the decree is a nullity as against them and cannot be executed against 
their heirs. In such cases it is the duty of the execution court to inquire 
into the question whether the defendants, against whom the decree pur- 
ports to have been passed, were in fact alive or dead on the date of the 
decree and, if satisfied on evidence that they were dead, to hold that the 
decree was incapable of execution. But this is not really a case ôf want of 
jurisdiction in the court which passed the decree, but a case where the 
decree is, void and a nullity and is incapable of execution against the heirs 
of the person who was not represented before the court. 

Similarly it has been held by a Full Bench of this Court in the case 
of Katwari v. Srta Rant Tewart', that where a tenant had made a mort- 
gage of his occupancy holding and a suit was brought on the basis of the 
mortgage-deed and a decree for sale obtained from the Civil Court, the 
execution court could nevertheless refuse’ to sell the occupancy holding, 
as it was not saleable under Section 20 of the Agra Tenancy Act. The 
learned Judges expressed the view that 

no doubt it was not open to the judgment-debtor to contest the vali- 
dity of the decree which was passed against him; but it was open to him 
to say to the court that, as the law contains’a mandatory provision which 
precludes a court executing a decree from selling an occupancy holding, 
the court was bound to carry out the provisions of the law and not go act 
in violation of those provisions. 

It was thought that it was altogether immaterial whether the decree 
ordered sale or whether it was a simple money decree. What the decree- 
holder was seeking was to sell an occupancy holding in execution of his 
decree, which sale was prohibited by the express provisions of Section 20. 
It, therefore, seems that the ratio decidendi of that Full Bench case was that 
where there is some statutory enactment which prohibits the sale of some 
property, then it is the duty of the executing court to refuse to sell it, 
even though a decree has been passed by another court. When an execu- 
tion court refused to execute it, it is not really holding that the decree 
was passed without jurisdiction, or is not really setting aside the decree, 
but is merely staying its hands from proceeding further, because it is it- 
self prohibited by law from selling the property. 

There may accordingly be cases where the decree is incapable of 
execution, or is void and a nullity, in such a way as to make it impossible 
for the executing court to execute it; or there may be cases where there are 
certain statutory provisions which prevent the executing court from pro- 
ceeding to sell certain property, for instance, where the sale of certain lands 
is prohibited and not necessarily their attachment and order for sale. In 
such cases it may be possible for the court in one sense to go behind the 
decree and not execute it; but in reality the court is merely staying its 
own hands and not inquiring into the jurisdiction of the court which 
passed the decree. 

But to hold that an executing court must always inquire into the 
question of the jurisdiction of the court which passed the decree would be to 
reopen matters which might have been the subject of the controversy in the 
original suit and which might well have been decided on a consideration 

-Athe oral and documentary evidence. Such questions may be mixed 
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questions of law and fact, for example, as to the place where the cause of 
action arose, the place where the contract was broken, the sub-division 
in which the property in dispute was situated, the nature and character 
of land as to whether it is saleable or not and the validity of certain trans- 
fers. All such questions are properly -speaking questions which arise for 
consideration in the suit itself and which have to be determined on an 
examination of the evidence on the record. : It would be too much to lay 
down that the executing court can go behind these findings and reopen 
‘the question and determine afresh that the Civil Court decided this ques- 
tion wrongly and, therefore, improperly usurped jurisdiction. 

The opinions in the other High Courts are rather conflicting, and it 
is possible to cite cases in support of either view from every High Court. 
So far as this High Court is concerned, the learned counsel for the res- 
pondent has to admit that apart from certain observations made in a few 
cases, there is no case with the exception of one, in which an execution 
court has been allowed as such to go into the question of the want of 
jurisdiction of the court passing the decree. In one case an objection of 
the judgment-debtor was allowed to be converted into a plaint and the 
proceeding in the execution treated as a suit and the matter then allowed 
to be reagitated—vide Daulat Singh v. Maharaj Raja Ramjř, where a decree 
had been passed against a minor without a proper appointment of his 
guardian ad litem on the footing that he was a major, and the minor was 
allowed to convert his objection in the execution department into a 
plaint and have the question re-investigated. The cases of a dead person 
and the sale of an occupancy holding, in which the matter has been 
allowed to be examined in the execution department, have already been 
cited. ‘There is however the latest case of Cantonment Board, Agra v. 
Kanhaiya Lal, in which a decree passed by a Civil Court against the Can- 
tonment Board declaring that a certain clause in the lease obtained from 
the Cantonment Authority was binding on the Board and granting an 
injunction, although the matter could only have been considered by the 
District Magistrate, was held to be ultra vires, and execution of it was 
refused. The learned Judges expressed this view on a broad view of cer- 
tain general principles without referring to any authority. It is not clear 
whether the conflicting authorities on this point were placed before the 
Bench. It seems to me that it would be very inconvenient and is con- 
trary to the spirit of the provisions in Section 47 of the Code to allow 
execution courts to go into such matters. 


I would, therefore, hold that the appeal should be allowed and the 
application for execution proceeded with. 
—  Muxeryt, J.—I entirely agree that this appeal should be allowed 
and the execution of the decree applied for should be proceeded with. 

The facts of the case have already been stated by the learned Chief 
Justice, and I need not restate them. I shall only briefly mention the 
reasons which actuate me in deciding that the appeal should be allowed. 

It is too late in the day to contend that-an execution court can go 
behisid the decree. It is, however, urged that there are certain cases in 
whic 4 an execution court is allowed to go behind the decree, and oneséf 
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Cvm such cases must be where the court passing the decree had no jurisdiction 
to make it. 
By way of example it is said that where a decree is made against a 
Canton- defendant or one of the defendants who was dead at the time of the pro- 
Boo  nouncement of the judgment, it is open to the heirs of the deceased to 
v. represent to the executing court that, so far as they are concerned, the 
Kisman Laz decree is not executable. The heirs are certainly allowed to raise an objec- 
Mukerji, J, tion that they cannot be held liable under the decree. But, in my opinion, 
this is not ‘going behind the decree’. If, for example a Magistrate, after 
a proper trial of, say, a charge of theft, sentences the prisoner to three 
months’ imprisonment, and when the judgment is to be pronounced it is 
found that the prisoner is dead, the judgment cannot be executed, not 
because the judgment is wrong or that the Magistrate had no jurisdiction 
to hear the case of theft, but because there is nothing on which the judg- 
ment can operate. The party, against whom the decree is made or sen- 
tence is passed, cannot be found to be in existence, and it is on that 
account that the sentence or decree cannot be executed. In my opinion, 
it is not a case of want of jurisdiction at all, nor is it a case of going be- 
hind the decree or judgment. Again another instance has been given 
where, according to the contention of the learned counsel for the respon- 
dent a Full Bench decision of this Court has practically held tha the 
executing court could go behind the decree. That is the case of Katwari 
v. Sita Ram Tewari". In that case the learned Judge, who delivered the 
judgment of the Court, took care to point out that, in deciding the case, 
he was not going behind the decree, but was only holding that the 
executing court was to carry out a mandatory provision, which precludes 
a court executing a decree from selling an occupancy holding. With 
all respect, I have some doubt in my mind as to the correctness of this 
decision, but it is not really necessary to doubt the correctness. Even if © 
it be a correct decision, the learned Judge who delivered the judgment , 
and the two learned Judges who agreed with the judgment expressly held 
-© that an executing court could not go behind the decree. The reason for 
non-execution of the decree in its terms was not existent within the decree or ~- 
was not existent in the want of jurisdiction on the part of the court passing 
the decree, but resided in a rule of law which stood apart from the decree. ~ 
As has been pointed out by the learned Chief Justice, a reading of 
Section 47 of the Civil Procedure Code and a comparison of Section 22 
of the Civil Procedure Code of 1882 with the corresponding provision in 
the Code of 1908, namely, Schedule 1, Order XXI, Rule 7, make it abun- 
dantly clear that the executing court is not entitled to question the cor- 
rectness of the decree passed. The matters, which are allowed to be 
agitated before the executing court, are laid down in Section 47, and, as 
I read them, they do not include a question whether the court which 
passed the decrec was properly seized of the case or not. Again, Section 
225 of the Civil Procedure Code of 1882 provided that where a decree 
had been transferred for execution to another court, it might require 
proof of the jurisdiction of the court passing the decree. That provision 
has been deleted from the present Code. This indicates that the Legisla- 


ture was of opinion that to allow the court to which a decree had been 
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transferred for execution to question the validity of the decree would be 
wrong. 


The decided cases in different Courts are conflicting and it is not 
necessary to examine them. The only case in this Court, which is directly 
in point, ds the case of The Cantonment Board, Agra v. Kanhaiya Lal’. It 
does not appear that the question, whether the executing court go behind 
the decree and question the jurisdiction of the court which passed the 
decree, was not discussed before the learned Judges. The very difficult 
guestion that arose before us, and which has occupied two days of 
this Bench, was disposed of in a few lines. This indicates that it was 
assumed that the executing court could declare that the decree under 
execution was passed without jurisdiction and was ultra vires of the court. 
In the circumstances, that judgment cannot be binding on the Full 
Bench. 


In this particular case there are many circumstances which go to 
show that it was not open to the respondent before us to question the validity 
of the decree in the execution department. The point had already been 
raised and decided in the very suit. The execution proceedings are only 
a part of the suit and nothing more. The decree is there and the decree 
has «0 be carried into effect. If an order passed in execution of a decree 
be binding between the parties during the subsequent proceedings in the 
same exccution (see Ram Kirpal v. Rup Kuari’), it should follow, in my 
opinion, that a decision made in the original suit itself should be binding so 
far at least as the parties are concerned and in that suit and in the execution 
department of that suit. 


Whether the respondent can question the validity of the decree 
passed, on the ground of want of jurisdiction in the learned Munsif who 
passed it, by means of any suit, is a point which is not before us. It is 
possible that it is open to him to institute a suit and to have it declared 
that the decree passed was passed by a court without jurisdiction, and he 
may seek some other proper and suitable relief. I leave that point, there- 
fore, undecided. 


There are other aspects of the case which have been touched by the 
learned Chief Justice, and I need not go over them again. It seems to 
me clear that the provisions like Section 21 of the Civil Procedure Code, 
Section 11 of the Suits Valuation Act, Sections 268 and 269 of the Agra 
‘Tenancy Act indicate that the Legislature has been doing its best to minimise 
the chances of raising a question of jurisdiction and thereby setting trials 
at naught. The plea of the respondent creates this anomalous position. 
If he had appealed against the decree of the Munsif directing him to pay 
the rent, Sections 268 and 269 of the Agra Tenancy Act would have 
come into play and, unless he was able to show that, on the merits, he 
should succeed, he could never have succeeded. Yet he urges that he is 
in a better position by raising the point in the execution department than 
he would have been if he had raised the point in appeal. This, in my 
opinion, is a position which should not be allowed to be taken up by 
the respondent. a 
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For these reasons I agree that the appeal should be allowed. 
Kine, J.—I agree and have notaing to add. 


By THE Court.—The appeal is allowed and the objection dismissed 
with costs. 


Appeal allowed 


ARJUN LAL AND CTHERS (Defendants) 
versus 

MAHARAJA MAN SINGH OF SEWAI JAIPUR (Plaintiff)* 
Public Stree-—Owner of land over which street was constructed—Rights of— 

Portico projecting from building and over a part of street—Whether 

owners rights interfered with—Municipalities Act (Local II of 1916), 

Sections 2 (19), 221, 209 and 180—Street—lInter pretation of—Projections 

over street—Permussion to build. 

The plaintiff was the owner of the land upon which a public street was 
constructed, and under Section 116, Municipalities Act the said public street 
vested in and belonged to the Municipal Board of Allahabad. Projecting 
out from the buildings which they owned or occupied and over a part of 
the said public street, the defendants, with the permission of the Muni- 
cipal Board, erected a portico to afford shelter to their shops and houses 
and to the members of the publi: visiting these shops for the purpose of 
purchasing goods sold therein. eld, in a suit by the plaintiff for the 


a 


demolition of the portico, that the plaintiff’s present rights as owner of ~ 


the land over which the public street was constructed were not interfered 
with by the portico, and the defendants were entitled to erect the portico 
and the Municipal Board was empowered under the Municipalities Act 
to grant permission to the defendants to make the construction. 
Where the term street is used in the Municipalities Act (II of 1916} it 
includes a public street. 
SECOND APPEAL from a decree of Basu NmRAJ NATH MUKERJI, 
Second Additional Subordinate Judge of Allahabad, reversing a decree of 
Mautvi Kaarna Uppin Auman, Munsif of East, Allahabad. 


S. N. Sen, A. M. Gupta and R. N. Sen for the appellants. 
K. N. Katju, Ladli Prasad Zutshi, M. N. Raina and P. L. Banerji for 
the respondents. 


The judgment of the Court was delivered by 


Tom, J.—This is a defendants’ appeal in a suit in which the plaint- 
iff sought for the demolition of a certain construction, injunction and 
damages. 

The plaintiff, His Highness the Maharaja of Jaipur, is the proprietor 
of certain lands known as Katra Jai Singh Sewai within the Municipal 
boundaries of Allahabad. Through this plot of land there runs a public 
street. Defendants Nos. 2 and 3 are owners or occupiers of shops and 
houses which abut on the said street. The street is a public street within 
the meaning of the Municipalities Act of 1916 and under Section 116 
thereof the said public street vests in and belongs to the Municipal Board 
ot Allahabad. 
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Projecting out from the buildings which they occupy and over a 
part of the said public street, defendants Nos. 2 and 3 with the permis- 
sion of the Municipal Board, defendant No. 1, erected a portico to afford 
shelter to their shops and to the members of the public visiting these shops 
for the purpose of purchasing goods sold therein. 


It is not disputed that the plaintiff was the owner of the land upon 
which the public street was constructed. As owner thereof the plaintiff 
claims proprietary rights a caelo usque ad centrum, that is, he claims as 
owner of the land everything pertinent or belonging thereto whether above 
or below the ground, and to prevent any other person encroaching upon 
the said land above or below the surface. 


It is not certain when and how the Municipal Board took over the 
said public street, but that it does now vest in and belong to the Board 
is not disputed. The defendants Nos. 2 and 3 maintained that they 
erected the construction, which the plaintiff now asks to be demolished 
after having obtained the sanction of the Municipal Board. Under Sec- 
tion 209 of the Municipalities Act the Board is empowered to give sanc- 
tion for the erection of projections over streets and drains. It appears 
that the portico built by defendants Nos. 2 and 3 projected over a drain. 
The ganction to erect the portico, therefore, was given under Section 209 
(1) Xb). 

Learned counsel for the respondent maintains that Section 209 refers 
to “streets” and not to “public streets” and that therefore the Municipa! 
Board was not empowered to grant permission for the erection of the 
structure about which the plaintiff complains. He argued that in the 
Municipalities Act a clear distinction is drawn between a “street” and a 
“public street” and in support of this argument he referred to Section 2, 
the, definition section. There can be no doubt however that the term 
“street” as used in the Municipalities Act includes a “public street”. It 
is the wider term and the term “public street” is used in the Act only 
when it is intended to distinguish a street declared to be a public street 
by the Board under the provisions of Section 221 of the Act from other 
roads and streets. Where the term “street”? is used in the Act, it clearly 
includes a public street. In any event, in our opinion, the Municipal 
Board was empowered to grant permission for the erection of the portico 
under Section 180 of the Act. 

It was further maintained however for the respondent that the Muni- 
cipality’s permission to erect the portico could not in Jaw entitle: the 
defendants to disregard the rights of the plaintiff as proprietor of the land 
on which the street was constructed. Even though, counsel argued as 
representing the public, the Municipality had certain rights in connes- 
tion with the construction and control of the public street, the plaintiff’s 
rights to everything below the street and to the air space above the street 
were left unimpaired and he contended that the erection of the portico 
constituted an infringement of his right to the air space above the public 
street. 

The learned Munsif in the court of first instance dismissed the suit 
on various grounds; the learned Subordinate Judge in the lower appellete 
court however reversed the decision of the learned Munsif and decreed 
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the plaintiff’s claims for injunction and demolition. He dismissed, how- 
ever, the plaintiff’s clam for damages. 


Learned counsel for the appellants maintained that inasmuch as the 
street in question vested in and belonged to the Municipality, the Muni- 
cipality became the owner, not only of the street itself but also of, all rights 
to everything below the street and to the air space above it. We are of 
opinion that this claim is not well-founded. The authorities to which we 
were referred clearly established that the owner of the land over which 
the public street runs is not completely deprived of all his rights though 
the street vests in and belongs to the public authority. It is unnecessary 
for us in the present suit to decide what are the exact limits of the right 
which vests in the public authority or to determine what is the nature 
of the right which is left with the owner when the street is taken over. 
That the owner’s right is limited when a street is taken over, and vests 
in and belongs to a public authority is beyond question. The owner, for 
example, is not entitled to interfere with the Municipality in the dis- 
charge of its duties in maintaining and keeping open a street. It is 
equally certain that neither the Municipality nor the owners or occupiers 
of houses abutting a public street are entitled to appropriate any minerals 
which may be beneath the street the ownership of which we do not doubt 
remains with the proprietor. It may be also that there are certain réghts 
to the air space above the street to which the proprietor of the land is 
entitled and with which the Municipality and the owners or occupiers 


of houses abutting the street might be prohibited from interfering . 


though it is not so easy to imagine what kind of interference with his 
rights in the air space above the street the proprietor could invoke the law 
to prohibit. 

In our view, as already observed, it is not necessary for the decision 
of the present appeal to define the exact limits of the rights of the Muni- 
cipality and the public on the one hand and of the proprietor of the 
solum on the other. It appears to us that the question of what constitutes 
an infringement by a Municipality or by members of the public of the 
rights of the proprietor to the air space above a street is a question of 
degree. It may be difficult to envisage a case of a clear infringement by 
a Municipality or the members of the public of the proprietary rights to 
the air space above a street, but, in our view, the question whether the 
erection of the portico by the defendants constitutes an infringement of 
those rights presents no difficulty. The act of the defendants in the pre- 
sent suit is not a “border line” act—it is in our opinion well within the 
limits of non-infringement. 

The Municipality are clearly in their capacity as custodians of the 
public interest entitled to take reasonable steps for the convenience and 
comfort of the public who use the public street. The owners and occu- 
piers of houses or shops which abut upon the public street are entitled 
to take reasonable steps for their own convenience and comfort and for 
the convenience and comfort of the members of the public visiting their 
houses and their shops. We have no hesitation in holding that the 
erfvetion of a shelter at a reasonable height from the ground to protect 
the shops and houses and to afford shelter to the members of the 
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public frequenting these shops and houses is a reasonable step which 
the owners and occupiers are entitled to take. If the argument of learned 
counsel for the respondent be accepted, namely, that the respondent is 
entitled to prohibit any user at all of the air space above the public street, 
it would follow that he could obtain an injunction against an occupier who 
hung a flag out of his window or whose window shutter opened on to the 
street inasmuch as the shutter or the flag would occupy a certain portion 
of the air space which he claims as his. Such a proposition is manifestly 
absurd. 

We are of opinion that defendants Nos. 2 and 3 were entitled to 
erect the portico in dispute over the public street for the protection of 
their shops and houses and for the convenience and comfort of the public 
and that the Municipal Board were empowered under the Municipalities 
Act to grant permission to the defendants to make the erection. 

Learned counsel for the respondent was unable to show that the res- 
pondent suffered any damage or prejudice by the erection of the portico. 
He did urge that the respondent had all along drawn certain revenue 
from hawkers using the public street and he suggested that the erection 
of the portico might interfere with his right to collect dues from these 
hawkers. ‘There is no substance in this contention. At one stage in the 
procegdings in the lower courts counsel for the defendants filed a state- 
ment under Order X, Rule 1 of the Civil Procedure Code in these terms: 

I had neither any objection before this, nor have I any now as to the 
hawkers sitting on the land in dispute or as to any shopkeeper sitting 
thereon and selling his goods or as to the public or the purchasers using 
the land as passage, provided that there may not be any hindrance to my 
customers in coming to my shop on account of their sitting at that place. 

We fail-to see how there is any infringement at all of the rights of 
the respondent by the erection of a portico of which he seeks demolition 
or that he suffers any prejudice thereby. His present rights as owner 
of the land over which a public street has been constructed are clearly 
not interfered with by the portico; his ultimate rights as owner of the 
land which he would be entitled to vindicate after the street has been 
given up and has ceased to be a passage for the public are not in any way 
affected by the decision that the defendants are now entitled to erect a 
portico with the permission of the Municipal Board over a portion of a 
public street. 

In the result the appeal is allowed and the suit is dismissed with 


costs. Appeal allowed 


MADAN MOHAN GARG (Plaintiff) 
versus 
BOHRA RAM LAL (Defendant)* 

Lessor and Lessee—Notice to quit or pay rent at enhanced rate—Tenant intimates 
intention to quit—But stays on—Whether liable to pay rent at enhanced rate 
—Equitable set-off—When to be allowed—W hether court-fee payable. 

Where the landlord gave the tenant a valid notice that he should either 
vacate the premises on a date named in the notice or stay on at a certgjn 
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Crm enhanced'rate*of' rent,and - the’ tenant merely aññounced ‘his intention of 
ae vacating: the premises, and.on his !failuresto:do so: ‘the landlord sued; bim 
for.arrears-of rent at.the,enhanced rate for the. period: -he remained ‘in, pos- 
Mibin session ,of.'‘the..premises after the, date'named in the notice, eld, that. the 
Moran tenant having, failed to,yvacate, and, remained i in possession, he must be jdeem- 
Gara ed tọ have, agreed by, “implication, to hold over, and to have agcepted the 
proposal to pay, rent att ‘the enhanced rate ‘proposed. by the laridlord in his 
Rant Lat notice, and he was’ ‘therefore liable, to” pay rent at the enhancéd ‘rate named 
by thé landlord} ‘and’ the’ court” 'Xould ‘not’ dssess ‘damages undet' Sed! 74, 

Contract Act. Meds 
| Roberts 'v.' Hayward, ‘[1828]- -3-Gar? and P: 432"and Mohammad: Noor 

v. -Ashiq ‘Beg, : [1333]: Oudhi465 “relied on. -10 on oa Ue 
„Where: in a.suit:by the landlord for .arrearsiof rent;: the tenant!.proves 





an agreement between! the parties that the:yalue òf the tiiiber : supplied; by, 


the tenant should be deducted from;the rent and. claims deduction, tothe 
extent of „tbe value, of the timber supplied to.the ‘landlord, held, ‘chat the 
deduction ‘could be, allowed as an equitable , set- zoff, and nọ, court- fee is 
required in such a ‘case. r 
CWE REVISION’ from“ ‘an order" ‘of Maury’ S. M; Sami UD: ‘DN, Jidge, 
Small Cause Court’ of Agia CE Can tei 
A. P. ‘Pandey. for the, sepia Ride sete ea SNe cae Po 7 aan 


Shambhu Nath, Seth “for the opposite Party, Be Bom tine dy 
The- followitie: judgment: „was delivered. bọ .. oo z sie POR 


Kendall, J. KENDALL; 'J.—This is’an’ application for" nae révision of a decree and 
order of’ the’ Judge ‘of the Sniall Cause Court of “Agra | decteeing the plain- 
tiff’s suit’in part. ‘Mr. Pandey’ has argued the í ‘case for the plaintiff- “applicant 
on the legal ‘ground, t that’ ‘in the’: circumstances, of, this. ‘particular case the 
court could’ Not assess the damages, which were. payable, to the, plaintiff as 
compensation, for thei use and occupation of some, premises, but was, bound 
to allow the plaintiff. the compensation, which he, demanded. ..As ithe facts 
are not given “fully in the, judgment of the, trial court, it, is, necessary to 
set. them forth at some length... > 

The, defendant occupied, some premises - ‘owned Me he plainedfapplt: 
cant at the, rate, of. Rs., 55 per mensem. :There..was a: lease. which 
is admitted , to ‘have been} a legal lease, ‘terminable, ‘by .a, month’s : notice. 
Subsequently, the defendant obtained some additional, premises ‘atan addi- 
tional rent of Rs. 25 per mensem. The defendant is a timber merchant 
and it appears, that there! was,-a irise, in, rentals in the neighbourhood in 
which the premises stand, with the result that on August 24, 1931,-the 
plaintiff sents notice to the defendant giving him the alternative of quit- 
ting the premises, i.e., both sets of premises, by September 27, 1931, or, 
if he failed to give up possession, of continuing | his occupation at a rental 
of Rs. 125 per mengem for both’ premises, “as rents had risen very high” 
The defendant sent a reply on, October 2 20, ,1931, to- the effect that he would 
leave the premises on November 1; 1931, “bat hé ‘made. no reference, tọ the 

proposal td. ‘iticrease ‘the? tent, y ‘The defendant’ ‘actually, . vacated, the, „place 

on December . 25; 193i; ag\ the: ‘trial court has found, and: ie a 

in January: 1932, for- "arrears rof rent, for.severali. ménths::. As regards the 

eaglier period, during, which the rent. was Rs. 80 "per. mensem! there-is now 
no question before me. What I-havé to consider is whether the plaintiff- 
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applicant. wasrentitled to claim‘ rent with effect; from:September,27,.1931 
at the rate of'Rs. 125 per mensem.:. ‘The’ trial court has allowed damages 
at the rate of:Rs:-90:perumensem for thecthree months-in dispute, apparent- 
ly because. it.considered that Section.74 of the-Indian Contract Act applied 
to the case, and: this“is the main bone of: contention.-ati the present stage. 
In his*notice the plaintiff had'given the defendant the alternative of quit- 
ting” on Septernber’27, 1931 or-of staying on‘at the rental of Rs,‘125: per 
menséra, and his case was that as the defendant had’ failed to! give`up 
posséssion òf the date named, the'must be held to have agreed to’ pay refit 
at the rate amed: by'the plaintiff: It’ does nót- appear that the deferidant 
broke’ any’ ‘contract when 'he''failed to ‘give’up possession. He was under 
an obligation uhder Section’ 108 (q)" of the ‘Transfer ‘of Ptoperty' Act to 
put the’ lessor! into possession of thé‘ propérty on the determination ‘of the 
lease, and there is no doubt that the lease, determined’ on’ September 27, 
1931, which "was the’date rianied i in the ‘notice, ‘and which’ the trial court 
has found ‘to, be the’ daie ot’ the deters ation of’ tHe lease. '’ On what terms 
then did’ thé défendant continue ia possession’ öf the. premises? There was no 
renewed ‘Tease,’ n nor “does he" appear to“have' been holding ‘over underSection 
116 of the “Transfer” of ‘Property, Act, ‘becaluse: the gliant, did not accept 
rent froin him; though’ it, may be argued, ‘a ‘ain d'has beer, argued ' by Mr. 
Pandey, that, he’ did’ “otherwise. assent to’ "Whe defendant's s ‘continuifig’ in pos- 
session” withir the ineaning of “that | section, sIf be was, holding í over, the 
old lease would’ ‘no. “doubt, be” “renewed, ‘but’ Mr. *Pandey’s s argument, is that 
owing to the t terms ‘ofa big. Se sug gested renewal, “of the lease. having. been named 
in the notice, it Thust | be i ieerpéd that the’ defendant accepted, the offer ‘made, 
so that even if b eis, to. Pe considered ‘asi ra tenant, ‘bo ding over, and not a 
trespasser, he, becomes liable t to ‘pay, “the, rent c claimed: ‘by. ‘the plaintiff. In 
the alternative, ‘however. “and. eyen if he, ds “considered PS, virtually , a tres- 
passer after the, termination of, the lease, there, i is; some authority, for hold- 
ing that he is liable. A i, haye been, referrec to, an. English case—Roberts: ‘Vv. 
H ayward'—in ‘which che, facts. are lyery- ‘similar. ine, ‘Chief Juste 
remarked :— p odi in akd no fh eu. cand eyni ere me Oa, 
' The tenancy tunder, he sggeement expires ato midsummer, 1826., inane: 
+ diately after t that time, the. plaintiff f. Waga, “trespasser; ut, the landlord, was 
not obliged t to treat him’ a8, ‘such, but might make’ proposals to him, ‘to tenew 
i the relation” of" lan idlord and “tenant between’ thé." "THis he’ did, ‘and the 
plaintiff did aot, ! say; T will” 80, ‘out “directly. ‘ His’ gilerice’ on ‘the subject 
is tantamount’ to“ his saying," I will “cdntinue? in on the terms of your 
proposal. TDS De We OS ae wT NG o simta aa! 4 4 
In the case of: “Mohéimmad Noor. v: “Ashiq. Beg#in somewhat A T 
circumstances, the: Bérich: of the Chief 'Coure held that where enhanced rate 
of rent is proposed- by a landlord, and the teñant'continues to occupy the 
Jeasehold property without any” protestasto’ the’ ‘proposed enhancement of 
rent, the latter should be: deemed tó, have‘accepted- ‘the’ proposal;ibut when 
the tenant protests | against such’ éahaicement land the landlord does ‘not 
take ejectment proceedings, hei is not entitled fto claim rent’ at the enhanced 
rate. It will be observed’ inthe ` present’ casé that the landlord did ‘propose 
enhanced rent at a’ stated’ rate’ ‘and the’ ‘defendant did ‘not protest but an- 


‘nounced his intention of cating a a “particular date which, however#he 
á 2 [1828] 3 Car. tiad’ P? 432Je%. ~ zd Uta gi per S933) ‘Oudh 4651" . 
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did not do. It has been argued by Mr. S. N. Seth on behalf of the opposite 
party that the plaintiff’s case throughout was that the defendant was a 
trespasser and that there was no issue on the question of whether he was a 
tenant or not. If such an issue had been framed, it is argued, the defen- 
dant would have been able to prove that being a timber merchant it was 
not possible for him to vacate the premises at such short notice.” For this 
reason indeed he would distinguish the present case from the one which 
came before the Oudh Chief Court, where the tenant had been holding 
over for a considerable period. ‘The distinction however appears to me to 
be in degree but not in kind. Nor was the defendant really prejudiced 
by the absence of an issue as to the existence of a tenancy. Whether he 
was a tenant or a trespasser he could only claim one month’s notice, which 
he received; if it was not sufficient to enable him to vacate the premises he 
had only himself to blame. 

It seems to me that the decision of the trial court, which appears to 
be based on Section 74 of the Contract Act, is wrong for the reason given, 
viz., that the defendant did not break a contract, and his liability therefore 
is not one for damages for breach of contract that has to be assessed by the 
court in spite of the fact that a sum has been named by the injured party. 
No provision of any Indian law has been shown to me that covers the entire 
circumstances of the case, and I think that I am justified in following the 
English decision, which is based on the Common law of England. The 
defendant may have been technically a trespasser, but his position really was 
different from that of a trespasser who has no contract with the landlord. 
The tenancy was, so to speak, in a state of suspended animation, and the 
landlord in such circumstances was not in a position to know exactly what 
his rights and liabilities were. When the tenant refused to vacate and re- 
mained in possession he must be held to have agreed by implication to hold 
over and to have accepted the proposal to pay rent at the enhanced rate 
proposed by the landlord in his notice; and I therefore find that the amount 
of the decree given to the plaintiff ought to be increased by Rs. 105 at the 
rate of Rs. 35 per mensem for the three months. 

Two minor points have been argued on behalf of the applicant. The 
trial court has refused to allow interest on the sum decreed for arrears of 
rent. No reason has been given by the trial court. It is not argued that 


‘there was any contract to pay interest, but where interest has been allowed 


by the courts as damages by way of compensation it has, I think, invariably 
been in cases where interest is justified by usage. It has not been proved in 
the present case that there is any usage by which interest is allowed for 
arrears of rent, and it has been pointed out that the receipts on the record 
show that in the past no interest had beén paid or demanded for arrears of 


rent. The trial court was therefore justified in refusing interest. 


The defendant claimed a set-off which the court has allowed. This 
‘was for the value of the timber supplied by the defendant to the plaintiff, 
and it was claimed as a legal set-off under Order VIII, Rule 6. It is pointed 
out that no court-fee was paid and therefore no legal set-off should have 
been allowed. If, however, the set-off could be claimed as an equitable 
set-off there is no reason why the court ‘should not have allowed it without 
pament of a court-fee. A legal set-off requires a court-fee because it is 
a claim that might be established by a separate suit in which a court-fee 
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would have to be paid. But there is no such fee required in the case of an 
equitable set-off which is for an amount that may equitably be deducted 
from the claim of the plaintiff where a court-fee has been paid on the gross 
amount. An equitable set-off may, however, only be claimed by the defen- 
dant for a claim arising out of the same transaction as the plaintiff’s claim. 
In the present case it has been proved by the defendant’s evidence that 
there was an agreement between the parties that the value of the timber 
should be deducted from the rent, and in my opinion this agreement has 
the effect of bringing the matter within the same transaction as the suit for 
arrears of rent. 

I do not think, therefore, that the trial court has acted illegally in 
disallowing interest or in allowing the set-off. On the first point argued, 
however, I consider that the applicant is entitled to succeed, and I therefore 
allow the application to this extent and modify the decree and order of the 
trial court by directing that an additional sum of Rs. 105 be decreed to the 
plaintiff. The plaintiff is also entitled to pending and future interest which 
for some reason or other the trial court has disallowed. Parties will receive 
and pay costs in proportion to their success or failure. 

Application allowed 


PHILIP SPRATT AND ANOTHER 
versus 
EMPEROR* 
Criminal Procedure Code, Sec. 517 (1)—Criterion to apply—Articles used for 
commission of offence—Not to be returned. 
Any property or document which has been used for the purpose of 
committing the offence should not be returned to the accused, but if they 
. have not been used for that purpose then they should be returned. 
Where the accused were convicted under Sec. 121-A, I. P. C. for carry- 
ing out the policy of the Communist International by, among other 
things, writing various articles, the books produced by the prosecution 
which supplied the material for those articles should not be returned. 
Whilst the books produced by the defence on which the prosecution did 
not rely for proof of the offence, nor did the prosecution allege these 
books had been used in the commission of the offence, should be returned 
to the accused. 
APPLICATION for return of books. 


Bankey Bihari and Shyam Kumari Nehru for the applicants. 
The Crown was not represented. 


. The following judgment was delivered by 


BENNET, J.—This is an application on behalf of two convicted per- 
sons, Philip Spratt and Muzaffar Ahmad, asking that certain books should 
be returned to them. These persons were convicted under Section 121- 
A of the Indian Penal Code in what is known as the Meerut Conspiracy 
Case by the sessions court, and their convictions were upheld in appeal by a 
Bench of this Court. The application now made is headed under Sec- 
tion 517 and Section 520 of the Criminal Procedure Code, and it sets 
forth in Paragraph 3 that the Sessions Judge passed an order on Octétier 
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6, 1933, that as the books formed part of the record they could not be 
returned to the petitioners. Learned counsel argues that at that time 
the learned Sessions Judge may havz thought that an appeal would be 
made to the Privy Council and therefore that he should not order the 
books to be returned. Be that as it may, it is necessary for me to see 
now whether under Section 517 of the Criminal Procedure Code these 
books or any of them should be returned. It has been announced now 
that the accused persons do not intend to make any appeal to the Privy 
Council. Section 520 merely relates to an appeal against an order under 
Section 517. That section states in Sub-section (1) as follows:— 
When an inquiry or a trial in aay criminal court is concluded, the court 
may make such order as it thinks fit for the disposal of any property or 
document produced before it or in its custody or regarding which any 
offence appears to have been cormunitted, or which has been used’ for the 
commission of any offence. ' ; rat o 
Now no authority has been produced by learned counsel for the 
proposition that any property or document in regard to which an 
offence appears to have been committed or which has been used for 
the commission of an offence skould be returned by a criminal 
court to the person who has been cor.victed. It appears to me that this is 
the criterion to apply. If the books in question have been used fog the 
purpose of committing the offence of 121-A then they ought not to be 
returned to the accused, but if they have not been used for that purpose 
then they should be returned. As regards the books Nos. 6 to 10, these 
were produced by the accused in the:r defence. They were not books on 
which the prosecution relied for proof of the offence, nor did the prosecu- 
tion allege that these books had been used in the commission, of the offence. 
Therefore I order that these books Nos. 6 to 10 should be. returned to the 
two petitioners. ’ aar en 
_ The books Nos. 1 to 5 stand in a different category as they are books 
which have been produced by the prosecution. The affidavit sets out 
that these books were, along with others, seized from the possession of the 
two petitioners on March 20, 1929, :n Calcutta and that other books out 
of the 200 or more which were tken seized have been returned. The 
prosecution relied on these five books as they were made exhibits and 
the affidavit sets out the numbers of the exhibits given by the prosecution 
for these five books. The judgment of the sessions court and of this 
Court in appeal do not specifically refer to these five books as exhibits 
in the place where the accused Spratt is dealt with, and as there were 
thousands of exhibits and the judgment of the sessions court consists of 
676 printed folio pages, I do not consider it necessary to examine the 
judgment to see in what particular place these five books have been treated 
as exhibits. This Court in appeal convicted Spratt under Section 121-A, 
and also convicted Muzaffar Ahmad under the same section. In regard 
to Spratt it is stated in the judgment of this Court -eported in Jhabwala 
v. Emperor':— s 
. > There is a mass of evidence to show that he was sent out by this Com- 
munist party to India to work as an agent in, order to carry out the policy 
and the programme of the Communist International. There can also be 
no doubt that throughout the period of his stay in India he was actively 
*[1933] A. L. J. 799 at 841 
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- -busy in the. furtherance of this object.’ .The-learned Sessions -Judge has 

'. traced his whole ‘career: during. his stay in India, but we do ‘not think it 
necessary ‘to:do so. It is‘clear that: he was the moving spirit in organising 
Workers and, Peasants Parties in India and in giving a lead to the other 
Communists... .... Numerous documents were recovered from his 
posgession at the time of his arrest. f 

The opening sentences in-this passage’afe’ taken ftom the final para- 
graph of the sessions judgment dealing with Spratt which is as follows 
on O. P. 826 which is page 325 of Volume II of the printed copy:— 

„To sum:up, I am quite satisfied from the evidence that Spratt accused 

was sent out to India by the Communist International through the agency 

` _ of the Communist party of Great Britain to work as an agent and carry 
out the policy of the’ Communist International formulated with a view 

to bringing about ‘a revolution in India. I am equally’ satisfied that 
throughout the whole period. from the time of his arrival in India upto 
the date of his arrest on March 20, 1929, the: whole of his activities were 

: directed and the: whole, of his energies given to the business of forwarding 

‘  the-work:for which he came.. ©. . . . 

. This Court, therefore adopted . the. finding of the learned Sessions 
Judge in regard’ to the activities of this accused. Spratt. In pages 315 to 
326 those activities are; set forth, and it appears,-among other things on 
page, 321, that accused wrote articles on “Russia and India? and “The 
Power of Labour”. Now. of the five books in, question four are books 
dealing with Russia, being as follows:—(1) The Real Situation in Russia; 
(2) Lenin by Marcu; (3), Trade. Unions. in Soviet Russia; and (4) Illus- 
trated History: of, Russian Revolution. — |_, 

It is obvious that these works would be works-which would supply 
the material on which the accused could write thé articles on Russia, which 
are among the’ activities’‘of which he had’ been found guilty. Similarly 
the remaining book “Capital”, Volume I; by Karl: Marx is a book on 
which he could rely for his articles on “The Power of Labour” and other 
articles in favour of a communistic revolution: It ‘appears to me therefore 
that the five books in question are books which in the language of Sec- 
tion. 517 of the,Criminal -Procedure Code. the accused has.used' for the 
commission. of the offence of Section 121-A.of the Indian Penal Code. I 
consider that ‘that is what has been found by..this Court in appeal, the 
judgment of which is based on the exposition by the learned : Sessions 
Judge. of the ‘activities of. this -particular accused. Under these circums- 
tances I consider that these books should not be returned to the accused 
personss. i. aa Pe ase She oe pe 

_ I, therefore, refuse-the application as regards items Nos. I to 5 and 
I. grant the.application as regards-items Nos..6 to-10.: ' f 


: Cee . By tan S : | Application granted in part 
C i p i ao ' r ; r Pip at war oy f 5 
BHARDUL KURMI 
plg versus: ` 
EMPEROR* 


Penal Code, Sec. 179—Witness asked about result of a case in which he was s wit- 
`> ness—Witness ‘replied “I do not know”—Conviction not justified. 
Where 2 witness was asked in cross-examination as to what was thæ re- 
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‘sult of a certain case in which he was a witness, and he replied “I do not 
know”, beld, that the witness could not be said to have refused to answer 
the question put to him within the meaning of Sec. 179, I. P. C. 
CRIMINAL REFERENCE made by J. Nicam Esq., District Magistrate 
of Ballia. 


Parties were not represented. 
The following judgment was delivered by 


NIAMATULLAH, J.—This is a reference by the learned District Magis- 
trate of Ballia. A magistrate of the first class of that district took pro- 
ceedings against a witness, Bhardul Kurmi, under Section 480 of the Cri- 
minal Procedure Code, and convicted him of an offence under Section 179 
of the Indian Penal Code, sentencing him to a fine of Rs. 10. 


It appears that the witness, Bhardul Kurmi, was examined as a Witness 
and gave certain prevaricating replies in cross-examination. The Magistrate 
before whom he was examined interpreted his answer as refusal to answer 
questions within the meaning of Section 179, Indian Penal Code. The 
learned District Magistrate, in whose court Bhardul Kurmi made an appli- 
cation for revision, has differed from the Magistrate and made the present 
reference. The following question and answer will disclose the nature of 
the offence of which Bhardul Kurmi was convicted:— ° 


Q.—You were asked in cross-examination what was the result of the 
case, Sheoshankar v. Gajadhar, in which you were a witness? Instead of 
saying “yes” or “no”, you deliberately said, “I do not know”. Will you 
explain why proceedings should not be taken against you under Section 179 
of the Indian Penal Code? 


A.—When I remembered afterwards, I said that the case was dismissed. 


There is a note by the Magistrate that the answer was given after,he 
was arrested. 


It is a well established doctrine that a penal statute is to be construed 
strictly. Section 179 of the Indian Penal Code makes a refusal to answer 
a question put by a public servant in the exercise of his legal powers as such 
public servant punishable as an offence. In this case the Magistrate seems 
to have been of opinion that the question put by him to Bhardul Kurmi 
was capable of only one of two answers, i.e., in the affirmative or negative. 
Bhardul Kurmi might well not have been aware of the result of a case in 
which his only interest was that he had given evidence. The Magistrate 
was not justified in assuming that the witness before him was aware of the 
case and deliberately stated that he did not know. Apart from this the 
witness could not, by any stretch of language, be considered to have refused 
to answer the question put to him. He gave a perfectly rational answer 
and there was no reason for the Magistrate to hold that the witness declined 
to answer it. 


The reference is accepted. The conviction of Bhardul Kurmi is set 
aside and the fine, if paid, shall be refunded. 


Reference accepted 
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TRUSTEES OF THE SIR CURRIMBHOY EBRAHIM! 
BARONETCY TRUST 
Versus 
COMMISSIONER OF INCOME-TAX, BOMBAY PRESIDENCY* 
Income Tax Act (XI of 1922), Secs. 8, 9 and 40—Trust—Sinking Fund and 
Repair Fund—Balance of trust income paid over to bene ficiary—W hetker 
trustees liable to pay tax in respect of trust income. 

By Act IV of 1913, which was enacted for the purpose off settling 
certain properties belonging to Sir Currimbhoy Ebrahim, Baronet, so as 
to accompany and support the title and dignity of a Baronet and for other 
purposes connected therewith, the appellants were incorporated ası trustees 
for executing the trusts. The effect of the provisions of the Act was 
that the whole income of. the trust and every part of it was charged with 
the provision of the sums necessary to maintain the Sinking Fynd and 
Repair Fund and to pay the outgoings, and it was not until those lia- 

- bilities had been met thereout by the trustees that the Baronet was, entitled 
to what remained and then simply as so much money. Held, that the 
effect of the Act creating these trusts is not to give the Baronet for the 
time being any right to any part of the interest or property specifically or 
any right which, even granting that the legal title is not the only thing that 
can ever be looked at, would make it true to say that any proportion of the 
interest is not “receivable” within the meaning of Sec. 8, Income Tax 
Act, or any proportion of the property is not “owned” within the meaning 


of Sec. 9 of the Act by the incorporated trustees. Accordingly the, trustees, 


were -liable to be assessed to income tax and super-tax in respect of the 
income of the trust. 
Wiliams v. Singer, L. R. [1921] 1 A. C. 41 referred to. 
- APPEAL from a decision of the High Court tor Jirdicatute at Bombay, 
reported in A. I. R. [1932] Bom. 106. 
W. Greene, K. C., Sir T. J. Strangman and S. P. Khambatta for the 


the appellant. 
A. M. Dunne, K. C. and R. P. Hills for the respondent. | 


The following judgment was delivered by 


Sm.Smney RowLarr—The question in this case, as it finally came 
before the High Court of Judicature at Bombay is whether the appellants, 
who are a body of trustees incorporated by an Act of the Indian: Legis- 
lature, are liable to be assessed to income tax and super tax (which' in this 
respect stand upon the same footing) in respect of the income of the trust 
or whether as regards the whole or any part of it they are not so liable on 
the ground that they are not beneficially interested. Certain complica- 
tions, arising out of previous practice, which affected the case in its, earlier 
stages, were got. rid of by arrangement and need not now be noticed, The 
question so propounded was answered in the affirmative by the High Court 
in a judgment dated August 18, 1931. This is an appeal by the „trustees, 
an incorporated body. 

The Act incorporating them (Act No. IV of 1913) is described 4 in 
its title as an Act for settling certain properties belonging to Sir Currim- 
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bhoy Ebrahim, Baronet, so as to accompany and support the title and 
dignity of a Baronet and for other purposes connected therewith. By 
Section 2 of this Act the appellants were incorporated as trustees for exe- 
cuting the trusts, powers and purposes of the Act and by Section-5 certain 
freehold and leasehold hereditaments specified in schedules to the Act 
were vested in the corporation upon trust to permit the Barontt for the 
time being to use and occupy certain parts of the properties, rent free 
and as-to the rest to demise the same subject to certain conditions. 

By Section 6 the corporation was to pay_out of the income from the 
properties all rates and’ taxes and sundry other outgoings. By Section 7 
the corporation was required ‘to form. two funds, called the Sinking Fund 
and the Repair Fund, and to carry annually thereto respectively, out of 
the income of the properties, certain sums calculated on percentages of 
capital sums there specified. By Seczion 8 the residue of the income was 
to be paid to the Baronet for the time being, if of full age, for his own 
absolute use and benefit. Section 29 provided that the actual manage- 
ment of the properties including the collection of rents and the carrying 
out of repairs should be in the hands of the Baronet for the time being, 
subject nevertheless to the control and supervision of the corporation. 

The present Baronet, the third holder of the title, succeeded before 
the commencement of the financial year (1928-9) to. which this case 
relates, being then of full age. Of zhe total income of the trust roughly 
75 per cent. was paid to the Baronet, about 10 per cent. having been carried 
to the Sinking Fund and Repair Fund and the remaining 15- per cent. 
having been absorbed by rates, taxes and other outgoings. - - . 

The taxing Act under which the question in this case arises is the 
Indian Income-tax Act, 1922, as subsequently amended. By Section 2 
of that Act “assessee” is defined ‘as meaning “a person by whom income tax 
is payable” and “person” by virtue af- the General Clauses Act, 1897, Sec- 
tion 3(39) “includes any company or association or body of individuals 
whether incorporated or not.” Chapter I of the Act, containing Sections 
3 and 4, is headed “Charge of Income-tax.” Section 3, as amended, is 
as follows :— ; - ; 

Where any Act of the Indian Legislature enacts that income-tax shall 
be charged for any year at any rate or rates applicable to the total income 

- of an assessee, tax at that rate or those rates shall be charged for that year 

in accordance with, and subject to the provisions of, this Act in respect of 
all income, profits and gains of the previous year of every individual, Hindu 
undivided family, company, firm and other association of individuals. 

By Section 4 it is provided that the Act should ‘apply to all income, 
profits or gains as described or comprised in Section 6.” f 

~ Chapter II of the Act, containing Sections 6-17, is headed "Taxable 
Income.” Section 6 is as follows:— ~ i ; 
Save as otherwise provided by this Act, the following heads of income, 
profits and gains, shall be chargeable to income tax in the manner herein- ' 
` after appearing, namely, (i) salaries; (ii) interest on- securities, (iii) pro- 
perty, (iv) business, (v) professional earnings, (vi) other sources:  . 
` . Section 7 deals with “salaries.” . Sections 8 and 9 deal with “interest 
onesecurities” and “property,” which. are the heads with: which. this case 
is concerned. ‘These two sections; so far as material, are as follows :— 
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S. 8. The tax shall be payable by an assessee under the head “interest 

- -on securities’ in respect ‘of the interest receivable by him on any, security 

of the Government of India or of a local government, or on debentures, 

etc. 

S. 9. The t tax shall be payable by an assessee ender the head ‘Property’ 

in gespect of the bona fide annual value of property consisting of any 

- building or Jands appurtenant thereto of which he is the owner 
Provisos to Section 8 relieve the assessee from income tax on certain 
securities issued tax free, but by Section 16 these provisos do not apply 
in the computation of the total income of an assessee. By virtuel of Sec- 
tion 14(2) and Section 16 the position is the same as regards dividends 
and shares of profits received from. companies or firms whose profits have 
been taxed. 
‘Section 22(2) provides for a return of total income and! Section 
23(1) for assessment of.the total income of an assessee and determination 
of the amount payable on the basis of such return. Provisions follow 
for the verification and, if necessary, correction of the figures returned. 


sear ns IX of the Act is headed “Super-tax.” The first two'sections 
in the chapter, namely, Sections 55 and 56, are (omitting a proviso to 
Section 55 immaterial for present purposes) as follows :— 

e §. 55. In addition to the income-tax charged for any year, there shall 
be charged, levied-and paid for that year in respect of the total ijcome of 
the previous year of- any individual, Hindu undivided family, company, 
unregistered firm or other ‘association of individuals, not being a registered 
firm, an additional duty of income-tax (in this Act referred to as super tax) 

vat the rate or rates laid down-for that year by Act of the Tain Legisla- 
ture. . 
S. 56. Subject to the’ provisions of this Chapter, the total i come of 
any individual, Hindu ‘undivided family, company, unregistered| firm or 
other association of individuals shall, for the purposes of su be the 


total income’ as assessed for the purposes of income tax, and where an 


assessment of total income has become final and conclusive for the purposes 
of income-tax for any year, the assessment shall also be final and conclusive 

for the purposes of supertax for the same year. 
For the year to which this case relates income tax and super tax, 
both at graduated rates, were leviable.by virtue of the current Finance Act. 
As appears from the provisions above referred to the scheme of the 
income tax is that there is to be a statement of the total income of the 
assessee ‘from which is, to be.deducted for the purpose of assessing’ income 
tax, but not of super tax, nor for the purpose of any graduation of, income 
tax by reference to total income, rA amounts of interest on tax free 
securities -and of dividends and shares of profits already taxed. |In the 
assessment in the present case the income.of the appellants was lggeced 
under three heads, namely, interest on tax free securities Rs. 102,390, 
interest on taxed free securities (i.e., dividends already taxed) Rs. 20,223, 
property Rs. 69,182, totalling together Rs. 1,91,795. Income tax was 
accordingly. charged on Rs. 69,182 and super tax on the total Rs. 1,91 5795. 
In, the argument before their Lordships on behalf of the ap Hants 
it was in the first place attempted to support the broad proposition that 
these assessments were wholly wrong on the ground that trustees cald 
not be assessed at all. In this connection the decision of the House of 
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Lords in Williams v. Singer’ was referred to. In that case the question, 
as stated by Lord Cave, was whether income from foreign investments 
which was received abroad by a person not domiciled in this country was 
chargeable with income tax under the Income Tax Acts by reason of the 
fact that the investments stood in the names of trustees domiciled in the 
United Kingdom. Under orders signed by the trustees the whdle income 
from these investments was paid to the account of the beneficiary in New 
York. It was held that the trustees could not be assessed. Lord Cave, 
in whose opinion Lord Atkinson and Lord Shaw concurred, rejected the 
contention that for income tax purposes the legal ownership was alone to 
be considered. On the other hand, he said that even apart from special 
provisions expressly enabling trustees to be charged in particular circums- 
tances he was not prepared to deny that there were many cases in which 
a trustee in receipt of trust income might be chargeable with tax upon 
such income. He instanced, among other cases, a trustee who was under 
an obligation to apply the trust income in satisfaction of charges or to 
accumulate it for future distribution. Lord Wrenbury expressly refrain- 
ed from dealing with a position of that kind, pointing out that it was not 
the case before the House. Lord Phillimore observed that it would seem 
in such circumstances that the assessment must be put upon the trustee. 

An argument was also founded by counsel for the appellants epon 
Section 38(2) of the Indian Income-tax Act (which requires trustees, 
guardians and agents to furnish the Revenue officials upon request with a 
return of the names and addresses of théir beneficiaries or principals) and 
upon Section 40 (which provides for the assessment of guardians, trustees 
and agents of incapacitated or non-resident persons). It was said that 
the existence of these provisions supported a construction of the Act which 
would exclude trustees in other cases. It is to be observed, however, that 
similar provisions in the United Kingdom Income Tax Acts were before 
the House of Lords in Williams v. Singer and Lord Cave expressly says 
that the cases in which he considered that trustees might be assessed were 
additional to the cases so expressly provided for. 

In the result it is clear in their Lordships’ view that so far at least as 
concerns the money which in the present case the appellants employ in main- 
taining the Sinking Fund and the Repair Fund and in defraying outgoings 
no support is to be found in the opinions delivered in Williams v. Singer 
for the contention that the appellants cannot be assessed. ‘Their effect is 
exactly the contrary, and in the end this contention (which would have 
the effect of exempting this income from all assessments whatever) was 
not strongly insisted upon. . ` - 

The question remains as regards the balance of the trust income, name- 
ly, that part paid over to the Baronet. The suggestion on behalf of the 
appellants was that this should be treated as drawn from the two heads of 
income, interest and property, proportionately’ and that the Baronet and 
not the appellants should be assessed in respect of it. The question as it 
arises upon the words of the statute is whether, to the extent indicated, 
the “interest” is “receivable” by the Baronet within the meaning of Sec- 
tion 8 and whether he is the “owner” of the “property” within the mean- 
ing@of Section 9. 

; IL. R. [1921] I A, C 41 
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In their Lordships’ opinion the effect of the Act creating these trusts 
is not to give the Baronet for the time being any right to any part of the 
interest or property specifically or any ri ight which, even granting that 
the legal title ; e is not the only thing that can ever be looked at, would make 
it true to say that any proportion of the interest is not “receivable” or any 
proportion of the property is not “owned” by the incorporated trustees. 

The whole income and every part of it is charged with the provision 
of the sums necessary to maintain the Sinking Fund and Repair Fund and 
to pay the outgoings and it is not until those liabilities have been met 
thereout by the corporation that the Baronet is entitled to what remains 
and then simply as so much money. 

It was suggested that if the appellants are to be assessed, as has been 
done, it will result in double taxation, because the Baronet will; also be 
liable to be assessed on what he receives from the trust and also that the 
assessment of trustees involves the graduation of the tax being applied with 
reference to the total income of the trustees, including that derived from 
other trusts or even belonging to them personally, and that, on the other 
hand, there would be no graduation with reference to the total income of 
the beneficiary either in his favour, where he enjoys only a small benefit 
out of a large estate with slender other resources, or in favour of ithe Re- 
vent in other cases. As regards the question of double taxation, the 
point does not call for any expression of opinion by their Lordships on the 
present occasion. If and when it comes up for decision it may or may 
not be found that that is the position. As regards graduation it may be 
that it will be found compatible with the scheme and machinery of the 
Act to have the scale of tax adjusted according to the total income of the 
Baronet individually. ‘The possibility of such a step which, as already in- 
dicated, might be either advantageous or disadvantageous to the Baronet 
carmot be discussed except in proceedings between the Baronet and the 
Revenue. ‘The present decision goes no further than to affirm that the 
assessments on the appellants cannot be disturbed. 

In the result their Lordships will humbly advise His Majesty tia the 
appeal be dismissed. The appellants must pay the costs of the appeal. 

sd ee dismissed 
T. L. Wilson & Co.—Solicitors for the appellant. 
Solicitor, India Office—Solicitor for the respondent. 
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VYTLA SITANNA (Plaintiff) 
versus 

MARIVADA VIRANNA ANd oTHERS (Defendants)* 

Hindu Law—Widow—Surrender—No distinction between surrender to female 
heir and male heir—Surrender to daughter—On daughters death succession 
opened to her father’s male reversioners—Limitation Act, Art. 141. 

The basis of the doctrine of surrender by a widow is the effacement of 
the widow’s interest, and not the ex facie transfer by which such efface- 
ment is brought about. The result is merely that the next heir of the 
husband steps into the succession in the widow’s place, and there is nothing 
in the Hindu Law which would exclude the succession of a female heim in 
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such cases, and no reason for differentiation according to the nature of 
the estate she -would take. There is therefore no sufficient reason for 
making any difference between surrender to a daughter and surrender to 
the nearest male reversioner. 

Where a widow in possession of her husband’s property made a surrender 
of her estate to her daughter in 1888 and the daughter died ine 1894, and 
a suit for recovery of the property was filed by the next reversioner to 
the husband’s estate in 1921 on the death of the widow, beld, that the 
succession opened to the reversioner in 1894 on the daughter’s death and 
the suit was barred by Art. 141, Limitation Act. 

Sartaji v. Ramjas, 1. L. R. 46 AH. 59 approved. 

APPEAL from a decision of the High Court of Judicature at Madras. 


C. Sidney Smith for the appellant. 
L. DeGruyther, K. C. and P. V. Subba Row for the respondents, 


The following judgment was delivered by 


Sm Jonn Wariis—These are two appeals from judgments and decrees 
of the Madras High Court on appeal from the Subordinate Judge of 
Cocanada which have been consolidated and heard together. In 1880 one 
Tirupayya, son of Dorayya, died leaving a widow Venkataramanamma 
(hereinafter referred to as the widow) who survived him for forty-one 
years. On her death the plaintiff, as next reversioner. to her husband’s 
estate, instituted the present suit to recover the properties that had 
stood in his name. The family belonged to the agricultural caste of 
Kammas, among whom the illatom custom obtains. After Tirupayya’s death 
there were disputes which were referred to a panchayat who gave an award 
under which the estate was partitioned between the widow and one 
Ammanna, who was married to Tirupayya’s sister and according to the 
defendants’ case had been adopted by Tirupayya’s father Dorayya as an 
illatom son-in-law, and had thereby acquired a share in the family 
properties. 

In 1888 the widow executed a conveyance to Ammanna of the 
properties which had been awarded to him, and conveyed the remaining 
properties to her daughter Nagamma on the occasion of her marriage, reser- 
ving only 6 acres odd for her own maintenance. On Nagamma’s death in 
1894 these properties descended to her daughter Ramalakshamma, who 
died in 1896, when her father Muneyya took possession of them without 
title, and they subsequently passed into the possession of some of the defen- 
dants. If the widow’s conveyance to her daughter Nagamma amounted 
to a surrender of the whole estate to the next reversioner and so accelerated 
the succession, then the male reversioners’ right to sue arose on her death in 
1894, and the present suit as regards these properties is barred. If it did 
not, their right of suit arose.on the widow’s death in 1921 and the suit 
is in time. . 

The Additional Subordinate Judge of Cocanada gave the plaintiff a 
decree for the properties conveyed by the widow to her daughter and 
otherwise dismissed the suit. The plaintiff and the defendants both ap- 
pealed to the Madras High Court, who dismissed the plaintiff’s appeal. 
On the defendants’ appeal with reference to the properties conveyed by 
thé*widow to her daughter it was held that the suit was barred, and the 
decree of the lower court was modified accordingly. 
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From these two appellate decrees of the High Court the plaintiff has 
preferred these appeals to His Majesty in Council, , 

As regards the properties awarded to the first defendant’s father 
Ammanna by the panchayat and subsequently conveyed to him by the 
widow, both Courts held that Ammanna had acquired a good title but 
for differént reasons. 

The Subordinate Judge found that Ammanna was not adopted by 
Dorayya as an illatom son-in-law, and that the question of the adoption 
was not referred to the panchayat, but that the subsequent conveyance to 
him by the widow was good, because, as recited in the deed, it was made 
in accordance with her husband’s, directions. In the High Court both 
the learned Judges rejected this contention, which had not been ‘pleaded, 
and it has not been put forward in the present appeal. 

Phillips, J. observed that it was not surprising that the evidence as 
to Ammanna’s illatom adoption was unsatisfactory, seeing that it must 
have taken place some fifty or sixty years before the suit. He had ad- 
mittedly married Dorayya’s daughter, but it was uncertain whether the 
marriage occurred in Dorayya’s lifetime and whether Dorayya adopted 
him as an illatom son-in-law as the evidence was conflicting. Ammanna 
seemed to have been treated as one of the family, as he gave up his rights 
in hw own family and looked after the affairs of Dorayya’s family. On 
the whole the learned Judge came to the conclusion that the award was 
a bona fide settlement of disputes- which was binding on the estate which 
had been represented by the widow. Reilly, J. expressed himself with 
more hesitation. He agreed with the Subordinate Judge that the illatom 
adoption was not proved, and had not been set up at the time of the 
award. What had been referred to the panchayat was, he thought, the 
claim put forward by Dorayya’s widowed sister Venkamma, who had 
lived in his family, that on account of the additions to the estate which 
had been made by her she was-entitled to a share and wished that it should 
be given to Ammanna. Ammanna had assisted her by taking part in the 
cultivation, and there was therefore a moral claim which had been urged 
in good faith and should not be disturbed. 

Their Lordships find themselves most in agreement with Phillips, J. 
The panchayatdars refrained from stating in their award the contentions 
of the parties or the reasons for their decision; and this way of dealing 
with the case appears to have satisfied everybody at the time, as the widow 
and Ammanna both signed a muchilika addressed to the Sub-Collector 
of the Godaveri District informing him of the award and binding them- 
selves to abide by it, and it was never questioned until the widow’s death 
forty-one years later. The award did not in terms decide that Ammanna 
was Dorayya’s illatom son-in-law, which the widow had now admitted or 
there would have been- no dispute, and she apparently preferred to base 
the conveyance which she executed eight years later in Ammanna’s favour on 
on the grounds that he had been brought up “in our house” from his in- 
fancy, and had married her husband’s sister and Dorayya’s daughter, and 
that the conveyance was “in accordance with the arrangements made by 
my husband and the directions given to me.” These statements are borne 
out by the fact that in the muchilika already mentioned Ammanm® is 
described as Venkamma’s foster son. ` l 
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| 
Crm “What seems to have happened is that, when she came to live in her 
aa brother’s house as a childless widow, there was no male child in the house, ' 
“and Ammanna, one of their sister’s children who was then an infant, was 
Vrrta taken to live with them and brought up by Venkamma. As Dorayya 
STANNA afterwards had a son, Tirupayya, Ammanna could not be adopted, but 
Mansana it was only natural that he should be married to Dorayya’s daughter and 
Vmanna go on' living in the family. As to whether he was married during 
Sir Jobs Dorayya’s lifetime the evidence, as observed by Phillips, J., is conflicting, 
Wallis and there may also have been some question as to whether after Tirupayya’s 
birth there could be a valid illatom adoption (see “Mayne’s Hindu Law,” 
9th ed., 278). Dorayya is said by one of the witnesses to have died in , 
the year of the great cyclone of November 1, 1864, when Tirupayya, | 





who was about 30 in 1880, was still a minor; and this would be an 
additional reason for taking Ammanna as an illatom son-in-law. How- | 
ever this may be the fact that Ammanna never troubled about his share in ' 
the property of his own family and went on living jointly with Tirupayya, ` 
attending to the cultivation while Tirupayya attended to his duties as 
Village Munsif, coupled with the widow’s statements, suggests that he en- 
joyed the status of an illatom son-in-law, during "Tirupayya’s lifetime, , 
and that it was only to be expected that he should claim a share after ~ 
Tirupayya’s death. ° f 

The plaintiffs case that the increase in the estate, from 8 to 44 acres, | 
was the work of the widowed Venkamma, and that the disputes arose 
because she claimed on this ground that a share should be given to her 
foster son, rests mainly on the evidence of the second witness for the j 
plaintiff, a niece of Dorayya but a member of the plaintiff’s branch of the Í 
family, who went so far as to depose that Ammanna was not Venkamma’s 
foster son and that he was not taken into the family until after Dorayya’s { 
death. Venkamma was no doubt a party to the arbitration, but this is $ 
accounted for by the fact that, as stated in the award, the widow claimed 
that the jewels in Venkamma’s possession belonged to the estate. The 
claim was upheld by the panchayat, who directed that they should be in- 
cluded in the partition “with the exception of the jewels which the pan- 
chayatdars had ignored,” that is to say, left in Venkamma’s possession, with- 
out going into the question of her title to them. That the main dispute was 
between Ammanna and the widow is further suggested by the fact that it 
was they who each nominated two panchayatdars, the fifth being. nominated 
by the Village Munsif and the Karnam. 


The illatom custom among the Reddis and Kammas of the Madras 
Presidency is based on the necessity of having men in the family to look 
after the cultivation, and the case that the increase in the property was 
due not to Dorayya himself and to Ammanna and Tirupayya after him, 
but to Vekamma, a widow, who is not shown to have had any property 
of her own, appears highly improbable and may well have been set up 
owing to the fact that, as already mentioned, the award does not show 
what were the claims put before the panchayat. 

Reference to a village panchayat is the time-honoured method of de- 
cidigg disputes of this kind, and has these advantages, that it is generally 
comparatively easy for the panchayatdars to ascertain the true facts, and 
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that, as in this case, it avoids protracted litigation which, as observed by 
one of the witnesses, might have proved ruinous to the estate. Looking 
at the evidence as a whole their Lordships see no reason for doubting that 
the award was a fair and honest settlement of a doubtful claim based! both on 
legal and moral grounds, and are therefore of opinion that there are no 
grounds for interfering with it. This appeal must therefore fail. : 


The question in the other appeal is merely one of limitation and may be 
very briefly dealt with. Assuming, as their Lordships have now ‘decided, 
that the award in Ammanna’s ‘favour was good, it is not disputed that 
the conveyance by the widow of the rest of the property, reserving only a 
few acres for her own maintenance, would have amounted to a surrender 
of her estate and accelerated the succession of her husband’s next héir if he 
had been a man, as held by the Board in Bhagwat Koer v. Dhanukdhari 
Prashad Singh' and Rangasami Gounden v. Nachiappa Gounden?, but it has 
been held by the Subordinate Judge that this rule does not apply when 
the conveyance is made by a widow to her daughter who though her hus- 


band’s next heir only takes an estate for life. This he considered 'was not ` 


a surrender to the next reversioner. But though the doctrine of surrender 
by a widow has undergone considerable development in recent years, it 
must be remembered that the basis of it is the effacement of the iwidow’s 
inter®st, and not the ex facie transfer by which such effacement is ‘brought 
about. The result is merely that the next heir of the husband steps into 
the succession in the widow’s place. There is, in their Lordships’ (opinion, 
nothing in the Hindu law which would exclude the succession of a female 
heir in such cases, and no reason for differentiation according to the nature 
of the estate she would take. This question has been fully considered in 
the judgment of Banerji, J. in Sartaji v. Ramjas*, which does not appear 
to have been brought to the Subordinate Judge’s notice, and in which it 
was held that there was no sufficient reason for making any difference 
between surrender to a daughter and surrender to the nearest male rever- 
sioner. The learned Judges of the High Court have followed this ‘decision 
and their Lordships think that they were right. 

It follows therefore that the widow’s conveyance to her daughter 
Nagamma in 1888 was a surrender of her estate and an acceleration of her 
daughter’s succession and that on the daughter’s death in 1894, the suc- 
cession opened to her father’s male reversioners, and that the present suit 
filed by the plaintiff as next reversioner is barred under Art. 141 of the 
Limitation Act. 

Their Lordships are therefore of opinion that both appeals should be 
dismissed and will humbly advise His Majesty accordingly. The appel- 
lant will pay the respondents’ costs. ! 
Appeal dismissed 
Hy. S. L. Polak & Co.—Solicitors for the appellant. 
Harold Shephard—Solicitors for the respondents. 
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PRIVY COUNCIL 
SECRETARY OF STATE FOR INDIA IN COUNCIL (Defendant) 
versis 


PARASHRAM MADHAVRAO (Plaintiff) * ° 
Limitation Act, Arts. 131 and 14 and Pensions Act, Sec. 6—Sust for a declaration 
of right to receive a percentage of Gaverninent assessment for the time being 
—Period of lsmitation—Pensions Act (XXIII of 1871), Sec. 6—Suit under— 
Plaintiff can obtam declaration and not an order for payment. 

Where the plaintiff, who had obzained the necessary certificate under the 
Pensions Act of 1871, filed a sut against the Secretary of State for India 
claiming a declaration of his rights under a sanad, viz., that the amount 
payable to him was to be calculated upon the footing that he was entitled 
to receive a percentage of the amount of the Government assessment for the 
time being. Held, that the suit was governed by Art. 131, Limitation 
Act; and Art. 14 had no application, for the plaintiff was not seeking to 
set aside any act or order. 

Under Sec. 6, Pensions Act of 1871, 1t is not open to the plaintiff to 
obtain an order for payment. He can, however, obtain a declaration of 


his rights. 
APPEAL from a decision of the High Court of Judicature at Bombay, 
reported in A. I. R. [1932] Bom. 319. j 


L. DeGruyther, K. C. and W. Wallach for the appellant. 
Sir Thomas Strangman for the respondent. 


The following judgment was delivered by 


Lord RussELL oF KittowEN—In the year 1704 the Maharajah of 
Satara by sanad confirmed to an ancestor of the plaintiff the right in per- 
petuity to collect the revenue of two divisions (viz., Kharepatan and 
Salshi), each comprising various villages within its boundaries. In regdrd 
to Kharepatan the remuneration was fixed at 2 per cent. of the Govern- 
ment assessment. In regard to Salshi the percentage was not expressly 
mentioned in the grant, but the rights in respect of Salshi were treated as 
in all respects upon the same footing as the rights in respect of Kharepatan. 
Kharepatan and Salshi are situate in the Talukas of Devgad and Malwan, 
of the Ratnagiri District. 

The British Government acquired this territory in 1817 and for many 
years thereafter the ancestors of the plaintiff and the other hereditary 
officers were continued in the enjoyment of their offices and emoluments. 

Later on, the Government desired to supersede the hereditary officers, 
and in or about the year 1865 an offer of a commutation settlement was 
made by Government to the Ratnagiri office holders, as a result of which, 
if accepted, they would cease to discharge the duties of their offices and 
would receive a reduction in their emolument of 51% annas per rupee. 
This commutation or non-service settlement was enforced compulsorily 
by a Government resolution (No. 6260) of September 16, 1887, with 
the result, as regards the plaintiff or his predecessor in title, that he only 
became entitled to receive 1 rupee 5 annas per cent. of the Government 
assessment. 

= +P, C. A. 15 of 1933 
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The Government resolution, No. 6260, recites that the Government Crm 
had undoubtedly full authority to enforce the above settlement upon the -7 
office holders, and the existence of that authority (however it may have 
arisen) has not been in dispute in the present action. SECRETARY OT 
Later, however, the Government took further action in the matter, arar 
and it is their authority and power in relation to that further action Parasmam 
which has been questioned by the plaintiff in these proceedings. What Mapuaveac 
the Government did was to take the average amount paid to the district Tyg 
hereditary officers over a period of five years, 1882-1887, and to fix the Russell of 
resulting amount (less 51⁄ annas per rupee) as an annual sum to be paid, Kowen 
irrespective of what the amount of the Government assessment might be 
from time to time. In the case of the plaintiff, the fixed annual sum was 
Rs. 642. 
There does not appear to have been any formal order of Government 
substituting these fixed annual sums for the annual percentages, but there 
were put in evidence two documents which, it was said, operated to effect 
the change. One is a document (dated April 20, 1889) signed by J. 
Pollen, acting collector of Ratnagiri, which runs thus:— 
Submitted to the Commissioner S.D. for orders. The acting Collector 
is of opinion that the average of five years’ receipts should be taken as tke 
® basis for fixing future payments which should be declared permanent and 
not liable to revision. 
The other is the reply (exhibit D. 35) of the Commissioner of the Southern 
Division (dated July 3, 1889), in which he says:— 
The acting Commissioner S.D. agrees with Doctor Pollen and directs 
that the average of five years’ receipts should be taken as the basis of fixing 
the future payments of the District Hereditary Officers which should be 
declared permanent. This course has been followed in other Districts in the 
Presidency. 
Doubts were suggested before their Lordships whether this direction 
of the Commissioner was an act of the Government at all, but there is no 
doubt that the Government approved and acted upon it, because thence- 
forward payments were, in fact, made upon the five years’ footing. Their 
Lordships must, they think, treat the matter as though the substitution 
of the fixed annual sum for the percentage payments was an act of the 
Government. The question, however, still remains whether such act was 
within the Government’s power. 
In the year 1900 the plaintiff made an application to Government in 
the following circumstances:—The Survey Settlement was first made ap- 
plicable to Malwan in the year 1882-83, and to Devgad in the year 1892-93. 
The result in each case was an increase in the Government assessment. 
The plaintiff, on March 7, 1900, applied to the Collector Saheb Bahadur 
of the Ratnagiri District, claiming to be paid his percentage on the larger 
assessments, having for the first time ascertained that he was being paid 
an insufficient sum. Incredible though it may seem, it was not until the 
end of the year 1913 that the Government made reply to this application. 
By Government resolution, No. 11396, dated December 16, 1913, it was 
decided that as regards Malwan the sum should be calculated on the Survey 
Settlement. As regards Devgad, the application was not granted. Hsom 
this it would appear that Government revised the fixed sum in relation to 
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Malwan because it should originally have been calculated in relation to 
the new assessment, and this had not been done. They declined to revise 
the fixed sum in relation to Devgad because the increase in the assessment 
had taken place subsequently to the fixing of the permanent sum. This 
was a refusal by the Government to admit any right in the plajntiff to a 
variable annual sum. 


In 1916 the plaintiff filed a suit against the Secretary of State for 
India in Council claiming that in regard to Devgad he was entitled to his 
percentage on the assessment from time to time, but this suit was dismissed 
on technical grounds, viz., that it was not maintainable without a certi- 
ficate under the Pensions Act, 1871 (Acts of the Government of India, 
XXIII of 1871). 


Meanwhile (1914-15) the revision survey was made applicable to 
Malwan, and resulted in an increased Government assessment. An appli- 
cation by the plaintiff for a corresponding increase in payment resulted 
in his obtaining the necessary certificate under the Pensions Act, 1871, 
which enabled him to file the present suit in 1923, against the Secretary 
of State for India in Council. The plaintiff claimed in that suit a decla- 
ration of his rights, and payment of a sum calculated upon the footing 
that he was entitled to receive a percentage of the amount of the Goyern- 
ment assessment for the time being. 

The defendant raised three defences, viz.: (1) that the suit was 
barred under the Limitation Act; (2) that the plaintiff was not entitled 
to more than what would be payable in accordance with the exhibit D. 35; 
and (3) acquiescence by the plaintiff. 

The District Judge decided in favour of the plaintiff on limitation 
and acquiescence; but he dismissed the suit upon the ground that the 
Government by their resolution of December 16, 1913, had accepted the 
decision of the Commissioner contained in exhibit D. 35 and had “acted 
under an express authority conferred upon them by rules under a statute.” 
The rules in question are certain rules made under two Bombay Acts, viz., 
Act XI of 1852 and Act VII of 1863. ‘They will be considered by their 
Lordships later. 

On appeal to the High Court at Bombay, that Court reversed the 
decree of the lower Court and decreed the plaintiff’s claim with costs in 
both Courts, the amount decreed to carry interest at 6 per cent. per annum 
from date of suit till realisation. 

Both the learned Judges in the High Courts decided against the plea 
of limitation. The plea of acquiescence does not appear to have been 
pressed in the High Court any more than it was pressed before their Lord- 
ships’ Board. a 

Baker, J. thought that under the terms of the sanad the percentage was 
payable on the Government assessment as it varied from time to time, and 
that the Bombay Act VII of 1863, under or by virtue of which the Go- 
vernment claimed to have the power to substitute and to have substituted 
a fixed invariable sum, had upon its true construction no application to 
the case, inasmuch as the Act dealt only with payments to be made by the 
subject ‘to Government and had no reference to payments to be made by 
Government to the subject. He also held that the rules made under the Act, 
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while authorising the reduction of the percentage, did not authorise the Civ 
substitution of a fixed annual sum. ae 


Nanavati, J. took the same view as to the inapplicability of Act VII of _ —— 
1863 and the construction of the sanad. He further held that exhibit D. parri E 
35, substituting a fixed annual sum, was not authorised by the Govern- v. 
ment resolution No. 6260, which only authorised the reduction of the PArAsmRAa» 
percentage by 514 annas per rupee; and that no subsequent ratification or eno 
approval by the Government could avail the defendant who had based his Lord 
case on the resolution alone. Resell a 


Killowen 

The defendant has appealed to His Majesty in Council and has sought 
to argue his case primarily on different grounds. He contended that ir- 
respective of the provisions of Act VII of 1863 and the rules thereunder, 
the Government were entitled to dispense with the services of the heredi- 
tary officers, that with the cesser of the services the right to any payment 
ceased, that therefore, the Government were not compellable to make any 
payment to the plaintiff, that any payments to him were ex gratia payments, 
and that accordingly he had no cause of action. In their Lordships’ opi- 
nion, the defendant ought not to be allowed to raise this defence at this 
stage. It is not raised in the written statement, nor was it apparently 
urged or considered in any of the Courts below. There is no trace of it 
in any of the judgments, and indeed, in answer to an interrogatory 
framed in these terms, “State under what law according to your conten- 
tion the Commissioner got the power to make (or issue) the Tharav 
(decision or resolution), exhibit 35,” the defendant made the following 
statement:— 

As stated . . . the Government issued Resolution No. 6260, dated 

September 16, 1887, and it was issued according to the rules made under 
sub-clause 3 of clause 3 of Section 2 of Act VII of 1863 and in accordance 
therewith the Commissioner by Exhibit 35, decided that the non-service 
settlement should be made applicable and that the amount to be paid on 
the basis af (the average of) five years should be fixed. 
Whatever may be the merits or demerits of the new plea advanced before 
the Board (and as to these their Lordships are not in a position to express 
any opinion), it would not, they think, be right to admit it against the 
plaintiff at this stage; and their Lordships accordingly have excluded it 
from consideration upon this appeal. 





It remains to consider the other points which were argued before 
their Lordships’ Board. 

Their Lordships are in agreement with the views which prevailed in 
the High Court as to the percentage rights conferred under or by virtue 
of the sanad, viz., that the percentage thereunder must be calculated by 
reference to the Government assessment for the time being; in other 
words, that the amount payable was liable to variation with a change in 
the assessment. It follows that the reduced percentage (1 5|16 instead 
of 2) must still be calculated upon the assessment for the time being in 
force, unless the act of the Government in substituting a fixed annual sum 
was within their powers, and is binding upon the plaintiff. This question 
(which is the second point of defence referred to above), their Lordships 


now proceed to consider. 
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Cin. For this purpose their Lordships will assume (without deciding) that 
the Act VII of 1863 does apply, notwithstanding the reasons for the con- 
trary view stated in the High Court judgments. It is, however, still 
Secretary OF essential for the defendant’s case to show that the rules made under the 
a Act apply to the present case, for the defence and justificatjon of the 
Parasuram Government are that the substitution of the fixed sum was an executive act 
Mapuavrao which the joint effect of the Act and rules gave them power to do. 


Lord The main object of the Act is to provide for the summary settlement 
Rae Ol of claims to exemption from the payment of Government land-revenue. 
Of that, there can be little doubt. But some of its provisions are framed 
in language capable of covering a wider range. In particular, Section 2, 

Clause 3 (3) provides as follows:— f 

Lands held for service shail be resumable or continuable under such 
general rules as Government may think proper from time to time to lay 
down. 

By Section 32 it is provided that:— 

(B) the word ‘lands’ shall, for the purposes of this Act, be understood 
to include villages, portions of villages, shares of the revenues thereof, and 
landed estate of every description. 

The effect of including this artificial meaning is that Section 2, Clause 3 
(3) enacts that not only lands held for service but also shares of reWenues 
held for service are resumable or continuable under such general rules as 
Government may think proper from time to time to lay down. 

In the present case the Government, in order to succeed, must be able 
to point to some rule, made under the Act, providing for the resumption 
or continuance of shares of revenues held for service. This they cannot 
do; for the only rules under which they claim to have acted are certain 
rules made in 1878 (exhibit D. 64) which only relate to what are called 
in the rules “lands held for service,” and “service lands.” There is -no- 
thing in the rules to extend the meaning of these words; and apart from 
some legislative enactment, it is not permissible to read into the rules the 
artificial definition which is contained in the Act. Indeed, the impossibi- 
lity is emphasised in the present case by the fact that the rules are ex- 
pressed to be made also under the Act XI of 1852, which contains no such 
artificial definition. An Act of much later date (No. 1 of 1904) provides 
by Section 20 that:— 

Where by any Bombay Act a power to issue any... rule... is con- 
ferred, then expressions used in the ... rule ... if it is made after 
the commencement of this Act, shall, unless there is anything repugnant 
in the subject or context, have the same respective meanings as in the Act 
conferring the power. 

The corresponding Act, however, which was in force in 1878, was No. 10 
of 1866, and it contained no similar provision. 

It follows therefore that the rules put forward by the defendant as 
establishing the existence in the Government of a power to substitute a 
fixed annual sum for a percentage on a variable amount, were incompetent 
for that purpose, because they had no application to shares of revenue held 
for service. 

œ Their Lordships prefer to base their views upon this part of the case, 
upon the inapplicability of the rules rather than upon the considerations 
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which influenced the respective learned Judges in the High Court. Crv 
There remains for consideration the question of limitation. The de- i54 
fendant by his pleading, as well as here and in India, relied upon Articles 
14 and 131 of the Limitation Act. Article 14 has; their Lordships think, Secretary or 
clearly no application, for the plaintiff is not seeking to set aside any act ue 
or order. *Nor does Article 131 bar the plaintiff’s suit, because in the parasrnam 
view of their Lordships there was no refusal within the meaning of that Mapravaao 
article before, at the earliest, 1913, and the present suit was instituted well Lord 
within the period of twelve years from that year. Before their Lordships’ Russell of 
Board the defendant argued that the case fell within Article 120. Their Kowen 
Lordships, however, feel no doubt, that the appropriate article is Article 
131 and that this suit has been instituted within the requisite period of 
time. 
Their Lordships desire to make two further observations. The first 
\is that the decree of the High Court cannot stand in its present form. 
Under Section 6 of the Pensions Act, 1871, it is not open to the plaintiff 
to obtain an order for payment. He can, however, obtain a declaration 
of his rights. ‘The second is this, that this case only decides the rights and 
obligations of this plaintiff and the Government. It decides no question 
as between the Government and any other person. As between them, 
for instance, it may be open to the Government to raise the defence which 
| their Lordships have declined to consider upon ‘the hearing of the present 
appeal. 
In the result this appeal fails; but in view of Section 6 of the Pensions 
Act the case must be remitted to the High Court in order that the decree 
_may be amended by confining it (apart from costs) to a declaration of 
the plaintiff’s rights as prayed in the plaint; but in calculating any sum 
to which the plaintiff may be entitled, the calculation (if not already 
| made) must be made at the rate of Re. 1 annas § (instead of Rs. 2) per 
cent. per annum. The appellant must pay the respondent’s costs of this 
appeal. 
Their Lordships will humbly advise His Majesty accordingly. 
Decree modified 








Solicitor, India Office—Solicitor for the appellant. 
T. L. Wilson & Co.—Solicitors for the respondent. 
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Tenancy Act (III of 1926), Secs. 196, 84 and 85—Lease to plant a grove—Grove- Oct. 24 
holder constructs building—Whether liable to ejectment. 
Where land has been let for the purpose of planting a grove, the erection Mures, J. 

of a building is clearly an act detrimental to the purpose for which the 

land has been let within the meaning of Sec. 84 (1) (a), Tenancy Act of 

1926, and the groveholder is liable to ejectment on the suit of the land- 

holder either from the entre grove or at least from a part of it, unless 

the court chooses to grant compensation and impose conditions in accord- 

ance with Sec. 85, Tenancy Act. 

*S. A. 1216 of 1930 
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SECOND APPEAL from a decree of R. K. Acma Esq., District Judge 
of Allahabad, reversing a decree of Mr. Kristina Nano, Assistant Col- 
lector, First Class. 

K. N. Katju and K. Verma for the appellant. 

Ambika Prasad Dube for the respondents. 


The following judgment was delivered by 
Mukerji, J.—This appeal is on behalf of one of the plaintiffs and 


arises out of a suit instituted in the revenue court for the ejectment of the 
first three defendants. 

The allegation in the plaint was that the defendants 1 and 2 held 
the land in suit with trees thereon as grove-holders but in contravention 
of the purpose for which the land was let out to them, they allowed the 
defendant No. 3 to erect a building on the land. 

The defence was manifold, but the principal points taken were that 
the defendants 1 and 2 were proprietors of the land having purchased it 
at an auction sale; that they erected several buildings thereon; that under 
a custom they were entitled to erect buildings and that the suit was 
barred by limitation, inasmuch as the building complained of had existed 
for fifteen months prior to the institution of the suit. 

The learned Assistant Collector inspected the locality, examined wit- 
nesses and came to the conclusion that the building was of a standifg of 
less than one year and decreed the claim in respect of the site of the house 
alone. The defendants appealed and there was a cross-objection. ‘The 
appeal was allowed, and the cross-objection was dismissed. ‘The learned 
District Judge held that the defendants 1 and 2, being grove-holders, 
were entitled to erect buildings on any portion of the site of the grove, 
which had become vacant and that the building could stand till the whole 
of the site of the grove became vacant and the rights of the grove-holders 
ceased to exist. Before the lower appellate court the plea that the defen- 
dants were proprietors of the land, was abandoned and was not even 
taken in the grounds of appeal. f 

The learned Judge in the court below did not consider the plea of 
limitation and the plea that by a custom the defendants were entitled to 
build, although boih the points were taken in the memorandum of appeal. 

One of the plaintiffs has come as the appellant and the other plaintiff 
has been made a pro forma responder t. 

Tt has been argued that the defendants 1 and 2 are grove-holders with- 
in the meaning of Section 196 of the Tenancy Act of 1926 and, that 
being so, they are in the position of a non-occupancy tenant and are 
subject to the provisions of Section £4 of the said Act. 

This argument, which has been shortly stated, is well founded. The 
expression “‘grove-holder” is defined in Section 196 of the Tenancy Act 
of 1926 as 

a person to whom land has been let or granted by a landlord . ..  ..for 
the purpose of planting a grove 
The defendants 1 and 2 cannot be anything but grove-holders. They set 
up the plea of ownership, but that plea was not substantiated. 

If the defendants 1 and 2 be grcve-holders, then they would be occu- 

pancy tenants whose lease would expire when the land ceased to be a 
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grove land. The learned counsel for the respondent argues that on ac- 
count of the custom, which has been set up and on which no finding has 
been arrived at, the grove-holder will not be an occupancy tenant. Sup- 
posing for the moment that there is a custom by which a grove-holder is 
entitled tẹ build on the site left vacant by'a dead tree, how can it be said 
that the grove-holder holds under any title other than the title of a non- 
occupancy tenant conferred on him by Section 197, Clause (a) ? The 
original holding is under a title which permitted a grove-holder to plant 
trees only. It is not alleged that the original grant carried with it a 
right to erect a building. If that had been the case, the lease would have 
been a building lease and not a lease to plant a grove. On the finding 
of the first court which has been acquiesced in by the respondents, the 
position of the respondents is that of grove-holders and no better. 


The purpose for which the land has been let to the defendants is the 
purpose of planting a grove. That being so, the, erection of:a building 
is clearly an act detrimental to the purpose for which the land has been 
let within the meaning of Section 84, Sub-section (1), Clause (a) of the 
Tenancy Act. 


The result is that the defendants have laid themselves open to be 


| ejectad either from the entire grove land or at least from a part of it, 


| 


unless the court chooses to grant compensation and impose conditions in 
accordance with Section 85 of the Tenancy Act. 

The learned counsel for the respondents has argued that two ‘issues 
should be remitted to the court below, one as to limitation and the other 


_as to custom. The question of limitation has not been considered by the 


\ 


court below, and there is nothing to indicate that it was definitely given 
up. As regards the question of custom, it is inconsistent with the nature 


Í of the tenure of a grove-holder. + As I have said, it is not the defendants’ 


case that the original lease was a building lease. The plea of custom, there- 
fore, must be brushed aside. If it had been necessary to do so, I would 
have decided it on the material: that is before me, although the court below 
has not expressed any opinion ‘on it. 

Besides the question of limitation, it is necessary to obtain from the 
court below an expression of its opinion as to what compensation may be 
allowed to the plaintiffs if this Court decides that in the circumstances 
of this case an award of compénsation and an award of costs would be the 
proper remedy. 


It has been alleged that certain old buildings stand on the land, name- 
ly, a temple and certain houses, besides the one complained of. For the 
purpose of deciding the question of limitation the ages of the older build- 
ings will have to be ascertained ‘as also of the building complained of, 
because, if the building complained of jis less than one year old, the plain- 
tiffs will be entitled to their remedy, although any claim based on the 
older buildings might be barred by time. 

I remit the following issues to the court below for trial:-— 

(1) Whether the suit is barred by time? 

(2) In case compensation be deemed to be a fair remedy toebe 
granted by this Court, what would be the amount awardable to the 
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Cin. plaintiffs? (For the purpose of ascertaining the amount of compensation 
i933. the court will take into its consideretion the area of the land covered by 
——_ the building complained of). On issue No. (2) alone parties will be 
Man SINGH entitled to adduce evidence. Two months are allowed for returning the 
Jaoar Naran findings, and ten days will be allowed to file objections. 





e m 
Issues remitted 


Mukerji, J. : 
Cvr AZIZ AHMAD anD oTHERS (Defendants) 
ER VeTSUS 


RIAZ-UL HASAN app oTHers (Plaintiffs)* 
Oct. 25 Limitation Act, Art. 181 and Civil Procedure Code, Or. 41, Rules 4 and 33—Pre- 
liminary decree for sale—Appeal by some defendants only—Others made pro 








j c. T pi forma respondents—Appeal dssmissed—Frnal decree during pendency of 
Baypar, J. appeal—Fresh application for final decree m terms of appellate decree. 


‘Where an appeal ıs preferred against a preliminary decree, it is the decree 
passed by the High Court whica must be considered as the preliminary 
decree which can be made into a fnal decree, and the mere fact that during 
the pendency of the appeal the court’ below passed a final decree in terms 
of the original preliminary decree passed by it would not preclude it from 
now passing a fresh decree in terms of ‘the preliminary decree passed by the 
High Court, which confirmed the decree of the court below and dismissed 
the appeal. This rule applies even though the appeal is preferred by some 
of the defendants only, making the others pro forma respondents, where 
the appeal is against the whole decree and the relief claimed is for the dis- 
‘missal of the entire suit not only zs against the defendants who had appealed 
but against all. Accordingly time under Art. 181, Limitation Act, for an 
application for a final decree run; from the date when the appeal was dis- 
missed by the appellate court. i 

Jowad Hussain v. Gendan Sing3, 24 A. L. J. 76) relied on. 

First APPEAL from a decree of Basu GRIsH Prasan MATHUR, Sub- | 
ordinate Judge of Bareilly. 


N. P. Asthana, N. U. A. Siddiqui and B. N. Sahai for the appellants. 

Akbtar Husain Khan for the, respondents. 

The judgment of the Court was delivered by 

S aman, SuLamaNn, C. J.—This is a defendants’ appeal arising out of an ap- 
a plication for the preparation of a final decree on the basis of a mortgage 
deed dated October 8, 1912 which was for a period of eight years. A 
suit was filed in 1920 for sale against four defendants-mortgagors. A 
preliminary decree was passed against all the four by the trial court on 
March 21, 1922. Only two out of the four defendants-mortgagors, 
namely, Rashid Ahmad and Majid Ahmad, appealed to the High Court, 
the other two defendants, Aziz Ahmad and Mst. Jafri Begum, did not 
join in the appeal, but they were, however, made pro forma respondents 
in the appeal. The appeal was preferred -against the whole decree. 
Grounds were taken that the suit of the plaintiffs was not maintainable 

and the relief sought by the appeal was : 
that the Hon’ble High Court will be pleased to set aside the decree of the 
court below and dismiss the plairtiffs’ suit ‘or grant such other or further 

æ relief as it may deem fit. : 
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and also on the ground that the decree-h 
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While the appeal was pending in' the High Court the plaintiffs- 
decree-holders applied for and obtained a final decree from the court below 
on March 8, 1923. It was after this that the appeal was dismissed by the 
High Court on January 4, 1926. The decree passed by the Court was in 
the following terms:— 

Tt is ordered and decreed that the decree of the Subordinate Judge of 
Bareilly be confirmed and that this appeal be and it hereby is dismisssed. 
And it is further ordered that appellants aforesaid do pay to the respon- 
dents Nos. 1 to 4 aforesaid the sum of Rs. 314-6-0, three hundred and 
fourteen and annas six only tht amount of costs incurred by the latter in 


this Court And it i further ordered that the costs incurred in 
the lower court be paid with interest thereon as awarded by the said 
court 


The plaineiffs-decree-holders did not proceed with the execution of 
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the final decree which they had first obtained from the court below and > 


allowed the period of limitation to expire. They then applied on Septem- 
ber 16, 1926 for the preparation jof a fresh final decree, which was first 
allowed but later on set.aside on the ground that the order had been made 
ex parte. It was then on April! 5, 1929 that the decree-holders applied 
to the court below for the premration of a final decree against all the 
defendants in terms of the preliminary decree of the High Court which 
had affirmed the preliminary decee passed by the first court. Objection 
was taken to this on the ground'that the application was barred by time 
aden could not obtain a fresh 
absolute decree against the morigagors. The court below has disallowed 
the objection and ordered that a final decree should now be prepared. 
The present appeal is from this order. 
It would be convenient to consider the case of the two sets of the 


, defendants separately, namely, the two defendants who had filed the appeal 


to the High Court out of whom one is now dead, and the other two 
defendants who did not appeal, but were made pro forma respondents. 

As regards Rashid Ahmaé, who was one of the two defendants who 
had appealed to the High Court, the position is perfectly clear. It is the 
decree passed by the High Court, which in this case was the highest Court 
of appeal, which must be consdered as the preliminary decree which can 
be made into a final decree. ‘fhe mere fact that during the pendency of 
the appeal the court below had'passed a final decree would not in any way 
prevent the making of a new/final decree in terms of the High Court’s 
preliminary decree. This pcint is, made clear by the pronouncement of 
their Lordships of the Privj.Council in the case of Jowad Hussain v. 
Gendan Singh', where their Lordships laid down that in a mortgage suit 
it is that preliminary decree which is ultimately passed by an appellate 
court of final jurisdiction vich can be subsequently made final in the 
cause between the parties, aad that time under Article 181 of the Limi- 
tation Act for an applicatior{for a final decree accordingly runs not from 
the date of the ee e ġÈcree passed by a court of first instance, but 
from the date when the appeal against that preliminary decree was dis- 
missed by the appellate cout. Their Lotdihips approved of the pro- 
nouncement of the Full Bench of this Court in Gajad har Singh v. Kishen 
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Jiwan Lal. A similar observation was made by their Lordships in the 
case of Fitzbolmes v. The Bank of Upper India Ltd. (in liquidation)’. 
Their Lordships remarked that when the High Court dismisses the appeal, 
the High Court has a right to determine the appeal and the decree passed 
by the High Court is the only prelimirary decree which can subsequently 
be made final. ‘There is a single Judge case decided by one of u$, namely, 
Muhammad Yusuf Khan v. Mahadeo Prasad*, where a preliminary decree 
for sale in a mortgage suit had been passed and while the appeal was pend- 
mg a final decree was prepared in terms of the preliminary decree; and 
later on the High Court modified the decree of the first court. It was 
held that in spite of the fact that a final decree had been passed in the 
court of first instance the court below could prepare a new final decree 
in terms of the preliminary decree pased by the High Court or may 
amend the previous final decree so zs to bring it in accordance with the 
preliminary decree which in substance would be tantamount to the pre- 
paration of a new final decree. P 

We are, therefore, of opinion that there is no force in the contention 
that time as against Rashid Ahmad should run from the date of the first 
preliminary decree and not from the daie when the High Court affirmed 
that decree. It is also clear to us that the mere fact that the court below 
had passed a final decree in terms of the eriginal preliminary decree pessed 
by it would not preclude it from now pasing a fresh final decree in terms 
of the preliminary decree passed by thr High Court, which must be 
deemed to have passed when the decree of the court below was affirmed. 
Indeed, the court below is the only cout which can pass the new final 
decree in terms of the preliminary decree of the court of appeal. 

As regards the case of Aziz Ahmad and Mst. Jafri Begum who did 
not appeal to the High Court but who Ind been made merely pro forma 
respondents the position is slightly complicated. But, as pointed out 
above, the appeal by the other defendants was against the whole decree 
and the whole suit and the relief claimed was for the dismissal of the 
entire suit not only as against the two defmdants who had appealed but 
against all, and the appeal was in the interest of all. Under Order XLI, 
Rule 4, it is open to one of several defendaats, where the decree appealed 
from proceeds on any ground common to al of them, to appeal from the 
whole decree. When such other defendanis are also made parties, it is 
open to the appellate court to pass a decree under Order XLI, Rule 33 in 
favour of persons who have not appealed. The illustration to that rule 
also makes it clear that in a certain contingtncy a decree may be passed 
which may be prejudicial to those defendant’ who have not appealed and 
who are made pro forma respondents. Foi instance, if in a mortgage 
suit only two out of several mortgagors apjeal to the High Court and 
their appeal succeeds, the necessary result is that the liability for the pay- 
ment of the entire mortgage debt falls exclsively on the remaining de- 
fendants who have not appealed. In that wy their liability is increased 
by the exemption of the defendants-appellant:.and the result is, therefore, 
prejudicial to their interest. We might add tat such defendants, if they 
had not been made. parties originally, can be made parties by the Court 


un®r Order XLI, Rule 20, l 
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An appeal from the whole decree was pending before the High Court. 
The relief claimed was not only that the appeal should be allowed and the 
suit dismissed as against the appellants but that the whole suit should be 
dismissed. The form which the decree in the High Court took was that 
the decrze of the subordinate court be confirmed and that the appeal be 
dismissed.” The High Court did not say that the decree of the first ‘court 
be confi-med as against the two appellants. The order for the ‘payment 
of costs had of course to be made as against them only because it was 
these dezendants who had moved the Court. But the Court further di- 
rected that the costs incurred in the lower court were to be paid. with in- 
terest thereon as awarded by the said court. 


Ths view is in no way inconsistent with the principle that there 
should rot be two decrees in a mortgage suit. It was explained in the 
Full Bench case of Sat Prakash vw. Bahal Rai’, that when it is said that it 
is imposible to hold that there can be more final decrees than one in a 
suit for rale upon a mortgage, it must be meant that on. the date when the 
decree-holder presented his application praying for the final decree to be 
passed, taere could be no more than one final decree, and it cannot mean 
that when the preliminary decree of the trial court has been superseded by 
the decree passed in appeal, the trial court cannot pass a fresh final decree. 


Indeed, sometimes it may happen that a decree is passed against only 
some of the defendants who do not appeal and the decree against whom 
is left undisturbed whereas the decree against the other defendants is 
modified in appeal, in which case there cannot be one decree against all 
the defendants. oe 

There, however, remains the question whether the costs awarded by 
the High Court ‘on the previous occasion should be taken'to have been 
awarded against the two defendants personally or were ‘intended td ‘form 
part of the mortgage debt and to be a charge on the entire mortgaged 
property. The words of the decree were simply that “the appellants 
aforesaid do pay to the respondents Nos. 1 to 4 aforesaid the sum of 
Rs. 314-3-0”. No doubt ordinarily costs awarded to a mortgage-decree- 
holder in a mortgage suit or appeal, in the absence of any express direction 
to the coatrary, would be part of the mortgage amount decreed and would 
be a charge on the mortgage property. But in this case only two'of the 
defendants had filed the appeal and the’ form in which the decree was 
framed made them personally liable for the payment of the costs, 'and 
there waz no mention made of the other defendants who were proforma 
respondents, at the time. We accordingly think that on the interpretation 
of this perticular decree we must hold that the defendants-appellants were 
made liable to pay the costs of the appeal personally. Tio this extent the 
order is modified. i nr 

The court below should bear the last observation in mind when pre- 
paring tke final decree and if the same has been prepared it should be 
amended in accordance with the order passed in this appeal. In’ other 
respects the appeal is dismissed with costs. We direct that the appellants 
should pzy the costs of this appeal to the respondents. ae 
T Appeal dismigsed 
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JUMMA (Applicant) 
Versus 
PREM SAHAI (Opposite party)* 

Civil Procedure Code, Or. 23, R. 1 and Sec. 115—Comit allows plamisff to withdraw 
suit without applymg tts mind to the provisions of O1. 23—Whethe? order can 
be set aside in revision. 

Where the trial court granted the plaintiff’s application to withdraw the 
suit with liberty to bring a fresh suit without exercising its discretion judici- 
ally, that is to say, without applying its mind to the matter before it with 
due reference to the provisions of Or. 23, the High Court should set 
aside the order in the exercise of -ts powers under Sec. 115, C. P. C. 

The provisions of Or. 23 do not apply to a case where the plaintiff applies 
for permission to withdraw the suit on the ground that there was part of 
the defendant’s case for which he was not prepared, as the defendants had 
brought evidence which had not been foreshadowed in the written state- 
ment. 

Jhunku Lal v. Bisheshar, 40 All. 612; Jagdambe Prasad v. Hori Lal, 
[1930] A. L. J. 1209 distinguisked. 

Crv Revision from an order of Basu MAHARAJ BAHADUR LAL, 

Second Munsif of Bulandshahr. 


S. B. L. Gour for the applicant. Pe 
N. P. Asthana for the opposite party. 


The following judgment was delivered by 


KENDALL, J.—This is an application’ for the revision of an order of 
the Munsif of Bulandshahr allowing the plaintiff, who is the opposite party, 
to withdraw his suit under Order XXIII, Rule 1 with liberty to institute a 
fresh suit. The circumstances are as follows:—The plaintiff, who is the 
zamindar and lambardar of the village, sued for possession of a certain plot — 
on the ground that the defendant had forcibly made some new construc- 
tions within the last two years, and the defence was that the defendant had 
done nothing but repair a house which had been in the possession of him- 
self and his predecessors for over 50 years. Evidence was produced on both 
sides and at the conclusion of it, when the case was said to be ripe for ar- 
guments, the plaintiff made an application for permission to withdraw the 
suit with liberty to bring a fresh one on various grounds which I need not 
now consider, for the application was dismissed. Again on April 7, 1933, 
the plaintiff made another application with the same prayer and this was 
allowed. The one fresh ground that was alleged in the application was 
this. The plaintiff had discovered that when he filed his plaint he was 
in possession of an incorrect copy of che khasra which did not disclose that 
one Hayati had been in possession of the plot in suit, whereas he had dis- 
covered from another copy provided by the court that Hayati had been 
recorded in 1861 as in possession of the house, and the defendants had 
brought evidence to prove that they were the successors-in-interest of 
Hayati. The defendants in their written statement did not mention the 
name of Hayati or that they claimed to be his successors-in-interest, There- 
fore the plaintiff claimed that as he wanted to bring evidence to prove that 
the defendants were not the successors of Hayati and also to implead per- 
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sons-whom he described as the real successors of Hayati, he ought to be al- 
lowed to withdraw his suit under Order XXIII, Rule 1. 

The court has allowed the application for this reason and because the 
plaintif would not have alleged that the house in suit was uftada if he 
had known of the entry in the khasra. In other words there was a part 
of the defendants’ case for which he was not prepared, and therefore the 
court believed that he had been prejudiced. 

No reference is made in the order of the trial court to the provisions of 
Order XXIII, Rule 1. Permission to withdraw under that Order may be 
given for two reasons, viz., (a) that the suit must fail by reason of some 
formal defect, or (b) that there are other sufficient grounds for allowing 
the plaintiff to institute a fresh suit...... It is obvious that there was 
no formal defect, but the court have had difficulty sometimes in interpret- 
ing the meaning of the expression “other sufficient grounds.” In dealing 
with an application for a review their Lordships of the Privy Council in 
Chhajja Ram v. Neki* held that the grounds must be analogous to the 
grounds specified as good grounds for a review, and I think it is perfectly 
clear that on the merits of this particular case there were no sufficient 
grounds for allowing the suit to be withdrawn. The fact that the plaint 
contained the expression “uftada” might possibly have told against the 
plaintiff in argument, but this could easily be met by pointing out the cir- 
cumstances that I have described above, and as regards the other grounds 
the plaintiff gave, if he had been prejudiced in any way by the fact that the 
defendants had brought evidence which had not been foreshadowed in the 
written statement and had in fact set up a case for which the plaintiff was 
not prepared, he might have applied for permission to bring fresh rebutting 
evidence. It has been argued by Dr. Asthana for the opposite party, how- 
ever, that even if the order'of the court below can be said to be an incor- 
rect order, this Court will not interfere in revision. - In the case of Jhunku 
Lal v. Bisheshar® the view taken by a Bench of this Court was that as the 
trial court had jurisdiction to grant leave to the plaintiff to bring a fresh 
suit, the High Court would ‘not interfere under Section 115 even though 
the trial court might have exercised, and probably did exercise, a wrong 
discretion in granting the application. In that case the plaintiff had omit- 
ted: formally to prove a plaint which was essential for his success, and the 
Bench held that it was for the Munsif to say whether or not this constituted 
“other sufficient- grounds” within the meaning of Rule 1 (2b) of Order 
XXII. The question that they considered was whether the Munsif had 
made a mistake in law in deciding whether the grounds were sufficient and 
if so, whether they should interfere and they concluded that as Section 
115 of the Civil Procedure Code “is not directed against conclusions of law 
or fact in which the question of jurisdiction is not involved” they ought 
not to interfere. - 

It is clear, however, that their meaning was not that the discretion of a 
trial court in dealing with applications under Order XXII was absolutely 
unlimited and that orders: passed on applications of this kind by the trial 
court must necessarily be final. In fact, Sir Henry Richards, C. J. re- 
marked:— í An 
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‘a fresh suit after a case has been heard out on the merits . Ido not 
think that it ever was intended that a plaintiff should have the power of 
trying out his case and then at the Jast moment asking for leave to with- 
draw with permission to bring a fresh suit. The mere ordering of the 
plaintiff to pay the defendant’s costs does not compensate the latter for 
being sued a second time. e 

Nor, it may be added, does it compensate the court and the public for 
the waste of public time involved by such a proceeding. 

In the later case—Jagdamba Prasad v. Hori Lal’—a somewhat similar 
decision was given by a Bench of this Court where the trial court had al- 
lowed the’ plaintiff’s application on the ground that a vital document in 
the case had not been formally proved and there was every likelihood, there- 
fore, of his suit being dismissed. Here again the Bench appears to have 
been of opinion that the Munsif’s decision was probably wrong though his 
finding was that 

There was no doubt that a technical mistake had occurred in this case 

The Munsif, however, had jurisdiction to entertain the appli- 

cation presented to him under Order XXII, Rule 1. There were certain 

grounds before him for allowing the suit to be withdrawn. Assuming that 

- the grounds were not sufficient, the court below rightly or wrongly ezer- 

cised its discretion in favour cf the plaintiff and allowed the suit to be 
withdrawn. ° 

In both these cases, however, in which the High Court refused to in- 
terfere, the trial court had applied its mind to the matter before it with 
due reference to the provisions of Order XXII and had given a decision 
because it considered that the circumstances of the case did fulfil the re- 
quirements of the rule. It is possible to conceive a case in which an ap- 
plication to withdraw a suit under the rule might be made on utterly in- 
sufficient grounds, as for instance that the counsel for the plaintiff was 


unable to appear on such and such a day or that the plaintiff had to attend | 


a funeral etc., and if the trial court were to allow an application on such 
grounds I have no doubt whatever that the High Court would be justified 
in interfering on the ground that the court had not exercised its discretion 
judicially, that is to say, it had not taken into account the provisions of the 
rule and decided the matter to the best of its ability in accordance with 
those provisions. There is nothing in the present case to show that the 
court considered the strict provisions of the rule at all. . The plaintiff had 
evidently made up his mind that the course of the proceedings had not 
been favourable to him and had been trying to persuade the court to allow 
him to withdraw the suit on inadequate grounds, and the court finally 
succumbed to his importunity, but without following the procedure laid 
down in Order XXIII. I have no doubt therefore that the present case is 
one in.which the order should be set aside. If the plaintiff has been unfair- 
ly prejudiced in the way he suggests there may be other ways in which 
he may be allowed to meet the defendants’ evidence if the court thinks 
fit. On this question, however, I am not able to express an opinion and 
wish to leave the judgment of the trial court absolutely unfettered. 
It is however. clear that the provisions of Order XXIII cannot properly be 
applied to the circumstances of this case, and I therefore allow the appli- 
cati@n with costs, set aside the order of the Munsif, and direct that he pro- 


ceed to decide ‘the case in accordance with law. Application allowed 
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SHANKAR LAL AND ANOTHER (Defendants) 
VeTSUS z 
`: TOSHAN PAL SINGH (Plaintif) * 

Contract Act, Sec. 182 and General Clauses Act, Sec. 3(39)—Person appointed as 
agent by manager of joint Hindu family—Whether agency terminates with 
death of manager—Principal and Agent—Liability to account admitted— 
Preliminary decree to follow—Allegation that plaintiff is withholding account 
books—Effect of. 

A joint Hindu family is a juristic person on whose behalf contracts can 
be entered into and enforced. Where the manager of a joint Hindu family 
appoints a person as agent, the agency does not terminate with the death of 
the manager and he continues to be the agent of the joint family till he is 
dismissed, 

Where the liability of the defendants to render account arises from the 
facts admitted in the pleadings, a preliminary decree should be passed 
directing that an account be taken from the defendants. The fact that 
the plaintiff is in possession of certain documents and is withholding 
them cannot have the effect of relieving the defendants of their liability 
to render account if they are otherwise liable. In rendering account ıt is 
open to the defendants to establish their allegation that certain material 
account books and papers are in possession of the plaintiff who is deliberately 
withholding them. Ram Das v. Bhagwat Das, 1 A. L. J. 347 relied on. 

First APPEAL from a decree of MuHammMap Junam Nomani Esq., 

Subordinate Judge of Agra. 


S. K. Dar and Gopi Nath Kunzru for the appellants. 
B. Malik, Din Dayal and K. N. Agha for the respondent. 


’ The Court delivered the following judgment:— 


* NIAMATULLAH and BENNET, JJ.—This is an appeal by the defen- 
dants and arises out of a suit for rendition of accounts on the allegation 
that the defendants were the agents of a joint Hindu family of which 
Dhyan Pal Singh, father of the plaintiff, was the karta up to 1923 and 
thereafter the plaintiff No. 1 became the karta. The suit has been decreed 
by the court below which passed a preliminary decree directing the ap- 
pointment of a commissioner and an account being taken of what is due 
from the defendants to the plaintiff. 

The plaintiff’s case was that the first defendant, Pt. Shankar Lal, was 
employed by Th. Dhyan Pal Singh, the paintiff’s father, to manage certain 
zamindari properties belonging to the joint family consisting of Dhyan 
Pal Singh and his sons, that defendant No. 2, brother of defendant 1, 
was associated with the latter in the management of the aforesaid property, 
that Dhyan Pal Singh died in 1923, after which the plaintiff, who is the 
eldest son of Dhyan Pal Singh, became the karta, that the defendants 
continued to act as managers of the family property till October, 1928, 
when they were dismissed, and that they have not rendered any account 
of sums received by them in their capacity as agents. The reliefs claimed 
by the plaintiff are: (1) that the defendants be directed to render 
accounts of the moneys received by them during the term of their am- 
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ployment, namely, March 31, 1921 to October 30, 1928; (2) that the 
defendants be ordered to deliver to the plaintiff certain receipts and coun- 
terfoils mentioned in detail in Paragraph 13 (b) of the plaint and (3) 
that a decree for Rs. 5,250 or such sum as may be found due from the 
defendants be passed in favour of the plaintiff. 

It was not denied that the defendants were in the employment of 
Dhyan Pal Singh till 1923 and that their services were retained after the 
death of Dhyan Pal Singh by the present plaintiff. It was, however, 
pleaded that the agency which was in existence in the life-time of Dhyan 


- Pal Singh terminated on his death and that a fresh agency began with 


the employment of the defendants by the plaintiff. This aspect of the 
matter has an important bearing on the question of limitation which will 
be presently mentioned. It was not clearly admitted in the written state- 
ment that the defendants were entrusted with the duty of collecting rents 
in respect of the zamindari property belonging to the plaintiff’s family. 
The defendant No. 1 was alleged to have been a mukhtar for conducting 
cases, but it was admitted that defendant No. 2 was engaged to collect rents. 
The defendants’ case clearly was that whatever liability might arise from 
collections of rent being made by one or the other of the defendants, the 
person responsible was defendant No. 2, and that no liability attached to 
defendant No. 1. It was alleged by the defendants that so far as*their 
liability, if any, arising in the life-time of Dhyan Pal Singh was concerned, 
the plaintiff’s suit is time-barred, the same having been brought more 
than three years from the date on which Dhyan Pal Singh died. As 
regards the collections that might have been made by the defendants 
after the death of Dhyan Pal Singh, it was alleged that all accounts were 
rendered to the plaintiff in 1924. As for the period from 1925 to 1928 
it was pointed out that the accounts are admittedly with the plaintiff who 
has satished himself of the correctness of the entries therein made. The 


' defendants complained that the plaintiff'was in possession of all the account 


books and connected papers for the years 1921 to 1924, and that it was not 
possible for the defendants to render any account of sums received by 
them during that period in the absence of account books withheld by the 
plaintiff. 

On the pleadings mentioned above the lower court struck a number 
of issues. It is noticeable that no issue was framed as to whether both the 
defendants were entrusted with the duty of collecting rent from the 
zamindari property belonging to the family. The reason probably was 
that the first defendant was examined as a party in the initial stages of 
the case and certain admissions were elicited from him which made it un- 
necessary to frame an issue on that point. It is a curious feature of the 
case that neither party led any oral evidence. Each alleged that the onus 
lay on the other. The learned Subordinate Judge found with reference 
to the contents of the written statement and the statement of defen- 
dant No. 1 in pleadings that the defendant No. 1 was the principal agent 
and that at his request the defendant No. 2 was associated with him in the 
collection of rent from the zamindari property belonging to the plaintiff. 
We have been taken through the written statement and the statement 
of defendant No. 1, to which reference has already been made, and are satis- 
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fied that the defendant No. 1 practically admitted the plaintiff’s case on 
this point. It is clear from.a perusal of the pleadings that originally the 
defendant No. 1 half-heartedly denied that he had anything to do with the 
collection of rent, but was subsequently forced to admit, being confronted 
with certain documents, that he was entrusted with the duty of collecting 
rent, and that defendant No. 2 was associated with him in that work. 
On this finding the learned Subordinate Judge was in our view justified 
in passing a preliminary decree directing the defendants to render an 
account of what they received in course of their employment as agents 
on behalf of the plaintiff’s family. 

The learned advocate for the appellants strongly urged that the 
lower court should have adjudicated on the question raised by the written 
statement, namely, that the documents for the years 1921 to 1924 and other 
papers were in possession of the plaintiff, who was deliberately suppressing 
them, and that if the finding of the court were in favour of the defen- 
dants, no preliminary decree could be passed. We do not think that this 
contention is well founded. Since the liability of the defendants to render 
account arises from the facts admitted in the pleadings, a preliminary 
decree should be passed directing that an account be taken from the 
defepdants. In rendering account it is open to the defendants to establish 
their allegation that certain material account books and papers are in 
possession of the plaintiff who is deliberately withholding them. If their 
allegation is proved, the court will doubtless draw proper inferences from 
the plaintiff’s conduct. The fact that the plaintiff is in possession of certain 
documents and is withholding them cannot have the effect of relieving the 
defendants of their liability to render account if they are otherwise liable. 
Our view is supported by Ram Das v. Bhagwat Das' in which it was held 
that ; 
* the law does not impose any duty upon a plaintiff, who calls on his agent 

to account, first to satisfy the court that there is or ought reasonably 
to have been some surplus in the hands of the agent. Jt is the duty of 
the Court to fix a date for the furnishing of the accounts. ‘The plaintiff 
has only to show that the defendant is an accounting party, and then it 
is for the defendant to prove the amount of his receipts. 
In this view we are of opinion that the lower court was justified in 
passing a preliminary decree. 

As regards the defendants’ plea of limitation that the plaintiff’s claim 
for rendition of accounts in respect of the years 1921 to 1923 is barred ‘by 
limitation, we are of opinion that it has no force. The plea rests on the 
assumption that there were two successive contracts of agency, the first be- 
ing entered into between Dhyan Pal Singh and the defendants, and the 
second by the present plaintiff and the defendants. It is argued that so far 
as the first contract is concerned it terminated on the death of Dhyan Pal 
Singh. Reference is made in this connection to Section 201 of the Indian 
Contract Act. The obvious fallacy on which this contention rests lies in 
the assumption that the contract was entered into by Dhyan Pal Singh as 
an individual. It is not disputed that the property which was managed by 
the defendants belonged to the joint family and that the sums which they 


received were due not to Dhyan Pal Singh alone but to the entire foint 
7A, L, J. 347 
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family, of which he was the karta. Dhyan Pal Singh retained the services 
of the defendants not on his own behalf personally but on behalf of the 
family of which he was the karta. After the death of Dhyan Pal Singh 
the present plaintiff continued the services of the defendants who were not 
the agents of the plaintiff personally but of the family of which she plain- 
tiff became the karta on the death of his father. 

It was faintly suggested that a joint Hindu family cannot be consider- 
ed to be a legal entity for all contractual purposes. We do not think that 
this argument has any force. A joint Hindu family has always been 
treated as a juristic person on whose behalf contracts can be entered into 
and enforced. Section 182 of the Indian Contract Act defines the terms 
“agent” and “principal”; 

An ‘agent’ is a person employed to do any act for another or to re- 
present another in dealings with third persons.’ The person for whom 
such act is done, or who is so represented, is called the ‘principal’. 

The word “person” is defined in the General Clauses Act, Sec. 3 (39) 
as including ‘any company or association or body of individuals whether 
incorporated or not.” We have no doubt that the word “person” used in 
Section 182 and other cognate sections of the Indian Contract Act includes 
a joint Hindu family. In this view the defendants were agents ngt of 
Dhyan Pal Singh or of the plaintiff acting individually but of the joint 
Hindu family of which they were successively the managers, and that the 
defendants’ employment did not terminate with the death of Dhyan Pal 
Singh and again commenced when the plaintiff took over charge of the 
family business. For the purposes o= limitation the agency began in 1921 
when the defendants were first employed, and terminated in 1928, when 
they were dismissed. The suit is admittedly within time if limitation . 
is counted from 1928. a9 4 

Another contention put forward on behalf of the appellants is that 
the account for 1924 was submitted to the plaintiff who examined it and 
satisfied himself of the correctness of the same. It is said that in token of 
his approval of the manner in which the defendants had disbursed the sums 
received by them on behalf of the plaintiffs family the latter noted “Seen.” 
The plaintiff alleged in his plaint that he was an inexperienced youth and 
that the defendant No. 1 taking advantage of his inexperience persuaded 
him to write the word “Seen” on the accounts for 1924. As already stated, 
neither party led any oral evidence cn any of the questions arising in the 
case. In the absence of evidence as regards the circumstances in which the 
plaintiff noted the word “Seen” on the account book for 1924, we are un- 
able to hold that the defendants rencered satisfactory account of the sums 
received by him up to 1924 when the plaintiff wrote the word “Seen” on 
the account book. The mere fact that the plaintiff wrote “Seen” on the 
account book does not imply that the defendants had rendered account 
up to that time and the plaintiff had satisfied himself of the correctness of 
the entries in the book which he had seen. It was the duty of the defen- 
dants to have given at least their own evidence to prove what had happened 
on the occasion in question. For these reasons we agree with the lower 
cout that the defendants failed to establish that they rendered an account 
to the plaintiff in 1924 for that year or any of the years preceding it. 
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One of the reliefs claimed by the plaintiff was’ for recovery of certain 
receipts, counterfoils and other documents (Paragraph 13 (b)). The 
learned Subordinate Judge held in answering issue No. 5 that there was no 
evidence that the defendants, were in possession of the documents claimed 
by the plaintiff. The learned Judge however expressed the opinion that 
as the defendants were liable to render account it does not matter to the 
plaintiff that the defendants were in possession of the documents claimed 
by him. It is not clear whether the learned Subordinate Judge intended 
to refuse the relief mentioned in 13 (b) of the plaint. The decree appeal- 
ed from has not, however, granted that relief which should therefore be 
considered to have been refused. We agree with the learned Subordinate 
Judge that the question is not of first rate importance having regard to the 
principal relief which is claimed by the plaintiff, namely, rendition of ac- 
“counts by the defendants. The learned counsel for the plaintiff-respondent 
has stated before us that if the defendants render account of what they 
received during the years in suit they would not insist on the physical hand- 

ing over of the account books to the plaintiff. 
The result of our findings is that this appeal fails and is dismissed 

with costs. ` À 
e 


Appeal dismissed. 
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VANCOUVER MALT AND SAKE BREWING 
COMPANY, LIMITED (Defendants) 
tole a versus 
N. VANCOUVER BREWERIES, LIMITED | (Plaintiffs) * 
‘ Cohtract—Agreement in restraint of trade—When can be enforced—Covenants 
. restrictive of competition—When can be upheld—tindian Contract Act, 
Sec. 27. ` i 

When’'a covenant in restraint of trade-is called in question the burden 
of justifying it is laid on the party seeking to uphold it. A contract 
which is in restraint of trade cannot be enforced unless (a) it is reasonable 
as between the parties; (b) it is consistent with the interest of the public. 
A bare covenant not to compete cannot be upheld. The covenants 
restrictive of competition which have been sustained have all been ancil- 
lary to some main transaction, contract, or arrangement, and have been 
found justified because they were reasonably necessary to render that tran- 
‘saction, contract or, arrangement effective. 

A contract whereby in consideration of a sum of money the appellants 
undertook’ for a period of fifteen years not to engage in the business of 
brewing beer and to confine themselves solely to the business of brewing 
sake, held, that the agreement was invalid and unenforceable. 

' McEllistrim v: Ballymacelligott Cooperative Society, [1919] A. C. 548 
relied on. ro 
APPEAL from a decision of the Court of Appeal of British Columbia. 


‘Wilfred Greene, K. C. and Cyril Radcliffe for the appellants. 
J. W. de B. Farris, K: C. (Canadian Bar) and Wilfred Barton for the 


‘respondents. °- 
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The following judgment was delivered by 


Lorp Macmittan—The appellants challenge in these proceedings the 
validity of an agreement in writing which they made with the respondents 
on December 5, 1927. Having beer advised that the agreement was not 
binding upon them, they intimated to the respondents that they proposed 
to act in disregard of it, whereupon the respondents brought the present 
action in the Supreme Court of British Columbia claiming a declaration 
that the agreement was valid and subsisting and enforceable by them 
against the appellants and an injunction restraining the appellants from act- 
ing in contravention of its terms. The appellants in their statement of 
defence pleaded that the agreement was l 

contrary to public policy, illegal, void and unenforceable as being [inter 

alia] an unreasonable and unnecessary restraint of trade in respect of the. 

manufacture and sale of articles of commerce. 
This defence, and others which were stated by the appellants but which 
need not be detailed here, failed before Mr. Justice D. A. McDonald, who 
granted the declaration sought and also an injunction though in less wide 
terms than claimed. His judgment was affirmed by a majority of the 
Court of Appeal (Macdonald. C. J. A., and Martin, Galliher and M. A. 
Macdonald, J. J. A. ; McPhillips, J. A., dissenting). Hence the pfesent 
appeal to His Majesty in Council. 

The material facts are not in dispute. In 1923 the appellants were 
incorporated under the Companies Act of British Columbia as a private 
limited company under the name of the Vancouver Malt and Sake Brewing 
Company, Limited. The objects of the company as set out in the me- 
morandum included the carrying an of “the business of brewers and 
maltsters in all their branches.” At the date of the agreement in question / 
the appellants held a licence under the Dominion Excise Act authorising 
them “to carry on the trade or business of a brewer of malt liquors” in 
their premises in Vancouver. By virtue of the definitions contained in 
Section $ of the Excise Act this licence authorised them to manufacture 
beer, ale, porter, Jager beer and all other fermented liquor made in whole 
or in part from malt, grain or any saccharine matter. In point of fact, 
however, they had never brewed any liquor other than sake, a Japanese 
liquor made from rice, and their plant was adapted to the manufacture of 
this liquor only. Their business was apparently confined to the Province 
of British Columbia, where the only permitted customer within the Pro- 
vince was the Government Liquor Control Board. Export trade was un- 
restricted, but the appellants did not engage in it. The respondents, 
Vancouver Breweries, Limited, who were incorporated in 1912 under the 
British Columbia Companies Act, alto held a brewer’s licence and carried 
on the business of brewers in Vancouver, but they brewed beer only. 
They had some, but not much, expert business with China, and the beer 
which they manufactured was for the most part disposed of within the 
Province to the Government Liquo- Control Board. According to the 
evidence the only breweries in operation in the city of Vancouver in 1927 
wege those of the appellants and the respondents. There were a few 
breweries operating in other parts of the Province. 


A. L. J. Be PRIVY COUNCIL 459 


In 1927 negotiations were entered into between the respondents and 
the appellants, who were then apparently not very prosperous, the out- 
come of which was the agreement now in question. In the agreement the 
appellants are called “ the Vendor ” and the respondents * the Purchaser.” 
The terms of it, which it is.necessary to set out at length, are as follows :— 

ereas the Vendor is the holder of a brewer’s licence under the Excise 

- Act and is engaged in the manufacture of Sake in the Province of British 

Columbia. 
And whereas the Purchaser is desirous of purchasing from the Vendor 

_ the goodwill of the said brewer’s licence and any, renewal or renewals thereof 

so far as the same relates to the manufacture and sale of beer, ale, porter, 

. or lager beer. l 

` Now therefore this Agreement witnesseth that in consideration ‘of the 
premises and of the sum of $15,000-00 now paid by the Purchaser to the 

‘Vendor (the receipt whereof is hereby acknowledged) the Vendor has 

bargained, sold, transferred and assigned unto the Purchaser, and does 
hereby bargain, sell, transfer and assign to the said Purchaser all its right, 
title, interest, claim and demand in, to or out of the goodwill of the 
said brewer’s licence or any renewal or renewals.thereof (except insofar 
as the same relates to the manufacture, sale and distribution of Sake). 
And the Vendor for itself, its successors and assigns covenants and 
e agrees with the Purchaser that during a period of Fifteen (15) years 
from the date hereof it will not engage in nor carry on the business of 
` manufacturing, brewing, selling or disposing of beer, ale, porter or laget 
beer, and will not brew, manufacture or sell any article or articles made in 
imitation thereof other than Sake, either by itself or through its servants 

. or agents or otherwise. a 

And the Vendor further covenants that if at any time it shall sell 
its licence to brew or any renewal or renewals thereof any such sale shall 
be made subject to the foregoing conditions. 

e And the Vendor further covenants that at no time during the said 
period of Fifteen (15) years will it be concerned directly or indirectly 
either as principal, agent, manufacturer, servant, financier or otherwise in 
any brewing business other than that of Sake, and in event of any breach 
of the covenants herein contained will pay to the Purchaser the sum of 
$15,000-00 to be recoverable ‘upon every breach of this covenant as 
agreed in liquidated damages. 

The terms of this document are certainly peculiat. It purports to be 
an agreement for the sale and purchase of the goodwill of the appellants’ 
brewers’ licence except in so far as it relates to the manufacture, sale and 
distribution of sake. As it is expressed in' the narrative, the desire of the 
respondents was to purchase the goodwill of the appellants’ brewers’ licence 
so far as relating to the manufacture and sale of beer, ale, porter and lager 
beer. What exactly is meant by the goodwill of a licence or part of a 
licence, it is difficult to conceive. The subject-matter of the sale was not 
the goodwill of the appellants’ business. The only business in which they 
were engaged was the brewing of sake, and. the goodwill of their licence 
so far as relating to sake was expressly excluded from the sale. They had 
no goodwill to sell so far as regards the brewing of beer. Nor was the 
appellants’ licence itself, even in part, the.subject-matter of the sale. 
Presumably it could not be, for a licence is personal and not transferable 


by sale. There was in fact no sale of anything. ~ 
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As Mr. Farris in his admirable argument very frankly put it, the 
primary object of the agreement is to be found not in the sale but in the 
restrictive covenants. It was a case, he said, not of restrictive covenants in 
aid of a sale, but of a sale in aid of restzistive covenants. It may be shrewd- 
ly suspected that the draftsman had read certain well-known cases on 
contracts in restraint of trade and was aware of the difficulty of support- 
ing a bare agreement not to compete unrelated to any other contract; he 
consequently invented the imposing fecade of a sale, which sold nothing, 
in order to conceal the nakedness of the restrictive covenants which were 
the real object of the transaction. Stripped of its adventitious trappings, 
the agreement is nothing more or less than a contract whereby in considera- 
tion of a sum of money the appellants undertake for a period of fifteen 
years not to engage in the business cf brewing beer and to confine them- 
selves solely to the business of brew-ng sake. Indeed, Mr. Reifel, the 
president of the respondents, when asked in cross-examination: “You 
were paying $15,000 for the purpoze of preventing that company [the 
appellants] from competing with you?” replied “Yes.” The question is 
whether such a contract is legally binding and enforceable. 

Their Lordships had the benefit of a full discussion of the law relat- 
ing to contracts in restraint of trade, and many decisions and dicta were 
quoted. It is no doubt true that the scope of a doctrine which is fouthded 
on public policy necessarily alters as economic conditions alter. Public 
policy is not a constant. More espec-ally is this so where the doctrine re- 
presents a compromise between two principles of public policy; in this 
instance, between, on the one hand, the principle that persons of full age 
who enter into a contract should be held to their bond and, on the other 
hand, the principle that every person should have unfettered liberty to 


exercise his powers and capacities for his own and the community’s benefit. | 


But that the law against contracts in restraint of trade, whatever beits 
precise scope at any given time, is a doctrine of full force and vitality at 
the present day cannot be gainsaid. The law does not condemn every 
covenant which is in restraint of trade, for it recognises that in certain 
cases it may be legitimate, and indeed beneficial, that a person should limit 
his future commercial activities, as, fo- example, where he would be un- 
able to obtain a good price on the sale of his business unless he came under 
an obligation not to compete with the purchaser. But when a covenant 
in restraint of trade is called in question the burden of justifying it is laid 
on the party seeking to uphold it. The tests of justification have been 
authoritatively defined by Lord Chancellor Birkenhead in these words :— 
“ A contract which is in restraint of trade cannot be enforced unless (a) 
it is reasonable as between the parties; (4) it is consistent with the interests 
of the public Every contract therefore which is impeached as being 
in restraint of trade must submit itself to the two standards indicated. 
Both still survive.” McEllistrim v. Ballymacelligott Co-operative Agri- 
cultural and Dairy Society’. 

The restrictive covenants in the present agreement, when submitted 
to these tests, are at once seen to present unusual features. They are not 


insegted as being reasonably necessary to render a sale effectual in the 
1[1919] A. C. 548 at 562 
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interests of both parties, for there is no transaction of sale to be protected. 
Nothing has been sold. Nor is it a case of an arrangement among traders 
to submit themselves to mutual restrictions on their activities in the com- 
mon interest of all the parties. It is simply a case of the appellants 
undertaking to the respondents in consideration of a sum of money paid 
to them “that they will not for fifteen years carry on a particular branch 
of business. That is the whole substance of the agreement. If there was 
any sale, it was a sale by the appellants of their liberty to brew beer and 
a purchase by the respondents of protection against the possible competi- 
tion of the appellants in the brewing of beer. In the case just quoted, 
the Lord Chancellor stated (at p. 563) that “the respondents were not 
entitled to be protected against mere competition,” and so far as their 
Lordships are aware there is no case in the English Law Reports, and 
certainly none was cited at the bar, in which a bare covenant not to 
compete has been upheld. The covenants restrictive of competition which 
have been sustained have all been ancillary to some main transaction, con- 
tract, or arrangement, and have been found justified because they were 
reasonably necessary to render that transaction, contract or arrangement 
effective. Mr. Farris, however, invoked and relied on the Scottish case of 
Stewart v. Stewart?, In that case a photographer in Elgin obtained from 
his brother, who had been his assistant, an agreement whereby his brother. 
in consideration of a loan of £5 bound himself not to carry on the business 
of a photographer, or to enter into the employment of any photographer, 
in Elgin or within 20 miles thereof. The Second Division of the Court 
of Session, by a majority, held this to be a legal and enforceable obligation. 
Lord Young dissented with characteristic vigour. "The circumstance that 
the restraint was locally limited was obviously a material element in the 
decision that the contract was reasonable in the circumstances. Their 
Lordships are not prepared to express approval of this decision; but it is 
perhaps enough to say that the contract there differed in the material 
respect of its local limitations from the agreement now under considera- 
tion. In another Scottish case referred to by Mr. Farris, viz., Ballachulish 
Slate Quarries Co., Ltd. v. Grant®, there was the important distinction that 
the restrictive obligation was ancillary to a contract of employment. 

In their Lordships’ opinion not only are the restrictive covenants of 
the present agreement open to the objection that they constitute a pur- 
chase of protection “against mere competition,’ > but the terms themselves 
of the covenants are in any event so wide that they cannot pass the test 
of reasonableness as between the parties. The restrictions are not confined 
to Vancouver, or even to the Province of British Columbia; they prevent 
the appellants from manufacturing beer anywhere in the world. This, 
in their Lordships’ view is in itself a sufficient ground on which to condemn 
them. World-wide restrictions have passed muster in the Courts, but 
only where the restrictions to be reasonably effectual had to be world 
wide. Here, even if it was legitimate for the respondents to buy pro- 
tection for their Vancouver business, which their Lordships are far from 
accepting, it was out of all reason to place an embargo on the appellants 
brewing beer anywhere. Mr. Farris maintained that the restrictions, limi- 


771899] 1 F. 1158 [1903] 5 F. 1105 
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ted themselves by practical considerazions to the Province, and that this 
limitation should be held to be implied as a matter of construction. But 
it is not so nominated in the bond, znd their Lordships see no reason to 
import a limitation which the parties have not seen fit to express, in order 
to aid so unprecedented a contract. Nor did it help the respondents’ case 
to point out that the appellants were badly in need of the $15,000 to 
enable them to improve their plant and carry on their business, and so to 
argue that ‘the contract was to their benefit and even to the public benefit 
by enabling them to avoid closing down or insolvency. The receipt of a 
sum of money can generally be shown to be advantageous to a business 
man, but his liberty to trade is not an asset which the law will permit 
him to barter for money except in special circumstances and within well- 
recognised limitations. 

The agreement being thus, in their Lordships’ view, invalid and un- 
enforceable for the reasons stated, it is unnecessary to say anything about 
certain other objections to it which were referred to by the appellants 
and dealt with in the Courts below. 

Their Lordships will humbly advise His Majesty that the appeal be 
allowed, the judgments of the Supreme Court and the Appeal Court of 
British Columbia be recalled, and the action be dismissed. The appellants 
will have their costs here and below. Appeal allowed ° 

Blake and Redden—Solicitors fcr the appellants. 

Gard Lyeel and Co.—Solicitors for the respondents. 


PRIVY COUNCIL 
KAMTA SINGH anp oTHeErRs (Plaintiffs) 
Versus 
CHATURBHUJ SINGH anp oTHeERs (Defendants) * 

Transfer of Property Act, Sec. 59—Mor!gage to secure a sum over one hundred 

rupees—Terms to be found in a a lalla mortgage deed as modified by 

subsequent verbal arrangensent—Whether can be proved—Sec. 82—Suit 

for contribution—Essential condition. 

Where the purchasers of part of the lands comprised in a mortgage 
having bought subject to the mortgage and having paid off the mort- 
gage debt, institute a suit claiming contribution from persons owning 
other parts of the lands subject to such mortgage, it is essential for the 
plaintiffs to allege and prove a mortgage affecting both their lands and 
also the lands of the defendants. 

The mortgage relied on by the plaintiffs was alleged to have been to 
secure Rs. 14,000, and the plaintiffs alleged that the terms of the security 
were to be found not in a certain duly registered mortgage deed, but 
in that deed as modified by 1 verbal arrangement subsequently made. 
The defendants admitted a modification by verbal agreement, but attri- 
buted to the verbal agreement an effect different from that alleged by 
the defendants. Held, that having regard to the provisions of Sec. 59, 
Transfer of Property Act, the plzintiffs cannot prove their allegations as 
to the security at all. Heid, further, chat as the plaintiffs admitted that 
the transaction was not governed by the registered mortgage deed alone, 

@ it would be inadmissible to allow them, when they have failed to prove 
*P. C. A. 133 of 1931 
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the transaction alleged, to set up the registered mortgage deed unmodified 
as being the instrument which alone governed the relations between the 
parties. 
APPEAL from a decision of the High Court of Judicature at Patna, 
reported in A. I. R. [1929] Pat. 664. 


W. H. Upjobn, K. C. and Wallach for the appellants. 
L. DeGruyther, K. C. and J. M. Pringle for the respondents. 


The following judgment was delivered by 


Lorp Tomirn—This is an appeal in a suit in which the purchasers of 
part of the lands comprised in a mortgage having bought subject to the 
mortgage and having paid off the mortgage debt, claim contribution from 
persons owning other parts of the lands subject to such mortgage. 

The appellants before their Lordships are the plaintiffs in the suit 
seeking contribution, while such of the respondents as are represented be- 
fore their Lordships (hereafter referred to as the respondents) are the 
persons from whom contribution is claimed. 

The suit was begun in the Court of the Subordinate Judge of 
Monghyr and was taken on appeal to the High Court of Judicature at 
Patna. In both Courts below the appellants failed. 

The history of the case begins with a mortgage dated December 6, 
1905, made by or on behalf of a joint Hindu family of part of the raiyati 
holding of such family containing about 454 acres, and also of shares in 
certain proprietary lands. 

The mortgage deed was expressed to be for an advance of Rs. 35,000, 
and was framed so as to consist of (1) an usufructuary mortgage in lieu 
of interest for a term of nine years of 175 acres described in the first 


' schedule to the mortgage, being part of the raiyati holding of the family, 


and (2) a mortgage of the 175 acres described in the first schedule, 
and also of shares in certain proprietary lands described ın the 
second schedule as security for all the monies, principal and otherwise, 
owing under the mortgage. 


The mortgage deed was duly registered within a day or two of its ex- 
ecution, but full effect was never given to it. It is admitted by both 
parties that as the result of a verbal agreement entered into between the 
mortgagors and mortgagees about the time at which the deed was register- 
ed, the mortgagees advanced Rs. 14,000 only of the Rs: 35,000 mentioned 
in the deed, and were put into usufructuary possession of 70 acres only out 
of the 175 acres mentioned in the deed. There is a conflict between them 
as to whether as the result of the verbal agreement the remainder of the 
175 acres of which usufructuary possession in lieu of interest was not given 
were excluded wholly from the mortgage so as to cease to be any part 
of the security. 

Between the date of the mortgage deed and December, 1915, the 
mortgagors sold to the respondents some 316 acres out of the total raiyati 
holding of 454 acres. It is not disputed that some part of those 316 
acres was included in the 175 acres mentioned in the mortgage deed, but 
no part of them appears to have been included in the 70 acres of which 
usufructuary possession was given to the mortgagees. i 
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Cin. The sale to the respondents was not expressed to be subject to any 

Tp, mortgage, but the conveyance to them contained a declaration to the 

194 affect that the title of the vendors was free from any flaw or defect, and 

Kamra also a covenant by the vendors to make good any loss should the title 

SweH prove defective. . 
CHATURBHUJ On December 2, 1915, the mortgagors sold and conveyed a further 

SINcH 61 acres of the raiyati holding of 454 acres to certain persons (hereafter 
Lord Tom. referred to as Harbans). 

lm These 61 acres or some parts of them were included in the 70 acres 
of which usufructuary possession had been given to the mortgagees. 

In the conveyance to Harbans the consideration was expressed to 
be Rs. 18,932. Of this sum Rs. 1,932 were expressed to have been paid 
to the mortgagors, but the mortgagors were stated to have “kept in de- 
posit” with Harbans Rs. 17,000, the balance of the consideration, for 
payment as to Rs. 3,000 of a certain mortgage debt of that amount, with 
which this case is not concerned, and as to Rs. 14,000 with payment of 
the amount advanced on the mortgage created in December, 1905. 

In 1916 the Revenue authorities, not having been paid the rent pay- 
able in respect of the raiyati holding or some part of it, issued a certificate 
for the recovery thereof under the provisions of the Public Demands Re- 
covery Act (Bengal Act II of 1895). ° 

In the result 137 acres of the raiyati holding, including the 61 acres 
purchased by Harbans, but not including any of the 316 acres purchased 
by the respondents, were put up for sale by the Revehue authorities. and 
the right, title and interest of the mortgagors and Harbans therein were 
sold to and purchased by the appellants. 

In the Courts below there are concurrent findings (for the sup- 
port of which there was in their Lordships’ opinion evidence) that the 
purchase was made by the appellan-s as benamidars of Harbans. These 
findings should not in their Lordships’ judgment be disturbed, though 
in the view which their Lordships take of the case they become immaterial. 

Subsequently the appellants paid off the mortgage debt of 
Rs.14,000 and’ commenced this suit to recover contribution from the res- 
pondents. 

In their plaint the appellants set out the mortgage deed of December 6, 
1905, and then in para. 5 alleged in effect that according to an amicable 
settlement effected between the mortgagor and mortgagees the sum of 
Rs. 14,000 only was paid by the mortgagees out of Rs. 35,000 mentioned 
tn the deed and that instead of 175 acres only 70 acres came into the pos- 
session of the mortgagees, but that the other stipulations of the mortgage 
deed remained intact. 

The respondents in their written statement in effect alleged that the 
fresh agreement between the parties took out of the mortgage for all pur- 
poses all the raiyati land except the 70 acres of which usufructuary pos- 
session was given to the mortgagees. 

A number of matters have been considered and adjudicated upon by 
the Courts below which in the view their Lordships take of this case do 
no® demand ‘consideration. and upon these matters therefore their Lord- 
ships must not be taken to indicate any opinion. 
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In their Lordships’ judgment the answer to this appeal is to be found 
in Section 59 of the Transfer of Property Act, which is in the following 
terms:— 


Where the principal money secured is one hundred rupees or upwards, 
a mortgage can be effected only by a registered instrument signed by the 
mortgagor and attested by at least two witnesses. 

Where the principal money secured is less than one hundred rupees, 
a mortgage may be effected either by an instrument signed and attested 
as aforesaid, or (except in the case of a simple mortgage) by delivery of 

. the property. 

Nothing in this section shall be deemed to render invalid mortgages 
made in the towns of Calcutta, Madras, Bombay, Karachi and Rangoon, 
by delivery to a creditor or his agent of documents of title to immove- 
able property, with intent to create a security thereon. 

The appellants are suing as persons who, owning one property sub- 
ject, with property of other persons, to a common mortgage, have paid off 
the mortgage and are entitled to call on the owners of the other property to 
bear their proper proportion of the burden. It is therefore essential for 
them to allege and prove a mortgage affecting both their lands and also 
the lands of the respondents. 


/ *As the mortgage relied on is alleged to have been to secure Rs. 14,090, 
/ the section which has been cited applies, and the mortgage cannot be 
proved unless it be in writing and duly registered. 


In fact, the appellants allege that the terms of the security are to be 
found not in the deed of December 6, 1905, but in that deed as modified 
by a verbal arrangement subsequently made. The respondents admit a 

\ modification by verbal agreement, but attribute to the verbal agreement 
\ an effect, different from that alleged by the appellants. Here is the mis- 
chief which apparently the statute seeks to prevent. Having regard to the 
statute the appellants cannot, in their Lordships’ opinion, prove their alle- 
gations as to the security at all. 

Moreover, as the appellants admit that the transaction was not 
governed by the registered mortgage deed alone, it would be inadmissible 
to allow them, when they have failed to prove the transaction alleged, to 
set up the registered mortgage deed unmodified as being the instrument 
which alone governs the relations between the parties. 

For the reasons which have been indicated and without expressing any 
opinion upon the other matters dealt with in the Courts below, their Lord- 
ships are of opinion that this appeal fails and ought to be dismissed, and 
they will humbly advise His Majesty accordingly. 

The costs of the respondents who appeared in the appeal must be paid 
by the appellants. 

Appeal dismissed 
W. W. Box and Co.—Solicitors for the appellants. 


Watkins and Hunter—Solicitors for the respondents. 
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PRIVY COUNCIL 
ALLAH RAKHI anD oTHERS (Defendants) 


versus 
SHAH MOHAMMAD ABDUR RAHIM anp oTHers (Plaintiffs)* 
Limitation Act, Sec. 10 (before amendment by Act I of 1929)—Applicability 
of—Suit to recover waqf property—Secs. 144 and 139—Waqf land settled 
with mujawars—Dismissal of mujawars—Adverse possession. 

Sec. 2 of the Limitation (Amendment) Act of 1929, by which Sec. 10 
of the Limitation Act of 1908 was amended, does not apply to suits brought 
before January 1, 1929. 

The sajjadanashin of a waqf, which comprised a village dedicated for 
the maintenance of a shrine and the support of the sajjadanashin insti- 
tuted a suit to recover possession of certain land in the village from 
defendants with whose ancestors the land had been settled as mujawars 
(servants of the shrine). Twenty eight years before the suit was brought 
the sajjadanashin had properly dismissed the mujawars from their office, 
but they were allowed to remain in ‘occupation of the land and rendered 
services as mujawars at two other shrines in the village. The trial 
judge decreed the suit and on appeal the High Corrt affirmed the decree 
for possession on the ground that the land was vested in trust for a 
specific purpose within the meaning of Sec. 10, Limitation Act, antl the 
defendants could not therefore set up adverse possession. 

Held, that the suit did not come within the provisions of Sec. 10 as 
it stood unamended at the time of the institution of the suit. Held, 
further, that the decree for possession should be affirmed, as the defen- 
dants had failed to prove adverse possession, the facts being consistent 
with the occupation of the land by the defendants being by the leave 
and license of the sajjadanashin, which was induced through the muja- | 
wars continuing to perform the services at two of the other shrines in! 
the village; and as Art. 139 did not apply, the defendants’ plea of “ad- 
verse possession being obviously inconsistent with the application of 
Art. 139. 

Vidya Varuthi Thirtha v. Balusami Ayyar, 1. L. R. 44 Mad. 831=48 

I. A. 302 followed. 

APPEAL from a decision of the High Court of Judicature at Allaha- 
bad. 

L. DeGruyther, K. C. and Sir Thomas J. Strangman for the appel- 
lants. ; 


A. M. Dunne, K. C. and M. A. Jinnah for the respondents. 

The following judgment was delivered by 

SR LANCELOT SANDERSON— This is an appeal by defendants, and the 
representatives of defendants who have died since the institution of the 
suit, against the judgment and decree dated July 24, 1930, of the High 
Court of Judicature at Allahabad, confirming the decree of the First Sub- 
ordinate Judge of Saharanpur dated January 19, 1927. 

The question which falls for determination in the appeal is whether 
the plaintiff’s suit to recover possession of certain lands from the defen- 
dants is barred by limitation. Both the Courts in India held that, in view 
of the provisions of Section 10 of the Limitation Act, 1908, the suit was 

*P. C. A. 17 of 1932 
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not barred. The result was that the Subordinate Judge decreed the 
plaintiff’s suit, and the defendants’ appeal therefrom to the High Court 
was dismissed with costs. 
The plaintiff’s case is that— 
entire village Piran Kalliar Sharif, pargana and tahsil Rurki, 
district Saharanpur, has been made wagf of generation after generation 
and womb after womb from the time of the rule of the Moghal Emperors 
for the expenses of the dargah (shrine) of Hazrat Makhdum Ala-ud-din 
Ali Ahmad Sabir Saheb ‘ Quds-allah Sirrabulaziz’ (May God sanctify his 
cause) situate in the aforesaid village and for maintenance of the Sajjada- 
nashin of the shrine generation after generation and the plaintiff as 
Sajjadanashin is the manager of the waqf, 
and that all the defendants except certain named defendants are mujawars. 
It was alleged that the predecessors of the plaintiff settled the ances- 
tors of the mujawars in the said village and the sajjadanashin for the time 
being, in return for their services in connection with the shrine, allowed 
the mujawars to occupy the lands in suit, being part of the waqf lands, 
for their maintenance. 
The plaintiff is the present sajjadanashin of the said waqf property, 
and the other parties to the suit were at one time mujawars, i.e., servants 
of thg shrine and their assigns. 


Both Courts have held, and it is not now disputed, that the entire 
village was dedicated in waqf for the maintenance of the above-mentioned 
shrine and for the maintenance of the sajjadanashin. 


It appears that in 1758 the ancestors of the mujawars executed an 
agreement in favour of the then sajjadanashin. This was obviously en- 
tered into for the protection of the waqf and as a safeguard against the 
‘assertion of any adverse title by the mujawars. 


" The following passage therein is material as showing the relations and 
positions of the respective parties:— 
We do not in any way interfere with the village or the monastery. 
The Sajjadanashin is owner ofthe entire village and the shrine. If here- 
after we make any sort of claim, it shall be false under the holy Moham- 
medan law. We relinquish our right to the 100 bighas pukhta of amlak 
land 3nd the half share of sugar and bread which had been given by the 
Sajjadanashin’s ancestors to our grandfather, because the Sajjadanashins 
are the proprietors of the village and the monastery. If they allow us 
to continue to sweep the holy shrine, they are the proprietors, and if they 
dismiss us and appoint another to sweep it in our place they are the pro- 
prietors. We have no claim of any sort. 

The Courts in India having held that the entire village was included 
in the waqf, that the plaintiff was the sajjadanashin, and that the defen- 
dants (other than their transferees) had been in possession of the lands 
in suit as mujawars of the shrine, came to the conclusion that the mujawar 
defendants could not set up adverse possession, although they had been 
dismissed from their appointment as mujawars of the shrine in 1898, Le., 
about 28 years before the suit was brought, and had remained in possession 
of the lands in suit until the date of the suit, viz., January 29, 1926. 

The ground of their decision, as already stated, was that Sectione10 
of the Limitation Act, 1908, applied. ' 
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Crn The section is as follows:— 
Notwithstanding anything hereinbefore contained, no suit against a 


eis person in whom property has become vested in trust for any specific 
Arlan RAKHI purpose, or against his legal repzesentatives or assigns (not being assigns 
v. for valuable consideration), for the purpose of following in his or their 
v PERSE hands such property, or the proceeds thereof, or for an accont of such 


property or proceeds, shall be barred by any length of time. 
wos Section 10 was amended by Section 2 of tke Indian Limitation 
, Su Lancelot (Amendment) Act, 1929, which provided as follows:— 


ABDUR RAHIM 


Sonilerion 2. In Section 10 of the Indian Limitation Act, 1908 (hereinafter 
referred to as the said Act), the following paragraph shall be inserted, 
namely :— 


For the purposes of this section any property comprised in a Hindi, 
Muhammadan or Buddhist religious or charitable endowment shall be , 
deemed to be property vested ın trust for a specific purpose, and the / 
manager of any such property shall be deemed to be the trustee thereof. | 

It was provided by Section 1 (2) that the said Amendment Act | 
should come into force on January 1, 1929. 

The suit, which is the subject of this appeal, was brought on January 
29, 1926, and the question whether it was then barred by limitation must 
depend upon the law of limitation which was applicable to the suit at i 
that time. ° 

The provisions, therefore, of the Amendment Act of 1929 are not 
applicable, and the question is whether the unamended Section 10 of the | 
Limitation Act of 1908 is applicable to this suit. 

In order to bring the suit within that section it would be necessary 
for the plaintiff to show that the lands in question had become vested in; 
the defendants in trust for a spec'fic purpose, or that they were the assig 
of the sajjadanashin, in whom thz lands had become vested for suc 
purpose. . 

Now, it had been held by this Board in the judgment which was 
delivered by Mr. Ameer Ali in Vidya Varuthi Thirtha v. Balusami Ayyar' 
that the Mohammadan law relating to trusts differed fundamentally from 
the English law. 

It was said that— 

It owes its origin to a rule laid down by the Prophet of Islam, and 
means ‘the tying up of property in the ownership of God the Almighty 
and the devotion of the profits for the benefit of human beings.’ When 
once it is declared that a particular property is waqf, or any such expres- 
sion is used as implies wagf, or the tenor of the document shows, as in 
the case of Jewan Doss Sabu v. Shab Kubeeruddin, [(1840) 2 Moo. I. A. 
390] that a dedication to pious or charitable purposes is meant, the right 
of the wagif, is extinguished and the ownership is transferred to the 
Almighty. The donor may name any meritorious object as the recipient 
of the benefit. The manager of the wagf is the mutawalli, the governor. 
superintendent, or curator. In Jewan Doss Sabit’s case the Judicial Com- 
mittee call him ‘ procurator? That case related to a Abankahs, a Mahom- 
medan institution analogous in many respects to a math where Hindu 
religious instruction is dispensed. The head of these khankabs, which 
exist in large numbers in India, is called a Sajjadanashin. He is the 

© teacher of religious doctrines znd rules of life, and the manager of the 
148 L A. 302 ct 312 
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institution and administrator of its charities, and has in most cases a larger Cav. 
interest in the usufruct than an ordinary mutawalli. But neither the = 
séjjadanashin nor the mutawalli has any right in the. property belonging 
to the pee property is not vested in him and he is not a ‘ trustee’ Avene Rawas 


in the ical sense. v. 
. Aftér a reference to the provisions of Section 10 of the Limitation 42°", 
Act, 1908, the judgment proceeds as follows, at page 315:— Aspur Rann 


The language of Section 10 gives the clue to the meaning and appli- Sh Lancelot 
cability of Article 134. It clearly shows that the article’ refers to cases Sanderson 
of specific trust, and relates to property ‘conveyed in trust.’ Neither 
under the Hindu ‘law nor in the Mahommedan system is any property 
‘conveyed’ to a shebait or a mutawalli, in the case'of a dedication. Nor 

_ is any property vested in him; whatever property he holds for the idol or the 
institution he holds as manager with certain beneficial interests regulated 
by custom and usage. Under the Mahommedan law, the moment a waqf 
is created all rights of property pass out of the waeqif, and vest in God 
Almighty. The curator, whether called mutewalli or sajjadanashin, or 
by any other name, is merely a manager. He is certainly not a ‘ trustee’ 

i as understood in the English system. 
It was stated that the amendment hereinbefore mentioned of Section 
) 10 by the Act of TIRIN was effected in consequence of the above-mentioned 
} decision. ` 


' Their Lordships are of opinion that, in view of the above-mentioned 
decision (which apparently was not brought to the attention of the learned 
Judges who adjudicated upon this case), it must be held that the suit did 

\ not come within the provisions of Section 10 as it stood unamended at 
the time of the institution of the suit, and consequently that the decision 

\ of the Courts in India cannot be supported on the above- mentioned 
‘ ground. 

‘It was argued by the learned counsel for the appellant-defendants 
that if Section 10 did apply to this suit, the defendants were assigns of 
the plaintiff for valuable consideration, and that therefore the section did 
not apply. 

In view of the above-mentioned conclusion of their Lordships, it is 
not necessary to express any opinion on this argument. 

The learned counsel for the plaintiff, however, argued that although 
the plaintiff could not succeed on the above-mentioned point, he could 
uphold the judgment of the Courts in India on another ground. 

It was urged by him that inasmuch as the defendants relied upon 
Article 144 of the first schedule of the Limitation Act, 1908, it was 
necessary for the defendants to show that, they had been in adverse pos- 
session of the lands in suit for more than 12 years prior to the institution 
of the suit. The learned, counsel drew attention. to the fact that the 
fourth issue settled in the Trial Court was as- follows:— 

4. Whether the defendants have been in possession for more than 
12 years, and has their possession become adverse and proprietary, 
and is the suit therefore not maintainable? _ 
and that the defendants had not succeeded in ‘obtaining a decision in heir 
favour on that issue by. either of the. Courts in India. 
59 
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It is clear that the learned Judges of the High Court did not decide 
this issue: they based their conclusicn on Section 10 of the Limitation Act, 
and therefore it was not necessary for them to go further. 


The learned Subordinate Judge referred to the said fourth issue and 
the question of adverse possession, but he too held that Section Ļ0 of the 
Limitation Act, 1908, was applicable to the case, and that therefore no 
question of limitation arose. 


In view of the absencė of any findings by the Courts in India upon 
the above-mentioned material issue, their Lordships have considered whe- 
ther the case should be remitted to the Courts in India in order that a 
specific finding might be arrived at in this respect. 

But having regard to the fact that the suit was instituted nearly eight 
years ago, that the value of the lands in suit is not very large, and that, 
as far as they are aware, no evidence, beyond what appears in the record, 
could be produced, their Lordships have come to the conclusion that the 
issue should be disposed of upon the evidence which is now before them. 

The main argument on behalf of the appellants in respect of this 
part of the appeal related to Article 144 of the Schedule of the Limitation 
Act, 1908, and to the allegation that the possession of the defendant 
mujawars had been adverse for more than twelve years before the inswitu- 
tion of the suit. 

The learned counsel for the appellants referred to Article 139 as well 
as Article 144. It may be noted at once that the appellant’s plea of 
adverse possession is obviously ‘inconsistent with the application of Article 
139, which relates to the case of a landlord suing to recover possession 
from a tenant. 

The grounds mainly relied upon as supporting the plea of adverse 
possession were as follows:— 

In May, 1894, the mujawars brought a suit against Zahur-ul- Pen 
who was then the sajjadanashin, praying for a declaration that “the plain- 
tiffs are the owners of two out of five shares in 20 biswas (i.e., the entire 
20-biswa village being divided into five shares, the plaintiffs are ‘the owners 
of two of them).” ° 

The plaintiffs claimed further to be mutwalis of the shrine of Ala- 
Uddin. 

_ The Subordinate TA dismissed the suit. The mujawars appealed 
to the High Court of Judicature at Allahabad, which e e the appeal 
with costs in 1897. 

In 1898 Zahur-ul-Hasan, the then sajjadanashin, ee the muja- 
wars from service at the said shrine of Ala-Uddin, and appointed others 
in their places. 

The mujawars, however, were allowed to remain in possession of the 
lands now in suit. It appears that there are two other shrines in the said 
village, and that the mujawars claimed to be attendants of all three shrines 
and to be entitled to perform the services connected therewith. 

In 1901 the mujawars brought a suit against Zahur-ul-Hasan alleging 
their right to act as attendants of the three shrines, that Zahur-ul-Hasan, 
the sajjadanashin, had obstructed them in the performance of their duties 
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in one shrine (ie., the shrine of Ala-Uddin), and that he threatened to Crm 
interfere with the performance of their duties in the other two shrines, Igy; 
and they claimed an injunction to restrain the defendant from obstruct- —— 
ing the plaintiffs in the performance of their duties and collection of fees. acne 


The Munsif, who tried the case, dismissed the suit with costs, and SHAH 
this decision was affirmed on appeal. It was held that the mujawars were OTUA 
liable to be dismissed and had been properly dismissed from their office in pe 
respect of the said shrine of Ala-Uddin., This was in 1903. Sir Lancelot 


It is to be noted that in this last-mentioned litigation no claim was S 
made by the mujawars to be owners of the lands occupied by them or that 
they were mutwalis. 


Their claim was limited to a right to perform services as attendants 
at the shrines. 


. This.litigation and the allegations therein of the mujawars, in their 
Lordships’ opinion, are quite inconsistent with the mujawars setting up 
a title to the lands occupied by them adversely to the sajjadanashin. On 
the other, hand, they are consistent with the contention of the plaintiff 
that the mujawars had acquiesced in the decrees of the Courts in the 
18% suit, which decided that the mujawars were not owners: of the lands, 
and that consequently in the 1901 suit the mujawars were asserting a right 
to act as attendants at the shrines under the supervision of the sajjadanashin 
and no more. - 


On behalf of the appellants reliance was placed upon an agreement 
alleged to have been made in January, 1815, between the mujawars and 
the then sajjadanashin, by which ‘the village was divided into five shares, 
of which the mujawars were to have two shares, and upon the fact that 
the mujawars were subsequently recorded as the proprietors of such shares. 
It is difficult to understand how this came about, for the lands in the 
village were undoubtedly waqf, and the sajjadanashin could not convey 
any valid title in such lands to the mujawars, and as long as the mujawars 
remained in possession of the lands by reason of the services which they 
rendered to the shrines, no question of possession adverse to the sajjada- 
nashin could arise. ` 

It is not necessary for their Lordships to refer in further detail to 
the evidence, except to notice that no witness was called to support the 
case of the appellant mujawars, who relied entirely on the documentary 
evidence. : 

Their Lordships, having considered all the evidence in the case, are of 
opinion that the mujawars in or about the year 1894 undoubtedly did 
assert their title to the larids in suit adversely to the predecessor of the 
plaintiff in this suit, the then sajjadanashin; but when the suit, which was 
brought by the mujawars, was decided against them, they did not persist 
in their contention that they were owners and mutwalis; they were con- 
tent to occupy the position of attendants and servants of the shrines, and 
they then limited their contention to an assertion of their right to perform 
the services in connection with the three shrines without obstruction, from 


the then sajjadanashin. 
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When this further contention wzs decided against them in 1903, they 
were allowed to remain in occupation of the lands by the sajjadanashin. 


In considering the effect of this continued occupation of the lands 
it must be remembered that the mujawars, the predecessors of the appel- 
lant-defendants, had been let into possession of the lands in consideration 
of their services as attendants at the shrine of Ala-Uddin, and though 
they were dismissed from attendance at that shrine, they claimed to be 
entitled to render services and to collect fees, as mujawars, at the other 
two shrines in the village, and apparently they were permitted so to do. 


Their Lordships are of opinion that the facts relating to the period 
subsequent to the year 1903 are consistent with the occupation of the 
lands by the appellant-defendants being by the leave and licence of the 
sajjadanashin, which was induced through the mujawars continuing to 
perform the services at two of the sh-ines in the village. 


There is no doubt that the title to the lands was in the plaintiff, and 
the onus was on the appellant-defendants to prove the adverse possession 
relied on. 


In the words of Lord Robertson, when delivering the judgment of 
the Board in Radhamoni Debi v. The Collector of Khulna, “The pos- 
session required must be adequate in continuity, publicity and in extent 
to shew that it is possession adverse to the competitor.” 

Their Lordships for the reasons above-mentioned are of opinion that 
the appellant-defendants have not discharged that onus. 

It is necessary to refer to one other matter, viz., the fact that certain 
transfers were made by some of the mujawars; but the Subordinate Judge 


stated, and it has not been disputed, that the transfers which have been 
impeached were made within twelve years of the institution of the stit 


and so no question of limitation arises as to them. There were apparently 
other transfers of older date, but these were transfers between the muja- 
wars inter se and it has not been shcwn that any of such transfers was 
made with the knowledge of the sajjadanashin, so that such transfers can- 
not be relied on as showing that the possession of the mujawars was 
adverse to the sajjadanashin. 


For the above-mentioned reasons their Lordships are of opinion that 
the appeal should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 

Appeal dismissed 

Douglas Grant ¢ Dold—Solicitars for the appellants. 

Hy. S. L. Polak & Co.—Solicitors for the respondents, 
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HARI CHAND (Applicant) 
versus 

OS INDER SEN (Plaintiff) * 

Civil Procedure Code, Sch. 11, Para 15—Partses and arbitrator agree that refer- 
ence be revoked—Court should supersede arbitration—How reference can 
be revived—"Otherwise invalid” —Meaning of. 

Where both the parties and the arbitrator agree that the reference be re- 
voked, the arrangement amounts to an agreement between the plaintiff and 
the defendant that the reference be revoked and to a refusal by the arbi- 
trator to arbitrate, and the court should supersede the arbitration. The 

l authority of the arbitrator, having been revoked by both the parties with 
| i his consent, could not be reconferred upon him by only one of the parties 
| and the court. Accordingly nothing short of a fresh agreement to refer 
could invest the arbitrator with power to decide the controversy between 
the parties. ` 
Crv Revision from an order of BABU MAKHAN Lar, Second Sub- 
| ordinate Judge of Saharanpur. 


P. M. L. Verma for the applicant. 
Shiva Prasad Sinha for the opposite parties. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—These two connected revisions are directed 
against a decree passed by the learned Subordinate Judge of Saharanpur, 
ordering that an award be made a rule of the court. The circumstances 

\ under which the award was made are as follows :—The plaintiff, Inder 
Sen, brought a suit for partition, inter alia, of a certain going concern. 
Mitter Sen, defendant No. 1, is the brother of the plaintiff. Hari Chand, 
defendant No. 2 and Sumer Chand, defendant No. 3 belong to the same 
family. Sumer Chand died during the pendency of the suit in the lower 
court. Sumer Chand’s interest survived to Hari Chand and therefore 
no proceedings for substitution of names were taken. It is not necessary 
to mention in detail the controversy which arose between the parties to 
the case. The plaintiff and the three defendants agreed to refer their 
differences to an arbitration by Babu Mela Ram, a vakil. The court ac- 
cordingly made ‘a reference. The proceedings before the arbitrator were 
long and remained pending from May 30 to October 11, 1932, without 
any award being made. The court extended the time for the award be- 
ing filed several times. On October 11, 1932 the court granted an 
extension for the last time till November 10, 1932. The learned Sub- 
ordinate Judge made the parties and the arbitrator to understand that 
sae “should ‘expedite the matter and no request for further time be 
made.” i 


The defendants were dissatisfied with the arbitration and applied to 
the court on October 11, 1932 for permission to revoke the reference. 
The court, however, did not supersede the arbitration and directed the 
arbitrator to make his award and file it by November 10, 1932. On 
November 9, 1932 the defendant, Mitter Sen, intimated to the arbitrator 
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that he was not willing to have the case decided by the arbitrator. The 
defendant Hari Chand also joined Mitter Sen in asking the arbitrator to 
refrain from proceeding with the arbitration. The third defendant, 
Sumer Chand, had died in the meantime. Mr. Mela Ram, who appears to 
have been prompted by the best of motives, told the plaintif$' that the 
defendants were no longer willing tə have the case decided by the arbi- 
trator, and requested him (the plaictift) to agree to a revocation of the 
reference. The plaintiff agreed. Thereupon Mr. Mela Ram drew up a 
report, stating the facts mentioned above and asking the court to super- 
sede the arbitration. In conclusior he apologized for having taken a 
jong time in bringing the arbitration proceedings to an end and expressed 
his thanks to the plaintiff who had, at his instance, agreed to revoke the 
reference. It is quite clear to us that Mr. Mela Ram who had agreed to 
act as the arbitrator as a friend of the parties found that one of them, 
if the award happened to be against him, was likely to impugn his impar- 
tiality. Accordingly he did not think it desirable to proceed with the 
arbitration. The plaintiff, who was not otherwise agreeable to the course 
suggested by the defendants, acceded to the request of Mr. Mela Ram 
and agreed to the arbitration being superseded. 

On receip: of the arbitrator’s 1eport, the learned Subordinate Judge 
recorded an order that the case should be put up for November 10, 1932, 
which was the date fixed for the award being filed. It appears that shortly 
after the aforesaid order was passed. the plaintiff appeared through his 
counsel and insisted on the case being decided by the arbitrator. The 
learned Subordinate Judge noted a second order of November 9, 1932, 
which runs as follows:— 

The plaintiff does not want to resile from the arbitration and his vakif 
contests the defendants’ right to resile from it at such a belated and almost 
complete stage of the arbitration. My attention is drawn to Kunji Lal v. 
Banwari Lal, A. I. R. [1918] Pet. 83=48 In. Cas. 711 also in support of 
the above contention. The arbitration ıs, therefore, not set aside and the 
matter will be put up again before me on the 10th, the date fixed for the 
return of the award. 

It should be noticed that the defendant was not present on that date, 
nor does the learned Subordinate Judge seem to have considered the effect 
of the plaintiff’s consent given before the arbitrator to the revocation of 
the reference. 

On November 10, 1932, when the case was taken up, Mr. Mela Ram 
was not present. He was said to have gone to Delhi. The case was ad- 
journed to November 14, 1932, when Mr. Mela Ram was sent for by the 
learned Subordinate Judge. On being persuaded by the learned Sub- 
ordinate Judge, he agreed to resume the arbitration proceedings. He said 
he had no objection personally to decide the case. Time was granted to 
him till November 17, 1932, when he filed his award. Both the defendants 
objected to the award being given effect to. The learned Subordinate 
Judge, however, passed a decree in terms of the award. Civil Revision 
No. 39 of 1933 has been filed by the defendant, Hari Chand, and Civil 
Revision No. 218 of 1933 has been filed by defendant, Mitter Sen. 

© The sole question argued by the learned advocate for the applicants 
is that all the parties and the arbitrator having agreed on November 9, 
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1932 to the arbitration being superseded, it was not open to the learned 
Subordinate Judge to refer back the case to the arbitrator, nor was the 
arbitrator competent to deal with the matter after the events which had 
happened on November 9, 1932. We are of opinion that thìs contention 
is well-fdġnded. It is no doubt true that after a reference has been made 
through court, one of the parties cannot resile from it and that unless 
the court passes an order superseding the arbitration, the arbitrator’s 
authority subsists, In the case before us the position is materially dif- 
ferent. Both the parties and the arbitrator agreed that the reference be 
revoked. Clearly analysed the arrangement amounted to an agreement 
between the plaintiff and the defendants that the reference be revoked and 
to a refusal by the arbitrator to arbitrate. The fact that the plaintiff 
had to be persuaded by Mr. Mela Ram to agree to the course suggested by 
the defendants is wholly immaterial. Similarly the reasons which led 
Mr. Mela Ram to refuse to act as arbitrator are not material. 


The learned advocate for the plaintiff-respondent strongly contend- 
ed before us that the plaintiff’s consent expressed on November 9, 1932 
was not ‘genuine’ and that his subsequent action before the court should 
not be lost sight of. We do not think that the plaintiff’s consent given 
before the arbitrator can be termed otherwise than “genuine”. It is not 
sugg&ted that he was merely keeping up appearances or had any inten- 
tion to deceive anybody, nor is it suggested that he was coerced into 
giving his consent by the arbitrator or by anybody else. It is, how- 
ever, clear that the plaintiff, if left to himself, would have preferred the 


, case to be decided by Mr. Mela Ram, but the latter induced him, of 
` course, by proper means to agree to the revocation of the arbitration 


and the case being decided by the court. The arbitrator himself de- 
sired to wash his hands of the arbitration proceedings. He had accepted 
a somewhat onerous and thankless task of deciding a complicated case, but 
when he discovered that one of the parties openly impugned his imparti- 
ality, he decided to refuse to make an award. 

The question of law which emerges from these facts is whether 
there was a subsisting reference after the arbitrator submitted his report of 
November 9, 1932, embodying the agreement of the parties and his own 
determination in the matter. 

In our opinion a reference to arbitration initially derives its force from 
the agreement of parties. Where the parties agree that any matter in dif- 
ference between them be referred to arbitration, the court has no option 
and must make a reference (Schedule IJ, paragraph 3). It follows as a 
corollary that if the parties agree that a reference be withdrawn, at any 
rate, if the arbitrator also agrees, the court should supersede the arbitra- 
tion. In the case before us the parties and the arbitrator were of one mind 
on November 9, 1932 and but for the action which the court subsequently 
took, no question:of a fresh submission could have arisen and in the cir- 
cumstances of the case the court should have superseded the arbitration. 
An additional reason for that course was that the learned Subordinate 
Judge had, by a peremptory order, fixed November 10, 1932 for the award 
being filed. By that date there was no award before the court and on the 
contrary he had the report of the arbitrator, containing a polite refusal 
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to arbitrate. We think that the reference originally made by the parties 
and accepted by the arbitrator did not subsist on November 10 when the 
court successfully persuaded Mr. Mela Ram to resume the arbitration pro- 
ceedings and to make the award. The fact that subsequently the plain- 
tiff and Mr. Mela Ram reconsidered their previous resolve in coftcurrence 
with the defendants could not revive the reference which had come to an 
end. In our opinion nothing short of a fresh agreement to refer could in- 
vest the arbitrator with power to decide the controversy between the par- 
ties. 

The learned advocate for the plaintiff opposite party referred to the 
terms of Paragraph 15 of the Second Schedule to the Civil Procedure Code 
and argued thac no award can be sez aside except for one of the reasons 
therein mentioned. As regards Clause (c) which provides that an award 
may be set aside on the ground that the same was made after the issue of 
an order by the court superseding arbitration or that the award is “other- 
wise invalid”, it was urged that the last ground should be taken ejusdem 
generis with the ground mentioned before, that is to say, it should be some 
ground akin to corruption or misconduct of the arbitrator. In our 
opinion this contention is not sound. As already stated the agreement to 
refer was abrogated by the agreement of the parties and the refusal of the 
arbitrator on November 9, 1932 and that any award subsequently «made 
in the teeth of opposition by one of the parties, cannot be considered to 
be a valid award. We are clearly of opinion that the authority of the arbi- 
trator, having been revoked by bota the parties with his consent, could 
not be reconferred upon him by orly one of the parties and the court. 
Any award made in these circumstanzes cannot be upheld as a valid award. 
The learned Subordinate Judge acted illegally and at least with material 
irregularity in the exercise of his jurisdiction in returning the case to the 
arbitrator and subsequently passing a decree in terms of the award. » 


The result is that these revisions succeed. ‘The decree passed in terms 
of the award is set aside and the award is declared to be valid. The suit 
shall be disposed of according to law. The applicants shall have their costs 
from the plaintiff opposite party. l 

Revisions allowed 


INDIAN STATES BANK LTD. (Iv LigumaTION)—IN THE MATTER OF* 


Companies Act, Sec. 230(5)—Voluntary wrnding-up followed by compulsory 
winding-up—Date of commencement of windmg-up. 

Under Sec. 230(5) of the Ccmpanies Act the date of the commence- 
ment of the winding-up in the case of a compulsory winding-up which 
had been preceded by a voluntary winding-up must be the date of the 
commencement of the voluntary winding-up. 

In re Russell Hunting Record Co., [1910] 2 Ch. 78; Havena Explora- 
tion Co., Ltd., [1916] 1 Ch. & referred to. 


Report by the Official Liquidator. 
i Bhagwati Shankar (Official Liquidator) for the Indian States Bank. 


*Mis. Case 784 of 1931 
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The following judgment was delivered by 
YOUNG, J fhis is a report by the Official Liquidator of the Indian 
States Bank Ltd., for direction under the-following circumstances. The 
company in liquidation passed a resolution for voluntary winding-up on 
Septemb& 21, 1931. A compulsory order for winding-up was made on 
December 18, 1931. There were a number of servants of the company 
who had not been paid their wages for some time before the voluntary 
winding-up. Under Section 230(b) of the Indian Companies Act 
all wages or salary of any clerk or servant in respect of service rendered to 
the company within the two months next before the said date, not ex- 
ceeding one thousand rupees for each clerk or servant, shall be paid in 
priority to all other debts. 
; Under the same Section, Sub-section (5), it is enacted that 
\ the date hereinbefore in this section referred to is:—(a) in the case of a 
4 company ordered to be wound up compulsorily which had not previously 
commenced to be wound up voluntarily, the date of the winding-up order; 
and (b) in any other case, the date of the commencement of the winding-up. 
The report seeks for directions on the point as to whether the two 
» months should run from before the date of the voluntary winding-up or 
from before the date of the compulsory order. If the two months run 
from before the date of the compulsory order, the servants who have lost 
their employment at the date of the resolution for voluntary winding-u 
would not have any claim in priority. If, however, the date from which 
the two months period is to be reckoned is the date of the voluntary wind- 
ing-up, then they all would have a claim in priority to the extent .of two 
months salary. The construction of this section, in my opinion, is clear. 
The date of the commencement of the winding-up in the case of a compul- 
sory winding-up which had been preceded by a voluntary winding-up must 
be the date of the commencement of the voluntary winding-up. The 
wiriding-up undoubtedly commenced when the resolution was passed on 
{September 21, 1931. In my opinion, Section 230 makes the winding-up 
‘one continuous process. The winding-up may be commenced as voluntary 
and continued as compulsory. There would have been no difficulty about 
the construction of Section 230, if it had not been for a decision of the 
Chancery Division in England in In re: Russell Hunting Record Co.1, on the 
construction of Section 164 of the English Act of 1862 equivalent to Section 
210 of the Act of 1908 and to Section 231 of the Indian Companies Act. 
In that case it was decided that when a voluntary winding-up is followed 
by a compulsory winding-up, then, for the purposes of the fraudulent 
preference section, that is, Section 164 of the Act of 1862 and Section 210 
of the Act of 1908, the act of bankruptcy is the presentation of the petition, 
that is, the presentation of the petition for a compulsory winding-up. This 
case, however, was considered in the case of the Havana Exploration Co., 
Ltd’. There the learned Master of the Rolls came to the conclusion that the 
wordings of the two sections were completely different, and that a decision 
on the fraudulent preference secrion could not be taken to be an authority 
on the preferential claim section. ; 
I therefore direct the Official Liquidator to treat the claim for pre- 
ference by the servants of the company in liquidation as if liquidation 
commenced from the date of the resolution for the voluntary winding” up. 
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SUKH LAL AND ANOTHER 
VETSUS 
EMPEROR* t 
Criminal Procedure Code, Sec. 437—Charze sheet under Secs. 307 and 326, I. P. C. 
—Charge framed under Sec. 326—Ho order about Sec. 307—W hether order 
of discharge under Sec. 307 implied—Whether Sessions Judge can order com- 
mitment under Sec. 308, I. P. C. 

The police report on which the case was instituted in the Court of the 
Magistrate quoted Sec. 307, I. P. C., together with Sec. 326, I. P. C. as the 
appropriate section under which the accused were to be prosecuted. The 
Magistrate, whilst framing a charge against them under Sec. 326, omitted 
to say anything about Sec. 307. The Magistrate acquitted the accused; 
and on the Sessions Judge being moved by the complainant he took action 
under Sec. 437, Cr. P. C., and ordered that the accused be committed to 
sessions on a charge under Sec. 3C8, I. P. C. Held, that there was a case 
before the Magistrate under Sec. 307, I. P. C., and although he had not 
passed any orders in regard to that part of the case, it must be held that an 
order of discharge was implied. The Sessions Judge, therefore, had juris- 
diction under Sec. 437, Cr. P. C., to direct that the accused should be 
committed for trial under Sec. 308, I. P. C. 

Sheo Narain Singh v. Radha Mchan, I. L. R. 42 AU. 128 followed 

Case law discussed. 


M. A. Aziz for the appellants. 
G. S. Pathak for the opposite party. 
M. Walliuilah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


KENDALL, J—This is an application for the revision of an order of 
the Sessions Judge of Bareilly passed in the following circumstances. 
Four persons were charged before a first class Magistrate with offences 
under Section 326 of the Indian Penal Code. Two of them were con- 
victed under that section and sentenced to terms of imprisonment and the 
other two were acquitted because the Magistrate considered that the 
evidence against them fell short of absolute proof. The complainant in the 
case applied to the Sessions Judge for revision of the order of acquittal, 
and the two persons who had been convicted also appealed against their 
convictions and sentences, and in the order with which I am now concern- 
ed, the Sessions Judge allowed the revision and ordered that the two present 
applicants Sukh Lal and Bhola should be committed to sessions on a 
charge under Section 308 of the Indian Penal Code. The Sessions Judge 
remarked :— 

All the four accused persons are alleged to have assaulted Mindhai at one 
and the same time and three of -hem were armed with spears. Although 
it may not be possible to infer that they intended to kill Mindhai, the 
nature of the injuries and the manner of the assault do indeed show that 
they intended to cause such bodily injuries on him as were likely to cause 
death and in the circumstances the proper charge to frame against them was 

e one under Section 308 of the Indian Penal Code. 
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He has discussed the evidence to a certain extent and he has also 
remarked that two of the accused persons (i.¢., the present applicants) 
have been acquitted without sufficient reason. But the main sense of his 
order is that the Magistrate should not have disposed of the case himself 
but shoùld have committed it to sessions. 


It has been argued by Mr. Aziz that the order of the Sessions Judge 
is an illegal one. Under Clause (4) of Section 403 of the Criminal Pro- 
cedure Code. 

A person acquitted or convicted of any offence constituted by any acts 
may, notwithstanding such acquittal or conviction, be subsequently charged 
with, and tried for, any other offence constituted by the same acts which 
he may have committed if the court by which he was first tried was not 
competent to try the offence with which he is subsequently charged, 


and it is freely admitted by Mr. Aziz that the mere fact that the two 
applicants have been acquitted of offences under Sections 323 and 326 
of the Indian Penal Code will not save them from being tried on the same 
evidence for an offence under Section 307 of the Indian Penal Code, ie., 
an offence of attempted murder, which’ the Magistrate who has acquitted 
them was not ‘competent to try. The argument is, however, that the Ses- 
sions Judge is not empowered by either Section 436 or 437 or any other 
section of the Criminal Procedure Code to set aside an order of acquittal, or 
to order the commitment of the applicants for trial for an offence in 
respect of which no order of discharge has been pronounced. I need not 
now consider the question of Section 436 because the order of the Sessions 
Judge purports to have been passed under Section 437 of the Criminal 
Procedure Code and under that section the Sessions Judge 
on examining the record of any case under Section 435 or otherwise, may, 
if he considers that such case is triable exclusively by the court of session 
and that an accused person has been tmproperly discharged by the inferior 
court order him to be committed for trial upon the matter of which 
he has been improperly discharged. 
In the present case no express order of discharge of an offence under 
Section 307 or Section 308 of the Indian Penal Code was pronounced or 
recorded by the Magistrate, but the record shows that the police report on 
which the case was instituted in the court of the Magistrate quotes Sec- 
tion 307 together with Section 326 as the appropriate section of the Code 
under which the accused are to be prosecuted. There is nothing in the 
order of the Magistrate to show that he consciously considered whether 
Section 307 would be applicable to the case against the accused, and it is 
argued by Mr. Aziz that for this reason it cannot be said that any order 
of discharge of the offence of attempted murder was implied by the Magis- 
trate when he passed his order acquitting the applicants under Sections 
323 and Section 326, and therefore it is said the sessions court has no juris- 
diction to direct a commitment. 


It may be said at once that the Sessions Judge’s order, in so far as it 
purports to set aside the order of acquittal, i.e., acquittal on the charge under 
Section 326, appears to be without jurisdiction and is null and void, but 
this does not affect the question of whether the order of commitmens for 
trial under Sec. 308 is.a good and legal order. In‘the case of Sessions 
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Judge of Coimbatore v. Murappa Goundan’,.a Bench of the Madras High 
Court had to deal with a somewhat similar matter. A Magistrate had 
taken cognizance of a case on a police charge sheet charging the accused 
with the offences of assault and hurt under Sections 354 and 323 of the 
Indian Penal Code, but there was no mention of a charge undér Section 
376 and the prosecution did not press for a charge under that section. The 
Magistrate drew charges under Sections 354 and 323, but the District 
Magistrate on a petition of the complainant’s revised the order and directed 
the commitment of the accused under Sections 376 and 511, but the 
High Court held that as the attempt of rape was not mentioned in the 
police charge sheet on which the subordinate Magistrate took cognizance 
of the case, and the prosecution did not press for the framing by the Magis- 
trate of a charge in respect of that offence, the Sessions Judge was justi- 
fied in holding that the District Magistrate had no authority to interfere 
in revision in deciding that matter. -The Bench do not refer to any sec- 
tion of the Criminal Procedure Code, but they have differentiated the case 
before them from that decided by a Full Bench of the Madras High 
Court in the case of Krishna Reddi v. Subbamma* to which I shall refer 
again later on. Mr. Aziz has also referred to some cases decided in this 
High Court, viz., Bindesri Dube v. Emperor’ and Umrao Khan v. 
Emperor‘, but these relate rather to the merits of a case and do not really 
touch the question which I have now to consider. In the case of Abdul 
Hakim v. Baztuk Ali, however, a Bench of the Calcutta High Court 
considered this question at some length. They were deciding a case in 
which a person had been accused in a Magistrate’s Court for an offence 
under Section 465 of the Indian Penal Code and had been acquitted. , 
The Sessions Judge in revision directed the commitment of the accused } 
on a charge under Section 467, and the High Court held that as there ' 
was nothing in the Magistrate’s order to show that in his opinion on the 
materials before him the accused should not be charged under Section 467 
of the Indian Penal Code, the order could not be interpreted as being an 
order of discharge and therefore the Sessions Judge had no power to 
direct the commitment of the accused or to order a further enquiry in 
respect of that offence. - 


Jn the course of that judgment they remarked: 

The acquittal of an accused on a charge framed does not necessarily 
imply that the Magistrate discharged him in respect of any other charge 
which might have been framed. The Magistrate must consciously do 
something or make some ordez which shows that in his opinion on the 
materials before him the accused should not be charged for that offence. 

It may be accepted that the conviction or acquittal of an accused person 
on a charge framed does not and cannot carry with it the implication that 
he has been discharged of every other conceivable offence, and the opin- 
ion of the Calcutta Bench undoubtedly was that the only order of “dis- 
charge” that can be held to be implied in a Magistrate’s order is one 
with regard to a matter on which the Magistrate has adjudicated. 

In support of the order passed by the Sessions Judge, Mr. Pathak 
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has pointed to some decisions in which the circumstances were more or 
less similar to those in the present case. I have already referred to the 
Full Bench decision of.the Madras High Court in the case of Krishna 
Reddi vy. Subbanima®. In that case - certain- persons ‘were charged before 
a Magistrate under Section 379 of the Indian Penal Code and the prose- 
cution applied for a further charge under Sec. 477, but the Magistrate 
declined to ‘add this charge because, in his opinion, there was no direct 
evidence that the accused had destroyed or secreted the note. He acquitted 
the accused of the offence under.Sec. 379 and the Sessions Judge directed the 
committal of the accused for trial under Section 477. The High Court 
decided that as the order of the Magistrate was in substance one discharg- 
ing the accused in respect‘ of the offence under Section 477, the Sessions 
Judge had-jurisdiction to make the order. In the course of the judgment, 

the Bench remarked :— :- - : 
- Chapter XVIII relates to enquiries into cases triable by the court of 
session or High Court. The primary object of Section 209 is to make 
provision for the procedure in such cases. If, in the.opinion of the Magis- 
trate, there is no evidence to warrant a charge-for an offence exclusively 
- -triable by a court of session, he may “discharge” the accused in respect of 
-the alleged offence and, having done so, may proceed as regards the minor 
e offence or offences under Chapter XXI or other appropriate chapter. In 
_ fact, a Magistrate cannot proceed to act under the latter part of Sub-section 
_(1) of Section 209 until he has “discharged” the accused under the former 
part of the sub-section. This is the course which the Magistrate adopted 

in the present case. a Fs 

` This decision has been quoted in a case before the Allahabad High 
Court reported in Sheo Narain Singh v. Radha Mohan’ in which a single 
Judge ‘of this Court decided that in a case where two persons were put 
‘on trial before’ a second class Magistrate for offences under Section 307 
and Section 323 of the Indian Penal Code and one of them was discharged 
and the other charged under Section 323, the effect of this was equivalent 
to a discharge so far as the offence under Section 307 was concerned, and 
it was open to the District Magistrate to direct a further enquiry. It is 
difficult to distinguish this case on the merits from the present one, for 
in the present case, as in the reported case, the accused had been placed 
on trial before a Magistrate for offences under Section 307 and Section 
323, and the Magistrate, though he framed a charge under Section 323, 
omitted to say anything about Section 307. Mr. Aziz has argued, how- 
ever, that the learned Judge might have distinguished the circumstances 
of that case from those in the case before the Full Bench of the Madras 
High Court, because in the Madras case the prosecution pressed for a 
charge under Section 477, and the Magistrate, after ondeug the evi- 
dence, declined -to frame a charge under ‘that section. In the case of 
Emperor v. Zuji Manu Dibrit® the circumstances were similar to those in 
the Madras case, that is to say, the Magistrate found that the major offence 
was not made out and charged the acctised with the minor offence and 
convicted him. The District Magistrate directed the ‘convicting Magis- 
trate to commit’ the casé to the court of session for trial under the major 


charge, and the.High Court held that his order was a legal one. From 
"L L. R. 24 Mad. 136 TL L R 42 All. 128 
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these decisions it appears that the one decision of the Allahabad High 
Court that is really apposite is in favour of the legality of the order of 
the Sessions Judge. But it is argued for the appellant that that case does 
not state the law correctly and that a distinction must be drawn between 
those cases where the Magistrate has consciously dealt with the evidence 
for the major offence and decided not to draw a charge, and those cases 
where he has ignored the existence cf the complaint of the major offence 
altogether. 

I have already said that an orcer, either of acquittal or conviction, 
cannot be held to carry with it the implication that the accused has been 
discharged of all other conceivable offences, and there is the authority of 
the Calcutta High Court for holding that where there is nothing in the 
order of the Magistrate to show that he has considered whether the major 
offence has been committed or not, it ought not to be held that an order 
of discharge of the major offence is implied. In the Calcutta case, how- 
ever, as I have remarked, there was apparently no complaint of the major 
offence, and the first occasion on which the question of whether the major 
offence had been committed was ccnsidered, was when the matter came 
before the Sessions Judge. In the present case and in the other Allahabad 
case to which I have referred, there was before the Magistrate a complaint 
or a report to the effect that the major offence had been committed. ® It is 
true that there is very little evidence in the present case to show that the 
prosecution pressed for a charge ander Section 307 or Section 308, 
nevertheless the offence was on the charge sheet forwarded by the police, 
and it would be impossible to hold that there was no case of attempted 
murder before the Magistrate for decision or enquiry. When the matter 
came before him he had to decide whether to frame a charge under that / 
section and to commit him for trial or not, and as he did not frame a! 
charge, there can be no explanation of what happened to the complaint 
or the report unless there was an implied order of discharge. This 
appears to be the opinion expressed in the decision of the Full Bench of 
the Madras High Court, to which I have referred, and J am prepared to 
follow that as it is undoubtedly in consonance with the trend of the 
other decisions that have been referred to in this case, and is not really 
inconsistent with the decision of the Calcutta Bench reported in Abdul 
Hakim v. Bazruk AlP. 


In my opinion, therefore, there was a case before the Magistrate 
under Section 307 and although he has not passed any orders in regard 
to that part of the case, it must be held that an order of discharge is 
implied. The Sessions Judge therefore had jurisdiction under Section 437 

of the Criminal Procedure Code to direct that the applicants should be 

committed for trial. As regards the merits of the case, it need only be 
said that the Magistrate apparently considered that no charge should be 
drawn and the Sessions Judge considered that there had been a miscarriage 
of justice and that the Magistrate in disposing of the case under Section 
307 himself was clutching at jurisdiction with which he was not invested. 
There is no reason, therefore, to interfere and I dismiss the application. 


- Application dismissed 
°22 C. W. N. 117=41 L C. 658 
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. FULL BENCH 
CHHOTEY LAL (Objector) ai 
VETSUS -~ ‘ 

GANPAT RAI AND ANOTHER (Opiosite parties)* 

Hindu Law—Debts—Pious obligation of Hindu son to pay deceased father’s debis 
—Whether depends on constitution of- joint family—Civil Procedure Code, 
Sec. 53—‘Property in the hands of the son”—Whether includes undivided 
interest of Hindu son in joint family property. 

The undivided interest of a Hindu son in joint family property, no matter 
what the constitution of the joint family’ is,-is “property in the hands 
-of the son” within the meaning of Sec. 53, Civil Procedure Code. 

‘The pious obligation of a Hindu son to discharge his deceased father’s 
debts (not tainted with illegality or immorality), to the extent of his 
interest.in the joint family property, does not depend on the constitution 
of the joint family and is therefore not confined to a joint family con- 

- sisting of the father and his lineal descendants ‘only. 

-Where therefore a Hindu, who is`a member of a joint family owning 

joint property, dies leaving him surviving a son and a brother, the un 

ə divided interest of ‘the son in the joint family property can be’ sold in 
‘execution of a decree in respect of a debt incurred by his deceased father. 
Binda Prashad v. Raj Ballabh Sabai, 24 A. L. J. 273, Official Liquidator 


Crit 





1934 





Marc 13 





U. P. Oil Mills v. ‘Jamna Parshad, [1933] A. L. J. 1401 overruled; Lalta . 


Prashad v. Gajadbar Shukul, [1933] A. L. J. 550 approved. 
EXECUTION First APPEAL from the decision of the Subordinate Judge 
of Aligarh. 


The following is-the Referring Order:— 


e Younc and RacuHpat Smnew, JJ. —These are two- connected appeals 
arising out of execution proceedings. 

The facts -which have given’ rise to: this ligation between thie: parties are 
as follows:— 

Chhotey Lal, appellant in appeal No. 498, had a brother named Basheshwar 
Das. Rameshwar Das,’ appellant-in appeal’ No. 499, is” the adopted son of 
Basheshwar Das. ‘These three persons constituted a joint Hindu family, which 
possessed: ancestral property: The decreé-lolder obtained a mortgage-decree 
against Basheshwar Das on the basis of a mortgage-deed, and in execution of which 
the mortgage“property was sold. The sale-proceeds, however, proved insuffi- 
cient- to discharge the mortgage-debt; and so, the decree-holder applied for, and 
obtained, a personal decree to the extent of the assets of Basheshwar Das in the 
hands of his son Rameshwar Das. In execution of this decree one-half share in 
certain joint family properties have been attached. Both Rameshwar Das and 
Chhotey Lal objected to the attachment on the ground that the properties at- 
tached were ancestral joint family properties of which they were the owners, 
and that they were not the assets of Basheshwar Das. The decree-holder in reply 
asserted that the attached properties were self-acquired properties of Basheshwar 
Das deceased. There was another point in dispute as to whether or not the at- 
tached properties were waqf; bút it is not necessary’ to enter into the question 
at present. It has been found by the court below that Bashéshwar Das, ‘his son, 
Rameshwar Das, and Chhotey Lal constituted a joint family, and that the oP- 
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Crm perties now sought to be sold, were joint and ancestral. It held that the decree- 
— holder was entitled to proceed against these properties inspite of the family of 
19354 the judgment debtor and of his brother being joint, and of the properties Nos. 1 
and 6 being ancestral. The present appeal has been preferred against that dezi- 


CHHOTEY LAL 





v. sion of the learned Subordinate Judge. 
Ganpat Rat The question for consideration is whether the son in a joint family, con- 
Young, J sisting of father, son and uncle, ıs unde; a pious obligation to pay the debt ın- 


Rachhpal curred by the deceased father, and whether the share of the son in the joint 
Sineb, | family estate can be attached and sold ın order to pay the debt incurred by the 
father. There are conflicting decisions of this Court on this point. 

In Lalta Prashad v. Gradeas Shukul, reported in A. L. J. [1933] 550, a Berch 
of two learned Judges of this Court held that “The sons (which expression includes 
son’s sons and son’s son’s sons) of a Hiadu, who is the managing member of a 
joint Hindu family consisting of himsef, his sons and his nephew and grand- 
nephews, are under a pious obligation to pay the debts contracted by the father 
(which are not for family purposes) to the extent of their interest in the joint 
family property provided the debts were not incurred for an illegal or immoral 
purpose. Every Hindu son is under a pious obligation to discharge his father’s 
debts of this class, irrespective of the iact whether the father is or 1s not the 
manager of the joint family, or whether the joint family is or is not composed 
of persons other than the father and the sons. . 

“The right of the father’s creditor, who has obtained a decree for thegdebt 
of the father, to sell the son’s interest in the joint family property in execution 
of his decree, is based not on the father’s right to alienate the sons’ interest for 
his debts but on the pious obligation of the sons, and the creditor can pursue his 
remedy even though the father, having -egard to the constitution of the family, 
cannot alienate the family property”. 

A totally different view was taker. by another Bench of which one of us 
was a member. In U. P. Oil Mills Co., Ltd. (in liquidation) v. Jamna Prashad, 
reported in 1933 A. L. J. 1401, it was held that “The doctrine that the sons in a 
joint Hindu family are under a pious obligation to pay the father’s debts aot 
tainted with immorality to the extent cf their interest in the joint family pro- 
perty is confined to a family consisting of father and sons. Where therefore 
the joint family consists of brothers and their sons, and one of the brothers dies 
leaving debts not tainted with immorality, the share of the deceased brother or 
of his sons in the family property is not lable for payment of the debts.” 

In view of this conflict of opinion we consider it desirable that the question 
should be considered by a larger bench. We, therefore, refer the case for an 
opinion on the following question: 

“Whether the share of a son in a joint family estate, owned by a jomt 
family, consisting of a father, his son, and father’s brother, can be sold in execu- 
tion of a decree to satisfy a debt incurred by his deceased father.” 

We direct that the case be laid up before the Honourable the Chief Justice 
for orders. 

Dr. S. N. Sen, B. Malik and Panna Lal for the appellant. 

C. B. Agarwala for the respondents. 


The following judgments were delivered:— 


Sulaiman, SULAIMAN, C. J.—These appea's arise out of execution proceedings 
C. J. in the following circumstances. A family consisted of two brothers, 
Basheshwar Das and Chhotey Lal and Basheshwar Das’s adopted son, 
Rameshwar Das, leaving out another branch which was admittedly sepa- 

rate. Basheshwar Das’s son, Rameshwar Das, had not been adopted in 


j 


t 


A. L.-J. R. , HIGH COURT ` 485 


1897. In that year Basheshwar Das and the representative of the other 
branch made a possessory. mortgage in favour of the predecessor of the 
respondent. A suit was brought by the mortgagees against Basheshwar 
Das and Chhotey Lal, without impleading Rameshwar Das, to enforce the 
mortgage against the representative of the separated branch as well as 
Basheshwar Das and in the suit Chhotey Lal also was impleaded. ‘The 
claim was decreed in 1924 and a preliminary decree was passed. Bashesh- 
war Das died and the final decree was-passed against both Chhotey Lal 
and Rameshwar Das, The'’mortgaged properties were sold up in execution, 
but the amount of the mortgage debt was-not realised in full. 

‘On August 25, 1930, an application under O. 34, Rule 6, C. P. C., 
was filed against the representative of the separated branch and Chhotey 
Lal and Rameshwar Das. The Court dismissed the application: so far as 
Chhotey Lal was concerned: but held that Rameshwar Das was liable to 
pay the debts of his father Basheshwar Das to the extent of the assets that 
had come into his possession; the question of the. exact extent of such 
assets was left open for the execution department. An order was also 
made against the representative of the separated branch with which we 
are not now concerned. f : 

The decree-holder proceeded to execute the decree against Rameshwar 
Das and attached -what he called a half share in six items of the joint 
family property. Objections were taken by Chhotey Lal and Rameshwar 
Das to this attachment on the ground that the items -were part of the 

. joint family ‘property which belonged to. the son and the uncle jointly, and 
that accordingly the property was not liable to pay the personal debt of 
| Bashediwar Das. The court below has overruled these -objections and 
ordered execution to: proceed’ both against Rameshwar Das and Chhotey 
Lal,so far as the interest of Rameshwar Das-in the joint family property is 
concerned. -Both Rameshwar Das and Chhotey Lal have appealed separate- 
ly, and it is urged on their behalf that the undivided interest of Rameshwar 
Das in the joint property is not attachable and saleable because the pro- 
perty vests in a joint family and not only in the son of the deceased debtor 
Basheshwar Das. These appeals came up before a Bench of this Court 
which has referred them to a larger Bench on account of an apparent 
conflict between certain observations made in certain recent cases of this 
Court. The ‘case has -been argued with great ability on both sides and 
Mr. Agarwala in ‘particular has placed before us the texts under the Hindu 
Law as well as all the leading cases on the point that are in controversy. 

It is quite clear that before the new Code of Civil Procedure came into 
force there was difference of opinion between the High Courts as to 
whether the liability of a Hindu son to pay his father’s debt could or could 
not be enforced in the execution’ department. ` The view taken in this 
Court was that the remedy, if any, was by a‘separate suit, and that inas- 
much as a Hindu son did -not get the property of his deceased father as an 
inheritance or as a part of his assets he could not be treated as a legal re- 
presentative of the deceased and that, therefore, proceedings could not be 
taken against him in execution; see the cases of (1) Lachmi Narain v. 
Kunj Lal Chote Lal’, (2) Dharam Singh v. Angan Lal, (3) Narain Sfigh 
"LL R. 16 All 449 ~ LS _ TEL R. 21 Al 301 
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Misra v. Lalji Misra® and (4) Ram Singh v. Sobha Ram. So far as the 
question of not allowing the creditor to proceed in the execution department 
was concerned a Full Bench of the Madras High Court in the case of 


Cunorey La Periasami Madalliar v. Seetharame Chbettiar®, took the same view and 
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suggested that a separate suit would lie. On the other hand, it was held 
in Bombay and Calcutta that the obligation of the son to discharge his 
father’s debt was such as to make him liable in the execution department 
and there was no necessity for a separate suit; see the cases of Shivaram vV. 
Sakharam? and Amar Chandra Kunsu v. Sebak Chand Chowdhary aad 
the earlier cases referred to therein. 

It was obviously to set this conflict of opinion at rest that Section 53 
was for the first time added in the aew Code of Civil Procedure. Two 
kinds of cases frequently arise. A ,udgment-debtor may die before the 
decree has been fully satisfied in which case execution ordinarily proceeds 
against his assets in the hands of his legal representatives. ‘This is provided 
for in Section 50 of the Code. Or a debtor may die and a decree may be 
obtained aga:nst his legal representative and it has to be for the payment 
of the money due out of the property of the deceased in the hands of such 
legal representative. This is covered by Section 52, C, P. C. Section 53, 
C. P. C., prevides that for the purpose of both the above named sections 

property in the hands of a son oc other descendant which is liable under 
Hindu Law for the payment of the debt of a deceased ancestor, in respect 
of which a decree has been passed shall be deemed to be property of the 
deceased which has come to the hands of the son or other descendant as 
his legal representative. 

It seems to me obvious that it was not intended by the Legislature in 
any way to alter the liability of the properzy under the Hindu Law; but 


the object of enacting Section 53 was to make it clear that the same remedy. 


which might have been available by a separate suit is equally available in the 
execution department, and that although strictly speaking it cannot be 
said that the joint family property in the hands of a son of a deceased Hindu 
owner is property which has come to his hands as the legal representative 
of the deceased, it must be deemed to have so come into his hands within 
the meaning of Sections 51 and 52 of the Code. Section 51 provides in 
particular how execution can be taken out and one of the modes prescribed 
unerein is by attachment and sale of any property. Again Section 60 
under which attachment can be effected provides that all saleable property, 
movable or immovable, belonging to a judgment-debtor, or over which, 
or profits of which he has a disposing power which he may exercise for his 
own benefit, is liable to attachment and sale in execution of a decree. 
Then follow certain specific exceptions. "The word, “property” has been 
used in all these sections in the same sense. 

Now the first point is that the word “property” used in Section 53 
does not mean any tangible property which is necessarily capable of being 
seized or possessed Baly but must include proprietary interest in 
such property. The word “property” has been used in the Code in che 
same sense in Sections 51 and 60 as well as at various other places. Nor 
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does it seem to me that the expression “in the hands of a son” necessarily 
means property which is exclusively in the hands of a son without any 
partner or coparcener. The expression stands for property belonging to 
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the son or in which he has a proprietary interest and which may be in his ey Lat 


actual or constructive possession, joint or exclusive. 

The very use of the word “deemed” indicates that the Legislature 
recognised that strictly speaking a Hindu son does not inherit the joint 
family property from his father, that he is not the legal representative of 
his deceased ancestor and is not in the ordinary sense liable to pay the debt 
under a decree against the assets of the deceased, but for purpose of pro- 
cedure it has to be taken as if the property in his hands had come to him 
as part of the assets of the deceased and he may be his legal representative 
and should be proceeded against in the execution department. 

I do not think that Section 53 was ever intended to diminish or de- 
crease the ordinary liability of a Hindu son which existed prior to the en- 
actment of the section under the Hindu Law. 

The main point for consideration; therefore, is whether the liability 
of a Hindu son is confined to the case where he or his brothers and des- 
cendants are the only coparceners left in the family and that liability either 
ceases to exist or becomes enforceable if there happen to be other copar- 
ceners like a grandfather, uncle, cousin etc. 

Mr. Agarwala, who has argued this case with great ability, has placed 
before us various texts of the Hindu Law showing that the interest which 
a son acquires in the joint family property by reason of his birth is regarded 
as property or heritage which he obtains by reason of being born as the 
son of his father, though his rights come into existence from the moment 
of his birth. 

. In part I, Chapter I, Section 1, pl. 2 and 3 of the Mitakshara it is 
laid down that the term heritage signifies that wealth which becomes the 
property of another, solely by reason of relation to the owner, whether the 
same be acquired by means of unobstructed or obstructed inheritance, i.e., 
by survivorship or by succession. Inheritance in this section is stated to 
be one of the modes of acquiring property. 


It is now well settled that an undivided interest of a coparcener in a 
joint family property can be attached and sold in execution of a decree 
for payment of a debt due from him personally. It is, therefore, quite 
obvious that if the undivided interest of a coparcener were not property 
it would be difficult to see how it could be attachable and saleable in exe- 


aoe of a decree. Prima facie it would seem that the same principle 
` \might well apply to the case where there is not only a moral but also a 


legal liability of a Hindu son to pay his father’s debt and that a decree 
can be executed against him by attachment and sale of his undivided in- 
terest in the same way ‘and to the same extent as a personal decree could 
be executed against him. 


In order to see the extent of the liability of the Hindu son it is neces- 
sary to bear in mind its basis. It rests on the pious obligation of the son 
to discharge his father’s debts. The ground for it has been stated tp be 
that a person who dies without paying his debts may be born in the house 
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wf his creditor as a slave or a servant or a’ woman or may be born as a 
quadruped as a mark of degradation. It is, therefore, the pious obligation 
of the son who has been born of his father to free his father from such 


Cunorer Lat penalty or calamity. It is not necessary to quote here the texts from 
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Narad or Vrihaspati as it is quite suficient to quote a text from the Mitak- 
shara, Part I, Chapter VI, Section iii, paragraph 17, page 110 (Colebrooke’s 
translation) :— 
The son born, without mindirg his own interest, must carefully re- 
lease his father from the debt, so that he may not go to hell. 

If this is the true basis of the pious obligation, then it would be ob- 
vious that such an obligation would continue, no matter whether the 
father has died leaving only sons and grandsons or there are some other 
coparceners in the family. It has been pointed out by their Lordships of 
the Privy Council in a case to be mentioned shortly as well as by a Full 
Bench case of this Court that under the strict Hindu Law the liability of 
the son to pay his father’s debt was cot confined to the assets in his hards 
liable to pay the debt of his father with interest, while the grandson was li- 
able to pay the interest only and it was the grandson’s son or the great grand- 
son who could be forced to pay the debt only if he got some assets. In 
the Bombay Presidency the liability o= the Hindu son to pay the debt even 
out of his own property was at one time enforced which necessitated the 
enactment of the Hindu Liability Fer Ancestors Debts Act (1866). In 
these Provinces however the liability does no: appear to have been enforced 
except as against the joint property. Dr. Jha in his learned treatise on 
Hindu Law and Its Sources (pages 203 to 206) has collected together a 
considerable number of texts showing that the extent of this liability was 
very great and even extended to sons who had separated. 


Dr. Sen on behalf of the appellants has not really disputed the pro- 
position that there is a pious obligaticn on a Hindu son to pay his father’ 
debt whether the father is dead or alive and whether there are other co- 
parceners living or not. His sole contention is that this pious obligation 
is not enforceable against the joint family property when there happen to 
be coparceners other than the son and his descendants. The argument 
is based principally on the ground that a Hindu son acquires an interest 
in the joint family property by reason of his very birth and does not derive 
it from his father and does not inherit any assets of his deceased father 
and that, therefore, he is not truly speaking his father’s legal represen- 
tative. The other ground is that the joint family property does not belong 
exclusively to the son but to other coparceners, who are not under a similar 
pious obligation and that, therefore, the property cannot be available to 
the creditor, and even the son can take advantage of the fact that the 
property has become vested in other coparceners, some of whom are not 
personally liable to discharge the deb-. 


But there seems to be no valid ground for drawing any such distinc- 
tion. The pious obligation of the son to discharge his father’s debt must 
subsist in both cases. If the undivided interest of the son can be attached 
and gold in execution of a decree against the son, there is no good ground 
why his legal obligation to pay his father’s debt should not also be ‘dis- 
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charged by. attachment and sale : ‘of his undivided interest in the same crn 
manner. TER 

In this connection it is important to point out that in Part I, Chap- 
ter VI, Section 3, Paragraph 19, pages 110 and 111 of the-Mitakshara a Cron Lat 
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text of Brihaspati i is quoted: ' Cac ea 
The ‘sons must pay the debt of their father if proved, as if it were 
- their own. Sulaiman, 


The liability to pay the debt is therefore co-extensive under the Hindu © 7 


Law with the liability to pay their own debts. The courts have now 
limited it to their interest in the joint family property only. 

, _ Now if for a moment it be conceded. that there is this legal liability 
tb discharge the debt there seems to be no reason why the liability should 
become incapable of enforcement if an uncle or a cousin also happens to 
be in existence. The liability was independent of the nature of the estate 
and was dependent entirely on the nature of the debt due. If the debt 
was illegal or tainted with immorality there would be no pious obligation 
to pay the debt. But if such were not the case then the liability existed, 
no matter what the nature of the property taken by the son was. If that 
isso then it seems to me that the fact whether there are other coparceners 
or not should make no difference because it is not the nature of the estate 
that*is the chief consideration. 

Several cases came up before their Lordships of the Privy Council for 
consideration in which although the point was not in express terms decided 
it certainly could have been raised and can be said to have been decided by 

` implication. 

\ I may first mention ‘the case of Deendyal Lal v. Jugdeep Narain 
\Singh*, in eres their Lordships laid down that the right, title and in- 
‘terest of one co-sharer in joint ancestral estate may be attached and sold in 
exécution to satisfy a decree obtained against him personally under the 
law of the Mitakshara, as well in Bengal as in Bombay and Madras. The 
purchaser 4 at such a sale acquired merely the right to compel a partition as 
against the other co-sharers which the judgment-debtor possessed and can- 
ot seize possession of any share before partition. 

It is therefore settled ‘that the purchaser of an undivided property 

¿pld in execution of a decree during the life-time of the debtor for a sepa- 
ite debt, acquires the debtor’s interest in such property with the power 
< ascertaining and realising by partition. ` 
|| In Suraj Bansi Koer v. Sheo Parshad Singh” their Lordships laid down 
{hat under the Hindu Law, subject to Certain limited exceptions, the whole 
rf the undivided estate of a joint family is liable in the hands of sons for 
the debts of their father. 


The case of Girdhari Lal v. Kantoo Lal? is important. In that case 
there were two brothers, Bhikhari Lal and Bajrung Sahye; and Bhikhari Lal 
had a son, Kantoo- Lal. Bajrung Sahye’s son, Mahabir Prasad, was born 
subsequently. ‘The two brothers, Bhikhari Lal and Bajrung Sahye, trans- 
ferred certain family property in order to discharge their antecedent debts. 
A suit was instituted by Kantoo Lal and Mahabir Prasad to challenge the 


*LE R3Cah 198 ` © PLL R. 5 Cal 148 o o 
V1 L A. 321 7 


490 HIGH COURT [1934] - 


crn. alienation. The trial court held that as Mahabir Prasad was not born at the 
‘time of the transfer he had no right to impugn the transaction. His suit 
was accordingly dismissed. The claim of Kantoo Lal was, however, dec- 
Cimone Lar reed, by the-High Court on the ground that he was not.bound by the 
Ganper Ra transaction. Their Lordships of the Privy Council overruled this decision 
and dismissed the claim of Kantoo Lal as. well. On pages 330 and 331 it 
saline was pointed out that Kantoo Lal, by his birth, did not gain such an interest 
C I in the family property as prevented it from being liable to pay a debt 
which his father had contracted. Their Lordships quoted with approval 
the observations of Lord Justice Knight Bruce in Hanuman Prasad Pandey 
v. Mst. Babui Manraj Koeri'', that 

unless the debt was of such a nature that it was not the duty of the son 
to pay it, the discharge of it, even though it affected the ancestral estate, 
would still be an act of-pious duty in the son and that by the Hindu 
Law the freedom of the son from the obligation to discharge the father’s 
debt has respect to the nature of the debt and not to the nature of the 

estate, whether ancestral or acquired by the creator of the debt. 

In that case it could have been very well contended that inasmuch as 
Kantoo Lal was not bound to pay the debt of his uncle Bajrung Sahye, , 
he was not liable to pay the debt of his father Bhikhari Lal because ‘the’ 
joint family consisted not only of father and son but also an uncle. e But 
the circumstance which was obvious on the face of it was not considered 
to be of any importance so far as the liability of Kantoo Lal was concerned. 

In Bhaghat Prasad Singh v. Girja Koer? their Lordships again laid 
down that a decree against indebted fathers, in a family consisting of 
fathers and sons, charged- the family estate, and the sale in execution was 
not merely of the right, title and interest of the debtors but of the pro- : 
perty being such interest. It was further held that the sons could not, 
without establishing affirmatively that the debts were contracted for.an’ 
illegal or immoral purpose, succeed in a suit against the purchaser. In 
that case the family consisted of three fathers and three sons of each of 
them. Thus, every son had not only.a father but also an uncle, and it 

` might well have been urged that the liability of the son to pay his father’s 
debt did not exist because the joint family did not consist of father and 
son only but consisted of uncles and cousins as well. But this fact was 
not considered sufficient to entitle the sons to repudiate their liability to 
discharge the debts of their respective fathers. 

These cases can be distinguished on the ground that the fathers of 
all the sons had joined in the transaction. But the principle underlying 
the decision is, to my mind, the same and these cases are certainly autho- 
rity for the proposition that’ the liability of a son -is not confined to the 
case where the joint family consists only of a father and sons and not of 
other coparceners. 

In the case of Amar Chandra Kundu v. Sebak Chand Chowdhury" 
Mittra and Holmwood, JJ. had a case in which the joint ancestral pro- 
perty belonged to a brother and brother’s son who had taken it as sur- 
vivors. ‘The decree-holder applied for realisation of the balance of the 


debt due after the mortgaged property had been sold and sought a mony 
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decree against the widow and a minor son of the deceased debtor as well crn 
as the other coparceners. The learned Judges stated: ne 
The real question in the case relates therefore to the ditd kaf. 2: 
share which on ‘partition might have been allotted to the debtor and his Cunorey Lav 
son, and which has by survivorship come to be the undivided half share 
of his son. Is this share or any smaller share of it capable of being u- INTA 
tached and sold under the decree in execution—a decree which was person. Sulaman, 
against the debtor. The law is now well established that sons and grand- C. J. 
sons are legally bound to pay the debt of their father or grandfather to 
the extent of the assets which the father or grandfather could clim 
during his life-time inasmuch as it is the pious duty of the sons and 
grandsons to pay their ancestral debt unless the debt was incurred for 
an immoral purpose” The creditor is entitled to follow such debt in the 
hands of the sons and grandsons and the burden of proving non-liabiliry 
is on the sons and grandsons. 
The question whether remedy could be had in the execution depart- 
ment was referred to a larger bench which answered the question in the 
affirmative. f f 
In Shivram v. Sakharam'* a money decree had been obtained against 
the father of an undivided Hindu family governed by the Mitakshara law 
and as sought to be executed against his sons to the extent of the ances- 
tral property that had come to their hands even though the debt had been 
incurred for the sole purposes of the father. ‘There were other coparceners 
of the joint family as well and the decree-holder wanted to execute the 
decree against the interest of the son only in the joint family property. 
The learned Chief Justice in delivering the judgment of the court con- 
sidered that the undivided share sought to be attached in the ancestral pro- 
‘perty had devolved exclusively upon the sons by right of survivorship on 
‘their father’s death and held not only that it could be proceeded against 
by the creditor but also that it could be done in the execution department. 
In Periasami Mudaliar v. Seetharama Chettiar’ a Full Bench of the 
Madras High Court had a case in which a decree was sought to be executed 
against the joint family property in the possession of certain sons and 
other members of the family. The plaintiffs had sought execution against 
the undivided brothers of the deceased and his sons, but as against the 
former the suit had been dismissed and the claim had been decreed against 
the sons only. All the learned Judges agreed that the sons were liable 
and that the liability could be enforced in the execution department. 
Bhashyam Ayyangar, J. in particular dealt with the question of the liability 
of the sons under the Hindu Law and did not make any exception in 
their favour in a case in which there are other coparceners of the family 
alive. As a matter of fact, there were such other coparceners in that 
case. 
In a division bench ruling of this Court, viz., Babu Singh v. Bibari 
Lals, it was held that the transfer of family property by one brother and 
the eldest son of a deceased, in order to discharge the antecedent debt of 
the two brothers was binding on the sons of the brother who was alive 
although at the time of the transaction there were other coparceners of 
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the family alive. -It-is not necessary to consider in ‘this case whether the 
view expressed therein that the elder brother could not transfer the family 
property in order to discharge his own father’s debt was correct. 


I now come to a still clearer pronouncement of their Lordships of the 


Ganzar Rar Privy Council. In Sourendra Mohan Sinba v. Hari Prasad Sinha" a mort- 
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gage deed had been executed by two brothers who were joint. At page: 
46 and 47 their Lordships observed as follows:— 

As to the remaining contention on behalf of ‘the defendants based: or 
what is said to be the law of the Mithila School that no member of = 
Hindu joint family subject to the law of the Mithila School is bounc 
to pay the debt of an ancestor which was contracted jointly by the en- 
cestor with another member of the joint family. That proposition thu 
broadly stated is a wide one, and would apply in the case of a son or = 
grandson of the ancestor who was under a pious duty to pay the debt oz 
his father or his grand-father whether he was or was not in possessior 
of assets which had come down to him from his father or his grandfather 
That is a startling proposition. The law of the Mithila School is the law 
of the Mitakshara except in a few matters in respect of which the law o. 
the Mithila School is departed from the law of the Mitakshara. Assuming 
that it was a debt which, if contracted by the father or grandfather alone 
it was the pious duty of the son or of tae grandson to pay, it is difficul- 
to understand on what principle of the law of the Mithila School it wa 
not a debt which-it was the pious duty of the son or grandson to pay i 
it were contracted jointly with another who was a member of the join: 
family. 7 i 

No doubt in this case the debt had been contracted jointly by the 
father and other members of the family, but the fact also remains thar , 
there were other coparceners alive and yet the liability of the son did not { 


` vanish merely because there were such other coparceners. 


The learned counsel for the appellant has very strongly relied on the 
case of Binda Prasad v. Raj Ballabh Sahai, which no doubt helps him 
That case was decided by Mukerji, J. and myself, and both of us agreec 
that where there are other coparceners alive in the -family the liability oi 
the Hindu son to pay the father’s debt out of the joint family property 
does not exist under Section 53, C.-P. C. or under the Hindu Law. Un- 
fortunately none of the cases which I have referred to above were citec 
before us and the question of law was treated as a matter of first impression 
I certainly took the view that the liability of the Hindu son to pay hi 
father’s debt under Section 53, C. P. C. could be enforced only if he coulc 
be treated “as the legal representative of the deceased with regard to the 
property sought to be -attached” (p. 275) and then concluded that ir 
such a case the crucial date would be the date of the death of the 
deceased and not the date of the attachment-of the property. In that 
case there .was a grandfather who-had survived on the death of the 
father, but the whole share in the family property was sought to bs 
attached and not only the share of the grandfather. I held that the joint 
family of which the grandfather was a member was not liable to discharge 
the debt of the father and that therefore the grandson was also protectec 
and ghe decree could not proceed against him. I must confess that as nc 
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authorities were cited before me I overlooked the fact that Section 53 Cu 
itself contemplates that the Hindu son is not the legal representative of i 
his father but that he is “deemed” to be so for purposes of Sections 50 and = 
§2. Therefore the basis of my conclusion was wrong. My learned brother C#Hotey Lat 
Mukerji, J. came to the same conclusion. He held that although there canerr Rar 
was a liability under the Hindu Law on the sons to pay their father’s debt 
and that liability could be sought in execution as well, the test which one 
had to see was whether the joint family property could be realised on the 
death of the debtor for the payment of his debts. The learned judge 
held that as there could be no doubt that the debtor could not sell the 
property at the time he died in order to pay off his own debts, he not being 
the head of the family, there was no liability of the sons to pay their 
father’s debt. The learned Judge observed: 

In my opinion the test is that the property which the father could 
sell in his life-time is the only property that could be pursued by his 
creditor on his death in the hands of his son. 

In view of the authorities to which our attention has been drawn in 
this case, I must say, with great respect, that there is a clear distinction 
between the inability of a coparcener voluntarily to sell his undivided 
ae and the ability of his creditor to attach his undivided interest and 
to 
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it. The true test is not whether the father could have voluntarily 
sold his undivided interest, but the true test is whether the debt was of 
such a nature that the creditor could have realised the debt by attachment 
and sale of the father’s undivided interest. 
l No doubt it is quite correct to say that a son does not receive pro- 
. perty from his father on his death but acquires an interest by birth and 
‘becomes entitled to a larger share by survivorship on the death of other 
‘members. But in that case, unfortunately, the position was not con- 
sidered purely from the point of view of the pious obligation of the son to 
discharge his father’s debt, which is quite independent of the question 
whether or not there are other coparceners in the joint family. This case 
appears to be the first in which a departure was made from the position 
which had been assumed, if not actually decided, in all the previous cases 
referred to above. It is possible to urge that in the Privy Council cases 
as well as in the other cases of the High Courts in India, this question had 
by necessary implication, been decided. But even assuming that these 
cases did not decide this question directly as it was not raised, one thing is 
quite clear, that the question could have been raised, and if accepted, would 
have furnished a fatal objection to the claim of the creditor to proceed 
against the family property. No doubt a particular case is authority for 
the propositions which it actually decides and the observations made therein 
have to be read in relation to the facts of that case. But when we have a 
long series of decisions in which a certain crucial point is either indirectly 
decided or assumed, there is a strong presumption that the learned Jugdes 
accepted that point to be correct. 
In Brij Narain v. Mangal Prasad’® their Lordships of the Privy 
Council observed as follows:— 
It is true that the point was not actually taken so far as it appeam in 
2I, L. R. 46 All 95 
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any of these cases, but when a long series of cases extending over a long 
period of time, when parties were represented by eminent counsel, are 
decided in a way where, if a plea, which is evident, had been taken and 
upheld the decision would have been the other way, there arises an irres- 
istible conclusion that the plea was not taken because it was felt to be 
bad. 

These remarks apply with particular cogency to the point under 
consideration before us. 

Ajodhbia Prasad v. Data Ram*°, was a case where the rights and in- 
terests of only the father in the half share of the joint family property 
had been sold. That finding was sufficient for the disposal of that case 
and Young, J. and myself held that the grandson’s interest could not, 
in view of that circumstance, be ordered to be sold afresh. We, how- 
ever, went on to observe that there was no authority in support of the 
contention that the interest of the joint family property should be held 
liable to be sold in execution of a decree against their father when their 
grandfather is alive and is the head of the joint family. We pointed out 
that no case had been cited before us which would support that conten- 
tion, and from the statement of the second proposition by their Lozd- 
ships of the Privy Council in Raja Brij Narain’s case we inferred that as 
that proposition had not been stated in its widest scope the joint property 
was not liable for the debt of the father who was a mere coparcener along 
with the grandfather. We thought that on principle “in the absence 
of any express authority to the contrary” the interest of the minor grand- 
sons should not be liable for the personal debt of the father when the 
grandfather was alive. Apparently in delivering the judgment I had 
in mind the principle underlying the decision in Binda Prasad’s case / 
though that case was not specifically referred to. No other authorities’ 
were cited before us and we made this observation, which was in .the 
nature of an obiter dictum, as a matter of first impression and deduction 
from the restricted scope of the proposition laid down by their Lordships. 

The extent of the liability of a Hindu son for the payment of his 
father’s debt came up for consideration before a Full Bench of this Court 
consisting of five Judges including Mukerji and Young, JJ. and myself 
(Bankey Lal v. Durga Prasad™'), Three other learned Judges concurred 
in the judgment delivered by me and with its reasons, Mukerji, J. deli- 
vered a separate judgment but arrived at the same conclusion. All the 
relevant texts and the leading authorities were placed before the Full 
Bench by learned counsel for the parties which were referred to in the 
course of the judgment. In this connection we had also to consider the 
effect of the decision in Ajudhia Prasad v. Data Ram, and both Young, J. 
and myself, who had been responsible for that decision, agreed that the 
remark quoted above in that judgment was an obiter dictum. I said as 
follows:— 

We thought that in principle it seemed to follow that in the absence 
of any authority to the contrary the interests of the minor grandsons 
could not be held liable for the personal debt of the father when the 
grand-father was alive and was the manager. I must confess that on a 

e reconsideration I now think that this observation was incorrect. My 
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learned brother, Young, J. concurs in this view. 

As noted above Banerji and Bennet, JJ. agreed with me both as to 
the conclusions and as to the reasons on all points. It is, therefore, 
obvious that the basis of the decision in Ajudhia Prasad’s case as well as of 
the previous case of Binda Prasad was destroyed as a result of further con- 
sideration. 


Another point of importance to note is that in this Full Bench case 
we had also to point out that the propositions laid down by their Lordships 
of the Privy Council in Brij Narain’s case relating to joint families could 
not be considered as giving “an exhaustive list, so as to exclude the liabi- 
lity of a separate son.” 


Indeed it is easy to see how there can be numerous other propositions 
which are now well established and which do not come within the limited 
scope of the five propositions which their Lordships were pleased to lay 
down as the result of the authorities which they then considered. For 
example, a transfer may be upheld not only on the ground of legal neces- 
sity but also if the transferee proves that he had acted in good faith and 
had taken the transfer after having made adequate enquiry as to the 
existence of legal necessity. It has been held, at least in this Court, that 
the *transfer may also be upheld on the ground of benefit to the estate. 
The five propositions do not deal with the liability of grandsons or great 
grandsons and there is absolutely no reason to imagine that their Lordships 
intended to exempt them from liability when it is well recognized under 


- other decisions. Again different considerations arise when the family 


property has been sold in execution of a decree and has passed out of the 
family and gone into the hands of a stranger, in which case the burden 
is on the son to establish that the debt was tainted with immorality or 


‘illegality. It is not necessary to enumerate other points which are equally 


well established. It therefore follows that the mere fact that their Lord- 
ships have not referred to such a liability in the propositions laid down 
in Brij Narain’s case does not by any means imply that no such liability 
exists. 

In that Full Bench case, sons, who had separated, were held liable to 
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pay their father’s debt out of the property which they had got on partition , 


although no arrangement had been made for the payment of the debts 
and no responsibility for the payment of the debts had been thrown 
on the sons or grandsons. We all agreed that the creditor had the right 
to enforce payment of his debt by proceeding against the properties re- 
ceived on partition by the several members of the family and the receiver 
could seize property allotted to the other members of the family who had 
not become insolvents. 

Mukerjl, J. in his elaborate judgment also dealt at length with the 
liability of the Hindu son to pay his father’s debts. The learned Judge 
observed: 

On the Hindu law texts, texts which are of undoubted authority, the 
liability of a son or grandson to pay the ancestral debt stands supreme and 
stands irrespective of whether he has got or not any assets of the father 
or grandfather. It is also clear on the original Hindu rule of law @vhy a 
father or grandfather had an absolute right to have recourse to the entire 
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family property including the shares of his sons and grandsons to pay his 
own debts. 
Recently there have been two more cases of this Court which, 


Cunorey Lat though not directly in point, have referred to the extent of the liability 
Ganpar Ray Of the Hindu sons in terms which are apparently not reconcilable. In 





Lalta Prasad v. Gajadhar Shukul*? Jqbal Ahmad and Kisch, JJ. had to 


Se consider whether the sons of a Hindu owner who was the manager of a 
joint family consisting of himself, kis sons and his nephews and grand- 
nephews, are under a pious obligation to pay the debts contracted by the 
father (which are not for family purposes) to the extent of their interest 
in the joint family property, provided the debts were not incurred for an 
illegal or immoral purpose. The learned Judges came to the conclusion 


that 


every Hindu son is under a pious obligation to discharge his father’s debts 
of this class, irrespective of the fact whether the father is or is not the 
manager of the joint family, or whether the joint family is or is not 
composed of persons other than the father and the sons. 

Iqbal Ahmad, J. in delivering the judgment of the court relied on 


the Full Bench case of Bankey Lal v. Durga Prasad and did not follow 
the opinion expressed in Binda Prasad’s case. He dissented from the 
observation made by Coutts Trotter, C. J. that ri 


the doctrine of pious obligation is ‘an illogical relic of antiquity unsuited 
to any but a primitive and patriarchal society’ and is not to be extenced 
beyond the limits made binding by decisions of unquestionable authority. 


The learned Judge observed: 


No doubt, judicial decisions have, in various respects, modified the 
obligation of sons with respect to the payments of debts of their father 
as recognized by original texts, but it is manifest that the obligation ' 
rests on the religious duty of the son to discharge his father’s debts, znd 
I can discover no justification for holding that the sons of a father who is 
not the manager of the joint family are under no such religious obliga- 
tion or that if the joint family consists of members over and above the 
father and the son there is no such obligation on the sons. To put it in 
another way, every Hindu son is under 2 religious obligation to discharge 
his father’s debts of the class mentioned above irrespective of the fact 
whether the father is or is not the manager of the joint family or whether 
the joint family is or is not composed of persons other than the father 
and the sons. I find it difficult to understand and impossible to appreciate 
why the sons of the junior members of a joint Hindu family or the sons 
of a manager of the family which also comprises brothers and nephews 
of the manager should be absolved from the pious obligation which so 
far as the Hindu law texts go, is imposed on every Hindu son irrespective 
of the limitations contended fér by the learned counsel for the appellaat. 

The learned Judge then proceeded to. consider certain other obser- 


vations made in the Full Bench case as well as the propositions laid 
down by their Lordships of the Privy Council in Brij Narain’s case and 
came to the conclusion that he could find support in them. for his con- 
clusion. No doubt the question in that case arose in a regular suit and not 
in the execution department. But so far as the liability of the son under 
the Mindu law, as interpreted by the British courts, is concerned, that 
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case directly decided that the liability did not vanish merely because 
there were coparceners in the family other than the father. 
The U. P. Oil Mills Co., Lid. (in liquidation) v. Jamna Prashad” 
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was a case in which the Official Liquidator had applied to the Com- Chnorsy Lau 
pany Judge for an order that certain persons should be brought on Gannir Rat 


the record as contributories in place of a deceased Hindu father. The 
original contributories were brothers,~some of whom had died, and the 
objectors were the sons of those brothers who were still alive. The son 
of one of the deceased brother raised a further plea that he could not be 
taxed with the liability. Mukerji, A. C.'J. in delivering the judgment of 
the court remarked that 

the doctrine of pious obligation to pay the father’s debt would be avail- 

able only where there is a family consisting of father and sons. 

The learned Judge held that where the family consists of brothers 
and nephews also the position is entirely different and there is no liability 
even on the sons of the debtor unless it be proved that the debt was 
incurred in circumstances which would make it binding on the family 
or that there was benefit to the family. The learned Judge based his 
decision on the ground, among others, that the debtor could not sell any 
portjon of the family property, not even his own share, to pay that debt 
and followed Binda Prasad v. Raj Ballabh in holding that unless there be 
an attachment in the life-time of the debtor his interest would pass bv 
survivorship to the remaining members of the family and the creditor 
would be without any remedy whatsoever. Although this also was not 
a case of the execution of a decree nor even of a regular suit nevertheless 
the basis of the decision is certainly contrary to the basis of the decision in 
Lalta Prasad’s case, and in this sense the two decisions are conflicting. 
The learned Judge also remarked that 

` the Full Board of seven Judges (in Raja Brsj Narain’s case) proceeded to 
lav down entire propositions of Hindu Law on the question of payment of 
debts 
which observation was not quite in consonance with the view expressed 
by the Full Bench in Bankey Lal’s case. 

Recently the question has come up for consideration both in Lahore 
and in Madras. In Debi Das v. Jada Ram*™*, a division bench of the 
Lahore High Court held that the liability of the son, grandson and great- 
grandson to pay the debts of their ancestor was not a personal one but 
they were under a pious obligation to pay their father’s debt to the extent 
of the family property in their hands; and his obligation is not taken away 
simply because their father dies in the life-time of their grandfather and 
so the sons’ share can be attached and sold in execution of a decree against 
them as representatives of their father. he attention of the learned 
Judges was not drawn to the remarks made in the Full Bench case of 
Bankey Lal, but the decision in Binda Prasad’s case only was relied upon 
by counsel. ‘The learned Judges dissented from the view expressed there- 
in and Addison, J. in delivering the judgment of the court remarked:—— 

With very great respect I am unable to follow the reasoning. I can 
see no reason why the sons should not remain under their pious obligation 
to pay their father’s debts although their grandfather is alive. Th@y are 
= [1933] A. L. J. 1401 = [1933] A. L R. Lah. 857 
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members of the joint family by reason of the fact that their father pro- 
created them. ‘They are liable to pay their debts to the extent of the 
joint family property in their hands I am unable to under- 
stand how the family property escapes liability completely merely be- 
cause he (the father) dies in the life-time of the grandfather. 

The learned Judges did not agree with the view that the crucial date 
was the date of the father’s death. . 

I have already pointed out that on a reconsideration I had expressed" 
a different view in the Full Bench case. I should also like to point out 
that in Binda Prasad’s case I had proceeded on the wrong assumption that 
the decree was being executed against the son as the legal representative 
of his father and it was on that account that I had thought that the 
crucial date would be the father’s death. It now seems to me that as the 
present tense is used in Section 53 the crucial date may well be the time 
of the execution. 

In (Mutyala) Virayya v. Mababub Sur Fraja Ventu Raja a divi- 
sion bench of the Madras High Court held that every Hindu son is under 
a pious obligation to discharge his father’s debts unless they are illegal oz 
immoral irrespective of the fact whether the father is or is not the manager 
of the joint family or whether the joint family is or is not composed of 
persons other than the father and sons. Curgenven, J. pointed out “that 
Ajudhia Prasad’s case had been subsequently considered by the Full 
Bench in Bankey Lal’s case and that the Judges who had decided it on 
reconsideration came to the conclusion that it had not been correctly 
decided and then remarked: 

It is certainly difficult to understand upon what logical basis the prin- 
ciple of a son’s pious obligation should be identified with the liability of 
a co-parcener of a joint undivided estate for a family debt contracted by f 
the manager. ` 

The learned Judge agreed with Iqbal Ahmad, J.’s observations made 
in Lalta Prasad’s case and quoted them with approval and remarked:— 

It seems to us that this is the only reasonable principle to adopt upon 
this plaint and we agree with the view so expressed. 

In the result it was held that the liability of the sons continued even 
after the father’s death although there were other coparceners left and that 
the liability was to the extent of their interest in the family property. 

It seems to me that both on authority and principle there is no good 
ground for holding that the pious obligation of a Hindu son disappears 
if there happen to be coparceners other than the father and his descen- 
dants. It has already been pointed out that under the Hindu law the 
liability was very extensive and existed independently of there being any 
assets in the hands of the sons or not. On grounds of equity and justice 
the courts have confined this liability to the extent of the joint property 
in the hands of the son. But there seems to be no justification for restricting 
the liability still further and making it non-existent if there are other 
members as well, that is, confining the liability to that special case when 
the family consists of only the father and the sons. It is obvious that 
the true basis of the liability for the pious or religious obligation on the 


parteof the son to discharge his father’s debt subsists no matter what the 
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constitution of the family may be. I would, therefore, accept the view Cva 
expressed by Iqbal Ahmad and Kisch, JJ. in Laléa Prasad’s case so far as 4954 
the liability of the Hindu son is concerned. It is not necessary in this 
case to consider the other points decided by the Bench in that case. 

The lower court has held that as only a half share in the joint family TETA 
property has been attached and the same belongs to Rameshwar Das, son 
of the deceased, the objection should be dismissed. It would be more ue 
appropriate to order the attachment of the undivided interest of Ramesh- Ri 
war Das in the joint family property which he would be entitled to get 
on partition and to sell it with the right in the purchaser to enforce such 
a partition. As it is only the undivided interest of Rameshwar that is 
sought to be attached, Chhote Lal, the brother of the deceased, has no 

` locus standi to object to it. 

I would, therefore, answer the question referred to us in the affirma- 
tive subject to this reservation that the word “share” referred to therein 
means the undivided interest of the son which is estimated in the applica- 
tion as being half at the present moment. 


Kine, J.—I concur, and as I was a member of the Bench which King, J 
decided the unreported case of Kewal Ram v. Reoti Lal, (S. A. No. 413 
of 1929, decided on December 3, 1930) I wish to add a few words. ‘The 
decision in that case directly supports the contention of the appellant. 
In that case one Manak Chand was a member of a joint Hindu family 
and died leaving debts. His creditor obtained a decree against his son 
Yad Ram for recovery of the debt due from Manak Chand from the 
property of the deceased in the hands of Yad Ram. In execution of thie 
decree the creditor sought to attach Yad Ram’s share in the joint family 

P and specified the extent of this share as being one-third. The 
coparcenary body consisted of Yad Ram, the son of the deceased debtor, 
and of two brothers of the deceased debtor. The brothers raised objec- 
tion to the application for attachment on the ground that they had an 
interest in the whole of the-joint family property and no share of it could 
be attached in execution of a decree against Yad Ram. The Bench of 
this Court took the view that the objection must prevail. The creditor 
in his application for attachment sought to attach a one-third share in 
the joint family property, as being the property of the deceased in the 
hands of Yad Ram. We held that as the brothers were interested in everv 
portion of the joint family property therefore no share of the joint family 
property could be attached and sold in execution of the decree obtained 
by the creditor against the property in the hands of Yad Ram.. This 
decision is undoubtedly in favour of the appellant in this case. The 
judgment in the case referred to is very brief and no authorities were 
cited. It appears that the case was not fully argued. However this may 
be, I have now had the advantage of hearing the very complete and able 
arguments advanced by learned counsel on both sides and am now defi- 
nitely of opinion that the decision in that case was erroneous. Although 
the creditor in that case purported to seek attachment of a one-third 
share of the joint family property he really intended to attach the un- 
divided interest of Yad Ram in the property, and in my opinion uch 
interest was attachable and saleable in execution of the decree. After 
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the undivided interest had been attached and sold the purchaser would ac- 
quire the right to demand a partition and on partition he would obtain 
possession of a one-third share in the property, assuming that the share of 
Yad Ram had not been increased or decreased by births or deaths amongst 
the coparceners in the meantime. Only in that sense the application of 
the decree-holder was for attachment of a one-third share in the property. 
When he specified a one-third share in the property we must understand 
him to have meant that Yad Ram’s undivided interest in the property 
would amount to a one-third share after partition had been effected. If 
the decree-holder had expressed his meaning more precisely it is possible 
that the decision would have been in his favour. In any case I think that 
the decree-holder would have been entitled to attach and sell the un- 
divided interest of Yad Ram, so the decision was incorrect. 

Learned counsel for the appellant has admitted the pious obligation 
of the son to discharge the debt due by his father but he contends that 
such pious obligation cannot be enforced in the circumstances of the 
present case, because there is no property “in the hands of the son” which 
could be attached and sold. He argues that the language of Section 53 
of the Code of Civil Procedure contemplates only a case where the joint 
family consists only of a father and his descendants and provides that in 
such a case when the father dies the joint family property which is exclu- 
sively in the hands of the descendants would be liable for the payment of 
the debt due by the father or ancestor. In the present case the copar- 
cenary body consists of the son and the brother of the deceased debtor. 
In such circumstances it is argued that no part of the joint family pro- 
perty can be said to be “in the hands” of the son and, therefore, there is , 
no property which can be attached and sold for the realisation of the debts , 
due by the deceased debtor. I am unable to accept this contention. It 
is conceded that the son has an undivided interest in the joint family 
property and that this interest must be held to amount to “property” since 
it is certainly liable to attachment and sale in execution of a decree passed 
against the son personally. It is conceded, ‘therefore, that the son’s in- 
terest amounts to “property”, but it is argued that it is not tangible pro- 
perty and therefore it cannot be held to be property “in the hands” of 
the son. In my opinion the language of Section 53 does not justify this 
contention. I think the expression “in the hands of the son” amounts 
to nothing more than belonging to the son or in the proprietary posses- 
tion of the son and would apply to property other than tangible property. 
The undivided interest is admittedly property and in my opinion this 
undivided interest may fairly be held to be “in the hands” of the son 
as it certainly belongs to the son and may be said to be in his proprietary 
possession. I see no reason, therefore, why the undivided interest of the 
son should not be held to be “property in the hands of the son” within 
the meaning of Section 53. If such property is further held to be liable 
under Hindu Law for the payment of the debt of the deceased ancestor 
then the property must be deemed to be the property of the deceased 
which has come to the hands of the son as his legal representative. As 
the learned Chief Justice has dealt fully with the question of the liability 
of the property under Hindu Law for the payment of the debt of the 
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deceased father I do not wish to say anything more on that point. There Cm 
‘Seems to be nothing in Hindu Law or in authoritative judicial decisions 
„which would limit the pious obligation of the son topay the debts of his 
ifather (to the extent of his interest in joint family property) to such cases C#¥oTey Lat 
‘only where the son is the exclusive owner of the joint family property. RN 
I agree to the views expressed in the case of Lalta Prasad v. Gajadhar 
Shukul® on this point and in the cases of Devi Das v. Jada Ram”, and Kine ! 
'(Mutyala) Virayya v. (Mabbub Sur Fraja Ventu Rajah) Parthasarathi 
Appa Rao™. I agree therefore that the objection to the application for 
Gece should be dismissed and attachment should be ordered of the 
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divided interest of the son in the items specified of the joint family 
roperty. 

. Bajpai, J—The facts leading to these connected execution appeals Bajtai, J. 
have been mentioned in the judgment of the learned Chief Justice and the 
entire case law has been reviewed by him. As I agree generally with his 
conclusions it is not necessary for me to cover the same ground. Te 
jJäecree which is sought to be executed was passed on February 10, 1931 

ih ‘against Rameshwar Das to the extent of the assets of Bisheshwar Das that 

(may have come in his possession. The court below had held that the 

decree-holder is entitled to proceed against the half share of the joint 

family property now in the possession of Rameshwar Das and Chhotey 
ib The debt was incurred by Bisheshwar Das and Chhotey Lal. The 


{ 


Pi 


ebt was incurred by Bisheshwar Das who died leaving behind him as mem- 

bers of a joint Hindu family his brother Chhotey Lal and his son Ramesh- 
_ war Das. It has been found that the debt was not tainted with immora- 
lidy or illegality. 
' It is contended before us by Chhotey Lal and Rameshwar Das that 
in view of the provisions of Section 53, C. P. C. the order of the Court 
below is wrong. It is argued that the property which is sought to be 
Attached and sold is not “in the hands” of Rameshwar Das. I cannot 
agree with this contention. Although no individual member of a joint 
Hindu family under the Mitakshara Law can, while the family remains 
undivided, predicate of the joint and undivided property that he, that 
particular member, has a definite share, yet it is-well settled that a decree- 
holder in execution of a decree. against a Hindu coparcener on the basis of 
his personal debt can attach and sell his undivided coparcenary interest 
and when he has done so he acquires the power of ascertaining and realising 
t by partition, (Suraj Bans Kuer v. Sheo Prasad Singh*). It is clear, there- 
fore, that an undivided coparcenary interest is property under Sections 
b1 and 60, C. P. C. “belonging to the judgment-debtor” or, what may 
be stated in different language, “in the hands of the judgment-debtor.” 

ere is no warrant for limiting the scope of. property to tangible 
property alone. „Rameshwar Das, therefore, has property in his 
hands. Jointly with Chhotey Lal he has the entire family property 
fin his hands and exclusively he has an undivided interest in his 
hands. This undivided interest shall be deemed to be the property of 
Bisheshwar Das provided it is liable under the Hindu Law for the pay- 


iment of the debt of Bisheshwar Das, which has come into the hands pf 
71933] A. L. J. 550 7A, L R. 1933 Lah, 857 
SA, L R. 1933 Mad. 690: "LL R. $ Cal 148 
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Rameshwar. Das as Bisheshwar’ Das’: legal representative within the mean 
ing of Section 53, C.-P. C., and is available to the decree-holder in execu: 
tion of the decree. obtained by him on February 10; 1931. S 
I have: then got to.see whether this undivided interest is liable unde 






a brother, a nephew or other coparcener as well. This pious obligatio 
rests not onthe constitution of. the family or the nature of the estat 
but on the facts of his sonship and the nature of the father’s debt. I 
Girdharee Lal. v. Kantoo Lal® their Lordships of the Privy Council sai 


‘at. page 331 that the rule is as stated by Lord Justice Knight Bruce: 


. The freedom of. the son from the obligation to discharge the father’ 
debt, has respect to the nature of the debt and not to the nature of th 
estate whether ancestral or- acquired by the creator of the debt. . 3 

__ In Sourendra Mohan Sinha v. Hari Prasad Sinba** their Lordship ' 
of the Privy Council at page 47 observed: MRE 
n The law of the Mithila School is the law of the Mitakshara except i 
i a few matters in respect of which the law of the Mithila School ha 
departed from the law of the Mitakshara.. Assuming that it was a deb 
„which, if contracted by the father or grandfather alone, it was the prow 
duty ‘of the`son or of the grandson to pay, it is difficult to understand «i 
what principle of the law of the Mithila School it was ‘not a’ duty whic 
was the pious duty of the son or grandson to pay if it were contracte 
jointly with another who was a member of the joint family. ` 
>! The ancient texts and the decided cases -are against the contentior 
of the appellant.- -The case in Ajodhia Prasad v. Data Ram®? must b 










4 


Prasad v. Raja Ballabh Sahai” “and the- unreported ‘case of Kewal Ram v 
Reoti Lal decided by Banerji and King, JJ. on December 3, 1930 pro’ 
ceeded upon the interpretation of Section 53, C: P. C. but according t 
my view the son has an undivided coparcenary interest in’ his hands which 
shall be deemed to be the property of the deceased. -All the other case 


© %1 L'A. 321 . "24 A L. J. 33 : wit 
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cited at the Bar and mentioned by the learned Chief Justice favour the vm 
respondent either directly or by implication. 1334 

It remains only to notice the argument of Mr. Panna Lal, counsel 
for Chhotey Lal. His contention was that when a decree-holder pro- CHHoTeY Lai 
ceeds to execute a decree obtained against a Hindu coparcener on the Ganpsr Ra 
basis of his personal debt he attaches and sells only the right of the co- 
parcener to effect a partition, and as in the present case the coparcencr 
who created the debt is dead, and as a dead man cannot effect a partition, 
the decree-holder has no remedy. The fallacy underlying this argument 
is that it omits to take notice of what is well established that the decree- 
holder attaches and sells the undivided interest of the coparcener in the 
family property and it is only after he has done this that he proceeds to 
ascertain and realise the interest by effecting a partition. 

I, therefore, agree with the view that the decree-holder is entitled to 
attach the undivided interest of Rameshwar Das in the joint family pro- 
perty and answer the question referred to us in the affirmative, subject 
to the reservation proposed by the learned Chief Justice. 

By THE CourT—As the whole question has not been referred to us 
and it is possible that there are other points as well undisposed of, we 
simply answer the question referred to us in the affirmative subject to 
this reservation that the word “share” referred to therein means the un- 
divided interest of the son which is estimated in the application as being 
half at the present moment. 








Bajpar, | 
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PARMESHAR SINGH ando oTHeErs (Plaintiffs) Cva 
versus 

SITLADIN DUBE AND ANOTHER (Defendants)* 

Civil Procedure Code, Sec. 144 and Limitation Act, Arts. 181 and 182—Application Feb 22 

for restitutson—Art. 181 applies—Starting port of limstation—Date of lower 








appellate courts decree—Application for recovery of mesne profits—Lsmita- pee 
tion. MUKERJI, J. 


On plaintiff’s suit for possession being decreed by the court of first in Kine, J. 
stance he obtained possession of the property in dispute. On appeal the 
lower appellate court reversed the decree and dismissed the suit, and the 
defendant thereupon applied under Sec. 144, C. P. C. and recovered posses- 
sion of the property. Subsequently after the dismissal of the plaintiff’s 
second appeal to the High Court, the defendant applied under Sec. 144, 
C. P. C. for recovery of mesne profits for the period he was out of posses- 
sion. The plaintiff contended that the application was time-barred. 

Held (Mukerji, J. dissenting): An application for restitution under 
Sec. 144, Civil Procedure Code, is not an application for the execution of a 
decree within the meaning of Art. 182, Limitation Act, and that Art 
does not apply to it. It is an application not specifically provided for 
and is governed by Art. 181 of the Limitation Act. 

Held, further, (SuLaman, C. J. dissenting): The time for applying 
under Sec. 144, C. P. C. begins to run from the date of the lower appel- 
late court’s decree when the first court’s decree was reversed and the 

*S. A. 868 of 1932 e 
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right to apply for restitution first accrued, and the mere fact that’ the 
lower appellate court’s decree was subsequently affirmed on second appeal 
to the High Court did not give a fresh start of limitation under Art. 
181. 

Held, further: But where the application under Sec. 144, C P. C. is 
for recovery of mesne profits for the period during which the successful 
party was kept out of possession, the starting point of limitation is not 
the date of the lower appellate court’s decree but the date on which pos- 
session was restored to the successtul party. 

SECOND APPEAL from a decree of J. N. MusuHran Esq., Additional 
District Judge of Benares, reversing a decree of Banu Sarup Narain, 
Subordinate Judge of Jaunpur. 


The following is the Referring Order:— 


IQBaL AHMAD & Baypal, JJ.—After having heard parties we have come to 
the conclusion that this appeal should be heard by a larger Bench, by reason of 
some conflict of authorities. The facts have not been set out clearly in the judg- 
ment of the lower appellate court and we, therefore, find it necessary to state 
them in some detail. One Suraj Narain Pal took a permanent lease from the 
zamindars in respect of about 35 bighas of land. Suraj Narain Pal then trans- 
ferred his lessee rights to Sitla Din and another. The zamindars then sold their 
zamindari to Jagarnath Singh and others. Jagarnath Singh and others brgught 
a suit against Sitla Din and another for cancellation of the permanent lease exe- 
cuted by the former zamindars and for possession of the property covered by the 
lease. This suit was decreed on January 21, 1925. In execution of the decree 
the plaintiffs Jagarnath Singh and others obtained possession over the plaint pro- 
perty on March 5, 1925. Sitla Din Dube had gone up in appeal in the original 
suit and his appeal was allowed on February 17, 1926. The High Court dismissed 
the second appeal filed by Jagarnath Singh and others on June 13, 1929. The,’ 
defendant Sitla Din obtained possession of the property on October 5, 1926. On/ 
September 2, 1929 the defendants applied for restitution. ‘They alleged that their’ 
crops were standing on the land at the time when the plaintiffs obtained possession 
on March 5, 1925, and that the value of these crops which were appropriated by 
the plaintiffs amounted to Rs. 8,000. They also alleged that mesne profits for 
the period during which the defendants were kept out of possession, namely, from 
March 5, 1925 to October 5, 1926, were due from the plaintiffs, and that this 
sum amounted to Rs. 6,000. 

The court of first instance held that the defendants would have been entitled 
to get Rs. 1,200 in all under both heads, but the application for restitution was 
barred by time as well as legally not maintainable. ‘The lower appellate court was 
of the opinion that the application was legally maintainable as well as in time, and 
upon an agreement between the parties it came to the conclusion that the defen- 
dants were entitled to Rs. 1,600, and it passed a decree accordingly. 

In second appeal it is contended before us that the application is legally not 
maintainable and that the application is barred by time. The first question is 
fairly simple. It appears that a former application of the defendants for restitu- 
tion was dismissed in default and the learned Subordinate Judge was of the opinion 
that the defendants were not entitled to put in a fresh application by reason of 
the provisions of Order 9, Rule 9, C. P. C. inasmuch as the former application 
was dismissed under Order 9, Rule 8, C. P. C. The lower appellate court has 
held that the dismissal of the former application was under Order 9, Rule 4 and 
therefore Order 9, Rule 9 does not apply and a fresh application is maintainable. 
We take the decision of the learned District Judge to be that when the first appli- 
cati8h was dismissed neither party was present. This is a finding of fact and it 
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is not possible to go behind it in second appeal. The next question is of some  Cıvu 
importance and the authorities are not easily reconcilable. In the cases of Hanif- —— 
un-nissa v. Chunni Lal, 19 A. L. J. 549, Jiwa Ram v. Nand Ram, 20 A. L. J. 226 1234 
and Baijnath Das v. Balmakund, 22 A. L. J. 881, this Court has held that an ap- 
plication for restitution under Section 144, C. P. C. is not an application in Swen 
execution. This would indirectly mean, (although it was not specifically decided v. 
in those cases as to which article of the Limitation Act would be applicable) aes 
indeed it might follow as a logical consequence that the article ople would re 
be Article 181 and not Article 182 of the Limitation Act. In the cases of Iqbal 
Harimoban Dalal v. Parmeshar Sabu, I. L. R. 56 Cal. 61, which is a decision by Abmad, J. 
three Judges and Chanda Singh v. Bishen Singh, A. I. R. 1924 Lah. 166, it has Babas J 
been held that time for restitution begins to run from the time when the decree 
of the court below is varied first, and that the applicant should not wait for the 
decision of the final court of appeal. In the case of Dhapo v. Bakridi, [1932] 
A. L. J. 724, a Bench of this Court has held that in an application for restitution 
under Section 144, C. P. C. the time under Article 181 of the Limitation Act 
should be counted from the decree of the lower appellate court and the applicant 
fs not entitled to get deduction of the period occupied by the appeal to the High 
Court. Several High Courts have taken a contrary view and have held that de 
article applicable in an application for restitution is Article 182 of the Limitation 
Act; see the cases of Somasundaram Pillai v. Chokkalingam Pillai, I. L. R 40 Mad. 
780; Panchapakesa Aiyar v. Natesa Pathar, 51 Mad. L. J. 161; Kurgodigonda v. 
Nin§angonda, I. L. R. 41 Bom. 625; Sayad Hamidali v. Abmedalli, I. L. R. 45 
Bom. 1137; Sent Sahai v. Chbutai Kurmi, A. I. R. 1926 Oudh 199; Chandika 
Singh v. Bithal Das, A. J. R. 1931 Oudh 51 and A. M. K. C. T. i 
Chettyar v. Annamalai Chettyar, A. I. R. 1933 Rang. 180. Reliance is also 
placed by learned counsel on behalf of the respondents. to the case of Jai Berham 
` v. Kedarnath Merwari, A. I. R. 1922 (P. c.) 269 wherein it was held that the 
court has inherent power to do justice between the parties. It will thus be seen 
that there is a great conflict of authorities on the question as to whether Article 
181 of the Limitation Act applies to restitution proceedings or Article 182 applies. 
* Learned counsel on behalf of the respondents has also relied upon a passage 
in the judgment of this court in the case of Dhapo v. Bakridi, 1932 A. L. J. 724. 
The learned Judges seem to hold that the application for ascertainment of mesne 
profits could only be made when delivery of possession had been made in favour 
of the applicant and if such an application is made within three years from the 
delivery of possession then the application is amply within time.` It is contended 
on behalf of the respondents that he obtained possession on October 5, 1926 and 
his application for restitution by the ascertainment of mesne profits on September 
2, 1929 is within time. Reliance is also placed in this connection on the case of 
Rambujhawan Thakur v. Bankey Thakur, 1. L. R. 7 Pat. 794. : 


-` We, therefore, direct that the papers be laid before the Hon’ble the Chief 
Justice for constitution of a larger Bench. The whole case will be open before 
the larger Bench. 

D. P. Malaviya for the appellants. 
Mushtaq Ahmad and Ambika Prasad Dube for the respondents, 
The following judgments were delivered: — 

' SuLaman, C. J.—This is a plaintiffs’ appeal arising out of an appli- Sulaiman, 

cation for restitution and compensation under Section 144, C. P. C. C J. 
‘Suraj Narain Pal took a perpetual lease from the zamindar of sir lands 

measuring 35 bighas and odd and obtained possession. The lessee’s rights 

were subsquently sold to Sitla Din and Bal Gobind, defendants-retpon- 

dents. Later on the zamindar sold his rights to Jagarnath and others, the 
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plaintiffs-appellants. A suit was brought for recovery of possession by 
avoiding this lease and it was first decreed by the first court on January 
21, 1925. The plaintiffs, immediately thereafter, obtained delivery of 
possession of the property on March 5, 1925. The defendants appealed 
to the lower appellate court which allowed the appeal and dismissed the 
suit on February 17, 1926. Two infructuous applications for re-delivery 
of possession were made and were struck off. On October 5, 1926 the 
defendants obtained delivery of possession of the lands from the plaintiffs. 
Their prayer for mesne profits and for compensation could not be granted 
at that time as there was a stay order issued by the High Court. The stay 
order was discharged shortly afterwards but no fresh application for mesne 
profits or compensation was made by the defendants and they waited till 
the disposal of the second appeal. The High Court dismissed the second 
appeal and affirmed the decree of the District Judge on June 13, 1929. 

On September 2, 1929 the defendants filed the application out of 
which this appeal has arisen for recovery of the value of standing crops as 
well as mesne profits from March 5, 1925 till October 5, 1926. The 
plaintiffs objected to this application on the ground that it was barred by 
limitation, that it was not maintainable and that the amount of damages 
claimed by the defendants was excessive. The first court held thag the 
application was barred by time under Article 181 of the Limitation Act 
and also held that it was not maintainable. The lower appellate court 
has come to the conclusion that Article 181 applies and that time began 
to run from the date of the High Court’s decree and therefore the appli- 
cation was not barred by time. It has further held that it is maintainable. ` 
Before the lower appellate court it was agreed by parties that the mesne | 
profits and compensation should be assessed at a round figure of Rs. 1,600 ' 
in case the application of the defendants was allowed. -The learned Judge’ 
has accordingly granted this amount to the defendants. 

The plaintiffs came up in appeal to the High Court, and the Bench 
before which the case came up first for hearing referred it to a larger 
Bench in view of a considerable conflict of opinion that prevails in the 
various High Courts. 

The two main questions which arise in this case are:— 

(1) Whether the proceeding under S. 144, C. P. C. is an execution 
proceeding; and 

(2) the point of time from which limitation would begin to run. 

It is obvious that if the proceedings were an execution proceeding then 
Art. 182 of the Limitation Act would be applicable and there would be a 
fresh start for purposes of limitation from the date of the High Court’s 
decree and the application would therefore be well within time. On the 
other hand, if it be not an execution proceeding then obviously Article 182 
would not apply, and in the absence of any other particular article the 
residuary Article 181 would be applicable under which the period of limi- 
tation would begin to run from the date when the right to apply accrued. 
The question would then arise whether the right to apply accrued on the 
passing of the lower court’s decree which reversed the first court’s decree 
or from the time of the High Court’s decree which finally upheld that 


reversal. 
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So far as the rulings of this Court are concerned there seems to be a 
uniformity that the proceeding cannot be regarded as an execution pro- 
ceeding. No doubt different opinions have been expressed in other High 
Courts, but there too there is considerable divergence. In these circum- 
stances, unless a very strong case were made out for overruling the deci- 
sions of this Court, I would not be prepared to depart from the view 
taken in a series of decisions of this Court. 

Briefly speaking, it was first pointed out by Walsh and Ryves, JJ. in 
Hanifunnissa v. Chunni Lal’ that the prayer for restitution being not 
exactly identical with a prayer for the execution of a decree the form 
prescribed for an application for execution of a decree was not a suitable 
form. The learned Judges pointed out that either a suitable form should 
be issued or applications should be framed in appropriate language with the 
appropriate claim for relief before proceeding to adjudicate upon them. 
The question arose directly in Jiwa Ram v. Nand Ram? before Lindsay 
and Rafiq, JJ. Lindsay, J. in pronouncing the judgment of the court 
pointed out that proceedings under S. 144, C. P. C. cannot properly be 
described as proceedings in execution of a decree which was made clear 
by a comparison of S. 144 of the present Code with S. 583 of the Code of 
1882. The learned Judge pointed out the changes that have been intro- 
duced into the new section and remarked: 


The language of S. 144 is very different and we now find no mention 
regarding any application to be made for the purpose of executing the 
decree nor do we find any direction laying down that such proceedings are 
to be regulated by the rules prescribed for the execution of decrees in suits. 

Tt was further pointed out that the language of S. 144 was very wide and 
~ the court was empowered to make any orders including orders for refund 
of costs, payment of interest, damages, compensation and mesne profits 
which are properly consequential on the variation or reversal of the decree. 
The learned Judge doubted whether a court which was merely executing 
a decree could be deemed to be invested with such extensive powers. In 
view of the difference in the language of the new and the old sections, the 
learned Judge held that proceedings for restitution were not proceedings 
in execution of any decree and expressly dissented from the contrary view 
expressed by the Madras High Court in Somasundaram v. Chokkalunguim’®. 
The other learned Judge concurred in this view. The question of limi- 
tation did not, however, arise in that case. But that case is certainly 
authority for the proposition that an application under S. 144, C. P. C. 
is not an application for execution of any decree. 


Walsh and Ryves, JJ. in Brij Lal v. Damodar Dast followed the 
ruling in Jiwa Rams case and held that an application for restitution 
under S. 144, C. P. C. in pursuance of an order of His Majesty in Council 
was not an application in execution governed by Article 182 of the Limi- 
tation Act, but was an application falling under Article 183 of the Limi- 
tation Act. It is not necessary to gpnsider in this case whether an appli- 
cation for the execution of an order in Council is one which would fall 
under Article 182 or under Article 183 of the Limitation Act. 


119 A. L. J. 549 220 A. L. J. 226 
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In Baijnath Das v. Balmakund® Daniels, J. held that an application 
for restitution under S. 144, C. P. C. is not an application in execution. 
He followed the previous rulings of this Court and also referred to a Full 
Bench ruling of the Patna High Court in Bal Makund Marwari v. Basanta 
Kumari Dasi®. To this I shall refer later. 


The latest case of this Court is Dhapo v. Bakridi' which is directly 
in point as regards both the questions which arise in this case. Mukerji 
and Bennet, JJ. held that an application for restitution under S. 144, 
‘C. P. C. was not an application for execution to which Article 182 could 
apply, but was an application which fell under Article 181 of the Limi- 
tation Act. The learned Judges held further that the time to be reckoned 
under Article 181 should be counted from the date of the decree of the 
lower appellate court and that the applicant was not entitled to get de- 
duction of the period occupied by the appeal to the High Court. The 
earlier cases of this Court were not expressly referred to but the opinion 
was based on a Full Bench case of the Calcutta High Court in Hari Mohan 
Dalal v. Parmeshwar Sabu’. An earlier Patna case was distinguished on 
the ground that there the application for restitution had been made within 
three years of the date when delivery of possession had been made in 
favour of the applicagt and was therefore well within time. In any ease, 
the learned Judges preferred to follow the Calcutta case which was in 
accordance with their own opinion. 


It is not necessary to refer to cases under Article 183 where it has 
been held that an application for the execution of an order of His Majesty 
in Council falls under Article 183 of the Limitation Act. See Brij Lal 
v. Damodar Das? and Sohan Bibi v. Baijnath Das°. The opinions in the | 
other High Courts, as already remarked, are hopelessly divided. It is l 
possible to find a set of rulings in support of any view that may be ad- 
vanced. I therefore do not propose to examine these rulings. But I must 
point out that, with the exception of the Full Bench case of the Patna High 
Court to which I shall presently refer, in none of the cases in which it has 
been held that an application under S. 144 is an execution application has 
the true nature of an application for restitution been considered at length. 


In the first place, it seems to me that there is an essential difference 
between an application for execution of a decree and an application for 
restitution on the reversal of a decree of the first court. A decree is sup- 
posed to be self-contained and an executing court merely executes the 
decree and carries out the directions contained in the decree and gives effect 
to the same. In the case of restitution there is no decree for the amount 
claimed by the applicant. An enquiry has to be made by the court, evi- 
dence has to be taken and then an order passed under S. 144 calling upon 
the opposite party to make restitution and refund amounts or pay costs, 
interests and mesne profits etc. Thus the proceeding relating to restitu- 
tion entails an elaborate enquiry and an investigation into the facts, where- 
as the mere execution of a decree is tnore or less a mechanical process. 


522 A.L J. 881 ‘I. L. R. 3 Pat. 371 
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In the Full Bench case of the Patna High Court in Balinakund Marwari 
v. Basanta Kumari Dasi'*, where also there was no unanimity, Das, J. who 
delivered the judgment first rightly drew attention to the fact that the 
nature of the application is the first point to be considered and that the 
origin of the jurisdiction to grant restitution is not merely any direction 
contained in the appellate court’s decree, but is a necessary consequence 
of the duty of the court to compensate for the injury done by its own act, 
whereas the jurisdiction of the executing court is based and is dependent 
entirely on the appellate court’s decree itself and there is no further duty 
on the court than merely to execute it, however wrong the decree might 
really be. The learned Judge quoted the observation of Lord Carson, 
L. C. J. in Jai Barham v. Kedar Nath Marwari‘? that 

one of the first and highest duties of all courts is to take care that the act 
of the court does no injury to any of the suitors, and when the expression 
“the act of the court’ is used it does not mean merely the act of the primary 
court, or of any intermediate court of appeal but the act of the court 
-as a whole from the lowest court’ which entertains jurisdiction over the 
matter up to the highest court which finally disposes of. the case. 

In the second place, the scheme of the present Code seems to be that 
all enquiries as to questions of fact should be completed before the decree 
is passed. Provision has been made for preliminary decrees and final 
decrees. Under the first, the rights of the parties are settled and deter- 
mined. Before the final decree is passed the exact amount of liability is also 
ascertained and fixed. Proceedings in execution, which follow, merely 
_ carry out the decree and do not involve any further investigation as regards 
any matters in controversy. The nature of a restitution proceeding, how- 
ever, is quite different. There the point which arises for enquiry could 
© never have been raised in the suit itself and has never been considered by 
any court much less investigated. It is the court in the execution depart- 
ment which is for the first time called upon to start such an enquiry. It is, 
therefore, to my mind a misnomer to call an application for restitution, 
consequent upon the reversal of a wrong decree, as an application for 
execution of the appellate decree which has reversed the first court’s decree. 


In the third place, under the Code of 1882 the language of S. 583, 
which corresponds to the present S. 144, was very specific and it allowed 
a party entitled to any benefit by way of restitution or otherwise under a 
decree passed in appeal desiring to obtain “execution” of the same, to apply 
to the court which passed the decree and such court was bound to proceed 
to “execute” the decree passed in appeal according to the rules prescribed 
for the “execution” of decrees in suits. On the language of that section 
there could be no doubt that the party was applying to obtain execution of 
the appellate court’s decree and that the decree had to be executed according 
to the rules prescribed for the execution of decrees in suits. The section 
was open to the construction that when ‘a person is applying for obtaining 
benefit by way of restitution he is in effect applying for the execution of 
the appellate decree, which is in his favour. ‘This also obviously was an 
anomaly. Even though the language was so specific there was a difference 
of opinion at least between two High Courts. The Allahabad High Court 
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held that the application for restitution was an application for execution to 
such an extent as to make Section 244 of the old Code applicable to it and 
so as to bar a fresh suit (Sheodibal Sahu v. Bhawani'®), Whereas the Cal- 
cutta High Court held that the application for restitution was not in reality 
an application for execution and therefore, although S. 583 applied to it 
in express terms, S. 244 did not apply and therefore a separate suit was not 
barred (Motiram Marwari v. Ram Kumar Marwari'*). 


In order to set this conflict at rest the Legislature has intervened. The 
old Section 583 has been very drastically changed. All references to exe- 
cution have been carefully deleted. Now there is no longer any question 
of obtaining execution of the appellate court’s decree nor is there any pro- 
vision that the court should proceed to execute the appellate court’s decree 
according to the rules prescribed for the execution of decrees. Much wider 
powers also have been conferred under S. 144. No doubt it is true that 
even under the old section this Court had held that in ordering restitution 
interest on the amount refunded should also be allowed in fairness and 
equity. But the language taken literally did not perhaps warrant it. 
Under the present S. 144 the court is not only bound to cause restitution 
to be made as will, so far as may be, place the parties in the position which 
they would have occupied but for such decree or such part thereof asehas 
been varied or reversed and for this purpose the Court may make any orders 
including orders for the refund of costs and for the payment of interest, 
damages, compensation and mesne profits, which are properly consequen- 
tial on such variation or reversal. The powers are therefore very wide 
and they include compensation by way of damages as well as payment 
of interest and mesne profits the payment of which would not be directed 
by the appellate decree. The court is empowered to place the parties in 
the position which they would have occupied but for the wrong decree 
passed, which has been subsequently reversed. It seems to me that such 
a radical change in the phraseology of the two sections cannot but indicate 
that the Legislature itself realised that it was a misnomer to call an appli- 
cation for restitution an application for the execution of the appellate 
court’s decree. Indeed, an appellate court’s decree would never direct 
things to be done which the applicant calls upon the court to do. Very 
often the fact that delivery of possession has been taken in the meantime 
may not even be brought to the notice of the appellate court. Such a 
state of affairs may never be in its contemplation. Even if it is informed 
of it, the appellate court would never pass any directions with regard to 
the restoration of the property. It would take it for granted that res- 
toration would be allowed as a matter of course. It therefore cannot be 
said that an appellate court’s decree which merely reversed the first court’s 
decree itself directs the restitution of some property and the award of 
compensation, costs, interests or mesne profits. It is not by way of exe- 
cuting the appellate court’s decree that restitution can be had. It is the 
benefit or the result which flows from the appellate court’s decree which 
is availed of and is not the execution of the decree itself. It is this recog- 
nition which in my opinion has resulted in placing an application for res- 
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titution of property in a separate category, distinct and different from that 
of an application for execution. 

In the fourth place if we examine the provisions in Order 21, C. P. C. 
which deal with applications for execution we find that there is no refe- 
rence whatsoever to an application for restitution. The form for an ap- 
plication for execution of a decree under Order 21, Rule 11 would, as 
pointed out by Walsh and Ryves, JJ., be wholly unsuitable and inappro- 
priate for an application for restitution. Rule 11(g) which lays down 
that the particulars of the amount with interest, if any, due upon the 
decree or other relief granted thereby should be mentioned in the appli- 
cation would be quite out of place and so would be the amount of costs 
awarded by the decree under Sub-clause (4). This amount can be ob- 
tained by the real execution of the appellate court’s decree which is differ- 
ent from restitution. The amount of interest due under the decree and 
the amount of costs awarded are definite and ascertained amounts, whereas 
the amounts which the applicant wants the court to assess are still un- 
liquidated. l 

Now it may be said that the change in the phraseology of the section 
is merely because all reference to execution in the old section was super- 
fluoys and the Legislature has merely deleted what was redundant. But, 
on the other hand, it may well be urged that there has been a deliberate 
alteration in order to clarify the position and make it clear, as was to my 
mind quite obvious if we bear in mind the true nature of an application for 
restitution, that the restitution is not in any sense whatsoever an execution 
_ of the appellate court’s decree. 


In the fifth place, if it was merely the intention to change the section 
in order to provide expressly that a separate suit would be barred there 
need never have been any occasion for a complete alteration of the pro- 
visions, but a mere proviso added at the end to that effect would have 
amply served the purpose. 


I must refer to the case of Prag Narain v. Kamakhia Singh*® decided 
by their Lordships of the Privy Council which has been referred to in the 
course of the arguments, In that case their Lordships held that there 
was no substance in the contention that a separate suit was necessary in 
order to obtain relief by way of restitution and that the claim to have the 
questions in dispute determined in the execution proceedings as was justified 
by Sections 583 and 244 of the Code of Civil Procedure. Their Lordships 
further remarked that “Even if the point were doubtful, their Lordships 
would not be disposed at that stage of the proceedings, to permit the expense 
and delay of a separate suit”. Their Lordships did not there lay down that 
an application for restitution is identically the same thing as an application 
for execution. Their Lordships merely overruled the contention that res- 
titution could not be sought for in the execution department, but that a 
separate suit was necessary. Their Lordships thought that in view of the 
provisions of Sections 583 and 244 taken together, there was no need for 
a separate suit; in any case, their Lordships would not tolerate such a suit 
which would involve expense and delay. 2 
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In the sixth place, there is a clear distinction drawn by the Legislature 
between an order passed under S. 47 for the execution of a decree and an 
order passed under S. 144 for restitution. This is apparent from the defi- 
nition of the word “decree” in Section 2 where it is said to include not 
ony the determination of any question within Section 47, but also the 
determination of any such question within Section 144. If both these 
things were execution it would have been enough to say “the determination 
of any question in the execution of the decree”. But in this connection 
I do not wish to emphasise the fact that there are separate headings under 
which Ss. 47 and 144, C. P. C. occur. The first comes under the heading 
“Questions to be determined by a court executing a decree”, and the second 
under the heading “Miscellaneous” in a separate part, because the proper 
place to refer to restitution would naturally be after the provisions for 
appeals, references, reviews and revisions have been laid down. 


In the seventh place, I am not at all impressed by the argument which 
has been accepted by some learned Judges that the new Code of Civil Pro- 
cedure and the new Limitation Act were passed about the same time and 
that it could not have been intended to make radical alterations in the Code 
when there were no material changes in the Articles of the Limitation Act. 
If we compare the present Code with the old Code of Civil Procedure we 
find enormous changes. We also find a clear and marked distinction bet- 
ween preliminary and final decrees. Now the suit continues up to the 
passing of the final decree even though a preliminary decree has already been 
passed. Again, under the old law the ascertainment of mesne profits could | 
be relegated to the execution department. The decree was complete in 
itself, and yet the executing court could ascertain the mesne profits; but ' 
this is not now allowed under the new Code and the court has itself to as- 
certain the amount of mesne profits. ‘Though in the first instance it must 
pass a preliminary decree and then follow it up with a final decree, yet the 
ascertainment of mesne profits is not to be relegated to the execution de- 
partment. . Similarly, the taking of accounts is not now to be postponed 
to the execution department. Amounts due on mortgages in suits for sale, 
foreclosure or redemption cannot now be postponed to the execution dc- 
partment. The court must ascertain the amount due before passing a final 
decree. Applications for a final decree are now governed by Article 181 
and not Article 182. It may well be that in view of these changes, too 
numerous to mention, there may be many cases in which articles of the 
Limitation Act which were applicable under the old Code have altogether 
ceased to be applicable to applications under corresponding sections in the 
new Code. Such a result is, to my mind, no good ground for shutting 
our eyes to the language of the new section and holding that in spite of all 
the radical changes there has in reality been no change at all. 


In the eighth place, I see no great force in the contention that there 
are some provisions in the Limitation Act, which may not be availed of if 
jt be held that an application for restitution is not an application for exe- 
cution. It is pointed out that S. 6 of the Limitation Act applies to suits 
and™pplications for execution but not to other applications. It is further 
pointed out that in Article 182 there are various facilities allowed to a 
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decree-holder who gets many a fresh start of time which may not be avail- 
able to a person applying for restitution. I see a clear distinction between 
the right to obtain a decree or order and the right to realise the amount 
so decreed or ordered. In the case of suits there is no special facility allowed 
to a plaintiff and he has to be prompt as the defendant. It is only after 
a decree has been obtained and there is delay in the payment by the defen- 
dant that a decree-holder is allowed time up.to 12 years provided he fulfils 
certain required conditions. On analogy it may well be urged that the 
right to obtain an. order under S. 144, C. P. C. is analogous to the right to 
obtain a decree and no special facilities are called for so far as that relief is 
concerned. But once an order has been made, the delay in realising the 
amount might be condoned on grounds similar to those allowed to decree- 
holders executing their decrees. Again, as regards the deprivation of the 
right of, a minor to avail himself of his minority in the case of an appli- 
cation for restitution, it might well be pointed out that there is no similar 
right as regards appeals. , When a suit brought by a next friend is dismissed 
and the next friend does not appeal from the decree, the minor has no 
remedy and he cannot, after attaining majority, prefer an appeal. On 
the same principle, if the next friend has appealed and got the decree re- 
versed he should proceed to obtain the benefit of it by applying for resti- 
tutiéo. If he fails to do so there is nothing illegal if a minor does not 
get an advantage. which he did not possess as regards the appeal itself. I 
admit that it would be much better and certainly fairer to allow him to 
have the same advantage as an ordinary decree-holder. But I am not legis- 
lating, and I must take the sections as I find them and interpret them ac- 
cording to their natural meaning. If there is any case.of hardship it is for 
the Legislature to intervene and remove it. __ 

Equitable considerations cannot be invoked in the case of a plea of 
limitation. The bar of limitation is purely arbitrary. It is sometimes 
harsh and it is very often regarded as inequitable. We have to enforce 
the bar because the Legislature has cast a duty upon the courts to see 
that suits and applications are within time. We have no option in the 
matter, and it would not be a proper way of interpreting an article of the 
Limitation Act by rejecting a particular interpretation, though following 
logically from the language employed on the ground that it would create 
a great hardship. 

Lastly it has been suggested that even if the word “execution” be 
taken in its literal sense in the Code of Civil Procedure a wider and more 
liberal meaning should be given to the word in the Limitation Act because 
the Legislature, although it amended the provisions in the Code of Civil 
Procedure, did not amend the sections and articles in the Limitation Act. 
It is therefore argued that the intention of thé Legislature must have been 
that the same article of the Limitation Act which was applicable to appli- 
cations for restitution before 1908 must continue to be applicable even 
under the new Act. But this argument cannot hold water. I have 
already referred to cases of mortgage debts, mesne profits, and accounts. 
Let us for a moment consider again the case of the preparation of a final 
decree. Under the Old Code the decree for sale or foreclosure or redemp- 
tion was complete in itself and had merely to be executed. Under the new 
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Code it is only a preliminary decree that is passed in the first instance and 
a final decree has to be passed on application made by the successful party. 
It has been held by all the courts in India unanimously that Article 181 
applies to the application for the preparation of a final decree in a mortgage 
suit. The corresponding article under the old Act could never have been 
applicable to such decrees. The argument mentioned above cannot there- 
fore be accepted. In interpreting therefore whether the application for 
restitution is, under the Code of Civil Procedure, an application for exe- 
cution, I would not be justified in assuming that there was necessarily an 
intention in the mind of the Legislature that the old article, or to be more 
accurate, the newly numbered article corresponding to the old article would 
still remain applicable. 

In view of the conflict of opinion in other High Courts and particu- 
larly in view of so many points that can be urged in support of the view 
which has so far been taken in this Court, I am not prepared to overrule 
the decisions of this Court which have now stood for over twelve years, 
and I must hold that on a correct interpretation of the sections in the Code 
of Civil Procedure an application for restitution is essentially a different 
thing from an application for execution. It follows therefore that Article 
182 would not be applicable to such an application, but it must be, go- 
verned by the residuary Article 181. 

The next question is as to the starting point of limitation under Article 
181. On this point there is no séare decisis in this Court. ‘The first three 
cases referred to by me did not touch on the question of limitation. In 
the last case the starting point for the purposes of mesne profits was taken - 
to be the date of the lower appellate court’s decree. - 

The case was based principally on the opinion expressed in the Full 
Bench case of Hari Mohan Dalal v. Parmeshwar Sahbu®, ‘That case, when 
closely examined, will in its turn be found to be based solely on certain 
inferences to be drawn from the observations made by their Lordships of 
the Privy Council in the case of Juscurn Boid vw. Pirthi Chand Lal 
Chatterji". 

It is, therefore, convenient to begin with the last-mentioned Privy 
Council case itself. Previously in Hanuman Kamat v. Hanuman Mandur? 
their Lordships of the Privy Council had held that for a suit to recover 
money paid upon failure of consideration the consideration could not be 
said to have failed atonce at the time of the receipt of the purchase money 
but that it failed, at all events, when the purchaser, being opposed, found 
himself unable to obtain possession. When a person has paid money in 
lieu of receiving property the failure of consideration arises on the date 
when he fails to receive the property. This is so, irrespective of any pro- 
nouncement that may be made in any subsequent suit that may be fought 
out. 

The case of Juscurn Boid was a very peculiar case. The claim for 
recovery of money was based on a supposed failure of consideration and the 
courts below had taken it for granted that it was such a claim, namely, 


one for money paid upon an existing consideration which afterwards 
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failed. ‘Their Lordships, while referring to the peculiar character of the 
sale under the Bengal Regulation pointed out that it was manifest that 
if regard be had to it the facts but imperfectly fitted the phrase and they 
perhaps more nearly approach the formula of “money had and received 
by the defendant for the plaintiff’s use”. 

But in view of the course the suit had taken and the attitude on both 
sides, their Lordships thought that they must proceed on the assumption 
that for the purposes of that appeal, without affirming its correctness, 
that suit came within the terms of Article 97 of the Limitation Act. Their 
Lordships further pointed out that Section 14 authorised a suit against a 
zamindar for the reversal of a sale under the Regulation and it expressly 
provided that 

the purchaser shall be made a party in such a suit and upon the passing of 
a decree in such a suit the court shall be careful to indemnify him against 
all loss at the charge of the zamindar or a person at whose suit the sale 
might have been. made. 

Thus, it was the duty of the trial court itself upon the reversal of the 
sale to indemnify the plaintiff against all loss suffered by him. The ques- 
tion accordingly arose whether, supposing the suit for recovery of the 
amount, which had been paid to the zamindar wrongly, fell under Article 
97 of the Limitation Act, time began to run from the date when the sale 
was reversed by the first court and that court indemnified the plaintiff, 
or whether time was suspended and did not begin to run till that order 
was affirmed on appeal. It was, in the peculiar circumstances of that 
case, that their Lordships held that the reversal amounted to a failure of 
consideration, but their Lordships were further careful to point out that 

- the suit was one of first impression and in the absence of more complete 
information as to the cursus curiae in India their Lordships would not say 
more than that the question would demand careful consideration should 
it arise thereafter. 2 i 

It seems to me that the question, when consideration fails, is quite a 
different question from the question, when a decree is reversed. The 
failure of consideration arises under the Contract Act, and as pointed out 
by their Lordships in Juscurn Boid’s case at p. 629, there may be circum- 
stances in which a failure to get or retain possession may justly be re- 
garded as the time from which the limitation period began to run, but 
that was not the case before their Lordships. It would, therefore, not 
be appropriate to apply the analogy of the case which turned on the ques- 
tion of a failure of consideration, to the case of ,restitution, which, in my 
opinion, is far more analogous to execution than to failure of consideration. 
It has also more resemblance to final decrees passed after the ascertainment 
of the actual amount due, than to the right to recover an amount which 
was paid on an existing consideration which subsequently failed. Apart 
from the case of Juscurn Boid no other case has been cited before us by 
counsel which would suggest that the starting point of limitation under 
any other article of the Limitation Act is the first court’s decree and not 
the final decree passed in appeal. Cases under Article 97 are not neces- 
sarily in point when we have to consider the applicability of Article,181. 
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Now in cases of mesne profits their Lordships of the Privy Council 
held that Her Majesty’s order was the only operative decree and that 
mesne profits were in effect decreed by the order with reference to its 
own date and not to that of the original decree. The case can of course 
be distinguished from the present case because under the old Code enquiry 
could be postponed to the execution department, but it must also be 
pointed out that the decree itself had awarded the plaintif future and 
mesne profits. In cases arising under mortgages the view which has been 
held by two Full Bench cases in this Court is that on the passing of a 
preliminary decree by the lower appellate court, a final decree can be 
prepared in terms of it even though an appeal is pending in the High 
Court, but that such a decree would not prevent the decree-holder from 
applying for a fresh final decree in terms of the High Court’s decree 
passed finally on appeal, and that time for such final decree would begin 
to run from the date of the High Court’s decree and not from the date 


‘of the lower appellate court’s decree. In Gajadhar Singh v. Kishan 


Dewan? Banerji, J. observed that when an appeal has been preferred it is 
the decree of the appellate court which is the final decree in the cause. 
He referred to two Full Bench cases of this Court in Shohrat Singh v. 
Bridgman®® which was a case of execution, and Muhammad Sulaiman Khan 
v. Muhammad Yar Khan” which was a case of an amendment of a:de®ree. 
In both these cases it had been held that the operative decree is the decree 
passed finally by the appellate court. The learned Judge observed that 
when an appeal is preferred and the case is decided by the appellate court 
the decree of the appellate court takes the place of the decree of the 
subordinate courts where it affirms the decree of those courts and the decree 
of the subordinate courts are merged in the decree of the final court of 
appeal. No doubt at one place it was stated that there could not be more 
than one final decree in a case, but I doubt very much whether the learned 
fudge intended to hold that it is not open to a successful plaintiff to 
obtain a final ‘decree in terms of the preliminary decree passed by the 
lower appellate court because an appeal is pending in the High Court. 
Tudball, J. also held that if an appeal is preferred the final decree is the 
decree of the appellate court of final decision. Of course, it is that decree 
which can be made final in the case between the parties for it will super- 
sede every other decree. Piggott, J. concurred in these conclusions. 

This Full Bench case was approved of by their Lordships of the 
Privy Council in Jowad Hussain v. Gendan Singh. ‘Their Lordships 
quoted with approval passages from the judgments of Banerji and Tudball, 
JJ. and obviously accepted the view that the appellate court’s decree 
supersedes the first court’s decree. 

Recently another Full Bench case of this Court in Sat Parkash v. 


' Babal Raf? has now made it clear that where in a mortgage suit a preli- 


minary decree has been: passed by the trial court and an-appeal has been 
preferred, a final decree can be prepared by the trial court at the end of 
the period allowed for payment of the mortgage debt. A’ further final 


2I, L, R. 39 All. 641 >I, L. R. 4 AL. 376 
"TL. R. 11 All 267 , "24 A. L. J. 765 
771931] A. L. J. 508 





A. L. J. R. HIGH COURT 517 


decree can be prepared in a of the decree of the court of final appeal. 

The result therefore is that a final decree can be prepared in terms of 
the preliminary decree passed by the lower appellate court and there is 
nothing to prevent a mortgagee from obtaining such a decree even though 
a second appeal is pending. Nevertheless when the second appeal is de- 
cided it is open to him to apply afresh for a‘final decree on account of 
the High Court’s decree, even though the High Court’s decree may have 
simply affirmed the lower appellate court’s decree without even extending 
the time for payment or ordering fresh costs. 


I therefore see no difficulty in holding that the first court’s decree 
becomes absolutely merged in the appellate court’s decree and that al- 
though in one sense the lower appellate court’s decree reverses the decree 
of the first court, there has been again a reversal of the first court’s decree 
on account of the decree passed finally on second appeal. 


We are not here dealing with private contracts or agreements between 

parties. For instance, it was remarked by their Lesdibins of the Privy 
Council in the case of Lasa Din v. Gulab Kunwar” that 

If in the Indian Cases the question were ‘when did the mortgagee’s cause 

e of action arise?’ i.e., when did he first become entitled to sue for the relief 

claimed by his suit—their Lordships think that there might be much to be 

said in support, of the Allahabad decisions, namely, that the right would 

accrue on the first default. 

Now the cases of payment by instalments or cases of successive de- 

faults stand on quite a different footing. It is impossible to say that the 

first default gets merged into the second default and is completely super- 


' seded by it. In such a case if there is a private contract between the 


parties that the right to sue would accrue on the first default and not 
that the money would become due as payable that right accrues and limi- 
tation begins to run though a subsequent default also takes place. But 
the danger of applying the same principle to different cases under different 
articles of the Limitation Act is patent feom their Lordships’ own decision. 
When considering the same point in connection with Article 132 their 
Lordships held that the money had not become due on the first default, 
but that it was open to the mortgagee who had the option not to enforce 
his security at once but to stand by his investment for the full term. 

In a very exhaustive and learned judgment Rankin, C. J. in Hari 
Mohan Dalal’s case came to the conclusion that ‘limitation would begin 
to run under Article 181 of the Limitation Act from the date of the 
lower appellate court’s decree. The learned Chief Justice conceded that 
there were numerous cases in which it was held that the appellate court 
decree was the only decree which can be amended or which can be re- 
viewed or which can operate as res judicata or which can be made final 
and absolute or which puts an end to the period for which mesne profits 
can be ascertained and that indeed there were decisions of the Judicial 
Committee covering most of these points. But the learned Judge felt 
himself bound by the pronouncement made in Juscurn Boid’s case re- 
ferred to by me above and therefore held that the mere fact that the 
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decree was subsequently affirmed on appeal did not either interrupt limi- 
tation or give a fresh start of limitation. 

To my mind there is a fundamental distinction between rights based 
on private contracts and rights arising under statutory enactments. As 
I have already pointed out above in the case of agreements it is impossible 
to say that the first default is merged into the second default whereas a 
decree cannot really be said to have been reversed until it is finally settled 
that it should stand reversed. It is the pronouncement of the highest 
court of appeal reversing the decree of the first court which is the only 
operative and final decree and which finally reverses the decree. It is not 
a case of a mere reversal of a sale in which case the reversal must take 
place with effect from the date when the first court set aside the sale—but 
it is the case of a reversal of a decree which to my mind cannot be com- 
pletely reversed unless the matter is finally settled. Accordingly if there 
are appeals pending there is a reversal, but that is, only temporary and 
provisional, it being uncertain what the final court of appeal would decide. 
The reversal becomes certain by virtue of the decree of the final court 
and is only then conclusive between the parties. 


I am, therefore, of opinion that the expression “Where in so far a 
decree is varied or reversed” which occurs in Section 144, must rhean 
where the decree is reversed either temporarily or finally. No doubt a 
successful party is entitled to apply for restitution immediately after there 
is a temporary or provisional reversal, but if he chooses to wait till the 
reversal is complete and absolute he would nevertheless be in time if he 
comes in within the prescribed time from the date when the decree is — 
finally declared to be reversed without any further question or doubt. 


There is indeed no authority for the contrary view. The case of 
failure of consideration has already been discussed by me and with the, 
solitary exception of that case which is clearly distinguishable and which : 
was peculiar having regard ‘to its special circumstances, there is no autho- 
rity for the proposition that there is not a fresh start for a successful 
party as a necessary result of the pronouncement of the final court of 
appeal. It seems to me that it is open to a successful party to apply for 
restitution after it has been definitely settled by the highest court of appeal 
that the first court’s decree was wrong. 

Now, the next question is whether the right to restitution is a right 
to be restored to the status quo or, in other words, to be placed in the same 
position which a party would have occupied but for a wrong decree or such 
part thereof as has been varied or reversed. It includes not only the res- 
toration of the property which has been taken in execution of a decree 
and the refund of the amount which has been paid, but also full compen- 
sation including costs, damages and mesne profits. ‘These are amounts 
which cannot be definitely ascertained. Only two things are known, 
first, the period during which the loss has been suffered and secondly the 
basis on which compensation is to be awarded. So long as the period 
is uncertain, ‘even the basis would remain uncertain. I would therefore, 
think that the right to apply for restitution would really arise after it 
has been known what is the basis of the assessment of compensation and 
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what is the period for which compensation has to be awarded. So long as 
the property has not been restored, the mesne profits cannot be ascertained 
definitely, although an approximate assessment can certainly be made in 
advance, but it can never be exact. I would not hike to split up the right 
to claim restitution into separate water-tight compartments classifying 
them into a right to recover back the property and a right to get com- 
pensation. There is in execution the right to recover compensation upto 
the date of the application and the right to recover future compensation 
dll the date of delivery of possession. It seems to me that it is one con- 
solidated right, and it is open to the successful party to apply for resti- 
tution claiming all the reliefs at one time after the matter has been 
finally settled by the highest Court of appeal. If this view be correct, 
then the present application would certainly be well within time, because 
it was made within three years of the passing of the High Court’s decree. 

But even if this view be not accepted, I see considerable difficulty in 
holding that an application for mesne profits must be made within three 
years of the date of the lower appellate court’s decree, which reversed the 
first court’s decree. As I said it is impossible to assess mesne profits exactly 
until the exact period is known, and it is, therefore, difficult to hold that 
time has already begun to run against the successful party for an application 
for recovery of mesne profits while the mesne profits themselves have not 
yet become due. To say the least, time cannot begin to run till after the 
date when the possession has been restored to the successful party, be- 
cause it is only on that date that the definiteness of the period is fixed. 
I would, therefore, even if I were not of opinion that time did not begin 
to run till after the passing of the High Court’s decree, certainly hold 
that time did not begin to run till after the possession was delivered to 
the defendants. The only difficulty in this view would be as regards the 
standing crops which existed at the time when possession was taken by 
the plaintiffs. If I did not adhere to the first view, I would then be 
compelled to hold that the right to apply for the value of the standing 
crops would be coincident with the right to apply for restoration of the 
property itself, and in such a case time would begin to run from the date 
of the lower appellate court’s decree. I am, however, distinctly of opi- 
nion that there is no justification for holding that time began to run against 
the successful party before the passing of the decree by the highest Court 
of appeal, 

I would, therefore, dismiss the appeal. 

Muxerji, J.—This appeal bristles with difficulties. In view, how- 
ever, of the great conflict of judicial opinion that exists on the several 
questions involved, I would, as far as possible, confine myself to an exa- 
mination of the principles on which the case’ ought to be decided. The 
authorities do not lend much light on account of the divergence of 
opinion. 

The facts, so far as we are concerned with them, are that the appel- 
lants or some of them and the predecessors-in-title of the others brought 
a suit for recovery of 35 bighas and odd land against the respondents in 
this appeal. The suit was decreed by the court of first instance ow Jan- 
uary 21, 1925. As soon as the decree was passed in favour of the appel- 
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lants, they took possession of the land decreed to them, on March 5 , 1925. 
The respondents appealed, and the learned District Judge reversed the 
decree of the first court and dismissed the appellants’ suit on February 17, 
1926. Thereupon, the respondents applied for delivery of possession, 
asking that they should be restored to their land, and they were put in 
Possession on October’ 5, 1926. The appellants had filed an appeal to 
the High Court, and it was dismissed on June 13, 1929. Thereafter the 
application out of which the present appeal has arisen was made, on Sep- 
tember 2, 1929, by the present respondents, asking for (1) the value of 
the crop that stood on the land in suit on March 5, 1925 when the present 
appellants took possession and (2) for mesne profits that accrued due, 
for the period between March 5, 1925 and October 5, 1926. The total 
claim was assessed at a very large figure, namely, Rs. 14,000. 


The first court dismissed the application as being barred by time and 
as not being maintainable at all. On appeal by the present respondents, 
the learned Judge has allowed the application, holding that it was main- 
tainable and that it was not barred by time. Before the appellate court 
the question of amount of the value of the crops and mesne profits was 
settled by agreement and counsel fo- the parties agreed that in case of 
the appeal succeeding, the then appellants (the present respondents) shuld 
be granted a decree for Rs. 1,600. Evidently no distinction was made 
between how much out of Rs. 1,600 represented the value of the crop 
that is alleged to have stood on the land in suit on March 5, 1925 and 
what was the value of the profits that the present appellants derived from 
the property and which the present -espondents were entitled to recover 
by way of mesne profits. It may be that there was no crop standing on 
the land in suit on March 5, 1925, or it may be that the whole of Rs. 1,600 
represents the value of the crop and nothing was meant to be allowed „as 
mesne profits. 

In this appeal it has been contended on behalf of the appellants that 
the application was time-barred. It was also urged at the close of the 
argument that at least the respondents’ claim for the value of the crop 
standing on the land in suit on March 5, 1925 should be dismissed as time- 
barred, and we were requested to remit an issue in order to find out the 
said value. In view, however, of the fact that the counsel for the parties 
agreed that there should be a decree for a lump sum in case of the present 
respondents’ success in the lower appellate court, I do not think we can 
very well remit any issue on a question of fact. i 

Now the question before us is virtually this: Whether Article 182 
of the Limitation Act applies to an application like the present one, that 
is to say, whether for the purposes of application of Article 182 an appli- 
cation for restitution should be held +o be included in the words 

application for execution of decree or order of any Civil Court not pro- 
vided for by Article 183 or by Section 48 of the Civil Procedure Code, 
1908. 

I want to consider the entire position from the point of view of the 
question before us and not from any other point of view. This is im- 
portant to mention because even a child can understand that an execution 
pure md simple and a restitution pure and simple.are not one and the 
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same thing. Restitution is restitution and execution of a decree is exe- 
cution and nothing more. If the matter were so simple, there would be 
no difficulty at all. Fut unfortunately the matter is not so simple, and the 
very fact, that there -s so much divergence of judicial opinion, establishes 
the difficulty, 

I want to be clearly understood, before I proceed further with an 
examination of the qrestion before me, that my attempt at interpretation 
is not based on any idea of mitigating a hardship that may be supposed 
to follow from not including an application for restitution pure and 
simple within the description of the application mentioned in Article 182. 
As the saying goes, hard cases make bad law. But, on the other hand, 
it is also clear, that it we put an interpretation on a language which is 
doubtful, zn interpretation which works in nothing but hardships, we are 
certainly entitled to say, that that interpretation should not be accepted 
and, if possible, any ozher interpretation, that is not quite foreign to the 
language used by the statute, should be adopted. 

e rule as to restitution is to be found in Section 144 of the Civil 
Procedure Code. Now this rule, although put down as a rule of subs- 
tantive law, is virtually a rule based on eternal justice, on the principle 
that no court of justice should act in a manner that may prejudice a liti- 
gant: Long before th2 rule as to restitution was drafted in the language 
contained in C. P. C. of 1908 in Section 144, it had been ruled in England 
that it was the duty of a court, when its judgment is reversed by a superior 
court, to restore the perty, who is ultimately successful, to the same posi- 
tion, which he would have occupied, but for the decree which has been 
subsequently reversed. This view is expressed in' Rodger v. The Comptoir 
D’Escompte De Paris”. 

On an application of this principle'of eternal justice, this Court in 
sevetal cases allowed irterest on his money to the party, who ultimately 
succeeded in appeal wh2re he had been made to pay an amount of money 
under a decree, which was subsequently reversed, though Section 583 of 
C. P. C. of 1882 made no’ provision for award of interest. 


Now the question is what is the nature of an application for resti- 


tution. I consider that, roughly, the proceedings arising out of a suit may 
be divided under two heads, proceedings in the suit, that is to say, pro- 
ceedings prior to the cecree, which word includes both the preliminary 
and the final decree, and proceedings that follow the decree. The rule 
as to restitution says that when there have been two conflicting decrees 
and the lower court’s decree has been reversed or varied by the appellate 
court, then parties are to be restored to their original position, as if the 
first court’s decree had sever been passed. Now how did the party, who 
was successful in the first court, obtain his relief? In this case, how did 
the appellants before us obtain possession of the 35 bighas of land? They 
obtained by execution. The decree of the District Judge did not take 
cognizance of the fact taat between the passing of the decree of the court 
of first instance and the making of the second court’s decree, something 
had happened, namely, delivery of property to the plaintiffs in pursuance 
of the first court’s decree. The appellate court decree simply said ghat 
“S24 L. T. R. 111=19 W. R. 449 
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the suit must be dismissed. The only way to execute that decree would 
be to put the defendants back into possession. Strictly speaking, if we 
strictly follow the language of the appellate decree, and disregard the 
spirit of that decree, the defendants by execution of that decree should 
get nothing. Although the suit of the plaintiffs is dismissed, the plaintiffs 
have got what they wanted, and the appellate court’s decree does not say 
that the defendants are to be restored possession. But this is a state of 
things that cannot be tolerated. Therefore, by virtue of the two decrees 
and in pursuance of exercise of eternal justice, the parties should be put 
in such a position that the second court’s decree should fully operate. 
This can be done only by putting the defendants back into possession. 
If we look at the whole thing in this way, we see that the first court on 
whom falls the duty of restoration, does nothing but proceeds by way of 
execution. It was by execution of the decree that it put the defendants 
in possession. It is by complying with the decree of the second court 
that it puts the defendants back into possession. The essential nature, 
therefore, of an application for restitution is an application for execution. 

In this view, it is not necessary to examine the actual language of 
Section 144; it will be enough to say that it is incumbent on the courc 
of first instance to cause restitution and to follow all or such of the 
methods as are pointed out in Section 144 for the purposes of making the 
restitution effectual. 


If we go back.to the state of the law as it existed before the Civil 
Procedure Code of 1908 was passed, we find that Section 583 of the Civil 
Procedure Code of 1882 expressly said that the appellate decree was to be 
executed, either by way of restitution or otherwise in a manner prescribed - 
for execution of decrees in suits. It is very significant indeed that the 
several words relating to execution of decrees have been removed. The 
question is, were they removed because the Legislature were satisfied that 
the proceedings could not be proceedings in execution, or because they 
were satisfied that those words were unnecessary. In my opinion, the 
latter view is the correct one. As I have stated, in an earlier part of this 
judgment, execution is execution and restitution is restitution; execution 
is not restitution and restitution is not execution. Although there is no 
substantial difference in the way in which a court has to proceed either 
for execution or for restitution, the language of Section 583 had to be recast 
and, in my opinion, has been properly recast. It has been pointed out 
that when the appellate court reverses or varies the decree of the lower 
appellate court, the parties should be put in their original position. It is 
not necessary for the purposes of Section 144 to say that the proceedings 
were analogous to an execution of a decree or order in the execution 
department. That position, in my opinion, followed from the nature 
of the proceedings, and express words were not necessary. In fact, use of 
the word “execution” with the word “restitution” was likely to confuse 
things rather than improve them. The object of the Legislature was that 
suits should be prohibited as far as possible where relief could be obtained 
in the execution department. This was not provided for in Section 583 
of the Civil Procedure Code, and provision to that effect was made in 
Section 144 of the present Act. Lest it should be feared that suits being 
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prohibited and appeals, being not allowed parties would suffer, it was 
provided in the definition of a decree that orders passed under Section 144 
stood in the same position as orders passed under Section 47 of the Civil 
Procedure Code, and both were included in the definition of a decree, 


Let me now consider the position from the point of view of limita- 
tion. As I have already pointed out, Section 583 of the Civil Procedure 
Code expressly said that the proceeding was to be by way of execution. 
Accordingly with probably one exception all the High Courts held that 
proceedings by way of restitution were proceedings for execution within 
the meaning of Article 179 of the Limitation Act of 1877. The Civil Pro- 
cedure Code of 1882 and the Limitation Act of 1877 were re-enacted in 
1908 and with substantial changes. It is important to bear in mind that 
with the amendment of the Civil Procedure Code the Limitation Act was 
amended, so that the two might correspond to each other. It was urged at 
the Bar that the Legislature deliberately changed the nature of the applica- 
tion for restitution, and it is no longer a matter in the execution department. 
If that was the case, one would expect that the Limitation Act made some 
indication of that view. We find there is no specific provision whatsoever 
for an application for restitution. We are told that it was a new method 
of procedure adopted by the Legislature, and it is not covered by the 
present Article 182 of Schedule 1 of the Limitation Act of 1908. I do 
not think that the Legislature could have ignored an important matter 
like restitution by not providing for it at all and by leaving it to be classed 
TREE unnamed applications, which fall under Section 181 of the 
Schedule. 

Now the provisions in Article 182 of Schedule 1 of the Limitation 
Act indicate a good deal of anxiety on the part of the Legislature to safe- 
guard the interests of the decree-holder. He is given numerous dates from 
which limitation is to run for the purposes of his application. They are 
numbered as 7, but really they are much more than 7 in number. The 
decree-holder is allowed to execute his decree within three years from the 
date of the decree; then he is allowed to take out execution within three 
years of the appellate decree or the final order passed by the highest appel- 
late court, and:so on. The successful party in the court of appeal is no 
less a decree-holder than the party who lost in that court. His decree is 
more valuable than the decree which was pronounced to be wrong by the 
lower appellate’ court. Yet we are told that the Legislature removed an 
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application for restitution from Article 182 and yet made no provision ` 


for it, or it deliberately said that the three years’ rule under Article 181 
should apply. Now what is the position? The position is that the suc- 
cessful party, the successful decree-holder, has but a doubtful success. He 
has but one chance for his application. As I shall show later on, Article 
181 applying, the successful party’s right to apply for restitution accrues 
when the lower appellate court grants him a decree. If he does not apply 
within three years of that date, he cannot take advantage of a second appeal 
that may be heard and decided in his favour. Now, what is the fault of 
this party who has succeeded in the lower appellate court, but has failed, 
to his misfortune, in the first court? Was this unjust rule of limitation 
enacted deliberately or was this a mere omission? I cannot calit an 
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omission, because the Legislature has taken care to put Section 144 with 
Section 47 ın the definition of the decree. It was not negligent of the 
fact that there existed such a Section as 144 in the Code. 

Then again let us look at Section 6 of the Limitation Act, as it allows 
a certain privilege to a minor. He can bring his suit or make his applica- 
tion for execution within a certain time which is not allowed to a mere 
adult. If an application for restituzion be not covered by the words 
“application for execution” in Section 6 or in Article 182, then a minor 
is simply undone, although he cannoz protect himself. 

It was argued at the Bar that this apparent conflict may have been 
due to pure inadvertence on the part of the Legislature. But why should 
we assume an inadvertence on the part of the Legislature if we can and 
may, without any effort, reconcile the two Acts, the C. P. C. and the 
Limitation Act and hold that an application for restitution is as much an 
application for execution as an application for execution strictly so called. 

For the reasons given above, I would hold that Article 182 is applic- 
able to an application for restitution under Section 144 of the Civil Pro- 
cedure Code. 

In view of the fact that certain decisions of this Court do not agree 
with this view, I propose to examine the cases in this Court alone. 

The earliest case on the point is that of Hanifunnissa v. Chunni LA., 
In this case there is no discussion as to whether Article 181 or 182 should 
apply. At page 550 it was assumed that Article 181 would apply. I do 
not, therefore, consider that this case :s any real authority on the question 
we have to answer. f 

The case of Jiwa Ram v. Nand Ram" discusses the whole question 
and has surely been very helpful to me in arriving at my own conclusions. 
I may only say with all respect that this is a subject on which various 
views have been taken, and the views taken by the learned Judges in that 
case could very well be taken, but it is my misfortune not to be able to 
agree with them. 

The next case is that of Brij Lai v. Damodar Das®. This is a case 
in which the question was what rule of limitation would apply to an 
application for restitution which had to be made,in view of the reversa! 
by their Lordships of the Privy Cotncil of the decree passed in India. 
There were the Articles 181, 182 anc 183 to choose from. ‘Their Lord- 
ships chose Article 183. That Article is slightly different from Article 
182. Article 182 deals with applications for the execution of a decree; 
while Article 183 deals with an application to “enforce” a judgment etc. 
of His Majesty in Council. There is not much difference between the 
words “execution of a decree” and “enforcement of a decree”. To a lay- 
man the two words would mean the same thing. Yet their Lordships 
held that to obtain restitution under -he Privy Council judgment Article 
183, which gives the large period of twelve years, should be applied. Wich 
all respect, this was the correct view to take. If the ultimate order were 
passed in India,‘I should have said, as I am saying now, that Article 182 
would have applied. Now, in dealing with this case, at page 460, the 
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“nature of execution proceeding”. I do not want to make much of this 
statement: but the fact remains that two learned Judges were inclined 
to take the same opinion as I have expressed. 

The aext case is that of Baijnath Das v. Balmakund®. In this case 
the only question for determination was whether the notification of the 
Government of India which remits court-fee in an appeal against an order 
passed under Section 47 of the Civil Procedure Code included an appeal 
against an order passed under Section 144 of the Civil Procedure Code. 
This being the only point for determination, much of the remarks made 
there have no direct bearing on the question before me. 

Lastly I have to refer to the case of Dhapo v. Bakridi®® to which I 
was a party. In that case the question whether Article 181 or 182 applied 
was not discussed. There are but two short sentences on the point in 
the judgment, and they say that the law in this Court was to the effect 
that Article 181 was to be applied. To quote the actual sentences, they 
are as follows:— 

To this application of Bakridi Article 181 applies. This is the view 
taken in this Court. 
Apparently the question was not discussed, and it was accepted by both 
the learned counsel for the parties and the Judges that the previous law 
laid Gown in this Court should be accepted, 

If, however, my judgment in the aforesaid case be considered to be 
a pronouncement of my own, I am prepared entirely to change my opi- 
nion, because I have had the advantage of hearing elaborate arguments at 
the Bar in this case. 

In the view taken above, the application of the respondents would be 
amply within time. 

The next question is, supposing that Article 181 of the Limitation 
Act’ applies, whether the limitation starts from the date of the High 
Court’s judgment or from the date of the judgment of the lower appellate 
court. So far as this point is concerned, the decision in Dhapo v. Bakridi 
does contain a considered opinion.of myself and my brother Bennet, J. 
The judgment indicates that the discussion at the Bar was not very ex- 
tensive and two important decisions of two High Courts were placed be- 
fore us, and we were guided by our own independent opinion and also 
by the decision of the Calcutta High Court in Hari Mohan Dalal y. Par- 
meshwar Sabu. 

I have had the advantage of hearing very elaborate arguments at the 
Bar in the present case, and I have come to the conclusion that the deci- 
sion of the first appellate court should be the starting point of limitation, 
as held in the case just quoted. 

The law in India allows a successful party in the court of first instance 
to execute the decree, even if an appeal may have been filed against it. 
Similarly the law allows the party, who -had succeeded in the first 
appellate court, to take out immediate execution without waiting for the 
decision of any second appeal that may have been filed in the High 
Court. This being the state of the law, it should follow that when 
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court, the party successful in the first appellate court is entitled to 
take out execution. His right to take out exccution, and, therefore, to 
apply for restitution would accrue within the meaning of the Third 
Column of Article 181 when the first appellate court pronounces its decree. 
As a matter of fact, this is what has happened in this case. The defen- 
dants, who were successful before the District Judge, applied for execu- 
tion and obtained delivery of possession on October 5, 1926. There was 
no bar to the defendants proceeding under Section 144, and they did 
proceed. 

Now the question is if the “right to apply” accrued to the defendants 
(present respondents) on pronouncement of judgment by the first appel- 
late court, can it be said that any fresh right to apply accrued to the 
defendants when the second appeal was decided by this court on June 13, 
1929? There is nothing in Article 181 itself to suggest that a fresh date 
for start of limitation would be conceded to the detendants. 

The argument at the Bar, however, was that it is the final decree that 
is the principal decree in the case, and it is that decree alone which can 
be executed. There can be no doubt that the proposition is true, but 
only so far as it goes. We are not considering whether the final decree 
is not the decree which finally defines the rights of the parties; buf the 
fact remains that it was open to tke defendants to apply for restitution 
on an earlier date and, unless the law postpones that right or gives a fresh 
right, the limitation must begin to run from the date when the right to 
apply first accrues. : 

Their Lordships of the Privy Council in the case of Lasa Din v.. 
Gulab Kunwar” made certain observations which, in my opinion, are very 
relevant to the present case. Their Lordships no doubt had to construe 
a certain bond and to find what would be the date for start of limitation 
for the purposes of a suit on that bond. Their Lordships again had to 
construe Article 132, according to which the starting point of limitation 
is “when the money sued for becomes due”. It appears that in this Court 
the view had been taken that, when in terms of a mortgage bond money 
becomes due on the first occasion, the limitation must start from that 
occasion, and if under any other provision of the same bond money also 
became due at a later date, that date did not count at all. Their Lordships 
while dealing with this view of this Court remarked that the language 
of the Act that had to be construed was not like this, viz., “When the 
cause of action arose”. That is the language which is used in the English 
statute of limitation, and it uniformly gives six years’ period of limitation 
from the date when the cause of action arises. It will be well to quote 
the actual language of their Lordships. Their Lordships referred to an 
English decision and remarked that “it is, they think, always dangerous 
to apply English decisions to the construction of an Indian Act”. Having 
said so, their Lordships continued:— 

The clause ‘there under consideration differed widely from that now 
before their Lordships, and indeed from the clauses with which the Allah- 
abad Court had to deal; the question for decision would have fallen in 
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special terms; and Section 3 of the Statute of James, with which the 
Court was concerned, made the time to run, not from the date when the 
money became due, but from the date when the cause of action arose. If 
in the Indian Cases the question were ‘When did the mortgagee’s cause of 
action arise?’—i.e., when did he first become entitled. to sue for the relief 
claimed by his suit—their Lordships think that there might be much to 
be said in support of the Allahabad decisions. 

It appears from this quotation that where the starting point of limi- 
tation is “when the cause of action arose”, it is the first accrual of the 
cause of action that counts, and not any subsequent accrual. 

In Article 181, Third Column the date for starting limitation is 
“when the right to apply accrues”. This expression, in my opinion, is 
very similar to the expression “when the cause of action arose”, and in 
view of the pronouncement of their Lordships already quoted, it is the 
first date of the accrual of the right to apply that would matter and, 
therefore, the date of the decision of the first appellate court and not the 
date of the decision of the High Court. 

In this view, an application for restitution would ordinarily be be- 
yond time if made more than three years after the accrual of the right to 
apply. 

fn this particular case, however, the application was not for delivery 
of possession, but for assessment of mesne ‘profits. Now, mesne profits 
can be assessed only after delivery of possession has been made in favour 
of the applicant. Prior to that nobody could say when the possession 
would be delivered and upto what date mesne profits would have to be 
calculated. This view was expressed by myself sitting with my brother 
Bennet, J. in Dhapo v. Bakridi*® quoted above. ‘The delivery of possession 
in this case took place in favour of the defendants on October 5, 1926, 
and the present application, having been made on September 2, 1929, was 
amply within time. As regards the amount, I have already pointed out 
that the figure arrived at by consent of parties must be accepted in second 
appeal under the circumstances already described. 

In the result, I also agree in dismissing the appeal with costs. 


Kine, J.—The first question for consideration is whether an appli- 
cation for restitution under Section 144, C. P. C. is an application “for 
the execution of a decree” within the meaning of Article 182 of the First 
Schedule to the Indian Limitation Act. It is conceded on behalf of the 
respondents that if this question be answered in the negative, then the 
period of limitation for an application for restitution must be governed 
by the residuary Article 181 of the Limitation Act. 

There has been a great divergence of judicial opinion on this question, 
but I think it is unnecessary to discuss all the conflicting rulings. 

If the case were one of first impression, to be decided merely upon 
an interpretation of the language of the Code of Civil Procedure and of 
the Indian Limitation Act, I should be inclined to hold that an appli- 
cation for restitution is not an application for the execution of a decree. 
Under the Code of Civil Procedure of 1882 it was enacted in S. 583 that 

when a party entitled to any benefit (by way of restitution or othergise) 
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under a decree passed in appeal under this chapter desires to obtain execution 
of the same, he shall apply to the Court which passed the decree agamst 
which the appeal was preferred; and such court shall proceed to execute 
the decree passed in appeal according to the rules hereinbefore prescribed 
for the execution of decrees in suits. 
It seems to be clear, therefore, that under the Code of 1882 applica- 
tions for restitution were to be regarded and treated precisely as if they 
were applications for the execution of decrees. 


It would seem to follow that the rule of limitation governing appli- 
cations for the execution of decrees must also govern applications for res- 
titution, and this was the view taxen by most of the High Courts in 
India. 

The language of Section 144 of the Code of 1908, which corresponds 
to Section 583 of the Code of 1883, has been very substantially altered. 
All references to the execution of the appellate decree have been omitted. 
It has been suggested that the words referring to the execution of the 
decree have been omitted as being superfluous. I am not inclined to accept 
this explanation. It appears to me that if it had merely been intended 
to omit the words as being superfluous, there would have been no necessity 
for such a radical change of the language of the section. Also it c&nnot 
be said that the language has been changed in order to make it clear that 
no separate suit for restitution would be maintainable. If that had been 
the intention of the legislature, then it could have been attained by merely 
adding the new Sub-section (2) which expressly bars a separate suit for 
restitution. In my opinion the legislature by making such a radical change 
in the language of the section, and by omitting all reference to execution, 
meant to make it clear that an application for restitution should not be 
regarded or treated like an application for the execution of a decree. This 
view derives some support from the fact that the provision relating to 
restitution (i.e, Section 144) is not included in Part JI or in Order 21, 
which contain the provisions relating to the execution of decrees, but is 
included in Part XI under the heading “Miscellaneous”. ‘This is an in- 
dication that restitution is not to be treated like execution of the appellate 
decree. There is no doubt that the powers exercisable by a court under 
Section 144 differ widely from the powers exercisable by a court executing 
a decree. A Court which executes a decree has to carry out the express 
terms of the decree. ‘There is no necessity for ascertaining the liability of 
the judgment-debtor by a separate proceeding. In the present case the 
decree of the lower appellate court reversed the decree of the trial court 
and dismissed the plaintiffs’ suit for the possession of certain land, but it 
did not order that the defendants should recover possession of the land in 
suit, or that they should receive mesne profits or compensation of any sort 
for the period of their dispossession. These points were all left for the 
determination of the trial court when causing restitution to be made. The 
powers and discretion granted to the Court in carrying out restitution are 
very wide and certainly much wider than are exercisable by a court exe- 
cuting a decree. In my opinion, the court in making restitution is exer- 
cising its inherent powers of doing justice and of taking care that the 
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erroneous decree shall not result in causing injury to any of the suitors, 
It goes mech further than merely executing the decree of the appellate 
court. It 3eems to me, therefore, that there is a real difference and a subs- 
tantial distinction between executing a decree and making restitution. 


A similar view was expressed by a Bench of this Court in Jiwa Ram 
v. Nand Fam™ and it has been consistently followed without any ex- 
pression of doubt by successive Benches of this Court. There is certainly 
much to ke said for the opposite view. The Court which carries out 
restitution does perform certain duties analogous to those performed by a 
court whic executes a decree and, if a very wide and liberal meaning is 
given to tke words “execution of a decree” they may be held to include 
giving effect to a decree, and that is what a court does, in one sense, when 
it makes restitution under Section 144. In my opinion, however, this 
interpretation would involve too much stretching of the language of Art. 
182. The difference between making restitution and executing a decree 
should not be ignored. 


It has also been suggested that the legislature cannot have intended 
to alter the law of limitation so as to put the applicant for restitution in 
a worse position than the applicant for execution. Against this argu- 
ment’ it must be observed that even under the Code of 1882 the Calcutta 
High Court used to hold that limitation for an application for restitution 
was not governed by the Article governing an application for the exe- 
cution of a decree, and the amendments made in the Code of 1908 seem 
to show that the legislature intended that view to prevail. If it results 
in unintenced hardship then the legislature can intervene and make it 
clear that Art. 182, and Section 6 of the Limitation Act, apply to applica- 
tions for restitution as well as to applications for the execution of decrees. 
I seè no good reason for dissenting from the view which has been con- 
sistently he.d in this High Court on this point. I would also refer to 
a Full Benca ruling of the Patna High Court in Balmakund Marwari v. 
Basanta Kunari Das*. The question was discussed there at length and 
I respectful?y agree with the majority of the learned Judges. 


I think that the view which has hitherto prevailed in this High 
Court is correct. On the principle stare decisis we should not disturb the 
current of decisions without strong reasons. Judicial authority in other 
High Courts is divided. There is certainly no clear preponderance of 
authority in favour of the opposite view and the reasons in support of the 
opposite view do not seem to be stronger or even as strong. I would, 
therefore, answer the first question in the negative. 


The second question is from what point of time limitation is to run, 
if Article 131 is applicable. On this point I am in agreement with my 
learned brother Mukerji. It seems to me that when the lower appellate 
court dismissed the plaintiffs’ suit, the right accrued to the successful de- 
fendant-appellants of applying to the Court, which passed the decree, for 
restitution. Certainly the defendants could have applied for restitution 
to the extent of recovery of possession and compensation for the price of 
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the crops which were on the ground when the plaintiffs took possession 
under the trial court’s decree, which was superseded. As a matter of 
fact, the defendants did apply for restitution, to the extent of recovery 
of possession, soon after the lower appellate court had passed its decree 
and did recover possession long befcre the decree of the High Court dis- 
missing the appeal was passed. It is no doubt true that the decree of the 
High Court, which confirmed the decree of the lower appellate court, 
superseded the latter decree; but I cannot find any authority for the view 
that the decree of the higher appellate court could give a fresh starting 
point for limitation under Article 131. The words in the Third Column 
of the First Schedule in respect of Article 181 of the Limitation Act are 
“when the right to apply accrues” and I think this must be taken to mean 
“when the right to apply first accrues”. It seems to me clear that the 
right to apply did first accrue when the lower appellate court passed its 
decree. I would hold, therefore, tkat ordinarily the decree of the lower 
appellate court, reversing the decree of the trial court, would form the 
starting point of limitation for an application for restitution. In the 
present case, however, I agree with Mukerji, J. that the starting point of 
limitation for the application in question, in so far as it is for mesne pro- 
fits during the period of dispossession, is not the date of the lower appel- 
late court’s decree, but the date on which possession was restored to the 
defendants, that is, October 5, 1926. Until possession had been delivered 
to the successful defendants, it would be impossible for the trial court to 
ascertain what amount of mesne p-ofits should be paid to them for the 
period of dispossession. 


In the present case, therefore, I would take the starting point of 
limitation for the application for mesne profits to be October 5, 1926, the 
date of the recovery of possession in consequence of the lower appellate 
court’s decree. On this view, the application in respect of mesne profits 
is within time, but the claim for the price of the crop is barred by limi- 
tation. 


By THE Court—An application for restitution under Section 144, 
C. P. C. is not an application for the execution of a decree within the 
meaning of Article 182 of the Indien Limitation Act and that article does 
not apply to it. It.is an application not specifically provided for and is 
governed by Article 181 of the Limitation Act. 


The time for applying begins to run from the date of the lower ap- 
pellate court’s decree when the first court’s decree was reversed and the 
right to apply for restitution first accrued. But where the application is 
for recovery of mesne profits, the time does not begin to run till posses- 
sion has been restored to the successful party. 

The appeal is accordingly dismissed with costs. 


Appeal dismissed 
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TULA RAM (Plaintiff) 
VETSHS 
TIKAM SINGH anp orners (Defendants) * 
Civil Procedure Code, Sec. 92 and Or. 22, R. 1—Suit under Sec. 92, C. P. C.— 
Death of trustee—Whether suit abates. 

In a suit under Sec. 92, C. P. C. for removal of the trustee and for form- 
ing a scheme, in which one of the important questions for determination was 
as to whether the property in dispute was a public trust or a private trust, 
the death of the trustee during the pendency of the suit does not cause 
the suit to abate and the right to sue survives on his death against his heirs, 
whose mames should be brought on the record as his legal representatives. 

Cv Revision from an order of Basu Kasem Natu, Subordinate 
Judge of Muttra. 


Ram Nama Prasad for the applicant. 
N. P. Athana and B. N. Sahai for the opposite parties. 


The judgment of the Court was delivered by 


RaCHHPAL SINGH, J.—These are two applications in revision against 
twę orders pzssed by the learned Subordinate Judge of Muttra. 

One of the plaintiffs, the applicant, and Nathi Lal instituted a suit 
in the court cf the Subordinate Judge under the provisions of Section 92 
of the Civil Procedure Code against Sunder Lal. It appears that one 
Bahadur Singh, father of Sunder Lal, by means of a registered deed dated 
November 16, 1924, created a trust. Under that deed, according to the 
case set up by the plaintiff, six trustees were appointed, one of them being 
Sunder Lal, the son of Bahadur Singh. The other trustees died one after 
the other and Sunder Lal continued to be the manager of the trust pro- 
perty. The plaintiffs in their plaint stated that Sunder Lal had been mis- 
managing the trust properties. It was also stated that under the terms 
of the trust deed Sunder Lal had been directed that he should execute a 
rent deed in respect of a particular house and nohra which he and his sons 
occupied and that the rent should go towards the income of the trust pro- 
perty. The plaintiffs alleged that the defendant never executed any rent 
deed in respec: of this house. There were several other allegations in the 
plaint in respect of the charges of mismanagement and of not keeping 
accounts. The plaintiffs prayed that new trustees should be appointed, 
that account should be taken from the defendant and that a proper scheme 
should be framed for the management of the trust. The case of the 
plaintiffs was that it was a public trust. Sunder Lal filed a written state- 
ment contesting the claim. He set up a case that the trust was private 
and not public and, therefore, no suit could be maintained against him. 
He denied the allegation that he had to execute a rent deed in respect of 
the house. Issues were framed in the court below. One of the issues 
was “Whether the trust in dispute was a public trust or a private one?” 
During the peadency of the case Sunder Lal died. Thereupon the plain- 
‘tiffs made an epplication asking that the names of the two sons of Sunder 
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Cra. Lal should be brought on record. This prayer was contested by the sons 
Tsz; Of Sunder Lal who contended that'they should not be made parties. Upon 
— that the plaintiffs made an application that one Tikam Singh who is a 
Tura Ra nephew of Sunder Lal and another person, Phundan'Lal, should be brought 
Tram Sve OD record as Sunder Lal’s legal representatives. Phundan Lal disclaimed 
— all interest in the property, while Tikam Singh asserted that he was hold- 
oar ing it in his own right and not as representative of Sunder Lal. The 
"learned Subordinate Judge ‘held that the action against Sunder Lal was 
merely personal and the right to sue did not survive against his heirs. He 
did not agree to Tikam Singh’s name being brought on record. ‘The 
result was that he held that the suit had abated because of the death of 
Sunder Lal. 

The plaintiff No. 1 has preferred these two revision applications. 
One is about the order passed by the court below declaring the suit to have 
abated and the other is about the order dated November 21, 1932, under 
which the court directed that the plaintiffs should bring on record any 
person other than the sons of Sunder Lal, if they wished to do so whom 
they considered to be the legal representatives of the deceased. 
We have heard learned counsel for the parties and are of opinion that 
the view taken by the court below that the action against Sunder Lal was 
a personal action and the right to sue did not survive on his death against 
his heirs, is not correct. One of the important questions for determination 
in the suit as between the plaintiffs ard Sunder Lal was as to whether the 
property in dispute was a public trust or a private trust. Sunder Lal con- 
tended that it was a private trust and so far as that question is concerned 
his sons are at liberty, if they choose, to say that the plaintiffs’ suit should 
fail on the ground that the trust was not a public trust. So far as this 
part of the cause of action is concerned, it cannot be said that the sons of 
Sunder Lal are not legal representatives or that the cause of action did 

not survive against them on his death. 


Another question for determination in the case was, as regards the 
plea of the plaintiffs that under the trust deed Sunder Lal was to execute 
a rent deed and was to pay the rent of that house to the trustees. In 
respect of this portion of the claim, the same argument applies and it 
cannot be said that the cause of action did not survive. 


Then the most important point involved in the case was the prayer 
of the plaintiffs for the formation of a scheme for the management of the 
‘trust. A scheme could only be formed, if it was held that the trust 
was public. ‘The learned Subordinate Judge in his order refers to a ruling 
reported in A. I. R. Madras, 1926, page 162 which supports the contention 
of the plaintiffs. It was decided in that case that in a suit under Section 
92 of the Civil Procedure Code for removal of the defendant and for 
forming a scheme, the death of the defendant, pending the suit, does not 
cause the whole suit to abate. ‘This is against the view taken by the 
learned Subordinate Judge in his judgment. He stated that this view 
was in favour of the plaintiffs but somehow or other he came to the con- 
clusion, that the facts of this case were somewhat different and, therefore, 
he was not inclined to follow it. The absence of the Advocate General 
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from the suit does not make any difference to the case. The learned Cmn 
counsel for the respondent has contended that the case which the plaintiffs =>; 
had instituted was really one for the removal of the trustee (Sunder Lal) 
and that the prayer about the formation of a scheme was put in the plaint Tura Ram 
as a mere matter of form. We find ourselves unable to agree with this Tram Smoon 
contention. The plaintiffs in their plaint after reciting the circumstances 
which would give them a right to ask the court to form a scheme for the Pn p e 
management of the trust make this prayer and the fact that the prayer 
is mentioned in the last sub-clause of the last para of the plaint does not 
make any difference whatsoever. In our opinion the right to sue sur- 
vived against the heirs and the plaintiffs’ prayer, asking that the sons of 
Sunder Lal, defendant, should be brought on the record as legal repre- 
sentatives was justified and should have been granted. Of course, it may 
be that the sons may come forward and disclaim all interest in the trust 
property; but unless they are made parties, the plaintiffs cannot be in a 
position to know what attitude these sons of Sunder Lal will adopt. 
For these reasons we allow these revisions so far that we set aside the 
order passed by the court below, declaring the suit to have abated and 
direct that the names of the two sons of Sunder Lal be brought on record 
as his legal representatives and then the case should be decided according 
to merits. So far as Tikam Singh and Phundan Lal are concerned, we 
are of opinion that the plaintiffs’ application should be and is dismissed. The 
plaintiff-applicant will get his cost from the opposite party (sons of Sunder 
Lal). Tikam Singh will get his cost from the plaintiff. Phundan Lal, 
being unrepresented, is not entitled to any cost. 


1933 








Revisions allowed 
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Court Fees Act, Sec. 6 and Civil Procedure Code, Sec. 149—Plaint filed on last Oet 31 
day of limstation—Court-fee insufficient—Time allowed by court—Revision 
—Interest—Transaction of nature of contract or quasi-contract—When in- Kanoa, J. 
terest to be allowed. 

A suit was filed on the last day of limitation with an insufficient court- 
fee stamp. The court gave the plaintiff time to make good the deficiency. 
The deficiency was made good and the suit was then registered. Held, that 
the court might have rejected the plaint under Sec. 6, Court Fees Act, but 
the court having exercised its discretion under Sec. 149, C. P. C., the High 
Court could not interfere in revision. Brijbhukan v. Tota Ram, 26 A. L. 
J. 1199 referred to. 

Where a transaction ‘between the parties is of the nature of a contract 
or of a quasi contract, as undoubtedly it is in the case of a buyer and a seller, 
the courts will be justified in allowing interest even where there is no defi- 
nite contract to pay interest. 

Anrudh Kumar v. Lachhmi Chand, 26 A. L. J. 753 relied on. 

Crv Revision from an order of Mautvi MuHamMapD TAQI, Judge, 

Small Cause Court of Farrukhabad. 
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R. C. Ghatak for the applicant. 
S. N. Seth for the opposite party. 


The following judgment was delivered by 


KENDALL, J.—This is an application for the revision of an order of 
the Judge of the Small Cause Court cf Farrukhabad decreeing the plain- 
tiff’s suit. It has been argued before me that the suit was barred by 
limitation, and also that no interest ought to be allowed. 


As regards the question of limitation, the cause of action arose on 
September 24, 1929, and the suit was filed on October 11, 1932, that is 
to say, on the day of the opening of the Courts after the long vacation. 
The plaint was stamped with a court-fee stamp of Rs. 4 only instead of 
Rs. 39 and on the office report the Court ordered that the deficiency 
should be made good within two days. 'The deficiency was made good 
on October 13, 1932, and the suit was then registered. The argument 
for the applicant is that the suit was not duly filed until October 13, on 
which date it was barred by limitation. Under Section 6 of the Court 
Fees Act, 


no document of any of the kinds specified as chargeable in the first or 


second schedule to this Act annexed shall be filed unless in respect 
of such document there be paid a fee of an amount not less than that indi- 
cated. 


The court-feé had not been paid on October 11, 1932, but the order 
of the Court passed under Section 149 of the Civil Procedure Code allow- 
ing the plaintiff two days in which to make good the deficiency undoubt- 
edly had the effect of giving the plaint 


the same force and effect as if such fee had been paid in the first instance. 


Mr. Ghatak’s argument, however, is that in passing the order undtr 
Section 149 the Court did not apply its mind to the ‘provisions of the 
law, that is to say, it had not fully considered the effect of Section 6 of 
the Court Fees Act and Section 149 cf the Civil Procedure Code and also 
the decision of this Court in the case of Brijbhukan v. Tota Ram. In 
that case Sir S. M. Sulaiman (now Chief Justice) remarked on the ob- 
jectionable practice of filing an appeal on the last day of limitation with 
an obviously insufficient court-fee stamp in order to evade the provisions 
of the Court Fees Act, and he further remarked that the Court had full 
power to refuse to accept a memorandum of appeal when the amount of the 
court-fee paid was insufficient. In the present case however the plaint had not 
been rejected. The court might no doubt have rejected it under Section 
6 of the Court Fees Act, but it did not do so, and gave the plaintiff time 
to make good the deficiency. This was a decision that, under Section 149 
of the Civil Procedure Code, was discretionary with the Court, and where 
the Court has exercised its discretior. and allowed time, I doubt if this 
Court would ever be justified in revision in holding that the discretion 
had been wrongly exercised or had not been exercised at all, and that the 
plaint was barred by the provisions of the Court Fees and Limitation Acts 
for that reason. 
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* As regards interest, it has been pointed out that in the case of Kishwar 

Jahan Begam v. Zafar Mohammad Khan? a Bench of this Court decided 
that where there was no contract to pay interest, the Court would be 
justified in allowing interest if the matter were.one that came within the 
jurisdiction of the Courts of Equity in England as distinguished from the 
Courts of Common Law. In the present case it is argued that the matter 
was one that came within the jurisdiction of the Courts of Common Law. 
It was as a matter of fact an ordinary matter between a buyer and a seller, 
and it is not necessary to look to the practice in England for authority 
to decide this simple question in this case. There is good authority for 
holding that where a transaction between the parties is of the nature of 
a contract or of a quasi contract, as undoubtedly it is in the case of a buyer 
and a seller, the Courts will be justified in allowing interest even where 
there is no definite contract to pay interest, (see the case of Anrudh Kumar 
v. Lachhmi Chand?). That was considered by the Bench in the later deci- 
sion referred to, but distinguished. As in the later case there was no 
question of contract or quasi contract, interest- had, indeed, been claimed 
specifically on the grounds of equity, and for that reason the Bench dis- 
tinguished between principles of equity and principles of common law. 
But ghe decision does not go so far as to show that in a matter which 
would be covered by the common law in England, no interest could be 
allowed by the Courts in India. The trial court remarks that the defen- 
dant did not-expressly dispute the question of interest, and as he has dep- 
rived the plaintiff of the use of his money for a considerable period, there 
is nothing unjust or inequitable in directing that he should compensate 
the plaintiff by paying interest, and the rate has been found by the Court 
to be-a fair one. The result is that the application fails and is dismissed 
with costs. 


Application dismissed 
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SADAYATAN PANDE (Plaintiff) 
VETSUS 


; | RAM CHANDRA GOPAL (Defendant)* 

Limitation Act, Sec. 14 (1) and Civil Procedure Code, Or. 23, R. (2)—Plaintiff 
withdraws sust under Or. 23, R. (1)—Subsequent suit on the same cause of 
action—W hether plaintiff entitled to benefit of Sec. 14 (1). 

Where a plaintiff chooses to withdraw his suit under Or. 23, R. 1, he is 
not entitled to the benefit of Sec. 14, Limitation Act, in a subsequent suit 
founded on the same cause of action. 

In a suit against two sets of defendants the Court expressed the opinion 
that the suit was bad because of misjoinder of parties and actually ordered 
that the plaintiff should elect as to which of the two classes of defendants 
he would like to proceed against. Thereupon the plaintiff applied under 
Or. 23, R. 1 for withdrawal of suit against one set of defendants, and the 
Court ordered accordingly. On the very day that the permission was 
granted the plaintiff instituted the present suit, which was beyond, time 
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unless the plaintiff was allowed to take advantage of the previous suit whioh 
was withdrawn against the present defendants. Held, that the plaintiff 
was not entitled to claim the benefit of Sec. 14 (1), Limitation Act, on 
account of the previous suit which he chose to withdraw. 

The words “ıs unable to entertain it” in Sec. 14 (1), Limitation Act 
mean that the Court has passed an order terminating the suit or proceeding 
on the ground that there is a defect of jurisdiction or other cause of a like 
nature on which the suit must fail. 


SECOND APPEAL from a decree of V. MEHTA Esq., Additional Sub- 
ordinate Judge of Benares confirming a decree of Basu HarisH CHANDRA - 
Srnwa, Munsif. 


The following is the Referring Order:— 


THom and Kiscu, JJ.—This is a second appeal arising out of a suit for re- 
covery of money. The suit has been dismissed on the ground that it is tıme- 
barred. 

The facts are that the present appellant filed a suit against two sets of de- 
fendants for recovery of money due to him by the defendants on bahi-khata ac- 
counts. A preliminary objection was taken to the plaint in this earlier suit and 
it was held in the end that the plaint was bad because of misjoinder of partics. 
This suit was No. 632 of 1929 in the Court of the City Munsif of Benares. The 


` appellant was ordered in that suit to make his election as to which part of his claim 


he wished to proceed with. Upon this order the appellant stated that he Wished 
to proceed against one set of defendants and he withdrew the part of the claim 


- directed against the respondents ın the present appeal. His suit against the other 


set of defendants was decreed. ‘There is no question that he would be entitled to 
a decree against the present respondents if the suit out of which this appeal arises 
were within time. , 

Learned counsel for the appellant has contended that the plaintiff in the pre- 
sent suit is entitled to the benefit of the provisions of Section 14 of the Limitation 
Act of 1908. Section 14 is in the following terms:— ` 

“(1) In computing the period of limitation prescribed for any suit, the time 
during which the plaintiff has been prosecuting with du@@liligence another civil 
proceeding, whether in a court of first instance or in a court of appeal, against the 
defendant, shall be excluded, where the proceeding is founded upon the same cause 
of action and is prosecuted in good faith in a court which, from defect of jurisdic- 
tion, or other cause of like nature, is unable to entertain it”. 

Explanation III to this section is as follows:— 

“For the purposes of this section misjoinder of parties or of causes of action 
shall be deemed to be a cause of a like nature with defect of jurisdiction”. The 
present suit followed on an earlier suit which was within limitation and which was 
founded on the same cause of action and was prosecuted in good faith by the ap- 
pellant. In these circumstances learned counsel for the appellant has argued that 
the period during which he prosecuted the first suit (No. 632 of 1929) should not 
be taken into account in computing the period of limitation in respect of the claim 
against the respondents. 


The provisions of Section 14 of the Limitation Act are perfectly plain and 
appear to cover the withdrawal of the suit No. 632 of 1929 by the plaintiff and. 
the filing of the present suit. Learned counsel for the respondents, however, has 
referred to Order 23, Rule 2 of the Code of Civil Procedure which is in the follow- 
ing terms:— 

“In any fresh suit instituted on the permission granted under the preceding 
rulé*the plaintiff shall be bound by the law of limitation in the same manner as if 
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the first suit had not been instituted”. It was contended that under Order 23, Rule 
2 the appellant was not entitled to exclude the period during which he prosecuted 
the first suit in computing the period of limitation in respect of his claim against 
the respondents. Learned counsel for the respondents has referred us to a number 
of authorities in support of his contention. These authorities which are considered 
in the judgment of the learned Subordinate Judge appear to support the argument 
that where a suit is withdrawn by the plaintiff voluntarily under Order 23, Rule 1 he 
is not entitled to the benefit of Section 14 of the Limitation Act. Learned coun- 
sel conceded that if the earlier suit had been dismissed the plaintiff would have been 
entitled to the benefit of Section 14 of the Limitation Act. But he contends that 
Order 23, Rule 2 introduces a special provision for the case in which the suit is 
withdrawn and not dismissed. We are unable to see what is the justification for 
the distinction if the distinction exists. We cannot see that there is any reason tu 
deprive a litigant of the benefit of Section 14 of the Limitation Act if he adopts the 
reasonable course and withdraws the suit and files a new one and yet extend to him 
the benefit of Section 14 if he refuses to obey the orders of the court to make his 
election as to which part of his claim he wishes to proceed and allows the court to 
dismiss the claim by an order against which he can appeal. It seems to us that 
there may be a repugnancy in the statutes. We find it difficult to reconcile the 
terms of Section 14 of the Limitation Act with the provisions of Order 23, Rule 2. 
Learned counsel for the respondents has urged that therc 1s no repugnancy and has 
poinged out that the provision in the Civil Procedure Code is a special provision 
relating to a particular class of cases and that therefore that provision cannot be 
derogated from by a more general provision in the Limitation Act of 1908 
which is the later statute. In other words, he maintains that on the principle 
of generalia specialibus non derogant the provision in O. 23, Rule 2 stands 
notwithstanding the provision of Section 14 of the Limitation Act. The 
principle of generalia specialibus non derogant is considered by Maxwell on Sta- 
tutes, 7th Edition, page 152. At page 153 the learned author states: “Generala 
specialibus non derogant, or, in other words, where general words in a later Act 
are capable of reasonable and sensible application without extending them to sub- 
jects specially dealt with by earher legislation. .. that earlier and special legislation 
is not to be held indMtctly repealed, altered or derogated from merely by force of 
such general words, without any indication of a particular intention to do so”. 
The principle to which learned counsel for the respondents refers certainly sup- 
ports his contention. Learned counsel for the appellant, however, has pointed out 
that there had been a difference of opinion in the courts in India on the question 
of the extent of Section 14 of the Limitation Act and that the legislature had 
the fact of this difference of opinion before it in 1908 when it enacted Explana- 
tion II to which reference has already been made. This view derives support 
from Rustomji’s Commentary on Section 14 (see Rustomji’s Law of Limitation, 
4th Edition, p. 141). It was contended for the appellant, that had the legislature 
intended to exclude from Section 14 those cases where suits are withdrawn under 
Order 23, Rule 1 it would have done so specifically in the Act. 


The point in issue—which is one of general importance—is in our view not 
free from difficulty. Two High Courts have held that where a suit is withdrawn 
under Or. 23, R. 1 the plaintiff is not entitled to the benefit of Section 14 of the 
Limitation Act. The Full Bench decision in Mathura Singh v. Bhawani Singh, 22 
All. 248, on the other hand, supports the contention of the appellant, 
though, as has been pointed out by learned counsel‘for the respondents, 
the point at issue in that case was not exactly the same as the point raised in the 
present appeal. 

We are of opinion that as the question is not free from difficulty ami is 
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ot sufficient importance it is expedient that it should be decided by a larger Bench. 
Let the record be laid before the Chief Justice for the constitution of a Bench 
to hear this appeal. 


N. U padhiya for the appellant. 

Lakshmi Saran for the respondent. 

The following judgments were delivered:— 

SULAIMAN, C. J.—This is a plaintiff’s appeal arising out of a suit which 
has been dismissed on the ground that the claim is barred by limitation. 
Previous to the present suit the plaintiff had instituted a suit on the same 
cause of action against two sets of defendants. An objection was taken 
that the suit was defective on account of multifariousness because differ- 
ent causes of action arising against different defendants had been wrongly 
joined together. The court expressed the opinion that there was this seri- 
ous defect and actually ordered that the plaintiff should elect as to which 
of the two classes of defendants he would like to proceed against. After 
this order was passed the plaintiff filed an application under Order 23, 
Rule 1, C. P. C. for withdrawal of, the suit against one set of the defen- 
dants with permission to institute a fresh suit against them afterwards and 
chose to proceed with the suit as against the remaining defendants. The 
court ordered the suit to be withdrawn and granted the permission Sked 
for. On the very day that the permission was granted the plaintiff insti- 
tuted the present suit. 

It is admitted that the claim of the plaintiff would be barred by time 
if he is not allowed to take advantage of the previous suit which was with- 
drawn against the present defendants. The only question is whether he is 
entitled to get the benefit of the provisions of Section 14 (1) of the Indian 
Limitation Act. No question has arisen as to whether he was not prosecu- 
ting the previous case with due diligence and in good faith. The suit.has 
been dismissed on the ground that in view of the proyssions in Order 23, 
Rule 2, Section 14 of the Limitation Act is inapplicable. The case came 
up for disposal before a Division Bench which has referred it to a Full 
Bench. 

It cannot be said that there is any direct conflict of opinion on this 
question either in this Court or in other High Courts. It can only be said 
that the question is of some importance and is a somewhat difficult one to 
decide and it is on this ground only that the case has been referred to a 
Full Bench, though it might well have been decided by the Bench itself. 


Under Section 14 of the Limitation Act a plaintiff is entitled to ex- 
clude the period of time taken in prosecuting any previous civil proceeding 
with due diligence where the proceeding is founded upon the same cause of 
action and is prosecuted in good faith in a court which from defect of 
jurisdiction or other cause of a like nature is unable to entertain it. Ex- 
planation HI added to the section in the new Act makes it clear that mis- 
joinder of parties or of causes of action is a defect of a like nature within 
the meaning of the section. 

Prima facie it would seem that the plaintiff is entitled to get the time 
taken in the previous suit excluded because the court had actually ordered 
thate must elect whether he would proceed against one set of the defen- 
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dants or against the other set, and in that sense the court had expressed its 
opinion that it was unable to entertain the suit as filed. 

Order 23, Rule 1 permits a court to allow a suit to be withdrawn with 
permission to file a fresh suit if it is satisfied that the suit must fail by rea- 
son of some formal defect or there are other sufficient grounds for per- 
mitting the plaintiff to institute a fresh suit. 

Rule 2 provides 

“In any fresh suit instituted on permission granted under the last preced- 
ing rule the plaintiff shall be bound by the law of limitation in the same 
manner as if the first suit had not been instituted”. 


Taking the words of Rule 2 as they stand, there can be no doubt that 
they imply that for purposes of a second suit it must be assumed that the 
law of limitation will have its full effect as if no suit which had been with- 
drawn had ever been instituted. The result is that it must be treated that 
the suit that had been withdrawn was a non-existent suit. If this is to be 
the assumption then obviously the plaintiff cannot be allowed to take ad- 
vantage of Section 14 on the ground that he had filed the previous suit 
which the court was unable to entertain on account of want of jurisdiction 
or other cause of a like nature. The existence of the previous suit must 
altogether be ignored and must not be taken into account in considering 
whéther the subsequent suit is or is not barred by limitation. 

It might, therefore, seem as if there is some apparent conflict between 
Section 14 of the Limitation Act and Order 23, Rule 2 of the Code of Civil 
Procedure. 

There were definite rulings even when the old Acts were in force 
under which a plaintiff was not allowed to take advantage of the provi- 
sions in the corresponding section of the Limitation Act when he had 
withdrawn his suit. ‘The Legislature in passing the two Acts has not mate- 
rially altered the language of the two sections so far as the point under 
consideration is céncerned. Both the Acts came into force on the same 
day, viz., January 1, 1909. One would, therefore, expect to find that 
there is really no conflict between these two enactments. 

But even assuming that there were such a conflict, the provision in 
Order 23, Rule 2 is a special provision relating to suits, as a particular case; 
whereas the provision in Section 14 of the Limitation Act is a general pro- 
vision applying to all suits which have failed for want of jurisdiction or 
causes of a like nature. In case of a real conflict, the special provision 
would therefore prevail and must be treated as an exception to the general 
rule. It however seems that there is no real conflict between the two Acts. 
In the first place, if one Act provides that a previous suit should be treated 
as non-existent then it cannot be taken into account by the court at all 
when applying the provisions of Section 14. In the second place, the 
words “is unable to entertain it” do not merely mean that the court has 
expressed its mind that the suit is defective, but must mean that the court 
has passed an order terminating the suit or proceeding on the ground that 
there is a defect of jurisdiction or other cause of a like nature on which 
the suit must fail. So long as the court has not terminated the proceeding 
but has merely given an option to the plaintiff to choose one of two alter- 
natives and the plaintiff voluntarily chooses one it cannot be said tat the 


Cw 


1934 





SADAYATAN 
PANDE 
Yv. 
Ram 
CHANDRA 
GOPAL 





Sulaiman, 


C. J. 


CyL 


1934 
SADAYATAN 
PANDE 
v. 

RamM 
CHANDRA 
GOPAL 





Sulaiman, 


C. J 


Mukerji, J. 
King, J. 


540 HIGH COURT [1934] 


case falls within Section 14 of the Limitation Act. Here it is not an act of 
the Court which terminates the suit or proceeding, but the voluntary act 
of the party which does so. 

Order 23, Rules 1 and 2 therefore apply to cases where the plaintiff on 
discovering that his suit must fail either by reason of some formal defect or 
that there are sufficient grounds for withdrawing the suit, applies volun- 
tarily for the withdrawal of the suit and asks for permission to file a fresh 
suit and the court grants his prayer. Whereas Section 14 of the Limita- 
tion Act would apply to a case where the court by its own order has termin- 
ated the suit or proceeding and has struck off the case from its file on the 
ground that either it has no jurisdiction to entertain it or that there is some 
cause of a like nature which makes it impossible for the court to entertain 
it. In this view there would be really no conflict whatsoever between the 
two sections. 

So far as this court is concerned three cases have been brought to our 
notice. One is the Full Bench case of Mathura Singh v. Bhawani Singh’ 
which is really not directly in point. There the question was whether the 
defect of misjoinder of causes of action would be a fatal defect within the 
meaning of Section 14 of the Limitation Act, and the Full Bench ruled 
that it was such a defect. The view taken in other High Courts wa$ to 
the contrary. It was to set this conflict at rest that Explanation HI has 
been added to Section 14. In the Full Bench case no question appears to 
have been either urged or considered as to whether the striking off of the 
names of all the plaintiffs amounted to an abandonment of the claim or a 
withdrawal of the claim, nor was any question raised as to the applicability 
of the corresponding section of the old Act, namely, Section 374, C. P. C. 

Dalal, J., in Rabim Ali v. Yehia Khan*, distinguished the earlier Full 
Bench case on a ground which it is not necessary to consider here and held 
that Section 14 could not help the plaintiff in such a caSe. 

There is also an observation made in the case of Ram Pati Kunwar v. 
Phool Singh® which supports the same view but the point was not abso- 
lutely necessary for the decision of that case. The same view appears to 
have been taken in other High Courts; (1) Varaj Lal v. Shomeshwar', (2) 
Arunachellam Chettiar v. Lakshmana Ayyar’, (3) Upendra Nath Nag 
Chowdhury v. Surya Kanta Roy Chowdhury’. 


I would, therefore, hold that the plaintiff is not entitled to claim the 
benefit of the provision of Section 14 (1) of the Limitation Act on account 
of the previous suit which he chose to withdraw. 

MuKERJI, J.—I agree and have nothing to add. 

Kine, J.—I agree. 

By THE Court—The order of the Court is that the appeal fails and 


is dismissed with costs. 
Appeal dismissed 


1I. L. R. 22 All 248 [1928] A. I R. All 402 
3 [1932] A. L. J. 421 at 423 fI L. R. 29 Bom. 219 
SL L R. 39 Mad. 936 °20 I, C (Cal) 205 
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BALA PRASAD, SECRETARY, MUNICIPAL BOARD, ORAI 
versus 
MUZAMMIL HUSAIN* 
Municipalities Act (Local Act II of 1916), Sec. 2(2)—‘Other such portable or 
merely temporary shelter”—Meaning of. 
e words “other such portable and merely temporary shelter” in 
Sec. 2(2), Municipalities Act, should be taken ejusdem generis with what 
precedes, viz., tent, though it is not strictly necessary for the exception 
to apply that the shelter should be made of cloth or canvas, e.g., a roof 
consisting of nothing but a reed screen spread over bamboo poles can- 
not be a “building.” Shed made of straw and slanting on either side, 
supported on four poles, cannot invariably be considered to be a ‘building’ 
as defined in Sec. 2(2); but what is ordinarily called a ‘tchhappar” may be 
a “building” if its dimensions are sufficiently large. 
CRIMINAL REFERENCE made by B. N. Jma Esq., District Magistrate 
of Jalaun. : 


M. Waliullah (Assistant Government Advocate) for the Crown. 
Saila Nath Mukerji for the opposite party. 


* The following judgment was delivered by 


NIAMATULLAH, J.—This is a criminal reference, made by the Dis- 
trict Magistrate of Jalaun, recommending that the order passed by a Magis- 
trate, third class, of that District, acquitting Muzammil Husain of an of- 
fence under Section 185, U. P. Municipalities Act, be set aside. 

It appears that Muzammil Husain, who is a wood contractor, erected 
what is described by the trying Magistrate as “a temporary shed” and by 
the District Magistrate as a “chhappar”, without the permission of the 
Municipal Board of Orai. It is not disputed that the site, on which the shed 
or chhappar stands, is within the limits of Orai Municipality. The ac- 
cused was prosecuted by the Municipal Board, but was acquitted by the 
Tahsildar Magistrate of Orai on two grounds, namely (1) that the shed 
did not abut or was not adjacent to a public street, or place or property 
vested in His Majesty or in the Municipal Board, and (2) that the shed 
in question cannot be considered to be a building within the meaning of 
that word, as defined in Section 2 (2) of the Municipalities Act. 


The Municipal Board moved the District Magistrate in revision and 
relied upon a certain bye-law which made it necessary that persons desir- 
ous of erecting any “building” within the Municipal limits should give 
notice contemplated by Section 178, Municipalities Act, regardless of the 
fact that the proposed building does not abut or is not adjacent to a public 
street or place, or property vested in His Majesty or in the Board. ‘The 
Board also impugned the view of the trying Magistrate on the question 
whether the shed in question is a building, as defined in the Act. It was 
argued that the ‘“‘chhappar” of the kind erected by the accused is a “build- 
ing”, as defined in Section 2 (2). Both contentions found favour with 
the District Magistrate, who has made the present reference. 
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The learned advocate for Muzammil Husain has referred to a num- 
ber of decisions of this Court and of other High Courts, which have laid 
down the rule of practice that ordinarily an order of acquittal, though er- 
roneous, will not be interfered with in‘revision. Most of these cases, how- 
ever, contain a reservation to the effect that the High Court may and does 
interfere in cases of an exceptional nature. For the reasons which will be 
presently stated, I am of opinion that this case is of an exceptional nature. 
The order of the trying Magistrate proceeds on the supposition that a cer- 
tain bye-law does not exist, though in fact it does. The question involv- 
ed in the case is one which is likely to arise frequently, and it is highly de- 
sirable, in the interest of the public of Orai, that no uncertainty should ex- 
ist on such a question. 


Section 178, Municipalities Act, provides that before beginning, with- 
in the limits of a Municipality, to erect a new building, a person shall give 
notice of his intention to the Board. Sub-section (2) of that section ex- 
plains that 

the notice referred to in Sub-section (1), as required in the case of a 
building, shall only be necessary where the building abuts on or is ad- 
jacent to a public street or place, or property vested in His Majesty or 
in the Board, unless, by a bye-law applicable to the area in which build- 
ing is situated, the necessity of giving notice is extended to all buildings. 

The trying Magistrate was under the impression that no bye-law 
which extends the application of Section 178 to all buildings erected with- 
in the Municipality had been made by the Board. His attention does not 
appear to have been drawn to a bye-law which was published in the Go- 
vernment Gazette of March 17, 1929, and which provides that 

the Board hereby requires with reference to Sub-section (2)-of Section 
178 that notice be given in the case of all buildings wheresoever situated 
within the Municipal limits. . 

It is quite clear that if the trying Magistrate had been aware of the 
bye-law referred to above, his decision would have been otherwise, at any 
rate so far as the first ground on which it is based is concerned. ‘The learn- 
ed advocate, who appears to oppose the reference, has contended that 
notice required by Section 178 of the Municipalities Act was not necessary, 
as the shed in question is not a building as defined in Section 2 (2) of that 
Act. 

The only question therefore is whether the shed erected by Muzammil 
Husain should be considered to be a “building” as defined in Section 2 (2) 
of the Act, according to which that term means 

a house, hut, shed or other roofed structure, for whatsoever purpose and 
of whatsoever material constructed, and every part thereof, but shall not 
include a tent, or other such portable and merely temporary shelter. 

The record does not give an accurate idea of the shed which is in 
question in this case. It appears that the accused has recently acquired a 
piece of land 30’ X 30’ on the ‘band’ of a ‘pacca’ tank in Muhalla Gopal- 
ganj Parao in the town of Orai. The shed or chappar, whatever it is, 
stands on that piece of land. The District Magistrate does not appear to 
havenspected the locality. The trying Magistrate, who did so, has des- 
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cribed it as a “shed for keeping wooden material”. He has considered the 
definition of the word “building” referred to above and held it should 
be regarded as a “portable and merely temporary shelter”. His judg- 
ment, however, gives some indication of his reason on which that view 
is based. The learned Magistrate seems to be of opinion that as the shed 
is meant only for the summer season and is intended to be removed after- 
wards and to be re-erected again next summer, it should be considered to 
be a “portable and temporary shed”. I do not think this is the right test. 
The definition makes it perfectly clear that a hut or a shed or other roofed 
structure is a “building” for the purposes of the Act, while a tent or other 
such portable and merely temporary shelter is not. The words “other such 
portable and merely temporary shelter” should be taken ejusdem generis 
with what precedes, viz., tent, though it is not strictly necessary for the 
exception to apply that the shelter should be made of cloth or canvas, e.g., 
a roof consisting of nothing but a reed screen (sirki ka pal) spread over 
bamboo poles cannot be a building. Shed made of straw and slanting on 
either side, supported on four poles, cannot invariably be considered to be a 
“building? as defined in Section 2 (2); but what is ordinarily called 
“chhappar” in this country may be a “building”, if its dimensions are suf- 
ficigntly large. In the case before me there is nothing on the record to 
indicate the precise character of the shed. If the whole or a major part 
of the site which is 30’ by 30’ is covered by the “chappar” in question, 
though it may be supported on poles, it should be considered to be a build- 
ing, as defined in Section 2 (2). Having regard to the purpose for which 
it has been erected, there is no reason to believe that it is so big as not to 
be easily portable without materially affecting its condition. It is meant 
to afford protection from sun and rain to the wooden materials belonging 
to the contractor. It cannot be like an ordinary hut one frequently comes 
across in fields put up by agriculturists temporarily for a season. As the 
Magistrate’s order of acquittal proceeds on a misconception of law on both 
the material points involved in the case, I am inclined to set aside the order 
of acquittal and order a retrial. The trying Magistrate should record ful- 
ler details of the shed in question in dealing with the case afresh and then 
arrive at a conclusion as to whether the shed is a “building” as defined in 
the Act. 


For the reasons stated above, I accept the reference, set aside the 
order of acquittal and direct that the accused Muzammil Husain be retried 
for an offence under Section 185 of the Municipalities Act. 


Reference accepted 
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FAZAL HUSAIN (Defendant) 
versus 


MUHAMMAD KAZIM (Plaintiff) * 


Limitation Act, Sec. 144—Adverse possession—As between co-sharers—When 
proved—Grove land—Grove planted by a co-sharer—Rsghts of the other 
co-sharers—Transfer of Property Act, Sec. 41—Interpietation of —Whether 
transfer itself should be made with consent of true owner—Whetber merc 
inspection of revenue records sufficient. 


As between co-sharers possession of one and non-receipt of profits by 
the other do not set limitation running against the co-sharer not in pos- 
session. In the absence of ouster, there can be no adverse possession in 
such a case. Ouster implies denial of the right of the claimant to his or 
her knowledge, actual or presumed. 

Where a co-sharer plants a grove on common land without any objec- 
tion by the other co-sharers, beld, that the grove should be considered to 
belong to the co-sharer who planted it but the site should be considered 
to be the property of all the co-sharers; and at the time of partition the 
claim of the other co-sharers can be adjusted by allowing to them Jand 
of the same quality in lieu of the grove land. The principle of Sec. 90, 
Trusts Act, has no application to such a case, 

On a true interpretation of Sec. 41, Transfer of Property Act, it is not 
necessary that the transfer itself should be made with the consent of th? 
true owner. Mohammad Shafiq Ullah Khan v. Mohammad Samiullab 
Khan, [1930] A. L. J. 57 explained. 

Where a transferee takes a transfer of property from a person, who 
acquired the property by inheritance, and satisfies himself as to the ven- 
dor’s title by making enquiries from the patwari and inspecting the revenue 
records which showed that the transferor had been in, possession for more 
than twelve years, and makes no enquiries from persons who would be 
in a position to know as to whether the transferor had co-heirs, held, that 
the transferee did not act like a reasonable man of business and with 
ordinary prudence and he was not entitled to the protection afforded by 
Sec. 41, Transfer of Property Act. 

Mul Raj v. Fazal Imam, I. L. R. 45 All. 520; Mubarak-un-nissa v. 
Mubammad Raza Khan, 22 A. L. J. 307 referred to. 


Fist APPEAL from a decree of Basu KrIisHNA Das, Subordinate 


Judge of Ghazipur. 


Syed Majid Ali and S. N. Sahai for the appellant. 
Mushtaq Ahmad for the respondents. 


The judgment of the Court was delivered by 
NIAMATULLAH, J.—These are two connected appeals from a decree 


passed by the learned Subordinate Judge of Ghazipur upholding the claim 
of the plaintiff-respondent, Muhammad Kazim, to a 17⁄2 out of 216 
sihams representing the entire property originally belonging to one Syed 
Ali Husain, whose relationship with the plaintiff and other defendants will 
appear from the following pedigree :— 

es 


*F, A. 72 of 1929 
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Syed Ali Husain 


Mt. Sughra Bibi 





| 
Syed Ahmad Husain Mt. ae Bibi 
(predeceased his mother (survived her parents) 
but survived his father) 








Syed nin Hasan Mt. Habiba Bibi 
(defendant No. 1) ` (died 1906 or 1907 


Syed Jawad Husain 
(defendant No. 3) 
| 








e 

Syed Mohamad Kazim Mt. rae Bibi 
(plaintiff) - (defendant No. 2) 

The defendants to the suit were eight in number, out of whom five 
are transferees claiming under deeds executed by defendant No.. 1, Syed 
Amir Hasan, who died during the pendency of the appeals to this Court 
and is now represented by his heirs. The plaintiff claims title through his 
mother, Habiba Bibi, who is said to have died about 21 or 22 years before 
the institution of the suit. It is not in dispute that the property in suit, 
except possibly certain houses and groves, originally belonged to the com- 
mon ancestor Syed Ali Husain, who died long ago leaving his widow, 
Sughra Bibi, a son, Ahmad Husain, and a daughter, Khatun Bibi, each of 
whom inherited a portion of ‘his property under Mohammadan law. 
Ahmad Husain died in the lifetime of his mother, leaving a son, Sved 
Amir Hasan, defendant No. 1, and a daughter, Habiba Bibi, the mother 
of the plaintiff. According to Mohammadan law, his interest devolved 
upon his mother, son and daughter. On Mt. Habiba Bibi’s death the 
plaintiff inherited a share in her property. The plaintiff’s interest in the 
property of Syed Ali Husain has been found to be 17% shares, if the 
entire property of Ali Husain be considered to consist of 216 shares. It is 
not disputed that this is the extent of the plaintiff’s share, if his claim is 
otherwise not defeated. oe 

The defence of Syed Amir Hasan, defendant No. 1, was that his pos- 
session had been throughout adverse to the plaintiff’s mother and the 
plaintiff himself, both of whom had lost their rights by lapse of time. 
Defendant No. 6, Shaikh Fazal Husain, claimed part of the property in 
dispute under a mortgage deed’ and a sale deed, both of December 23, 
1920, executed by Amir Hasan, defendant No. 1. In addition to his 
vendor’s plea of adverse possession, he defends his own position on the al- 
legation that he purchased the property from Amir Hasan, who was the 
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ostensible owner thereof, with the consent of the plaintiff and his mother, 
and that he (defendant No. 6) obtained transfers for consideration and 
in good faith after taking reasonable care to ascertain that his transferor 
had authority to make the transfers. 


Syed Amir Hasan pleaded, as a subsidiary case, that the houses and 
groves in dispute were his personal property, he having constructed the 
houses and planted the groves. The learned Subordinate Judge found 
against the defendants on all questions raised by them and decreed the 
plaintiff’s suit, except as regards a portion of a certain house, which he 
found to have been built by Amir Hasan himself. First Appeal No. 72 
of 1929 was filed by Fazal Husain, defendant No. 6, and First Appeal 
No. 97 of 1929 was filed by Amir Hasan. 

The principal question argued before us on behalf of the heirs of 
Amir Hasan was that the latter was throughout in adverse possession 
against his sister and the plaintiff. The finding of the learned Subordi- 
nate Judge that the houses decreed to the plaintiff have been in existence 
from the time of the common ancestor has also been challenged before 
us. Similarly the view expressed by the learned Subordinate Judge that 
the groves, though planted by Amir Hasan on common land, should be 
considered to belong to all the co-sharers has been impugned. Lf the 
appeal of the transferee his plea based on Section 41 of the Transfer of 
Property Act was reiterated and argued. 

On the question of adverse possession we were addressed at length by 
the learned counsel for Amir Hasan’s heirs. He drew our attention to 
the fact that Amir Hasan was not only the recorded proprietor of the 
entire property ever since the death of his father, Ahmad Husain, but 
that he also dealt with it in all respects as if it belonged to him exclusively. 
It appears that, as far back as October 12, 1884, he entered into’ an 
arrangement with his father’s sister, Khatun, who executed a deed of relin- 
quishment in his favour in respect of her interest in all the numerous 
properties that had been left by her father in consideration of a five-anna 
share in village Ismailpur, which was all that belonged to Syed Ali Husain 
in that village. The arrangement was that Amir Hasan allowed her to 
take exclusively the share in Ismailpur, while she disclaimed all interest 
in the rest of his father’s property. The deed recites that Ali Husain 
died leaving his son and daughter as his heirs and mentions the names of 
those who had in law inherited the property of Ali Husain. It also men- 
tions that Mt. Habiba Bibi was an heir to her father, Ahmad Husain. 
Though Amir Hasan professed to deal with the property as if it were his 
own, the transaction was not in denial of his sister’s right, which was ad- 
mitted in clear terms. We may in passing dispose of a contention urged 
on behalf of the plaintiff in reference to the share of Khatun Bibi in 
properties other than that she took under this. The plaintiff’s learned 
counsel argued that she relinquished her share in other properties to all the 
heirs. The deed, however, mentions expressly that she relinquished it in 
favour of Amir Hasan, who gave her the share in village Ismailpur. It is 
impgssible to distinguish this transaction from any other transfer made by 
Amir Hasan. The plaintiff can no more claim a share in what Amir 
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Hasan received from Mt. Khatun Bibi than he can claim a share in the 
consideration of a sale or mortgage made by him of the joint property. 


On June 6, 1894, Amir Hasan sold a one-anna share in a certain 
chak in village Nonahra to Bandhan Ram and others. The deed recites 
that Amir Hasan was the owner of the property thereby conveyed. It 
may be taken as implied that in that particular property Amir Hasan did 
not admiz the share of his sister, Habiba Bibi. There is, however, no- 
thing in the recital which can be construed as a denial of her rights as 
the heir of his father as regards properties other than that transferred by 
the deed. The plaintiff has not claimed any share in that property, nor 
the transferees. Bandhan Ram and others, have been impleaded in this 
suit. Amir Hasan’s denial of: the right of his sister, in so far as it may 
be implied in the sale of the property affected by the sale-deed of June 6, 
1894, cannot be extended to other properties, including those now in 
suit. 

Amir Hasan executed a lease on December 2, 1898, in favour of one 
Muzaffar Huszin in respect of a few bighas of land. The lease was in 
perpetuity. The plaintiff has not claimed the land conveyed by the lease, 
and the same remarks apply to it as to the sale-deed dealt with above. 

èe Amir Hasan executed a deed of simple mortgage, on July 4, 1906, 
in favour of Fazal Husain, defendant No. 6, hypothecating certain pro- 
perties, some cf which are in suit. This being a simple mortgage, there 
was no change in possession and the plaintiff’s mother has not been shown 
to have had any knowledge of it. 

Amir Haran executed a sale-deed in favour.of one Paighambar Baksh 
on May 1, 19(4, in respect of a certain property which is not in dispute. 
The sale-deed recites that the vendor was the sole owner of the properties 
thereby conveyed. For the reasons already stated, we do not think that 
the denial of -he-plaintiff’s right, implied in the recital referred to, can 
be considered as a denial generally of the plaintiff’s right in all properties 
inherited by His mother and Amir Hasan or as a denial of her right to 
the properties other than to which the sale-deed related. 

In consideration of the sum due to Fazal Husain, Amir Hasan execut- 
ed a deed of usufructuary mortgage and a deed of sale on December 23, 
1920. It is not disputed that the properties covered by these deeds have 
been in possession of Fazal Husain from the date of the transfers. His 
possession was of less than 12 years’ standing when the suit was brought. 
The plaintiff’: claim with respect to those properties cannot, therefore, 
be affected by -limitation or adverse possession. 

As against the documents above referred to, the plaintiff relies on an 
important admission of Amir Hasan made on April 21, 1894, in the course 
of his evidence in a certain case. He stated that 

Habiba Bibi did not get a share in father’s estate but she lives with me 
and has a right like myself. I mean to say that she has no separate share; 
but I də not deny her right. 

From the evidence, oral and documentary, it is clear that, ever since 
the death of Ahmad Husain over 40 years before the present suit, Amir 
Hasan was not only the sole recorded proprietor but also in actuit pos- 
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session. His sister never asserted her right or interfered with the posses- 
sion of her brother. The plaintiff alleged and attempted to prove that 
his mother and after her death he himself had been in receipt of a 
share of profits. The learned Subordinate Judge has, in our opinion 
rightly, disbelieved this story. It must be held that though the plaintiff 
and his mother might have been maintained by Amir Hasan, neither of 
them ever received any profits from Amir Hasan. At the same time, 
there is nothing to show that Amir Hasan ever denied the right of his 
sister to any of the properties now in suit or her right as the heir of Ahmad 
Husain. No occasion seems to have ever arisen for either of them to have 
expressed themselves on the subject, except when Amir Hasan gave evi- 
dence in 1893, to which reference has already been made. The question 
is whether Amir Hasan’s possession can be considered to have been adverse, 
so as to extinguish his sister’s right. It is a well accepted rule that as 
between co-sharers possession of one and non-receipt of profits by the 
other do not set limitation running against the co-sharer not in possession. 
In the absence of ouster, there can be no adverse possession in such a case. 
Ouster implies denial of the right of the claimant to his or her knowledge, 
actual or presumed. Evidence in the present case falls far short of proving 
these requirements. We, therefore, hold that the learned Subordinate Judge 
was right in overruling the defendants’ plea of adverse possession. 


As regards the houses, in which the plaintiff has been found to have 
a share, it is contended that, on the evidence adduced by defendant No. 1, 
it should be held that they were built by Amir Hasan. We are in agree- 
ment with the learned Subordinate Judge that this has not been establish- 
ed. It is clear that the houses have been in existence from the time of 
the common ancestor. They were repaired by Amir Hasan from time to 
time, which however will not give him exclusive right as against his co- 
sharers. ’ 

As regards the groves, which are specified in list A annexed to the 
written statement of defendant No. 1, the learned Subordinate Judge 
found that they had been planted by Amir Hasan on common land. The 
learned Subordinate Judge has allowed the plaintiff a share not only in 
the site but also in the trees. The only ground on which his decision is 
based is that ancestral land has been made use of by Amir Hasan, whose 
possession was on behalf of himself and his sister. He does not find that 
in planting the groves Amir Hasan acted for himself and his sister, in 
which case the groves should be considered to have been planted by both. 
There is nothing to suggest that Ali Hasan acted in that matter in a re- 
presentative capacity. He was in the habit of treating the ancestral 
property as his own. We are clearly of opinion that in planting the 
grove he was actuated by the’same considerations which were present to 
his mind when he made transfers of part of ancestral property. While 
on the one hand we do not consider that Amir Hasan should be deemed 
to have been in adverse possession of the plots on which he planted those 
groves, we do not think, on the other hand, that his sister, who did not 
object to her brother planting the groves, can be considered to be a sharer 
not only in the land but also in the trees planted by him. The groves 
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should be considered to belong to Amir Hasan and his heirs but the site Cv 
should be considered to be the property of all the co-sharers. At the time Jy, 
of partition the claim of the other co-sharers can be adjusted by allowing 

to them land of the same quality in lieu of the grove land or otherwise Eee 
compensating them for the separate possession of Amir Hasan’s heirs. The ` », 
learned advocate for the plaintiff referred us to Section 90 of the Indian Mvxam- 
Trusts Act and argued that the advantage gained by Amir Hasan should ~? *4™™ 
be allowed to be shared by his co-owners, in derogation of whose rights Nramat- 
the groves were planted. We do not think that the principle underlying ™/*” J: 
that section is applicable to the circumstances of the present case. It is 

a common practice for one of the co-sharers to be in separate possession of 

part of the common land, the other co-sharers being left to their remedy 

by partition and obtaining compensation by award of the land of a similar 

quality. Amir Hasan cannot be considered to have acted “in derogation” 

of the rights of the other co-sharers. The fact that out of common land 

one co-sharer appropriates, to his exclusive use, a portion thereof, without 
objection by the others, cannot be considered to be in derogation of the 

rights of other co-sharers, who can be compensated by other land of similar 

quality being allotted to them. The acquiescence of the co-sharers con- 

cerned has also a material bearing in determining the right of the co-sharer 
planting a grove for himself. There is no suggestion that Mt. Habiba Bibi 

or the plaintiff took exception to Amir Hasan planting the groves. For 

these reasons, we are of opinion that the learned Subordinate Judge should 

have dismissed the plaintiffs claim to a.share in the groves. His decree 

requires modification in this respect. 

The plaintif has filed cross-objections against Amir Hasan’s heirs in 
respect of the house as to which his claim has been dismissed on the find- 
ing.that Amir Hasan purchased a certain house and rebuilt it. We are 
satisfied that the finding of the learned Subordinate Judge is amply borne 
out by the evidence in the case and that the plaintiff’s claim in respect of 
that house cannot succeed. His cross-objections should, therefore, be dis- 
missed. . 

The appeal of Fazal Husain, defendant No. 6, has raised only one 
question, namely, whether he is entitled to the benefit of Section 41 of the 
Transfer of Property Act. Mr. Mushtaq Ahmad referred us, at the out- 
set, to the language of Section 41 and the interpretation thereof in a case 
decided by a Divisional Bench of his Court. To examine his argument 
we must quote the language of Section 41 which runs as follows :— 

Where, with the consent, express or implied, of the person interested 
in immovable property, a person is the oscensible owner of such property, 
and transfers the same for consideration, the transfer shall not be void- 
able on tke ground that the transferor was not authorized to make it, 
provided that the transferee, after making reasonable care to ascertain 
that the transferor had power to make the transfer, has acted in good faith. 

It is argued that Section 41 cannot apply, unless (1) the transferor 
was an ostensible owner with the consent, express or implied, of the real 
owner, and (2) the transfer was made with such consent of the real 
owner. The language and the punctuation of the section lend someestip- 
port to this construction, but this view leads to a great anomaly. Section 








CiviL 





1933 





FAZAL 
Husain 
v >- 
MUHAM- 


MAD KAZIM 





Nramal- 
ullab, J. 


550 HIGH CQURT [1934] 


41 enacts a rule which is a species of estoppel but falling short of the 
requirements of Section 115, Indian Evidence Act. If it is proved that 
the transfer was made with the consent. of the rightful owner, the case 
would fall within the purview of Section 115, Indian Evidence Act, and 
the other conditions of Section 41 need not be satisfied. Such consent 
will estop the owner, even though the transferee made no enquiries to as- 
certain that the transferor had power to make the transfer a condition 
which is essential for the application of Section 41. Reliance is placed on 
Mohammad Shafiq Ullah Khan v. Mohammad Sami Ullah Khan’, in which 
Sulaiman, J. is reported to have observed as follows :— 

Now under Section 41, not only should the transferor be the ostensible 
owner of the property with the consent express or implied of the true 
owner, but he must also transfer the same with such consent express or 
implied. There can be no doubt that the adverbial clause ‘with the con- 
sent express or implied’, modifies not only the verb ‘is’ but also the verb 
‘transfers’, 

Taken apart from the context, this dictum supports the contention of 
the learned advocate for the transferee. We do not think the learned 
Judge meant the observation to be taken literally. He was considering a 
case in which a person, who was the ostensible owner with the consent, 
express or implied, of the true owner, made a transfer during the pendéncy 
of a suit by such owner, in which the title of the ostensible owner had 
been questioned and which had been instituted only five days before the 
date of the transfer. On the one side it was argued that the transfer was 
affected by the rule of lis pendens and was not, therefore, binding on the 
true owner, who eventually obtained a decree against the transferor, the 
ostensible owner. On behalf of the transferee pendente lite it was argued 
that he was protected by Section 41 of the Transfer of Property Act. The 
learned Judge pointed out that though the transferor was the ostenstble 
owner with the consent, express or implied, of the ttuc owner till the 
date of the suit, but the true owner expressly repudiated the right of the 
transferor by instituting his suit, so that, on the date of the transfer, the 
ostensible ownership was not with the consent of the rightful owner. 
After the sentences quoted above, the learned Judge further observed that 
“it must, therefore, be held that the consent, express‘or implied, must 
continue up to the time of the transfer.” The essence of his decision is 
that the consent of the true owner to the possession of the ostensible owner 
must continue to the date of the transfer before Section 41 of the Transfer 
of Property Act can apply. 

Pullan, J. who was the other learned Judge forming the Division 
Bench, observed that 

the section lays down as a preliminary that the transaction must be with 
the consent, express or implied, of such persons (rightful owners). It is 
not enough for the transferee to say that, as far as he knows, the other 
persons interested in the property have no objection to the transfer. He 
must take some definite step to ascertain whether they consent or not. 
This again does not mean that they consented in the past, but the trans- 
feree must ascertain if they consent at the time of transfer. A person 
who has filed a suit challenging the whole right of the transferors to dis- 
: 111930] A L. J. 57 
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pose of the property, ipso facto does not consent. to the transfer. 
The last sentence, quoted above, taken by itself and apart from the context 
in which it occurs, is apt to give an inaccurate impression as to what the 
learned Judge intendéd to hold. Clearly his intention was to emphasise 
that the transferor should be shown to have been the ostensible owner, 
with the consent, express or implied, of the true owner; and that such 
consent should subsist on the date of the transfer. We do not think that, 
according to the true interpretation of Section 41, the transfer itself 
should be with the consent of the true owner. Nor do we think that the 
Jearned Judges intended to take that view. If they did, their observations, 
which are in the nature of obiter dictum, are not binding on us. 

The learned Advocate for the transferee strongly relied on Mul Raj v. 
Fazal Imam? and Mubarak-un-nissa v. Mubammad Raza Khan? for the 
proposition that, where the transferor was in sole possession for a consider- 
able length of time and was the sole recorded owner of the property in 
suit, the transferee, who otherwise acts in good faith, is entitled to the 
protection afforded by Section 41 of thë Transfer of Property Act, if he 
satisfied himself by inspecting the revenue records. We do not think 
that any hard and fast rule can be laid down as regards the extent to 
which a transferee from the ostensible owner should “take reasonable care 
to ascertain that the transferor has power to make the transfer”. Each 
case must necessarily depend on its own circumstances. We do not think 
that the learned Judges meant to lay down any general rule of the kind 
above reierred to. In our opinion the only test that can be laid down 
is that the transferee should show that he acted like a reasonable man of 
business and with ordinary prudence. We do not think that such a person 
would be satisfied by merely inspecting the revenue records which show 
that the transferor had been in possession for more than 12 years. The 
most natural question that would suggest itself to him is how his vendor 
acquired the property which, he proposes to sell. If an enquiry as regards 
the source of his vendor’s title elicits the information that he himself 
obtained it from another by transfer, he should call for title deeds. If, 
on the other hand, he finds that the vendor is in possession as an heir to a 
deceased relation, he would naturally enquire as to who were the heirs of 
the deceased at the time of his death; and if he is satisfied that the vendor 
was the only heir, he is entitled to the protection of Section 41, though it 
may subsequently appear that the property belonged to someone else, whol- 
ly or in part, of whose existence he was not aware in spite of the enquiry 
on the above lines. In the case before us, the transferee, Fazal Husain, 
did not go into the witness-box. The explanation offered on his behalf is 
that he generally resides in Cawnpore, where he carries on business. It is, 
however, not disputed that he is a resident of village Nonahra, where Amir 
Hasan resided, and that he occasionally visits his native place. It is true 
that his nephew, Sulaiman, is in charge of his affairs, and it was through 
him that the transfers in questions were taken by him. Sulaiman has 
given his evidence which shows that he questioned the patwari and ins- 
pected the settlement papers and learnt from both those sources‘that Amir 


Hasan was the owner. He says that he was not aware that the plaintiff 
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was the nephew of Amu Hasan, or that the latter had any co-sharers. 
He is 43 years of age. Fazal Husain himself is much older. He is des- 
cribed in the plaint as 55 years of age. We do not think that Fazal Husain 
or Sulaiman were unaware of the fact that Amir Hasan had a sister, 
whose son the plaintiff is. They had every reason to believe that Amir 
Hasan derived his interests from his ancestors. We do not think that 
Fazal Husain or Sulaiman can, in the circumstances, be considered to have 
taken reasonable care to ascertain that the transferor had power to make 
the transfer. He should not have merely accepted the information given 
by the patwari and the settlement record, but should have asked Amir 
Hasan or someone else, who was in a position to know, assuming Fazal 
Husain himself was not aware of the fact, whether Amir Hasan’s father 
had left any other heir. It seems to us that Fazal Husain took it for 
granted that Amir Hasan’s possession for more than 12 years, conferred 
an indefeasible title on him. Relying on that view of Amir Hasan’s 
position, Fazal Husain took the transfers in question. He did not care 
to obtain any legal advice, which would have warned him against accepting 
Amir Hasan’s title in view of the fact that his sister was also an heir and that 
possession of one co-sharer is not ordinarily adverse to the other. The 
position might have been different if Fazal Husain was not aware of *the 
fact that Amir Hasan’s father had left a daughter, of whose existence he 
was not told on enquiry being made of persons who were in a position to 
be aware of her existence. The lady appears to have lived in her brother’s 
house, and seldom visited her husband’s residence in the district of Patna. 
This is not a case in which the transferee had either no means of know- 
ledge, or matters were intentionally or otherwise misrepresented to him. 
In these circumstances, we think that the learned Subordinate Judge right- 
ly held that Fazal Husain, defendant No. 6, is not entitled to the protection 
of Section 41 of the Transfer of Property Act. His appeal must, there- 
fore, fail. 

The result is that appeal No. 72 of 1929 is dismissed with costs. 
Appeal No. 97 of 1930 is partly allowed, and the decree of the lower court 
is so far modified that the plaintiff’s suit in respect of the groves mention- 
ed in list A annexed to the written statement of Amir Hasan is dismissed. 
In other respects the appeal is dismissed. Parties shall receive and pay 
costs in proportion to success and failure. The plaintiff’s cross-objection 


is also dismissed with costs. 


GAURI SHANKAR BHARGAVA (Defendant) 
Versus 
JAGAT NARAIN SHAHGAL (Plaintiff) + 
Civil Procedure Code, Or. 9, R. 13—Ex parte decree—Revision—O pposed by 
defendant—Revision allowed—Ex parte decree merges in High Court decree 
—Trial Court cannot entertain application under Or. 9, R. 13. 

In a suit for money an ex parte decree was given against the defen- 
dant. Subsequently the plaintiff applied in the High Court for a revision 
of this ex parte decree on the ground that he had been allowed no future 
@nterest. The defendant opposed the application, but the High Court 
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allowed the revision. After that the defendant made the present applica- 
. tion to the trial court to set aside the original ex parte decree, which was 
disallowed. Held, that the original ex perte decree of the trial court had 
merged in the decree given in revision by the High Court and had passed 
beyond the control of the trial court, and accordingly the application under 
Or. 9, R. 13, C. P. C. was rightly disallowed. The proper course for the 
defendant was to apply in the High Court for a stay of the proceedings in 
revision until he had obtained a decision from the trial court on his applica- 
tion under Or. 9, R. 13. 
Case law discussed. 
Crv REVISION from an order of Mautvi S. M. SAID-UD-DIN, Judge, 
Small Cause Court of Agra. 


Gajadhar Prasad Bhargava for the applicant. 


J. Swarup for the opposite party. 
The following judgment was delivered by 


Kenar, J.—This is a defendant’s application for the revision of an 
order of the Judge of the Small Cause Court of Agra, disallowing his ap- 
plication under Order IX, Rule. 13 of the Civil Procedure Code to set 
aside an ex parte decree passed against him. A suit for money had been 
browtght against the applicant in the Small Cause Court, and as he is a 
resident of Ajmer, service of summons on him was allowed to be effected 
by publication in the “Leader”, and an ex parte decree was given against 
him. Subsequently the plaintiff applied in the High Court for a revision 
of this ex parte decree on the ground that he had been allowed no future 
interest. Notice of this application was admittedly served on the appli- 
cant, who appeared through counsel in the High Court'and opposed the 
application, but the High Court allowed the revision. After that the de- 
fendant made this application to the Judge of the Small Cause Court to 
set aside the original ex parte decree. 


It appears to me to be clear that the original ex parte decree of the 
Small Cause Court. had merged in the decree given in revision by the High 
Court. In the case of Mathura Prasad v. Ram Charan Lal it was held 
that when the High Court had once confirmed a decree on appeal, it was 
not open to the court which passed the decree to entertain an application 
to set the decree aside. The Bench which disposed of that case did not 
discuss all the authorities on the question raised, but they remarked: 

All the authorities seem to be agreed that when a decree has been passed 
by the superior court, the lower court cannot alter or amend its decree. 

In that case, as in the present one, the equities seemed to be in favour 
of the applicant, for the circumstances suggest here that the applicant has 
not been able to obtain an adjudication on a good prima facie case. But 
the decision of the court was: 

ees now stand nothing can be done; the appeal must be dis- 
Missed. 

An attempt has been made on behalf of the applicant to distinguish 
between an appellate decree of the High Court and an order passed by the 
High Court in revision, but I think that there is no real differeng. A 
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“decree” as defined in Section 2 of the Civil Procedure Code means the 


formal expression of an adjudication which, so far as regards the Court 
expressing it, conclusively determines the rights of the parties with regard 
to all or any of the matters in controversy in the suit, and an order passed 
in revision undoubtedly comes within this definition; and moreover I have 
ascertained that in such cases, a decree is invariably prepared in the High 
Court. It is necessary to make this point clear because the case law on 
the subject to which I have been referred deals with appellate decrees and 
not with orders passed in revision. 


In the case of Brij Lal Singh v. Chowdhury Mabadeo Prasad? there is 
some authority for holding that the trial court still had control over its 
ex parte decree in spite of the fact that there had been an appeal in the suit 
and an appellate decree had been passed by the High Court. This decision 
is of 1910, and it is to be observed that the parties who applied to set 
aside the ex parte decree against them had been made respondents to the 
appeal in the High Court, but as no relief was claimed against them, they 
did not make appearance in the appeal and it had not been investigated 
whether they had had any notice of the appeal. ‘The circumstances are 
therefore clearly distinguishable from those in the present case where the 
applicant was the sole judgment-debtor in the ex parte decree and*had 
not only received a notice of the application for revision in the High 
Court but had made appearance and had contested the application. Nor 
has this decision of the Calcutta High Court been definitely accepted as 
good law in this Court. In the case of Gajraj Mati Tiwarin v. Swami 
Nath Ra? a Bench of this Court had to consider the case of a person who 
was originally a party to a suit but who was not made a party to the 
appeal, and there had been no adjudication in his case, and the question 
was whether the decree of the court of first instance merged in that of ‘the 
court of appeal and it was held that it did not merge. As the facts in that 
case are distinguishable from those in the present one the decision cannot 
be relied on as authority to support the application, but there are some 
passages in the judgment of Sir Sunder Lal which bear on the present case. 
After referring to the case of Brij Lal Singh v. Chowdhury Mahadeo 
Prasad that learned Judge remarked (page 27): 


It is not necessary for me to go so far as that, but the case is an authority 
for holding that when they are not made parties to the appeal they are not 
precluded from applying under Section 108 of the Code. 


and later (page 31) 


I am inclined to think that where the applicant is no party to the 
appeal either as appellant or respondent, and the appellate court has no 
adjudication upon his case, the decree of the court of first instance does 
not merge in that of the court of appeal. Whether the decree of the 
court of first instance has merged into that of the court of appeal will 
largely depend upon the facts of each case. 


Tt is upon this last passage that the learned counsel for.the applicant 
relies, and he seeks to show that in the present case the decree of the Small 
Causę Court had not merged in that of the High Court. The Calcutta 
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.case is authority for holding that even where a party has been made a 


party to the appeal, so long as no relief is claimed against him in appeal, 
the decree against him does not merge. The Allahabad case is authority 
for holding that where a party is a party to the original suit but not a 
party to the appeal, the original decree against him in the suit will not merge 
in the appellate decree of the High Court. Ina later case—Mirza 
Abdullah Beg v. Ramzan Khan*—a single judge of, this Court, now the 
Chief Justice, held that where a party claiming relief had been made a pro 
forma respondent in the appeal, he could apply to the trial court to set aside 
the ex parte decree against him even while the appeal was pending in the 
High Court, but a distinction was made between an appeal pending and an 
appeal decided, and this case is no authority for holding that where the ap- 
pellate ‘court had decided the appeal and given a decree, the trial court 
still had jurisdiction to entertain an appeal by the applicant for the setting 
aside of the ex, parte decree. This distinction is also made by the Bench 
in the case of Mathura Prasad v. Ram Charan Lal, and the opinion was 
expressed that if the applicant had applied to set aside an ex parte decree in 
the trial court while the appeal was still pending in the High Court he 
might have obtained a relief. On behalf of the applicant I have also been 
referred to a decision of a single Judge of the Madras High Court in the 
case of Subramania Iyer v. Varadarajalu Naidu? in which the learned 
Judge appears to have decided that after'the decision of an appeal in the 
appellate court an application will lie to the trying court to entertain an 
application to set aside an original ex parte decree. He was relying on an 
earlier decision of a Bench of the Madras High Court in the case of Kristnama 
Chariar v. Mangammal’, but I cannot find in that decision any authority 
for the proposition of law which he has recorded. ‘The Bench indeed re- 
marked: 
` The mere fact that a matter is litigated both in the court of first ins- 
tance and again, though only in part, in the court of appeal, cannot 
convert: or split the suit into two, and there can be only one final decree 
in that suit, viz., the decree of the court of appeal. 

In the present case it is possible to speculate what the result would be 
if the application were to be allowed and ‘the trial court were to entertain 
the application to set aside the ex parte decree. Supposing it were to de- 
cide that the ex parte decree ought to be set aside and therefore to pass an 
order setting it aside, and subsequently to dismiss the plaintiff’s suit, what 
then would happen to the decree of the High Court in which the plain- 
tiff’s suit was decreed including future interest which had not been decreed 
in the'trial court? That decree would still be capable of execution, and 
the proceedings in the trial court under Order IX would be absolutely 
infructuous. 

I have no doubt, therefore, that the application must fail. There is 
only one decree, viz., that of the High Court, and the original ex parte 
decree has been merged in.this and has passed beyond the control of the 
trial court. I have come to this conclusion somewhat reluctantly as it 
appears to me that it is a pity that the applicant has not been able to ob- 
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tain a decision on his application, but the proper course apparently was 
for him to apply in the High Court for a stay of the proceedings in revi- 
siôn until he had obtained a decision from the trial court on his applica- 
tion under Order IX, Rule 13. He did not take the right step at the right 
time and has suffered in consequence. The application therefore fails and 
is dismissed with costs. 

Application dismissed 


SANDAL SINGH 
Versus 
DISTRICT MAGISTRATE AND SUPERINTENDENT OF 
POLICE, DEHRADUN* 

Extradition Act (XV of 1903), Sec. 7 and Criminal Procedure Code, Secs. 435 
and 491—Extradition warrant issued by Political Agent—Procgedings by 
District Magistrate—W hether High Court can interfere in revision—Power 
under Sec. 491, Cr. P. C. untonched—Conditions precedent for issue of á 
legal warrant. 

Where the Political Agent issues a warrant under Sec. 7, Indian Extradi- 
tion Act (XV of 1903), its execution by the District Magistrate in Buttish 
India is an executive act, and the High Court cannot interfere in revision 
with the proceedings of the Magistrate. 

The power of the High Court, however, to interfere under Sec. 491, 
Cr. P. C., remains untouched by the Extradition Act, and the High Court 
is entitled to enquire into the question whether a person arrested under an 
extradition warrant was illegally or improperly detained in public or 
private custody and if the High Court is satisfied that he was so detained, 
to order that he be set at liberty. Gullu Sabu v. Emperor, I. L. R. 42 Cal. 
793 relied on. Mabel Ferris v. Emperor, I. L. R. 53 Bom. 149 not followed. 

Under Sec. 7, Extradition Act, there are three conditions precedent for the 
issue of a legal warrant, viz., (1) the offence must be an extradition offence, 
(2) the accused must not be a European British subject and (3) the offence 
must have been committed or must be supposed to have been committed by 
the accused in the territories of the state. Without all these three conditions 
being fulfilled the Political Agent would have no authority to issue a 
warrant under Sec. 7, Extradition Act. 

When the misappropriation, if any, and the falsification of accounts, if 
any, must have taken place at Dehra Dun within the British territory 
and not within the limits of the state territory, the extradition warrant 
is not legally issued. 

The District Magistrate executing a warrant issued under Sec. 7, Extra- 
dition Act should favourably consider an application by the accused person 
praying for time to allow him an opportunity to move the High Court under 
Sec. 491, Cr. P. C. 


CRIMINAL REVISION from an order of the District Magistrate, Dehra 
Dun. 


Dr. K. N. Katju, A. P. Pandey, J. C. Mukerji and K. N. Pandey for 
the applicant. 
Assistant Government Advocate for the Crown. 
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The judgment of the Court was delivered by 


SULAMAN, C. J.—This is an application from an order of the Dis- 
trict Magistrate, Dehradun, directing the arrest of the applicant by the 
Superintendent of Police and an order of the Sub-divisional Magistrate 
requiring securities from him and ultimately releasing him on bail, 

The proceeding arose out of the issue of a warrant by the Political 
Agent of the Punjab States under the Extradition Act (Act XV of 1903 ). 
The warrant was issued on May 8, 1933 and it stated that an offence under 
S. 409|477-A, I. P. C. was committed or was supposed to have been com- 
mitted within the limits of the Sirmoor State by the applicant Sandal Singh. 
It was addressed to the District Magistrate of Dehra Dun, who was directed 
to arrest him and deliver him to the Sirmoor State authorities, 

On receipt of this warrant the District Magistrate forwarded it to the 
Superintendent of Police, presumably for taking necessary action. But the 
applicant was not arrested till June 27, 1933 when, on furnishing security, 
he was released on bail the next day. In the meantime he had made an 
application to the High Court in revision praying that all the proceedings 
be quashed, A learned Judge of this Court ordered notices to issue and 
also directed that the extradition proceedings be stayed. When the case 
canfe up before another Judge of this Court he referred it to a Bench in- 
asmuch as some important questions of law arose in it. 

The first question is whether the High Court has any jurisdiction on 
the revisional side to interfere with the execution of the warrant by the 
District Magistrate. Under S. 435 of the Criminal Procedure Code the 
High Court can call for and examine the record of any proceeding before 
any inferior criminal court situate within the limits of its jurisdiction. And 
then under S. 439 when the record of any such proceeding has been called 
for by the High Court or has been reported for orders or which otherwise 
comes to its knowledge, the High Court may, in its discretion, exercise 
any powers conferred on a court of appeal or certain other specified powers. 
It would, therefore, be clear that the High Court would not have juris- 
diction to interfere with the order of a District Magistrate if it was not 
an order made in any proceeding before an inferior criminal court. The 
High Court would have no power to interfere with orders passed by a 
District Magistrate in his executive capacity. 

. The provisions of S. 7 of the Extradition Act show that the warrant is 
to be issued to the District Magistrate of the district in which the accused 
is believed to be and the District Magistrate is bound to act in pursuance 
of such warrant and may give directions accordingly. He is required to 
get the accused arrested and take down his statement and if he thinks fit 
he may release the accused, on bail under S. 8-A and report the case to the 
Local Government. There does not appear to be any provision in the Ex- 
“tradition Act which would authorise the’ District Magistrate himself to 
enquire into the legality, much less the propriety, of the warrant and then 
to refuse to execute it on the ground that in his opinion the warrant had 
been wrongly issued. 7 

Section 7 (2) also ‘directs that the warrant shall be executed jp the 
manner provided’ by the law for the time being in force with reference to 
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the execution of warrants. Similarly, Sub-section (3) makes the provisions 
of the Code of Criminal Procedure applicable to proclamations and attach- 
ments in the case of an accused who is absconding. Obviously, therefore, 
the provisions of Chapter VI of the Code of Criminal Procedure relating 
to the execution of warrants are applicable to such a case. Now S. 83 
says that when a warrant is to be executed outside the local limits of the 
jurisdiction of the court issuing the same, such court may, instead of direct- 
ing such a warrant to a police officer, forward the same by post or other- 
wise to any Magistrate or District Superintendent of Police or the Com- 
missioner of Police in a Presidency Town within the local limits of whose 
jurisdiction it is to be executed. Jt is clear that the District Superintendent 
of Police has just as much authority as the District Magistrate to cause 
such a warrant to be executed. It cannot for a moment be contended that 
the act of the police officer ordering the execution of such a warrant would 
be either a judicial act or a proceeding in an inferior criminal court. It 
would, therefore, follow that when a Magistrate does the same thing, name- 
ly. orders the execution of the warrant, it cannot be said that he is acting 
in his judicial capacity or that he is for the time being a court of inferior 
criminal jurisdiction. It is quite clear that a Magistrate’s order that a 
warrant be executed is a mere executive act which he is bound to perfprm 
as required by S. 7 of the Extradition Act, the only discretion open to him 
is not to deliver over the accused to the State authorities, but to report the 
case to the Local Government if, after taking down his statement, he is 
satisfied that there is sufficient ground for not handing over the accused to 
the State authorities. 

The endorsement of the District Magistrate on the warrant forward- 
ing it to the Superintendent of Police or the arrest made under the directions 
of the Superintendent of Police would therefore not be any proceeding 
of an inferior criminal court and would merely be an executive act, and 
we would therefore not have jurisdiction to interfere with the proceeding 
on the revisional side. It also seems that if the Superintendent of Police 
in the case of a bailable warrant, or a Magistrate, when reporting the case 
to the Local Government, allows the accused to be released on bail, he is 
not even then acting judicially. 


In the case of Gullu Sabu v. Emperor! Jenkins, C. J. and Teunon, J. 
after examining the provisions of S. 7 of the Extradition Act, came to the 
conclusion that the District Magistrate’s sole function is to execute the 
warrant, and in so doing he performs in accordance with his legal duty, 
an executive act which the High Court has no power to interfere with in 
the exercise of its revisional powers. This view was, however, dissented 
from by a Bench of the Bombay High Court in the case of Miss Mabel 
Ferris v. King-Emperor? where the learned Judges came to the conclusion 
that the intention of the Legislature in referring the extradition warrant 
to the District Magistrate for orders is that the Magistrate should judi- 
cially consider the matter and decide whether the warrant can be executed 
according to law. The Bench accordingly came to the conclusion that if 
the warrant was without jurisdiction or there was some other illegality to 
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be found on the face of the warrant the Magistrate, in the exercise of his 
judicial powers, would not be justified in’ issuing an order for its execution 
and that any order judicially made in this way by the Magistrate would 
be subject to the revisional powers of the High Court. The learned Judges, 
however, based their decision in that case also on the provisions of Sec- 
tion 491 of the Code of Criminal Procedure. In our opinion the view 
taken by the Calcutta High Court in the case quoted above is, for the 
reasons stated by us, sound. There is nothing to indicate in the Act or in 
the provisions of the Code of Criminal Procedure relating to the execu- 
tion of warrants that the proceeding can be regarded as a judicial proceed- 
ing or proceeding of an inferior criminal court. The application on the 
revisional* side must therefore fail. 


We have, however, no doubt that when an accused person prays for 
time to allow him an opportunity to move the High»Court under S. 491, 
Cr. P. C., a Magistrate would favourably consider such an application. 

But Section 491(1), Cr. P. C. empowers the High Court, whenever 
it thinks fit, to direct first, among other things, that a person within the 
limits of its appellate criminal jurisdiction be brought up before the court 
to ke dealt with according to law and that a person illegally or improperly 
detained in public or private custody within such limits be set at liberty. 
This section is very widely worded and entitles us to enquire into the 
question whether the applicant was illegally or improperly detained in 
public or private custody and if we are satisfied that he was so detained, 
to order that he be set at liberty. The mere fact that after his arrest he 
was temporarily released on bail pending further enquiry does not oust 
the jurisdiction of the High Court under this section. : 

All the High Courts seem to be agreed that there is jurisdiction under 
S. 491 to interfere in a case of an arrest under an illegal warrant. In the 
Calcutta case the learned Judges remarked that the power of the court to 
interfere under S. 491 was untouched, for it was a power not created by 
the Extradition Act or exercisable by way of revision. Similarly in the 
Bombay case quoted above, it was held by both the Judges that the High 
Court would also have power on proper proceedings being taken to inter- 
fere under S. 491 of the Code of Criminal Procedure. 

It is, therefore, necessary to examine the question whether the Poli- 
tical Agent had authority to issue the warrant in this particular case so as 
to justify the arrest of the applicant. The case against the accused seems 
to be that he was the manager of certain tea gardens belonging to the 
State in the districts of Dehra Dun and Almora. He was in charge of 
an office at Dehra Dun where the income from the estate used to be received 
and account maintained. It appears that it was the duty of the accused 
to send copies of the accounts daily and monthly and also to render ac- 
counts at the headquarters of the State. But there is no suggestion that 
he had to maintain accounts at any place within the territorial limits of 
the State. According to the affidavit filed by the Assistant Secretary to 
His Highness the Maharaja when the accounts of 1930-1932 submitted by 
the accused, weré duly audited, some items were found to have beea mis- 
appropriated and the accounts were discovered to have been falsified on 
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which some legal steps were taken against him. It is the case of the State 
that in all about Rs. 17,000 comprising several items were embezzled by 
the accused and to avoid detection he falsified the accounts. But all that 
is said is that he misappropriated some of the amounts received by him 
not only at Dehra Dun, as deposed to by him, but also at Nahan and 
Paonta in Sirmoor State, and that some of the amounts received by him 
at other places were misappropriated and that he falsified the accounts 
that were rendered to the accounts office at Nahan, and further that it 
was the duty of the applicant Sandal Singh to render accounts at Nahan. 
But there is no clear allegation that the accused committed the offence of 
misappropriation at Nahan or Paonta. All that is said is that he misap- 
propriated some amounts which had been received by him at these places. 
Again it is not suggested that he falsified accounts at any place within the 
limits of the State, but all that is alleged is that he falsified accounts which 
he rendered to the accounts office at Nahan. Further, any omission to 
render accounts at Nahan would not be a criminal offence of misappro- 
priation or falsification of accounts. The affidavit filed on behalf of the 
accused goes to show that it was his duty to receive the income at Dehra 
Dun, to credit it in the treasury maintained there, to keep proper accounts 
of all receipts and disbursements and to remit the balance in hand to She 
State treasury. Prima facie it would seem that the misappropriation, if 
any, and the falsification of accounts, if any, must have taken place at 
Dehra Dun within the British territory and not within the limits of the 
State territory. 


In particular, it is suggested on behalf of the State that the accused 
received on March 15, 1932 a sum of Rs. 39-7-0 from some banker as 
price of tea, either supplied or to be supplied, which he kept in his pocket 
and did not credit to the State account. Obviously if he received such 
amount as price of the tea sold it was his duty to credit it when he return- 
ed to Dehra Dun and to enter it in the accounts kept there. ‘The omission 
to credit this amount in the Dehra Dun treasury or to make an entry in 
respect of it in the account books would be an offence committed at Dehra 
Dun only. 

In spite of the fact that the State authorities got an opportunity 
to file an affidavit in reply to the affidavit filed by the applicant, we have 
no material before us which would go to suggest even a prima facie case 
that any alleged offence has been committed within the territorial limits 
of the Sirmoor State. The Agent-General has declined to supply any in- 
formation as to the nature of the complaint against the accused because it 
is not the practice of his office to supply such information. In the absence 
of anything to show that the offence was committed at any place within 
the State there can be only one conclusion, that the warrant had not been 
legally issued. Under S. 7 of the Extradition Act there are three condi- 
tions precedent for the issue of a legal warrant: (1) the offence must be 
an extradition offence, that is, one of those given in the first schedule of 
the Extradition Act, (2) the accused must not be a European British sub- 
ject aad (3) the offence must have been committed or must be supposed 
to have been committed by the accused in the territories of the State. 


A. L. Jo R. HIGH COURT 561 


Without all these three conditions being fulfilled the Political Agent would 
have no authority to issue a warrant for the arrest of any person who has 
either escaped into or is in British India, and the arrest of such a person in 
pursuance of such a warrant would be equally illegal. 


In tke absence of any materials to show that the accused is alleged to 
have committed any offence within the Sirmoor territory and in the face 
of the affidavit filed by the accused giving a detailed statement of the facts 
which go to suggest that the offences must have been committed, if at all, 
within the British territory, we cannot but hold that the warrant for his 
arrest is not legal. 


We accordingly order that the proceedings relating to the arrest of 
the accused in pursuance of this illegal warrant be quashed, that the bail 
bond furnished by him be cancelled and that he be released from any obli- 


gation to surrender. 


RAM PRASAD (Defendant) 
e VETSHS 
BISHAMBHAR NATH (Plaintif) * 

[Civil Procedure Code, Or. 39, R. 1 and Or. 34, R. 4—Decree under Or. 34, R. 4— 
When Court empowered to pass an order restraining tenants of mortgaged 
premises from paying rents to mortgagor pending sale in execution and direct- 
ing them to pay the same into Court. 

Subsequent to the passıng of a preliminary decree in a sut for sale based 
on a simple mortgage, the mortgagee applied to the Court for añ order res- 
training the tenants of the mortgaged premises from paying the rents to 

* the mortgagor or his transferees pending the sale of the property in execu- 
tion of the decree and further directing the tenants to pay the rents into 
court but it was not alleged in the application that the mortgagee was 
entitled to a personal decree under Or. 34, R. 6, C. P. C. Held, that the 
mortgagee was not entitled to the remedy for which he asked, as until the 
property was sold in execution the right to receive the profits of the pro- 
perty belonged to the mortgagor or his transferees. 

Per BENNET, J.—Where-a plaintiff in a mortgage suit has no right to a 
personal decree he cannot apply for enforcement of personal remedies. His 
remedy is limited to bringing the mortgaged property to sale and he can 
only obtain a remedy from the date of the auction sale. Until that auction 
sale he has no right to take possession of the property or any income of the 
property. Accordingly the court has no jurisdiction to appoint a receiver 
under Or. 40 or to pass an order-of attachment before judgment under Or. 
38, R. 5 or of temporary injunction under Or. 39. 

M. Paramasivan Pillai v. Ramasami Chettiar, 1. L. R. 56 Mad. 915 dis- 
sented from. 


First APPEAL from an order of Mautvr MUHAMMAD AKB 

Nomani, Subordinate Judge of Agra. 
` B. Malik for the appellant. 

G. S. Pathak for the respondent. 
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The following judgments were delivered:— 


BENNET, J.—This is a first appeal from order brought by a defendant 
Ram Prasad against an order of the learned Subordinate Judge of Agra in 
the following terms: 

The order dated October 12, 1932, is therefore affirmed to the effect 
that the tenantry shall henceforth make deposits in court. These deposits 
will be made over to the sudgment-debtor Ram Prasad on his giving secu- 
rity. The money shall remain in court’s deposit to be made over to the 
rightful man when the appeal is decided. 

The facts are that defendants 1 to 4 executed a simple mortgage on 
February 19, 1921, in favour of the plaintiff and defendant 13 for a period 
of two years, the mortgage money being Rs. 8,000. On this mortgage 
the plaintiff brought a suit on January 16, 1931 for sale and that suit was 
decreed on August 4, 1932. Subsequent to that decree for sale the plain- 
tiff made an application on August 27, 1932, to the court in the follow- 
ing terms: That the plaintiff had obtained a hypothecation decree under 
Order XXXIV, Rule 4 of the Civil Procedure Code. ’ 

It ıs submitted that the plaintiffs’ claim was only for principal and 
sımple interest remitting compound interest sımply because the property 
mortgaged was not sufficient to pay off the amount due. On account of 
bad times, the status and value of ımmovable property have fallen d@wn 
and are declining. ‘The defendants are being benefited by the income from 
the mortgaged property. Whatever amount of mortgage was left with the 
mortgagee and the subsequent vendee has not yet been paid by him. On 
the other hand he 1s withholding it and is benefiting himself with the rent 
from the property. The delay means entire benefit to him and Joss to the 
plaintiff. It will take about a year in putting the property to sale. 

It is therefore prayed that an injunction may be issued 
to the tenants mentioned below directing them to deposit into court the 
amount due, pendente lite and future and that they should not pay the 
same to the defendants . 

The defendants were not made parties to this application and the 
application was granted by an order dated October 12, 1932. There was 
no order against the defendants but merely an order directing these 
tenants to pay the rent into court. On the following day October 13, 
1932, two judgment-debtors objected, Musammat Bhagato and Ram 
Prasad, and eventually the court passed the order now under appeal on 
November 5, 1932, in which the court said rhat it had heard counsel on 
behalf of Ram Prasad, a transferee from the original judgment-debtor. 
The court mentions that money had been left with Ram Prasad to pay the 
decree-holder but he had not paid as yet. Any contract of that nature 
would be a matter between Ram Prasad and the mortgagors and the plain- 
tiff was not a party to that contract and therefore the plaintiff had no legal 
right to enforce such a contract against Ram Prasad. 


Objection is taken to the order of the lower court on the ground 
that the application of the plaintiff of August 27, 1932, merely claims that 
because the plaintiff may fail to recover the whole amount of his hypo- 
thecation decree by the sale of the property therefore the plaintiff has a 
right to receive the profits of the property before the sale. The appli- 
cation“does not set out any claim of the plaintiff to have a personal decree 
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under Order XXXIV, Rule 6 against the mortgagors. I consider that if Cw 
a plaintiff had a right to such a personal decree and made that the basis of 
his application then a case might exist in which a court could appoint a 
receiver for the benefit of a plaintiff. But in the present case no such R4m Prasap 
‘allegation has been made in the application and therefore the present CASE Brersangprian 
is not one of that naturé. The present’ case is merely a claim that Narn 

because the plaintiff has a hypothecation decree for sale therefore he is 
entitled to receive the income from the property before the property is 
sold. I am of opinion that in the present circumstances the only right to 
which the plaintiff has shown that he is entitled is the right to put the 
property to sale. Until thé property is sold the right to receive the pro- 
fits of the property belong to the mortgagors or their transferees. Learn- 
ed counsel for the plaintiff referred to a Full Bench ruling of the Madras 
High Court reported in M. Paramasivan Pillai v. A. V, R. M. S. P. S. Rama- 
sami Chettiar’, In that ruling a contrary -view was taken and it was laid 
down that even in a case where no personal relief subsists against a mort- 
gagor and his properties the court ‘has jurisdiction to order the appoint- 
ment of a receiver in the suit of a simple mortgagee. That ruling dis- 
sents from a ruling of this Court reported in Gobind Ram v. Jwala Prasad”. 
I adso note that there are the following rulings against the doctrine ad- 
vanced on behalf of the ‘plaintiff, namely, Khoo Joo Tin v. Ma Sein, 
Nrisingha Charan Nandy v. Rajniti Prasad Singh* and also the Allahabad 
ruling quoted and another Allahabad ruling reported in Makhan Lal v. 
Chaudhri Mustag Ali’. Learned counsel for the plaintiff also referred to 
Rameshwar Singh v. Chuni Lal Shaba®. In that case a receiver had been 
appointed and the court held that the appointment was binding on the par- 
ties (page 423). Accordingly there was no question before the court as 
to whether the court was entitled to appoint a receiver under the circums- 
tances of the case and the ruling is only concerned with the question as to 
which of the different mortgagees should receive the profits. I am of 
opinion that the general principle of law is clear. Where a plaintiff in a 
mortgage suit has no right in a personal decree he cannot apply'for enforce- 
ment of personal remedies. His remedy is limited to bringing the mort- 
gaged property to sale and he can only obtain a remedy from the date 
of the auction sale. Until that auction sale he has no right to take pos- 
session of the property or any income of the property. That being so 
there is no jurisdiction for a court to appoint a receiver under Order XL. 
The language used in Or. XL is no doubt wide—‘“Where it appears to be 
just and convenient”, but it cannot be just and convenient unless the plain- 
tiff has a legal right to obtain the profits of ‘the property before the 
date of sale. Similarly under Order XX XIX which deals with temporary 
injunctions such as was asked in the application of the plaintiff. That 
order refers in Rule 1 to the possibility of the property in dispute in a suit 
being in danger of being wasted. The enjoyment by the mortgagor of 
the profits of the property to which he is entitled before the date of sale 
cannot be said to be wasting the property. ‘Order XXXVII, Rule 5 
dealing with attachment before judgment contemplates a case where a 
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defendant is about to dispose of his property. Again the same distinction 
arises, as the accepting of the profits of a property to which a defendant 
is entitled cannot be said to be disposing of the property. 

I may point out that on the theory of the plaintiff there would be 
no distinction between a simple mortgage of property and a simple mort- 
gage of property and also of the income or profits from that property. Jí 
the plaintiff has a right to attach the profits before the sale of the property 
in the case of a simple mortgage he would therefore be acquiring the same 
rights as he would have on a mortgage not only of the property but also 
of the profits from the property. 

I may note that it has been argued by learned counsel for the plain- 
tiff that on the strength of various English rulings referred to in M. Para- 
masivan Pillai v. A. V. R. M. S. P. S. Ramasmi Chettiar" the plaintiff 
had such a right. I consider that the analogy from the English rulings 
is a mistaken one. This matter has been dealt with by the learned Chief 
Justice of the Patna High Court in Nrisingha Charan Nandy Chowdhry 
v. Rajniti Prasad Singh? where he states: 


It is urged on behalf of the plaintiffs that a simple mortgagee under 
Indian law is in a position analogous to that of an equitable mortgagee and 
that whereas a legal mortgagee cannot obtain the appointment of agre- 
ceiver, an equitable mortgagee could and so therefore ought a simple mort- 
gagee. But the reason for the early refusal of the English Courts to appoint 
a receiver on the application of a legal mortgagee was that he already had 
a higher and legal right to personal possession. The right 
of an equitable mortgagee to have a receiver appointed is based on his right 
to be put by the court into the position of a legal mortgagee. The same 
difference therefore between a simple mortgagee under Indian law and a 
legal mortgagee under English law exists between a simple mortgagee and 
an equitable mortgagee. 


The present case in my opinion should be decided on the wording 
of Order XXXIV and other Orders of the Civil Procedure Code and the 
analogy of the English law of mortgages is misleading. For these reasons 
I consider that the orders of the lower court should be set aside, that 
is the order of October 12, 1932, and November 5, 1932, and that the ap- 
plication of the plaintiff of August 27, 1932 should be dismissed. It‘may 
be that if the plaintiff makes a proper application showing that he has a 
right to a personal decree, then he may be entitled to the remedy for which 
he asks and I do not consider that the present order should bar the plain- 
tiff from making such an application. But I consider that the appeal 
should be allowed with costs throughout. 


MUKERJI, J.—I entirely agree that the appeal should succeed. In 
view of the elaborate arguments that have been addressed to us by the 
learned counsel for the respondent, I wish to say 2 few words for myself. 

The respondent, Bishambhar Nath, obtained a decree on foot of a 
simple mortgage on August 4, 1932. Having obtained that decree, he 
made the application to be considered by us in this appeal. It is dated 
August 27, 1932. In this application the plaintiff-respondent stated that 
the property hypothecated had gone down in value; that owing to the 
smalle? value the property mortgaged might realise, he did not claim even 
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compound interest in his suit: that the defendants were enjoying the usu- 
fruct of the property mortgaged and the necessary delay in the sale of the 
property would benefit the defendants and that if the tenants of the 
buildings mortgaged were called upon to pay their rent into court, there 
would be an all round benefit, namely, the defendants’ burden to pay the 
mortgage money would be lightened and the plaintiff would be benefited 
by payment of the money due to him. The plaintiff appended a long 
list of the names of the tenants occupying the mortgaged premises as the 
persons who should be prohibited from paying the rent to the defendants. 


Notices were issued to only some of the tenants and to some of the 
defendants. The learned Judge adopted the doubtful procedure of pass- 
ing ex parte orders. However, ultimately on November 5, 1932, he passed 
a definite order to the effect that the tenants should make the deposits ot 
their rents in court. He also directed that these deposits of rent should be 
handed over to defendant Ram Prasad, who was a purchaser of a part of 
the mortgaged premises, on his furnishing security. 


In this Court the defendant, Ram Prasad, contends that the learned 
Judge was entirely wrong in making that order. 


„The argument on behalf of the appellant is that the mortgage being 
simple, the plaintiff was not entitled to receive the usufruct of the mort- 
gaged premises and that the appellant and the other defendants were the 
owners of the property, and, therefore, entitled to the usufruct of it till 
they lost title by a sale in execution of the decree. 


This argument is entirely sound. 


The rights obtained by a simple mortgagee are defined in Section $8, 
Clause (b) of the Transfer of Property Act. The definition indicates 
that the possession of the property is to be with the mortgagor; that 
the mortgagor is ordinarily to bind himself personally to pay the mort- 
gage money and that in case of failure to pay the mortgagee is to have 
a right to cause the mortgaged property to be sold and the proceeds of sale 
to be applied in payment of the mortgage money. Where there is a per- 
sonal remedy still subsisting (not being barred by time), the mortgagor 
is liable to have his properties other than the mortgaged properties to be 
sold up, in case the mortgaged properties fail to fetch the entire amount 
of the mortgage money. 

Now the simple mortgage, which the plaintiff holds, does not entitle 
him to obtain the usufruct of the mortgaged property in any circum- 
stances. If the mortgaged property be sold and the plaintiff purchases it, 
he becomes the owner of the property, and as such he would be entitled 
to take the usufruct; but while the relation of mortgagor and mortgagee 
subsists, there is no right in the mortgagee to obtain the usufruct of the 
property. 

The learned counsel for the respondent argued that in the plaint he 
had stated that his remedy against the person of the mortgagor subsisted, 
and, therefore, his application of August 27, 1932, should be read as one 
for attachment of immovable property before judgment, or as an appli- 
cation for an injunction under Order XXXIX, Rule 1 of the Civi Pro- 
cedure Code. As against this argument it has to be pointed out that the 
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application does not mention that it is based on the plaintiff’s right to 
enforce a personal remedy against the mortgagors. Next it is to be pointed 
out that the application relates to the mortgaged property itself, and not to 
any other property. There is no allegation in the application which would 
bring the case under either Order XX XVIII or Order XXXIX of the Civil 
Procedure Code. The application was not meant to be one for preservation 
of the property under Order XXXIX, Rule 7 of the Civil Procedure Code. 
The object of the application was simply to have the benefit of the income 
of the mortgaged premises before the mortgaged premises are sold up. 

The learned counsel for the respondent has relied on several decisions 
and principally on the Madras decision in M. Paramasivan Pillai v. A. V. 
R. M. S. P. S. Ramasami Chettiar’. I would respectfully differ from that 
decision. It is based mainly on the views of the English law and ignores 
the definition of a simple mortgage as given in the Transfer of Property 
Act. 

As pointed out by my learned brother, there are decisions of this 
Court which are contrary to the view taken in the Madras Court, and I, 
with all respect, agree with the decisions of this Court and cannot accept 
the view enunciated in the Madras case already quoted or cases in other 
High Courts which follow the same view. 

“Mr. Pathak on behalf of the respondent urged that the dismal of 
his application, dated August 27, 1932, should not debar him from making 
any proper application that he may have to make under Orders XXXVIII 
and XXXIX of the Civil Procedure Code. It goes without saying that 
any new application that he may make will have to be dealt by the court 
below on its merits, and the dismissal of the present application, unless the 
new application be on the same lines as the present application, will not be 
a bar. 

For the reasons given above, I agree wick the order proposed by ‘my 
learned brother. 

By THE Court—The appeal is allowed, he order of the court below 
is set aside and the application of the pamtit, dated August 27, 1932, 
is dismissed with costs throughout. 

Appeal allowed 
PI. L. R. 56 Mad. 915 


SHYAM LAL (Plaintif) 
versus 
HIRA NATH and snoTHER (Defendants)* 

Tenancy Act (III of 1926), Secs. 99 and 121—Scope of—Whether includes a suié 
by a sub-tenant against the original landlord—Hindu Law—Religious endow- 
ment—Lease for 69 years executed by mahant—When good. 

Sections 99 and 121 of the Tenancy Act of 1926 deal with cases where 

a tenant sues his own landholder. They do not appear to contemplate a 

suit by a sub-tenant against the original landlord through whom the 

plaintiff’s own landlord claims. Where the mahant of a temple executed 

a lease in favour of one A in respect of a certain area of land for a period 

eof 30 years (which was renewable. for another period of 30 years), who- 
*S. A. 1369 gf ee 
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granted a sub-lease to the plaintiff and he sued the mahant in the civil 
court for a declaration of title and a perpetual injunction on the allegation 
that the defendant was interfering with his possession, held, that the suit 
was properly instituted in the civil court and was not maintainable in the 
revenue court. Held, further, that it was for the plaintiff to show the 
bona fides of the transaction and it was for him to show that the transac- 
tion was one which bound the idol, and he had failed to do so. 
SECOND APPEAL from a decree of I. B. MUNDLE Esq., District Judge 
of Saharanpur, confirming a decree of M. A. Ansari Esq., Subordinate 
Judge of Dehra Dun. : 


R. C. Ghatak for the appellant. 
A. Sanyal, I. B. Banerji, A. M. Gupta and D. Sanyal for the respon- 
dents. 


The following judgment was delivered by 


. Mouxerji, J—The suit out of which this appeal has arisen was in- 
stituted by the plaintiff against an idol, Nageswar Mahadeo, established in 
Dehra Dun through one Mahant Hira Nath. The suit had originally been 
filed against Hira Nath alone but on the objection of Hira Nath, the idol 
was made the defendant and Hira Nath was described as the Mahant, 
representing the idol. 

Shortly the plaintiff’s case was this. On May 23, 1908, Hira Nath, 
as the Mahant and Manager of the temple of Nageshwar Mahadeo, executed 
in favour of one Shyam Lal, son of Tika Ram, a lease in respect of a cer- 
tain area of land for a period of 30 years. The successor-in-title of the 
Jessee, Shyam Lal, son of Tika Ram, granted a sub-lease to the plaintiff 
who is also known as Shyam Lal, on September 28, 1920. The plaintiff 
was in possession but the defendant was interfering with his possession 
and, therefore, the prayer was a declaration of title, including a declara- 
tion that under the terms of the lease, the lease was renewable for another 
period of 30 years, recovery of a sum of Rs. 90 as mesne profits and for a 
perpetual injunction. : 

The idol who on the amendment of the plaint is the sole defendant 
contended that the property belonged to him and that Hira Nath could 
not make a transfer of the same without legal necessity. A further plea 
was taken that the suit was not cognizable by the civil court. 

Both the courts below held that the suit was cognizable by the civil 
court on the ground that the prayer for injunction could not be granted 
by the revenue court. They further held that the transaction was not for 
the benefit of the idol and, therefore, was not binding on him. The suit 
was accordingly dismissed. : 

In this Court on behalf of the respondents the plea of want of jur- 
isdiction in the civil court has been urged in support of the decrees of the 
courts below. It is, therefore, necessary to consider this point before the 
merits are examined. 

There can be no doubt that under Section 230 of the Tenancy Act 
of 1926 if adequate relief could be granted by the revenue court, it would 
be immaterial that the relief asked for from the civil court is not identical 
with that which the revenue court could have granted. Thus if g suit 
be in its essence cognizable by a revenue court, the addition, say a prayer 
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for injunction, will not take the case out of the cognizance of that court. 
The ground, therefore, upon which the courts below proceeded is not 
tenable. 

The allegation of the plaintiff is that he is a sub-tenant of the defen- 
dant and the defendant has either dispossessed or threatens to dispossess 
him. Sections 99 and 121 of the Tenancy Act of 1926 deal with cases 
where a tenant sues his own landholder. They do not appear to con- 
template a suit by a sub-tenant against the original landlord through 
whom the plaintiff’s own landholder claims. In this view the suit could 
not be maintained in the revenue court. At any rate, as at present ad- 
vised, I do not see that I am entitled to direct that the plaint should be 
returned for presentation to the proper court. 

Coming to the merits of the case I have to remark at the outset that 
when the idol was made the defendant in the suit, the courts below should 
have taken care that it was represented by a person other than 
Mahant Hira Nath. No doubt Hira Nath tried to defend the title of 
the idol who was in his sole charge against his own actions. This was a 
difficult duty to perform. Hira Nath really impeached his own alienation 
and his own transfer on the ground that he had transferred the idol’s pro- 
perty and he had no right to do it. Situation, however, has improved a 
good deal by the fact that Hira Nath is dead and, at the present moment 
at any rate, that idol is represented by the successor of Hira Nath, namely, 
Mahant Shyam Lal. 

The position of the Manager of a temple and the property of an idol 
in it has been compared to the position of a guardian towards a minor. 
The plaintiff claimed relief against an idol who is in the position of a minor 
on the ground that the idol’s guardian had acted in a particular way. The 
mere fact that the guardian of an idol or a minor has acted in a particylar 
way is not conclusive of the fact that his act is binding on the minor or 
the idol. Therefore, it would be for the party who wants to take advan- 
tage of a certain act of the manager against a minor or an idol to estab- 
lish to the satisfaction of the court, that the transaction was a fair one so 
far as the minor or idol is concerned. 

To start with, the lease was for a term of 30 years on the same rent and 
the lease was renewable for another term of 30 years with a nominal en- 
hancement of the rent. Why the manager of an idol should enter into such 
a long term transaction has not been explained. Sixty years, indeed, is a 
long period and even if the land leased be originally waste land covered 
by long grasses or wild trees, it is probable that the land would be re- 
claimed within a few years and would increase in value. The courts below 
have found that the income from the property at the time of the suit 
was between Rs. 400 and Rs. 500 and the rent fixed was only Rs. 30 a year. 
Mr. Ghatak on behalf of the appellant has contended that there was no 
clear issue to enable him to adduce evidence on this point; but he is not 
quite correct. The plea was distinctly raised in the written statement of 
the idol that the transaction was not for lawful necessity. As I have already 
pointed out, it was for the plaintiff to establish the bona fides of the 
transaction and it was for him to show that the transaction was one which 
bound the idol. The issue No. 1 framed by the learned Subordinate 
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Judge related to legal necessity and that was a sufficient warning to the Cwn 
plaintiff as to what he had to prove. The learned District Judge also 77 
framed an issue as regards legal necessity. The term “legal necessity” 
- may not be strictly applicable to the circumstances of this case, but I have SHv4m Lat 
not the slightest doubt that it was for the plaintiff to make out a proper yin, Narn 
case before the court and to satisfy that the transaction was above board and 
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was binding on a minor or an idol. The finding is very properly against M"kerjs J. 
the plaintiff-appellant and the appeal must fail. 
The appeal is accordingly hereby dismissed with costs. 
Appeal dismissed 
SRI NARAIN (Defendant) Civn. 
versus T 


RAM NARAIN (Plsintif)* 
Tenancy Act (III of 1926), Sec. 226—Suit for profits by member of a jomt Hindu Feb. 14 
family—Agamst lambardar who is another member of the same family—- meas 
Whether maintainable. ORAR T: 
In a suit for profits under Sec. 226, Agra Tenancy Act (II of 1926), Benner, J. 
° by a member of a joint Hindu family against the lambardar, who happens 
to be another member of the same family, it is open to the defendant-lam- 
bardar to go behind the entries in the khewats and to show that the parties, 
though recorded as cosharers in the khewat, are in fact members of a co- 
parcenary body and that none of them can claim a definite share of profits, 
nor can insist on payment being made to him after deduction only of -the 
_ Government revenue and charges incidental to the management. It is open 
to the lambardar to establish that having regard to the personal law of the 
parties the plaintiff is precluded from claiming any share of profits. 
$ In cases arising under Act II of 1901 it was not possible for the lambar- 
dar to plead that the plaintiff and he himself were members of a joint 
Hindu family and not cosharers in the sense in which that expression was 
used in Section 164 of that Act. Section 201 (3) of Act II of 1901 
barred any plea which was in denial of the fact recorded in the khewat (See 
Sheo Narain v. Bala Rao, I. L. R. 44 All. 616 and Girdhari Lal v. Gobind 
Rai, 25 A. L. J. 706). There was no provision in Act XII of 1881 cor- 
responding to Sec. 201 (3) of Act II of 1901. It was repeatedly held in 
cases arising under the former Act that a member of a joint Hindu family 
could not successfully claim profits from another member of the same 
family. After the repeal of Act II of 1901 the state of law which existed 
before 1901 has been restored in this respect. There is no section in Act 
II of 1926 corresponding to Sec. 201 (3) of II of 1901 with the result 
that there is no conclusive presumption as regards the correctness of the 
entries in the khewats on which a suit for profits is founded. x 
First APPEAL from a decree of R. B. QADRI EsQ., Assistant Collector 
of Saharanpur. 


S. K. Dar and S. B. L. Gaur for the appellant. 
Panna Lal for the respondent. 


‘The following judgments were delivered:— 
BENNET, J.—This is a first appeal by the defendant Sri Narain against Bennet, J. 
*F, A. 518 of 1928 
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whom the Assistant Collector has granted a decree for profits to the extent 
of Rs. 3,107-10-9 for the years F. 1333, F. 1334 and kharif of 1335 F. 
The plaintiff sued also for the rabi of 1332 F. which was dismissed by the 


lower court. ‘The family pedigree is as follows:— - 
LAKSHMI NARAIN (died May or June, 1925) 


Sti Gale (eldest Ram Narain Padma Narain Kamla Narain 
son) (defendant) (plaintiff) 

The plaint sets out that the plaintiff owned a quarter share in the 
khewat No. 1 of mauza Nenkhera in Saharanpur district, and that the de- 
fendant was the lambardar and collected the rent and had realised the entire 
rent from the tenants but that he did not have the entire realisations entered 
in the papers; that Lakshmi Narain died in May, 1925, and from the date 
of his death the defendant used to make collections and pay revenue. The 
written statement set out that after the death of Lakshmi Narain the 
family of the parties continued to be a joint Hindu family and the plaintiff 
remained in charge and was manager and collected rents up to October, 
1926; that the plaintiff was general attorney of the defendant and that for 
these reasons the claim for 1333 F. and 1334 F. kharif should not be alfow- 
ed; that the plaintiff as manager dispensed with the services of the former 
karinda and employees and appointed new servants Keshab Deo, Umrao 
Singh and others for realising the arrears. They realised the arrears in 
respect of the village in question and other villages but in the patwari’s 
papers the realisation was caused to be entered in the names of the defendant 
and Behari Lal where in fact the rent was realised by the plaintiff; that in 
October, 1926, the defendant took the management into his own hands 
because the plaintiff had failed to pay the Government revenue in Septem- 
ber 1926, and the defendant himself had to pay it. It was further set out 
that under an arbitration award between the parties certain debts were 
to be paid and no income should be given to any of the sharers until the 
debts had been paid, and therefore the plaintiff was not entitled to any 
profits. It was denied that the amount alleged by the plaintiff had been 
realised by the defendant. 

The Assistant Collector framed only two issues: — 

(1) Can the plaintiff claim profits? and . 
(2) What is the amount of profits due from the defendant if any? 

An application was made by the defence that two more issues should 
be added as to whether the plaintiff was manager in making collections up 
to October, 1926, and whether the income was used for the joint business 
of the parties while the family was joint, and a claim therefore could not 
be brought for arrears of profits. ‘This application was not granted. The 
court of first instance did not go into these matters and when the case came 
before this Court in appeal it was remanded for finding on three further 
issues as follows:— : 

(1) Were the plaintiff and defendant members of a joint Hindu family 
up to July 1926? 

e (2) During this period was the property managed by the plaintiff or 

by the defendant? 
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(3) ` Did the defendant in the years 1334 and 1335 Fasli pay of a Gvn 
portion of the debt due by the parties’ father as required by the award, ois 
dated May 24, 1927? If so, how much did he pay on that account? 


The lower court has now made a finding on these three further issues S! Narain 
holding on the first issue that the family remained joint till July, 1926, Ram Nara 
and on the second issue that the property was managed by the plaintiff up 
to that period, and on the third issue that on January 1, 1928, the 7 J- 
defendant paid Rs. 2,900 towards the debt due by the father of the parties. 
The three issues which have been framed for remand cover the grounds 
which have been pressed in this Court and I now proceed to consider them. 
On the first issue as regards the jointness of the family up to July, 1926, 
that is, a year after the death of the father, the case has never been put 
forward clearly for the plaintiff that there was any separation during the 
lifetime of his father and the plaint does not clearly allege that there was 
a separation on his death, In Paragraph 3 of the plaint no doubt it is 
stated that when the father died the defendant and the other brothers 
became his heirs and the use of the word “heirs” indicates that according 
to the plaintiff the father was separate from his sons. It is not the case 
for the plaintiff that at any time there was a partition of the joint family 
property. The property in question in Saharanpur district consists of 
zamihdari shares in six villages and this property was ancestral. The facts 
are that many years ago about 1905 or 1906 according to the plaintiff's 
witness, Puhup Singh, the plaintiff married a lady in Kanchirauli in Aligarh 
district, and this lady belonged to a family with a considerable income. 
The witness states that the mother of this lady, Mst. Bhuri Mahtab Kunwar, 
has an annual saving of Rs. 18,000 or Rs. 19,000. From the time of his 
marriage the plaintiff lived with his wife’s family and he helped his mother- 
in-law in the management of her estate and business and he is also stated 
to have done some contract work and money-lending business separately. 
There is also some evidence of a witness, Hanuman Prasad, the manager of 
the Aligarh District Co-operative Bank, that the plaintiff had a separate 
account in that bank. The plaintiff himself in his deposition taken dur- 
ing the original trial was by no means clear as regards any separation. His 
statement was no doubt vague because the trial court did not consider this 
point of importance. He states that his income including that of his son 
was Rs. 20,000 a year and that he did not get anything out of the income 
of Nenkhera, and that he was separate from the others, and that after the 
death of his father everybody’s khewat and accounts were separate. The 
defendant has given no evidence at all. The defendant is-a tahsildar who 
was stationed in Azamgarh district at the time of the suit on March 2€. 
1928, and apparently he also has his salary which forms a source of separate 
income. The separation therefore between these two brothers merely 
amounted to separate residence and separate income. ‘There was never any 
partition during the lifetime of the father of the ancestral property. Un- 
der these circumstances I consider that during the lifetime of the father 
these brothers remained members of a joint Hindu family with their 
father. On the death of the father it is apparent that the plaintiff was 
sent by his elder brother, the defendant, to Saharanpur and that the plain- 
tiff was in control of the karindas who were making collections in the 
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villages. This is shown by an affidavit of the plaintiff himself dated 
October 25, 1926. In Paragraph 3 the plaintiff states: — 
I, Rama Narain Dube, plaintiff, swear and state on oath that plaintiff 
No. 1 (meaning himself) began to manage all the properties in dispute at 
the instance of the defendants on the death of Rai Bahadur Dube Lakshmi 
Narain, the father of the parties. At that time the plaintiff dispensed 
with the services of those employees who had been spoiling the work from 
the time of the Rai Bahadur, deceased, and had been misleading in different 
ways and he put them to shame by pointing out their mistakes. 
In another paragraph it is stated: 
I state on oath that the defendant has, as requested by 
Behari Lal, made over the management to Bebari Lal on account of which 
he interferes in the plaintiff's management. 


This affidavit confirms the statement in Paragraphs 6 and 7 of the written 
statement that the plaintiff was in charge of the collections from the death 
of his father in May or June, 1925 until September, 1926. On July 27. 
1926, the plaintiff and his son Uma Narain filed a suit for partition against 
the defendant Sri Narain and his two brothers Kamla Narain and Padma 
Narain. In that plaint it is stated in Paragraph 2 that Lakshmi Narain, 
the ancestor of the parties, died leaving the joint ancestral property. efter, 
his death all his four sons became owners in possession of his estate in equal 
shares. In Paragraph 3 it is stated that the parties are in joint possession 
and occupation of the entire property. Paragraph 4 states that the internal 
circumstances of the family have become such as have rendered impossible 
for all the members of the family to live jointly. The plaintiffs are there- 
fore obliged to get their share partitioned by the Court. Paragraph § 
states that the plaintiffs repeatedly asked the defendants for partition but 
they procrastinated; and in Paragraph 7 that the cause of action accryed 
in the beginning of July 1926 when the defendants refused to partition 
the property. ‘There is no doubt that the language used by the plaintiff in 
this plaint indicates that the family was joint up to the date of that suit for 
partition on July 27, 1926. The arbitrators gave an award which is printed 
on pages 31 onwards. That award does not clearly set out that the pro- 
perty was joint but indicates this. I consider therefore that the finding on 
remand on the first issue is correct and that the family remained joint till 
July, 1926. 


Now in regard to second issue as to whether the property was managed 
by the plaintiff or the defendant. During this period the issue was perhaps 
a little unfortunate as the real point was whether the plaintiff had actually 
received the collections. That point has escaped the notice of the lower 
court. Nao doubt as the affidavit of the plaintiff shows he was in charge of 
the management of the property during that period, but the evidence does 
not establish that any money was paid to him. ‘The witness Behari Lal, 
who was during this period the head karinda, has given evidence on page 9 
to the effect: 


Ram Naran had appointed Keshab Deo, Thakur Umrao, Narain Singh 

and Khushali Narain separate from me. I had signed the receipts in res- 

® pect of the realizations made by them I have got the accounts 
for 1332 and 1333 F., but I have not filed them yet. 


sa 
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Y It is to be noted that the witness does not say anywhere that he made any Gav. 
payments actually to the plaintiff. He further says: AUER 


1934 
The crop used to be sold at the shop of Suraj Mal . The entire grain 
was sold for Rs. 1,190. I am the defendant’s pairokar in his case. Sar NARAIN 
The defendant’s witness Ramratan states that he was in the service of Dube AEAN 
Lakshmi Narain, that the money that used to be credited used to go to the 
riyasat after deducting of expenses Bennet: Jy 
We did not deposit any money with Keshab Deo and Umrao Singh. 
The patwari Kailash Chand gave evidence to the effect that 


All these collections have been made by Munshi Behari Lal, and there 
are his signatures on the siaha. Munshi Behari Lal was at first the karkun 
of Rai Bahadur Lakshmi Narain and is now as stated by him the karkua 
of all the four brothers. The siaha bears the signature of Behari Lal in 
autograph . . I do not know if Keshab Deo and Umrao Singh 
had come to the village but no one gave them money or grain. The 
amount realised under decree is also entered in the statement. The siaha 
contains entries of the amounts realised under 13 decrees. Behari Lal sends 
grain at the shop of Surja Mal. 

JT consider that this evidence shows that the plaintiff was no doubt 
directing the work of Behari Lal and the karindas in the collections. 
Buf there is no evidence for defence that the plaintiff actually received 
any money of the money which had been collected. The circumstances 
would also indicate that this was unlikely. The plaintiff had received 
a power of attorney from his brother, the defendant, and he had been 
called to Saharanpur to supervise this work of collection because the 
defendant who was entered as lambardar was in Government service 
in Azamgarh and was unable to give personal supervision. But a dis- 
tinction is to be drawn between mere supervision and actually receiving 
collections. , On the second issue therefore I consider that it is not proved 
that the plaintiff -received any collections although the plaintiff managed 
the property during the period in question. 

The third issue in my opinion does not require any finding of fact 
for the following reason:— 








This is a suit for profits and the pleading appears to me to be in 
the nature of a set-off. It is stated in the Agra Tenancy Act, Act II of 
1926, Second Schedule, list II, No. 10, in regard to Order 8, Rule 6 of 
the Civil Procedure Code as follows:— s 


No set off shall be allowed in any suit under this Act except a sum due 
to the defendant on an unsatisfied decree under this Act or under any 
enactment hereby repealed. 

The case for the defence on this issue was based on the award which 
provided in paragraph 12 as follows:— 

The deceased Dubey Lakshmi Narainji left some debts a portion of 
which has been paid off leaving about twenty thousand rupees or so yet 
due. Besides this there is a sum due to the waqf temple which Dubeyji had 
borrowed at odd times and of which Rs. 1,736-13-9 was due on February 
10, 1926, when the accounts were last made. Whatever sums are duc 
from the estate either to the temple or the others, shall be a charge on the 
joint landed property and division of profits shall be made after aguitable 
instalment has been paid. 
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On this provision it was argued that an amount of Rs. 2,900 alleged 
to have been paid by the defendant under a decree against the deceased 
Lakshmi Narain should be set off against the claim of the plantit in 
the present suit. The award further provides in Paragraph 2 

The accounts of the family are kept fairly systematically ad as the 
parties can easily find out the income and expenditure relating to the period 
that has elapsed since the death of Dube Lakshmi Narainji, they have told 

- us that they would settle the accounts between themselves. 

The accounts so far as they relate to this particular village Nenkhera 
are in issue in the present case. In my opinion it is clear that the 
claim of the defence amounts to a set-off. I consider that technically 
this claim is barred by the Second Schedule of the Tenancy Act. Fur- 
ther I consider that it would be possible to take this claim into account 
in a suit like the present which is for the profits of a single village. The 
arbitration award sets out in Paragraph 5 that there are six villages. 
‘There was also house property. It would only be in a civil suit in which 
the whole of the profits were under consideration that there could be 
any fair decision between the parties a5 to what sum would remain 
payable to the plaintiff, if any, after deductions had been made on 
account of payments of dues by the defendant. Therefore I consider 
that no finding should be made by this Court on the allegations of fact 
in regard to the payment of this Rs. 2,900 and that the matter should 
remain pending for the decision in a civil suit between the parties. The 
matter does not concern the present suit. 

I now come to consider the effect of the finding on the first issue 
that the family remained joint till July 1926. The claim of the defence 
is not very clearly set out in the grounds of appeal but it is to the 
effect that because the plaintiff and the defendant were members ,of a 
joint family for the period up to July 1926, therefore no suit could “be 
brought by the plaintiff against another member of the joint family 
for a share of the profits during this period. ‘There was a ruling of this 
Court on this subject reported in Girdhari Lal v. Gobind Rai, in which . 
it was held that in a suit for profits under S. 164 of the old Tenancy ~ 
Act, Act II of 1901, under S. 201 (3) of that Act if the plaintiff was 
recorded as having a proprietary right entitling him to sue under Chapter 
XI, the Court shall presume that he has this right and that the word 
“shall presume” in the section meant an irrebuttable and conclusive 
presumption. The defendant’s plea in that case was that the plaintiff 
had no right to bring a -suit because he, the lambardar, was joint with 
the plaintiff. This Court -held that the presumption in question pre- 
vented the Court from entertaining the plea of the defendant lambar- 
dar. Now, as learned counsel points out, there is no section in the pre- 
sent Tenancy Act, Act III of 1926, corresponding to S. 201 (3) of 
Act II of 1901. His contention is therefore that the irrebuttable pre- 
sumption laid down by the former section no longer exists and therefore 
that it is open to defence to prove, as has been proved in the present 
case, that the defendant and the plaintiff did form members of a joint 
family, up to July 1926. I consider that this plea of the defence is 
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correct and that the absence of any section from the present Tenancy 
Act corresponding to S. 201 (3) of Act II of 1901 enables the defence 
to establish a case that the parties were joint. Further I consider that 
when it is shown that the parties were joint’ no suit like the present 
will lie for the period during which they were joint. There are a num- 
ber of rulings on the former Act, Act XII of 1881, on the point. S$. 
93 (4) ia that Act provided for suits by recorded cosharers for their 
recorded share of the profits of a mahal, or any part thereof, after pay- 
ment of the Government revenue and village expenses, or for a settle- 
ment of accounts. It will-be noted that suits for profits both against 
co-sharers and against lambardars came under the same Sub-section. ‘The 
first of thesé rulings was reported in Khushalo v. Ram Das*, in which 
it was held that the mere circumstance of the names of the plaintiff 
and the defendant being jointly recorded as co-sharers without speci- 
fication of separate or fractional shares will not bar a suit under S. 93 (4) 
of the N W. P. Rent Act, Act XII of 1881. The question however 
in that cese which was before a learned single Judge of this Court was 
rather different because in that case the plaintiff was not a member of a 
joint Hindu family but was the widow of a joint Hindu family. The next 
twe rulings on the points are reported in Chandi Prasad w. Jwala Prasad®. 
On p. 297 in a note there is a report of a judgment, Macca v. Thakuri*, 
by a Bench of this Court, and in that it was laid down that 
So long as the family remained joint, the receipt of profits by the managing 
member of the family was equivalent to a receipt of profits by each indi- 
vidual member. During the period of the union of the family no indivi- 
dual member of that family could claim profits from any other member for 
a specific share. When a family is joint, and it is alleged that a member 
of that family owns a particular share, it is understood that he would ke 
e  entizled to that share upon partition, not that he can say of a specific share 
that it is his separate share. The fact of a partition subsequently taking 
plac2 cannot have retrospective operation, and consequently no member of 
the joint family can claim profits against another member of that family 
for a period anterior to partition, ` 
This ruling was followed in the ruling of Chandi Prasad v. Jwala 
Prasad, resorted on p. 206 of the same volume. With that dictum cf 
law I am in agreement. It consequently follows that the suit so far 
as it concerns the profits for the period up to July, 1926, cannot be 
allowed. This period covers the year 1333 F. That Fasli year termi- 
nated on _une 30, 1926, and the collections in question were made prior 
to that date. It was in July of 1926 that the family separated by the 
filing of the partition suit. Accordingly in this appeal I would allow 
the appeal of the defendant so far as it concerns the amount decreed for 
1333 F. That is given in the table printed on p. 43 of the paper book 
and is to zhe extent of Rs. 894|9|3 out of the total amount decreed of 
Rs. 1,930|5|- (excluding arrears). As regards the rest of the appeal 
for the yecr 1334 F. and the kharif of 1335 F. I would dismiss the 
appeal. I -would allow costs in both Courts in proportion to success and 
failure. 


"A. W. N. [1889] 171 SA. W. N. [1899] 206 and %7 
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In regard to the decree of the lower court awarding Rs. 1,17715|9 
for the previous years collected in the years in suit as stated on p. 16 
of the printed book, learned counsel for the appellant argued that those 
arrears may have been partly collected during the period prior to July 
1926. We gave the parties an opportunity to examine the record and 
to say if there was any statement of the patwari to this effect or any 
evidence on the record. After that interval the parties are not abie 
to point to any evidence on the point. I therefore in default of evidence 
have to fall back on any presumption to be drawn under S. 114 of the 
Evidence Act. The only ground from which a presumption can be 
drawn is the fact that such collections of arrears are improbable aftcr 
the period of three years’ limitation has expired. In regard to the arrears 
for the year 1330 F. this period would expire with the year 1333 and 
therefore I draw the presumption that the arrears for 1330 were col- 
lected before 1334 F., that is, they were collected when the family was 
joint, and therefore Tallow: the appeal in regard to these arrears for 
the year 1330. This sum is according to the table on p. 43 Rs. 249|12'-. 
In regard to the arrears for the years 1331 and kharif of 1332 F. no such 
presumption can be drawn because the period of limitation would not 
expire before 1334 F. in which the family became separate. Accord- 
ingly I do not draw the presumption in regard to the arrears for those 
years. 

In the result therefore I allow this appeal for the amount of Rs. 
249-12, the arrears of 1330 F., and for the amount of Rs. 894-9-3, the 
amount for the year 1333 F. 


NIAMATULLAH, J.—I am in agreement with my learned brother 
in his conclusions and the reasons on which those conclusions proceed. 
I would lke to make a few observations on the important question of 
law which he has dealt with. 

The question is whether a member of a joint Pads family can 
recover profits from the lambardar who happens to be another member 
of the same family. S. 226 of the Agra Tenancy Act III of 1926 pro- 
vides for a suit by a “co-sharer” against a “lambardar” for settlement 
of accounts and for his share of the profits of a mahal. “Lambardar” 
is not defined in the Tenancy Act, but S. 4 (3) Land Rey. Act defines 
a lambardar to be a co-sharer of a mahal appointed to represent all or 
any of the co-sharers in the mahal. The Board of Revenue has framed 
rules under S. 45 of the Land Revenue Act defining the duties of a 
lambardar who has, among other things, to collect rents from tenants 
and to divide, at the appointed times, such profits as may be divisible 
among the co-sharers whom he represents, and to disburse such sums on 
account of village expenses as he may be authorised to disburse out of 
the profits coming into his hands. It will be seen that a person who 
occupies the position of a lambardar, pure and simple, is on the one hand 
not at liberty to spend the income of the mahal except on payment of 
Government revenue and charges incidental to the management of the 
mahal. On the other hand he is bound to render an account of his re- 
ceipts #nd disbursements and to pay the profits to his co-sharers accord- 
ing to their shares. Each co-sharer is entitled to call upon the lambardar 
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to render'an account of what he has received and legitimately spent on 
purposes common to the proprietary body. The lambardar may also be 
taken to task for negligence in the discharge of his duties and may be 
debited with amounts which he left uncollected through his negligence. 
It is not possible to reconcile these rights and obligations with those exist- 
ing between co-sharers who are also members of a joint Hindu family 
owning a mahal of which one of them is the lambardar. Strictly speak - 
ing they are not co-sharers in the sense in which that term is used io 
Sections 226 and 227 of the Agra Tenancy Act. They are coparceners 
collectively forming a unit. Where there are among the co-sharers of a 
mahal outsiders and members of a joint Hindu family the latter shall 
be considered to form collectively one co-sharer vis-a-vis other co- 
sharers. Inter se the relationship between the members of the joint 
family is of a different description, namely, the one contemplated by 
Hindu law which cannot be accurately described by the use of the word 
“co-sharership” which implies tenancy in common as distinguished from 
joint tenancy, which is one of the characteristics of a joint Hindu family. 

In the well-known case of Appovier alias Seetaramier v. Rama 
Subba Aiyan® Lord Westbury has explained the position which mem- 
„be% of a coparcenary body occupy in relation to each other. It was 
observed as follows: 


According to the true notion of an undivided family in Hindu Law, no 
individual member of that family, whilst it remains undivided, can predi- 
cate of the joint and undivided property, that he, that particular member, 
has a certain definite share. No individual member of an undivided 
family could go to the place of the receipt of rent, and claim to take from 
the Collector or receiver of the rents, a certain definite share. The pro- 
ceeds of undivided property must be brought, according to the theory of 
an undivided family, to the common chest or purse, and then dealt with 
according tō the modes of enjoyment by the members of an undivided 
family. But when the members of an undivided family agree among 
themselves with regard to particular property, that it shall thenceforth be 
the subject of ownership, in certain defined shares, then the character of 
undivided property and joint enjoyment is taken away from the subject- 
matter so agreed to be dealt with; and in the estate each member has thence- 
forth a definite and certain share, which he may claim the right to receive 
and to enjoy in severalty, although the property itself has not been ac- 
tually severed and undivided. 


Applying these principles to the case before us it is clear to me that 
unless the parties have agreed to hold village Nenkhera in defined shares 
as contemplated in the latter part of their Lordship’s observation, it is 
impossible for the plaintiff to claim a fractional share of the profits col- 
lected in the year 1333 F., when according to our finding the family 
was joint. According to the true notion of an undivided family money 
must have been brought in that year to the common purse and spent not 
merely on payment of Government revenue and charges incidental to the 
management of the mahal but also on a number of purposes on which 
the karta of the family could legitimately spend in the discharge of his 


duties as manager. Š 
511 Moore's I. A. 75 at 89-90 
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In cases arising under Act II cf 1901 it was not possible for the 
lambardar to plead that the plaintiff and he himself were members of a 
joint Hindu family and not co-sharers in the sense in which that ex- 


Set NARAIN pression was used in Section 164 of that Act. Section 201(3) barred 
Ram Naran any plea which was in denial of the fact recorded in the khewat. In 





Nimat- 


ullah, J 


the case referred to by my learned brother, it was authoritatively laid 
down by a Full Bench of this Court that the Court before whom a suit 
for profits was laid was bound to make a conclusive and irrebuttable 
presumption that the entries in the khewat correctly represented the rela- 
tionship between the co-sharers therein shown. The Court was bound to 
presume that the plaintiff who claimed his share of profits according to 
the entries in the khewat was a co-sñarer having a defined share and that 
the defendant was a lambardar no more and no less. It was not per- 
missible for the latter to plead that the parties being members of a joint 
Hindu family, the plaintiff was precluded from recovering his share of 
the profits for the simple reason that he had no defined share, and that if 
he had any, it had been received on his behalf by the karta of the family 
so that none was recoverable by him. ‘This was ruled, in substance, by 
at least two Benches of this Court, see: Sheo Narain v. Bala Rao? and 
Girdhari Lal v. Gobind Rai’. ‘There is nothing in these cases wĦich 
can be construed as indicating the view that even if it had been per- 
missible for the defendant lambardar to plead and establish that the 
family was a joint Hindu family the plaintiff would be entitled to 
claim profits. Those cases were based exclusively on Section 201(3). 
There was no provision in Act XII of 1881 corresponding to Section 201 
(3) of Act II of 1901. It was repeatedly held in cases arising under 
the former Act that a member of a joint Hindu family could not suc- 
cessfully claim profits from another member of the same family. Ager 
the repeal of Act II of 1901 the state of law which existed before 1901 
has been restored in this respect. There is no section in Act III of 1926 
corresponding to Section 201 (3) with the result that there is no conclu- 
sive presumption as regards the correctness of the entries in the khewats 


‘ on which a suit for profits is founded. It is open to the defendant lam- 


bardar to go behind those entries and to show that the parties, though: 
recorded as co-sharers in the khewat, are in fact members of coparcenary 
body and that none of them can claim a definite share of profits, nor can 
insist on payment being made to him after deduction only of the Gov- 
ernment revenue and charges incidental to the management. It is open 
to him (the lambardar) to establish that having regard to the personal 
law of the parties the plaintiff is precluded from claiming any share of 
profits. I do not think that it has ever been held that Section 226 entitles 
a co-sharer ta sue the lambardar and necessarily to recover his share of 
profits regardless of obligations imposed by contracts entered into by 
him or of the personal law to which he is subject. A familiar instance of 
cases in which a co-sharer otherwise entitled to recover his share of the 
profits may be debarred from doing so, is where he has entered into an 
arrangement with the lambardar nct to claim profits in consideration of 
someting done by the lambardar. The position is not materially dif- 
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ferent where the disability arises not from his personal undertaking but Cva 
from the law to which he is subject. ; T 
For the reasons stated above I concur with my learned brother in the — 
order which he proposes to pass. Sat Nanarn 
By THE Court—This appeal is allowed for the sum of Rs. 894-9-3, page Nanan 
profits of 1333 F., and the sum of Rs. 294-12-0 profits, arrears of 1330 





F. The appeal is otherwise dismissed. Parties will pay and receive bey. 
costs in each court in proportion to the amount allowed and of the ERS 
amount which has been dismissed. The order of the lower court in re- 
gard to the rates of interest is upheld. 
Appeal partially allowed 
BHUDAT SINGH (Defendant) Cr 


versus EE 
MANGAT RAI and oruers (Plaintiffs) * ; 
Succession Act (XXXIX of 1925), Sec. 214 (äi) (=Succession Certificate Act Nov. 30 
of 1889, Sec. 4)—Ex parte decree by first court—Point taken in appeal that 
suit be dismissed as succession certificate not produced—Whether succes- 
e 10" certificate can be produced in appellate court. 
The defendant executed a promissory note in favour of one K, whose 
legal representatives transferred it to the plaintiff. ‘The plaintiff brought 
a suit for recovery of the money due on the promissory note. An e 
parte decree was made by the court of first instance. The defendant 
appealed and the objection was taken for the first time in appeal that a 
succession certificate was necessary before a decree could be made in 
favour of the plaintiff and accordingly the suit should be dismissed. The 
lower appellate court allowed the’ succession certificate to be filed before 
him and remanded the suit to the court of first instance to pass a fresh 
4 decree. Held, that the lower appellate court rightly accepted the suc- 
cession certificate. 
Fateh Chand v. Muhammad Bakhsh, I. L. R. 16 All. 259 (F.B.) dis- 
tinguished. 
Case law discussed. 
. FiRST APPEAL from an order of THaxur Nanp Lat, Subordinate 
Judge of Saharanpur. 


Hyder Mehdi and S. ‘Majid Ali for the appellant. 
© G. Agarwala and K. N. Agarwala for the respondents. 


The following judgment was delivered by 


Muxerji, J.—This is a defendant’s appeal. Two points were raised Mekerj J. 
in the memorandum of appeal, one being of limitation which has not been 
pressed and the second being that the lower appellate court erred in law 
in remanding the case and in directing that the succession certificate be 
taken in evidence by the lower court. 

The facts involved are very simple. The defendant executed a pro- 
missory note in favour of one Kanhaiya Lal whose legal representatives 
transferred it to the plaintiff-respondent Mangat Rai. Mangat Rai brought 
the suit out of which this appeal has arisen for recovery of the money due 
on the promissory note. é 
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The defendant-appellant was absent as also the other defendants who 
were only formal parties, being representatives of Kanhaiya Lal. An ex 
parte decree was made against all tke defendants. The defendant No. 1, 
Bhudat Singh, filed an appeal before the District Judge and among the 
other points taken by him one was that the production of a succession 
certificate was necessary before a decree could be made in favour of Mangat 
Rai. It was argued that the appeal should have been allowed and the suit 
should have been dismissed outright by the learned District Judge, and 
complaint is made of the fact that the learned Judge allowed the succes- 
sion certificate to be filed before him and he remanded the suit to the 
Jower court to pass a fresh decree. 

Against this order of remand this appeal has been filed. The con- 
tention is that the decree passed by the first court was a wrong decree and 
the subsequent production of the succession certificate could not validate 
the decree. ss 

Reliance has been placed on two cases by the learned counsel for the 
appellant. One is a Full Bench decision of this Court in Fateh Chand v. 
Muhammad Bakhsh and the other is Kasumari Das v. Makkhu?. 

As regards the first case, the relevant remarks will be found at page 
226. It will be noticed that the remark there made was in the naturé of 
an obiter dictum, although the obiter dictum made in a Full Bench case is 
to be treated by me with all respect. The remark on which reliance is 
placed is that the subsequent production of a succession certificate cannot 
have a retrospective effect. The facts of the case, however, were that the 
first court dismissed the suit for want of a succession certificate. The lower 
appellate court remanded the case to the first court, to give the plain- 
tiffs an opportunity to file a succession certificate. That court again dis- 
missed the suit, because the succession certificate filed was an incomplete 
one. In second appeal, it was contended before this Court, that the com- 
plete succession certificate having been obtained after the dismissal of the 
suit by the Subordinate Judge but prior to the decree made by the District 
Judge, the High Court should accept the succession certificate and reverse 
the decree of the District Judge. I: was pointed out by this Court (see 
para 1, page 266) that the complete succession certificate was never pro- 
duced before the District Judge, although it had been obtained before the 
District Judge made his decree. The remark, therefore, that was made in 
the case is in the nature of an obiter dictum. 

In the second case two learned Judges of this Court professed to fol- 
low the Full Bench decision. In that case the suit in the first court was 
dismissed, because the plaintiff in spite of time being granted to him for 
the production of a succession certificate failed to produce one. A succes- 
sion certificate was filed in the lower appellate court, but the learned Judge 
professing to follow the Full Bench decision, Fateh Chand v. Muhammad 
Bakhsh®, refused to accept the succession certificate and dismissed the appeal. - 
Its judgment was upheld by the High Court. It will be noticed that in this 
case, as also in the Full Bench case, the suit had already been dismissed by the 


court of first instance, and there was no decree in favour of the plaintiff. 
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In the case before me the facts are just the other way. The suit was 
decreed by the court of first instance. There was no plea in the court of 
first instance that a succession certificate was not produced. If such a plea 
had been taken, the court of first instance would surely have given the 
plaintiff an opportunity to produce a succession certificate. The Succes- 
sion Certificate Act is partially, at any rate, a fiscal enactment, and it is to 
be administered as far as possible leniently and must be construed in favour 
of the subject. The court of first instance, therefore, would have, I take it 
for granted, given a reasonable amount of time to the plaintiff to produce 
a succession certificate if an objection had been taken before it. The ob- 
jection was taken for the first time in appeal, and the appellate court ac- 
cepted, and in my opinion rightly, the succession certificate. The case is 
very similar to that of Zahur Mian v. Puran Singh*. ‘There, as here, the 
objection as to want of succession certificate was taken for the first time 
in appeal, and two learned Judges of the Patna High Court held that, in 
the circumstances, the lower appellate court was bound to grant time, for 
the production of a succession certificate. ‘The learned Judges of the Patna 
High Court were supported in their view by a Madras decision in Anmmasi 
Kutti Gounden v. Appalu®, a decision by two learned Judges. The case 
beftre me is entirely similar to the Patna and Madras cases and is quite dis- 
similar to the Allahabad cases relied on by the learned counsel for the ap- 
pellant. 


As regards the Allahabad decisions, I have already pointed out that the 
remark made in the Full Bench case was in the nature of an obiter dictum 
and in the later case this fact was not brought to the notice of the learned 
Judges who decided it. The Calcutta High Court in Mooralidhar Roy 
Chowdhury v. Mohini Mohan Kar’ held that a succession certificate, al- 
théugh not filed in the first court, could be taken by the first appellate 
Court, and remahded the case to the first court of appeal, so that ic 
might accept the succession certificate and make a decree. As I am at pre- 
sent advised, the view taken by the two learned Judges of the Calcutta Higt 
Court is the proper view of law, inasmuch as the succession certificate is 
mainly required for fiscal purposes, and the provisions ought to be so ap- 
plied as to work the least hardship. The other party to the case may be 
fully compensated by award of costs for the inconvenience suffered by him 
owing to the plaintiff’s default. 


The result is that the appeal fails and is hereby dismissed with costs. 
Appeal dismissed 
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RAGHUBAR DAYAL 
VeTSUS 
EMPEROR” 

Stamp Act‘ (II of 1889), Art. 5, Exemptions (a) and 53—Entry in purchaser's 
account book by seller reciting article sold, price paid and an acknowledg- 
ment that seller had received price—Stamp duty payable—Sec. 62(b)— 
Criminal intention not necessary ingredient of offence. 

When the accused, who was a saraf, made a purchase of gold or orna- 
ments from a client, he got the client to make an entry in the account 
book giving the client’s name and a description of the goods purchased 
and of the price paid, and got this entry signed by the client; held, that 
the document in question was a memorandum of completed sale and was 
exempt from liability to stamp duty under Art. $, Exemption (4). 

When the entry recited not merely the articles which had been sold 
and the price for which they had been sold, but contained a clear acknow- 
ledgment that the price had been received by the seller, beld, that the 
document was a receipt as well as a memorandum of the sale of goods, and 
being a receipt should be stamped as a receipt with stamp duty of one 
anna. The accused having got tie seller to make the entry in the account 
book and to sign it, he abetted the execution of an unstamped receipt 
and was guilty of an offence under Sec. 62(6) of the Stamp Act read with 
Sec. 109, I. P. C. 

Section 62(5) does not require any criminal intention or intention of 
defrauding Government and the ignorance of law on the part of the 
accused does not render him immune from conviction under Sec. 62(5) 
although it can undoubtedly be taken into account in passing sentence. 

CRIMINAL REVISION from an order of L. V. ArpacH Esa., Sessions 

Judge of Jhansi. 


N. C. Vaish for the applicant. 4 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The judgment of the Court was delivered by 

Kine, J.—This is an application in revision against a conviction 
under Section 62 of the Indian Stamp Act read with Section 109 of the 
Indian Penal Code. 

The accused Raghubar Dayal is a saraf engaged in the business of 
buying gold and silver or ornaments of precious metals. His account 
book was filed in a certain criminal case and the officer in charge of the 
record room reported to the Collector that the account book contained 
over 300 entries which purported tc be conveyances of movable property 
and had not been stamped. The Collector ordered the prosecution of 
the accused and he was charged in respect of three alleged offences. It 
appears that when the accused made a purchase of gold or ornaments from 
a client, he got the client to make an entry in the account book giving 
the client’s name and a description of the goods purchased and of the 
price paid, and got this entry signed by the client. The first entry which ` 
forms the subject-matter of the charge runs as follows. Two gold Beejas 
mounted with precious stones; one pair of Karan Phuls set with diamonds; 
2 Bendas, 2 Sees-phul, 1 Bendia, 2 Jhumkas; all sold for Rs. 710 cash of 
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the current coin. This entry was made and signed by the seller Shiam 
Lal. The other entries are similar except that they also expressly con- 
tained acknowledgments that the purchase money has been received by 
the seller. 

The trial court found that these entries amounted to “conveyances” 
of movable property within the meaning of Section 2 (10) of the Stamp 
Act and that the accused had intentionally defrauded Government by 
taking these conveyances although they had not been stamped and there- 
fore convicted the accused under Section 64 (c) of the Stamp Act and 
sentenced him to a fine of Rs. 250. 

The accused appealed to the learned Sessions Judge who agreed with 
the trial court that the entries in the account book of the accused amount- 
ed to “conveyances” within the meaning of the Stamp Act and should have 
been stamped as conveyances. He found however in the appellant’s favour 
that he did not realise that the entries required to be stamped and there- 
fore there was no intention of defrauding Government. He further found 
that although the primary liability of paying the stamp duty was upon 
the sellers who had executed the conveyances, it was proved that the ac- 
cused had abetted the execution of unstamped conveyances and there- 
forê was guilty of offences under Section 62(b) of the Stamp Act read 
with Section 109 of the Indian Penal Code. The fine of Rs. 250 was 
reduced to Rs. 150. l 

It has been argued before us that the documents in question are not 
“conveyances” within the meaning of the Stamp Act but are merely me- 
moranda of sales of goods already completed. 

The term “conveyance” is defined in the Stamp Act as including a 
conveyance on sale and every instrument by which property, whether mov- 

“able or ımmovable, is transferred inter vivos and which is not otherwise 
specifically provided for by Schedule I. 

It is argued that the transaction of sale was completed by delivery 
of the goods and payment of the purchase money, quite apart from the 
entry in the account book signed by the seller, and that such entry did 
not transfer any property as the transfer had already been completed. It 
is argued therefore that these entries are merely memoranda of completed 
sales and it is urged that as memoranda of the sale of goods they are ex- 
empted from liability to stamp duty under Article 5, Exemption (a). 
Article 5 provides a stamp duty upon an agreement or memorandum of 
an agreement but exempts from liability an agreement or memorandum 
of agreement for or relating to the sale of goods or merchandise exclusive- 
ly. In the present case we think that the documents in question are 
memoranda of completed sales and that they do relate to the sale of goods 
exclusively. An agreement would include a completed agreement or 
contract of sale and we think that the applicant’s contention is well-founded. 
He is supported by the authority of a ruling of the Madras High Court 
in Kyd v. Mahomed. "This was a case of an agreement in which it was 
recited by the parties that one party had purchased certain goods {rom 
the other party at a specified price. The agreement also mentioned certain 


oye . . . e. 
collateral subsidiary incidents relating to the sale of the goods but*it was 
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held that the document primarily evidenced merely a transaction of sale 
and that the intention of the legislature was to exempt bona fide sales and 
purchases of merchandise from stamp duty. In the present case it is clear 
that the documents merely recite the terms of the contract of sale, des- , 
cribing the articles sold and the price given. 

In so far therefore as the documents are merely memoranda of the 
sale of goods, they are exempt from stamp duty. 

A further point has also to be considered. 

Two of the documents, viz., Exhibits C and D recite not merely thie 
articles which have been sold and the price for which they have been sold, 
but contain a clear acknowledgment that the price has been received by the 
seller. They are therefore receipts as well as memoranda of the sale of 
goods. In our opinion, being receipts, they should have been stamped as 
receipts, with stamp duty of one anna each. 

It has been argued that the duty of stamping the receipt is laid upon 
the person executing the receipt, that is. upon the seller and not upon the 
person who accepts the receipt, that is, the accused who was the purchaser. 
This is true, but on the facts of the present case, we think it is clear that 
the accused instigated or conspired with the sellers to execute unstamped 
receipts for his benefit. It was not merely a case of having an unstanfped 
receipt sent to him and raising no objection. The accused, according to 
his own admission, got the sellers to make these entries in the account , 
books and to sign them. He used the word “likhwai’. On these facts 
we think that the court below was right in holding that the accused abet- 
ted the execution of unstamped documents, and we hold that they should 
have been stamped as receipts. These receipts were executed entirely fer 
his own benefit and protection. It has been further urged on the appli- 
cant’s behalf that there was no intention of defrauding Governments as 
he did not know that the documents required to be stamped. This point 
has been found in his favour by the court below and we accept the find- 
ing that the accused did not know that the documents required to ke 
stamped. Section 62 (2) however does not require any criminal intentio% 
or intention of defrauding Government and the ignorance of law on the 
part of the accused does not render him immune from conviction under 
Section 62(b) although it can undoubtedly be taken into account in 
passing sentence. In the circumstances of this case we think that as the 
stamp duty on two of the documents which form the subjects of the 
charges amounted to only two annas, only light fines will be necessary. 

We hold therefore that the documents Exhibits C and D are receip7s 
and that the conviction of the accused under Section 62(b) of the Stamp 
Act read with Section 109 of the Indian Penal Code in respect of these 
two documents must be upheld. We consider that a sentence of Rs. 5 
fine in respect of each of these two documents will be sufficient. We 
therefore set aside the conviction and sentence in respect of the document 
Ex. B and uphold the convictions in respect of the documents Exs. C and 
D but reduce the fine to Rs. 5 in respect of each document. The balance 
of the fine imposed by the court below, if paid, shall be refunded. 


Fine reduccd 
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PRIVY COUNCIL 
SOMESHWAR DUTT (Defendant) 


versus 
TIRBHAWAN DUTT and aNoTHER (Plaintiffs) * 
Limitation Act, Art. 91—Undne influence—Deed of gift executed tinder—Time 
begins to iun when—Undue influence—W bat constitutes. 

A suit to recover possession of property gifted by the plaintiff to the 
defendant under a deed of gift which was alleged to have been obtained 
by undue influence must be brought within three years from the date when 
the plaintiff became aware of the true character of the deed and of the 
transaction which he had entered into. Time does not begin to run from 
the date when the plaintiff escaped from the influence by which he was 
dominated, 

Rani Janks Kuar v. Raja Ajeet Singh, 15 Cal. 58 referred to. Every 
case of undue influence must involve in one form or other either coercion 
or fraud. Where the plaintiff alleged in his plaint that he had signed a 
deed of gift on a fraudulent representation made to him by the defendant 
that it was in fact merely a deed of management of the plaintiff’s pro- 

è perty and that, therefore, the deed was in fact a nullity and not binding 
on the plaintiff, beld, that on these pleadings it was not open to the 
plaintiff to allege in the alternative that the deed of gift had been obtained 
from him by the defendant by the exercise of undue influence. 


APPEAL from a decision of the Chief Court of Oudh at Lucknow. 


A. M. Dunne, K.C. and Pringle for the appellant. 
L. DeGruyther, K.C. and W. Wallach for the respondents. 


The following judgment was delivered by 


Lord AtnEss—The suit in the Court of the Subordinate Judge of 
Gonda out of which this appeal arises was brought by two plaintiffs (1) 
Pandit Tirbhawan Dutt, and (2) Thakur Jai Indar Bahadur Singh, with 
whom the first plaintiff, before its institution, entered into an agreement, 
whereby the second plaintiff undertook to pay the costs of the suit, on 
the footing that he should receive half of the property recovered in the 
proceedings. The Chief Court of Oudh, from which this appeal comes, 
have held that that agreement was not in the circumstances champertous. 
It is unnecessary that their Lordships should express any opinion on this 
point, and they refrain from doing so. The suit was directed against 
Pandit Someshwar Dutt, the elder brother of plaintiff No. 1. Its object 
was to recover possession of certain properties which the plaintiffs allege 
are being wrongly retained by the defendant. The learned Subordinate 
Judge, by decree dated September 9, 1929, dismissed the suit. On appeal 
the Chief Court of Oudh, on October 13, 1930, in substance decreed it. 
The defendant appeals. 

In the sequel, inasmuch as plaintiff No. 2 has no concern with the 
merits of the case, plaintiff No. 1 will be referred to as “the plaintiff” 
where that expression is used. 

In 1894 the mother of the plaintiff and the defendant died, suryived 

*P, C. A. 40 of 1932 
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by her husband, and by the two sons referred to. They became jointly 
interested on her death in certain immovable property left by her. The 
defendant was born on December 22, 1887; the plaintiff was born on 
April 29, 1890. After their mother’s death, their father managed the 
property of the infant children till hıs death in 1899. In that year the 
District Judge appointed the uncle of the plaintiff and defendant guardian 
of their persons and property. The plaintiff and defendant both married 
at an early age—the plaintiff’s wife being one Ram Dulari, with a brother 
by name Badri, whose questionable activities are very prominent in the 
subsequent history of the plaintiff. In December, 1908, the defendant 
attained majority, and in 1909 his uncle was discharged from his office 
as guardian of the person and property of the defendant, and also from 
his office as guardian of the property of the plaintiff. In March, 1911, 
the family, other than the plaintiff, went to Mussoorie. On April 29, 
1911, the plaintiff attained majority, and on the same date his uncle applied 
for and obtained a discharge from the office of guardian of his person. 
In July, 1911, the defendant and the plaintiff executed a general power 
of attorney in favour of their ex-guardian, authorising him to manage 
the property on behalf of both. Thinking, apparently, that the registrar 
might raise some question about the mental capacity of the plaintif be- 
cause of his appearance or otherwise, a certificate was obtained from 
Colonel Rennie, at the instance of the defendant, affirming the mental 
capacity of the plaintiff. The document was duly registered. 

In May, 1911, the plaintiff had joined the family party at Mussoorie. 
Then followed some trouble with the plaintiff’s wife, who had disappeared 
under circumstances which were not regarded as creditable. In point cf 
fact, to avoid scandal, it was given out that she was dead. In February, 
1912, the plaintiff's wife took proceedings for the recovery of certain 
lost jewellery, but these have no direct bearing on thesiggues in this case, 
and need not, therefore, be referred to in detail. 

Next followed, in June, 1912, a partition suit, in which the plaintiff, 
at the instigation of Badri, sought to obtain his half share in the property 
held jointly by him and his brother. This suit was defended by Somesh- 
war Dutt on the alleged ground, amongst others, that the plaintiff .was 
insane and an idiot. It was ultimately compromised, and the property 
was equally divided between the p‘aintiff and the defendant. . 

On June 28, 1912, the defendant applied to have the family property 
placed under the care of the Court of Wards, asserting again that the 
plaintiff was quite incapable of managing his own affairs. After certain 
procedure, the petition was ultimately refused. In connection with these 
proceedings certificates regarding the mental state of the plaintiff were 
obtained, and they have been much canvassed before the Board. The 
plaintiff, still being under the influence of Badri, then proceeded to bond 
his share in the family property, in order to obtain loans from money- 
lenders at a high rate of interest. q 

In May, 1914, the plaintiff, escaping from Badri and his surround- 
ings, came to live with the defendant at Sitapur. On May 12, 1914, the 


plaingiff executed a power of attorney in favour of his uncle as his 
mandatory. 
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On May 15, 1914—a critical date—the plaintiff executed a deed of 
gift of his whole property in favour of the defendant; and, of even date, 
the defendant undertook, by deed, subject to certain conditions, to main- 
tain the plaintiff. On this mutation proceedings followed, and the de- 
fendant was entered on the register, instead of the plaintiff, as now being 
in possession of the latter’s property. In these mutation proceedings the 
plaintiff admitted that he had executed a deed of gift in favour of the 
defendant. 


Thereafter certain proceedings were instituted by the plaintiff against 
Badri and other persons. It is unnecessary to resume them in detail. 
What is more important is that, in August, 1917, the plaintiff instituted 
proceedings against the defendant, alleging that the latter was not paying 
him the allowance due to him under the deed of maintenance to which 
reference has already been made. 


Such, in brief and scanty but, for present purposes, probably suff- 
cient outline, is the history of the proceedings which led up to the suit out 
of which this appeal arises, the object of which was to get rid of the deed 
of gift of May 15, 1914. 


The problem with which, in reference to that suit, the Board is in 
linfine confronted is to determine the ground on which it is based. That 
basis must, of course, be sought for and found in the plaint and relative 
pleadings. So regarding the enquiry, their Lordships are satisfied that 
the Subordinate Judge was right in holding that the basis of the suit is 
fraudulent misrepresentation by the defendant to the plaintiff of the cha- 
racter of the principal deed which the latter was invited to sign, and did 
sign. It was represented by the defendant to the plaintiff, according to 
the plaint, to be a deed of management of his property only, whereas in 
truth it was a deed of gift of his entire estate. Having regard to the 
structure of paragraphs 10 and 13 of the plaint, and the rejoinder made. 
in which the plaintiffs themselves declare that the limitation period applic- 
able is one of 12 years, the basis of the suit seems to their Lordships to be 
a matter which is too plain for argument. The deed, owing to the frau- 
dulent misrepresentation by the defendant of its nature and effect, is said 
to have been a nullity, and not therefore binding on the plaintiff. No 
substantive case of undue influence, to which a limitation period of three 
years would have been applicable, and the result of which, had it been 
exercised, would have been that the deed was voidable only, is raised. 
Their Lordships agree in that matter with the Subordinate Judge and 
differ from the Chief Court. 


The pleadings do, however, disclose that, while fraudulent misrepre- 
sentation is the basis of the claim made, the weakness of mind of the 
plaintiff on the one hand, and the commanding position of the defendant 
on’ the other hand are alleged to have rendered the fraud feasible. These 
allegations appear to their Lordships to be merely ancillary to the main 
charge, and do not present a substantive case of undue influence. Their 
Lordships are disinclined to stress the structure of the pleadings in a suit 
too strictly, if fair notice of the case to be made by the plaintiff has been 
given, and issue has been joined on an enquiry but faintly adurfbrated 
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in the pleadings (cf. McLean v. McKay"). Even so, their Lordships 
cannot differ from the conclusion on this matter at which the Subordinate 
Judge arrived. 

In that view, the most convenient avenue of approach to the problem 
before the Board will be to enquire how stands the evidence regarding (a) 
the alleged mental deficiency of the plaintiff, and (b) the domination 
over him said to have been exercised by the defendant—these being re- 
garded as but ancillary and introductory to the main charge. 

On the question of the mental condition of the plaintiff there is a 
large mass of evidence—much of it of a meticulous and unhelpful charac- 
ter. Certain facts, however, stand out, and do not admit of discussion or 
debate. This suit is, as has already been stated, instituted by two plain- 
tiffs. The first plaintiff is tendered as a person in full possession of his 
senses, who does not need to invoke the aid of a next friend, and who 
comes into Court avowing that he has made a certain agreement relating 
to his property with the second plaintiff (an associate, it is suggested, 
of Badri), which he must, in the circumstances, be assumed to have 
understood. ‘The actual case made for the plaintiff is that he is a fool. 


‘The complexion of the present suit, as explained, affords a bad start to a 


case of that kind. But there is more—much more—than that. All ghat 
the plaintiff has said and done for a number of years would seem to belie 
the idea that he is a mere puppet or a simpleton. He gave evidence for 
five days before the Subordinate Judge in these proceedings, and the Judge, 
in language which it may not be possible to applaud as entirely felicitous, 
held him merely to be “a little below the ordinary type of sense” (p. 235). 
That evidence, which their Lordships have carefully read and weighed, 
cannot, they think, be reconciled with the view that the plaintiff is a 
simpleton. He withstood cross-examination on a number of compli- 
cated transactions better than many men of normal intelligence could 
do. Moreover, the plaintiff instituted, over a period of years, one Court 
proceeding after another, some of which are detailed in the statement of 
facts supra, and one of which included a suit for his proper maintenance 
by the defendant under one of the deeds which he (the plaintiff) now 
seeks to impeach and avoid. The plaintiff, moreover, entered into a variety 
of agreements, with which he does not quarrel; and in many other ways 
he demonstrated his capacity and intelligence. As regards the medical 
evidence, a number of doctors were examined—several for the plaintiffs 
and several for the defendant—as to the plaintiff’s mental state. The 
earlier certificates, to which reference has already been made, were also 
canvassed, and it is enough to say that the net yield of their testimony, 
in their Lordships’ opinion, may be fairly regarded as neutral. 

In the result, their Lordships agree with the Subordinate Judge in 
affirming the plaintif s mental capacity, and in negativing, as he plainly 
did, the issue whether the plaintiff is of weak intellect. 

As regards the alleged domination of the plaintiff by the defendant— 
treating that question also as ancillary to the main question of fraudulent 
misrepresentation—their Lordships cannot discover any evidence of pres- 
sure, fgr less of coercion, exercised by the defendant over the plaintiff. 

15 P. C. 327 at 337 
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The latter does not in terms assert any such pressure or coercion. He, 
no doubt, says that he signed the deeds impeached “at the instance of my 
brother”; but that is far short of a case to the effect that the defendant, 
taking advantage of his superior position, impetrated the deeds from the 
plaintiff. The plaintiffs, in the opinion of the Board, seek to substitute 
an atmosphere of suspicion for clear and definite evidence of the case 
which they propound in their pleadings. This will not, in the opinion 
of the Board, do. 

Their Lordships, accordingly, unhampered by any proved weakness 
of mind on the part of the plaintiff, and by any proved domination over 
him by the defendant, proceed to the main inquiry in the suit, which is 
this—Does the evidence disclose that the deed of gift was obtained by the 
defendant from the plaintiff by fraudulent misrepresentation of its cha- 
racter? Of misrepresentation, fraudulent or otherwise, there 1s in this 
case no substantive evidence at all. Indeed, the plaintiff in his testimony 
nowhere makes that charge. In any event, it is negatived by the defend- 
ant’s evidence. The deed is plain in its terms, and was, on the evidence, 
duly explained to the plaintiff before signature, and was fully understood 
by him. Their Lordships cannot refrain from adding that the Chief 
Coyrt did not accurately state the issue in the case (p. 277). It was an 
issue of fraudulent misrepresentation—nothing less, nothing more. 

Their Lordships accordingly have no hesitation in agreeing with the 
Subordinate Judge that the case of misrepresentation which the plaintiffs 
set out to prove is not established. Indeed, in their Lordships’ view, it 
is negatived. Their Lordships desire to add that, having carefully scruti- 
nized the judgment of the Chief Court, they have been unable to discover 
that that Court differed from the Subordinate Judge in his finding on 
this topic. 

Their Lordships think it proper to determine whether the attitude 
of the defendant to the plaintiff was that of an altruist or of a villain. 
Counsel for the plaintiffs did not hesitate to espouse the latter theory, 
and attributed to the defendant a series of ingenious machinations which. 
according to their contention, bear out that view. Their Lordships can- 
not, however, accept that contention, which appears to be disconform from 
the view which was adopted and expressed by the Chief Court—a view 
fully borne out by the evidence. 

Their Lordships are therefore prepared to hold, and do hold, that, 
regarding the plaintiffs’ substantive, and indeed only, case as one of frau- 
dulent misrepresentation, that case fails. 


The Board are, however, unwilling to rest their decision solely upon 
a view which depends largely on the state and structure of the pleadings. 
They are therefore willing to assume—contrary to the view already express- 
ed, and contrary also to the view of the Subordinate Judge—that a sub- 
stantive case of undue influence is open to the plaintiffs on the pleadings. 
Their Lordships would in the first place observe that the Chief Court, as 
they read their judgment, do not affirm that, on the evidence, a case of 
undue influence has been established. The Chief Court ride off on what 
they describe as a question of law relating to undue influence, without in 
terms affirming its existence. Now their Lordships have already expressed 
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the opinion that, treating the case of undue influence as ançillary to the 
substantive case of fraud, the latter case is not made out by the evidence, 
and they do not propose to repeat in this connection what they have al- 
ready said. The evidence for the defence, moreover, which theig Lordships 
are prepared to accept, negatives any such case—assuming, contrary to 
their Lordships’ opinion, that a prima facie case of undue influence had 
been made out in evidence by the plaintiffs. On what is connoted by the 
phrase “undue influence,” Lord Cranworth in the case of Boyse v. Ross- 
borough’, said: 

It is- sufficient to say that, allowing a fair latitude of construction 
they must range themselves under one or other of these heads—coercion 
or fraud. ` 

Of neither is there, in their Lordships opinion, evidence in this case. 
Accordingly the plaintiffs case; in so far as based on undue influence, 
assuming it to be open to them, like their case on fraudulent misrepre- 
sentation, also fails. ` i , 

One further consideration on this head falls to be mentioned. If a 
substantive case of undue influence may be deemed—contrary to their 
Lordships’ view—to have been disclosed in the pleadings, and established 
in evidence, then the present suit is plainly barred by time, as the Sub- 


ordinate Judge held. In the view taken by their Lordships, the plaintiff, 


not being of weak intellect, was aware of the character of the transaction 
at the date when it was entered into. But, apart from that, the plaintiff, 
on his own confession, became aware of the true character of the deed 
which he signed within a few months of its execution (cf. 'p. 37). It 
was suggested that the phrase “a deed of gift” may be ambiguous, and 
that in a sense a deed of management may. be regarded as a deed of gift. 
But, even assuming that to be so, the plaintiff makes it quite clear, in the 
passage cited, that he came to know; a few months after its execution, 
that he had signed, not a deed of management, but a deed of gift of his 
property. If that be so, the suit is plainly out of time, and is barred by 
Sec. 91 of the Limitation Act (cf. Rani Janki Kunwar v. Raja Ajit Singh*). 
The error into which the Chief Court fell, in -their Lordships’ opinion, is 
that they thought the three years permitted by the Limitation Act began 
to run, not from the’ discovery of the plaintiff of the true nature of the 
deed which’ he had signed, but from the date when he escaped from the 
influence by which, according to the plaintiff, he was dominated. Whe- 
ther the facts as proved bring the claim within the limitation period even 
on this view is a question on which their Lordships express no opinion. 
It suffices to say that for the doctrine of the Chief Court their Lordships 
are unable to find any sufficient justification. 

Their Lordships will therefore humbly advise His Majesty that the 
appeal of the defendant should be allowed, and that the decree of the 
Subordinate Judge of September 9, 1909, be restored. It follows that 
the cross-appeal falls to be dismissed. The plaintiffs must pay the costs 
here and in the Chief Court. ; 

Appeal allowed 
Rankin, Ford & Chester—Solicitors for the appellant. 


B. L. Wilson & Co.—Solicitors for the respondents. 
26 H. L. Rep. 49 į 7 a S14 TL A, 148=15 Cal. 58 
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KENNETH DE SOLA JOSEPH AND ANOTHER 
VETSUS 
ESTHER PHILLIPS* 
Will—Constiuction—"Personal effects”—Meaning of —Whether includes money 
and securities. 

Testator, by his wall, provided that “I bequeath my personal effects in 
my room, including pictures, roll-top desk and chiffonier complete with 
their contents to my niece.” Held, that the bequest was merely of per- 
sonal effects, that is to say, physical chattels, having some personal con- 
nection with the testator such as articles of personal or domestic use or 
ornaments, clothing furniture and so forth and would not include money 
or securities for money found in the roll-top desk. 

APPEAL from a decision of the Court of Appeal for Ontario. 


W. N. Lilley, K.C. for the appellants. 
N. W. Rowell, K.C. and G. C. Lindsay for the respondent. 


The following judgment was delivered by 
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° Lorp WARRINGTON oF CLYFFE—This is an appeal from a judgment Ford Waririe- 


of the Court of Appeal of Ontario, dated October 3, 1932, allowing an 
appeal from the judgment of Orde, J. A., dated September 18, 1931. 

The appeal raises a short question on the construction of the will of 
the testator, Abe Lyons. 

The will was dated June 16, 1928. The testator died on July 26, 
1930, after an illness which began early in June. On June 8, 1930, he 
was moved to hospital, where he remained until his death. During that 
time he was mentally incapable of looking after his affairs. 

He was a ntember of the firm of Lyons and Marks, and spent most 
of his time travelling for the firm, only returning to town for week-ends. 
He lived alone in one room in Euclid Avenue, Toronto. ' 

The appellant, Kenneth Joseph was in the confidence of the testator, 
looking after his private financial affairs. He and the testator each had 
a key of a safety deposit box in their joint names at the Dominion Bank, 
in which securities of the testator were kept. The appellant opened this 
once a month for the purpose of detaching coupons and other purposes 
connected with the securities. He also, at the testator’s request, procured 
a duplicate key of the drawer hereinafter mentioned in the desk in his 
room. 

Under these circumstances, the testator made his will. It was pre- 
pared by his solicitor on his instructions. 

The will is in paragraphs. Paragraph 1 contains the usual direction 
for payment of debts and so forth. Paragraph 2 contains a bequest of 
a specific legacy of a gold watch. Paragraphs 3 and 4 are in the follow- 
ing terms:— 

3. I bequeath my jewels, including my diamond bar pin and extra 
stone in safety deposit vault at Toronto General Trust Corporation to 
my niece, Leah Singer, wife of Israel Singer. e 
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4. I bequeath my personal effects in my room, including pictures, 
roll-top desk and chiffonier complete with their contents to my niece, 
Esther Phillips, wife of Nathan Phillips. 

Paragraph 5 contains special directions for the disposal of his interest 
in his firm’s business and paragraphs 6 to 16 contain a number of pecu- 
niary legacies and a residuary gift in favour of the appellants, who are 
also appointed executor and executrix. 

Among the pecuniary legacies were one of $5,000 to the respondent 
and to each of her children living at his death $500. 

The question arises with regard to the bequest of the personal effects 
contained in paragraph 4 and in particular, as to the contents of the 
roll-top desk. 


In the desk below the roll-top there was a drawer. This is the drawer 
of which as hereinbefore mentioned, the appellant Kenneth Joseph had 
a duplicate key. When the testator was taken ill in June, 1930, there 
were in this drawer three pass books referring to his deposit accounts, two 
in the Bank of Montreal and one in the Dominion Bank for a total sum 
of $30,575°62, and nine promissory notes, all payable to order and not 
endorsed and all of apparently little or no value. 

Shortly after the removal of the testator to hospital the first appel- 
lant in (as their Lordships believe) perfect good faith and as he thought, 
in the testator’s interest and on his behalf, removed the pass books and 
the promissory notes from the drawer and deposited them in the safety 
deposit box above referred to. Their Lordships attribute no blame to the 
appellant for his action, but for the purposes of their decision assume that 
it did not affect any right of the legatee, and proceed to deal with the 
case as if the books and notes had formed part of the contents of the desk 
at the death of the testator. The desk also contained other things as to 
which no question has been raised. ; 

The question is whether the bequest on its true construction is only 
of things which can properly be treated as personal effects, that is to say, 
physical chattels, having some personal connection with the testator such 
as articles of personal or domestic use or ornament, clothing furniture and 
so forth which would not include money or securities for money or whe- 
ther in the actual contents it extends to the choses in action represented 
by the pass books and the promissory notes. - 

Their Lordships are of opinion that the former is the true construc- 
tion. The bequest is one of personal effects and it cannot properly be said 
that by the mere direction to include the desk with its contents he in- 
tended so to enlarge the scope of the bequest as to include property not 
within the term “personal effects,” and the inclusion of which. would 
convert the bequest into a pecuniary legacy of over $30,000. Probably 


’ the testator regarded the pictures, the chiffonier and the desk as of a special 


description making it desirable ex abundanti cautela to mention them as 
being in his view, covered by the terms of the bequest, and considerable 
support is afforded to this view by the bequest in paragraph 3. That is a 
bequest of jewels, including two particular jewels in a safety deposit vault 
and nos in his own room. The use of the word “including” in this 
paragraph clearly did not extend the bequest to anything not a jewel. 
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The frame of the will, the separation of the specific gifts of chattels from Cu 
the pecuniary legacies, points in the same direction. 

If the above view upon the construction is correct, the pass books and 
Promissory notes not being within the description of personal chattels it Jose» 
becomes unnecessary to consider whether they were of such a nature that pee 
the bequest of them would have conferred on the legatee the right. to the 
choses in action represented by them respectively. Their Lordships how- 12"! Les 
ever, must not be supposed to accept the views of the Court of Appeal on Gaei 
this point. With all respect they appear to have been misled by decisions 
on the law affecting donationes mortis causa. These gifts depend for 
their validity on the physical delivery to the donee of something the 
possession of which may confer a title to claim the real subject of the 
gift. In the case of a legacy the subject of it if a chose in action may 
be itself bequeathed, and the bequest entails on the executor the duty 
of placing the legatee in possession. The case of re Robson! was one 
purely of construction and depended on its own peculiar circumstances. 

On the whole, their Lordships are of opinion that the appeal should 
be allowed and the order appealed from should be reversed and that of the 
Supreme Court restored, and that there should be no order as to the costs 
eithgr in the Courts below or of this appeal. They will humbly advise His 
Majesty accordingly. 
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Appeal allowed 
Blake & Redden—Solicitors for the appellants. 
J. Nadler & Co.—Solicitors for the respondent. 
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BHARAT SINGH (Defendant) Civiu 
. VETSUS ne 
JEOBODH LAL (Plaintiff)* ae, 
Hindu Law—Legal necessity—Joint family—Member mortgages property—Subsc- Atri! 16 
quently mortgagor becomes solely entitled to entire property—Whether cas oats 
challenge his own mortgage. Arran, J. 
Where a member of a joint Hindu family, who had executed a mort- Coctistrr, J 
gage of joint family property, becomes solely entitled to the entire joint 
family property by right of survivorship, he cannot challenge the validity 
of his own mortgage on the ground that it was not supported by legal 
necessity. 
SECOND APPEAL from a decree of MauLvi S. Nawas Hasan, Second 
Additional Subordinate Judge of Jaunpur, confirming a decree of PANDIT 
Suraj Prasan Duse, Munsif of Shahganj. 


Shiva Prasad Sinha for the appellant. 

K. Verme for the respondents. 

The judgment of the Court was delivered by 

IgpaL Anman, J.—This is a defendant’s second appeal and arises out —tybal 
of a suit for sale on a mortgage dated December 1, 1917, executed by ^bmad, J. 
Melhu Singh in favour of the plaintiff-respondent for a sum of Rs, 140. 
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The interest provided by the mortgage-deed was Rs. 1-8-0 per cent per 
month compoundable with yearly rests. The property mortgaged was 
the property belonging to the joint Hindu family consisting of Melhu 
Singh and his brother Ram Daur. It is admitted that on the date of the 
mortgage the joint family consisted of Melhu Singh and Ram Daur, and 
neither of them had any sons. Ram Daur died in the life-time of Melhu 
Singh, and thus Melhu Singh became solely entitled to the entire family 
property including the property mortgaged under the deed in suit. Melhu 
Singh died leaving certain daughters and daughters’ sons. The defendants 
to the present suit were the daughters and the daughters’ sons of Melhu 
Singh and certain transferees from the daughters. The suit was contested 
by one of the daughters, one of the daughters’ sons and by one of the 
transferees. The contesting defendants denied the execution of the mort- 
gage and receipt of the consideration by Melhu Singh. They also pleaded 
that the debt evidenced by the mortgage deed was not raised for legal 
necessity and as such, the property mortgaged could not be made liable for 
the same. The defendants further alleged that the execution of the 
mortgage-deed was brought about by the exercise of undue influence. 
Lastly they pleaded that the stipulated rate of interest was excessive and 
penal, ; . 


‘ ý a 

Both the courts below overruled the pleas urged in defence and passed 
a decree in the plaintiff’s favour for the principal amount together with 
interest at the rate stipulated in the mortgage-deed. The’ courts below 
held that it was not open to the daughters or to the daughters’ sons or 
to transferees from them to raise the question of legal necessity. The 
lower appellate court, however, proceeded to consider whether or not the 
debt secured by the mortgage was for legal necessity and answered the 
question in the affirmative. 


The learned counsel for the appellant contends that the courts below 
were wrong in holding that the plea of want of légal necessity could not 
be raised by the contesting defendants. In view of the finding recorded 
by the lower appellate court that the entire sum of Rs. 140 borrowed by 
Melhu Singh was required for family necessity, the question of law argued 


- by the-learned counsel does not arise. But as the matter has been argued 


before us, we consider it desirable to express our opinion on the point. 


It is well-settled that in the case of an alienation of joint family 
property by the manager of that family or by one of the co-parceners, it 


“is open to other co-parcehers to challenge the alienation, if the same is not 


supported or occasioned by family necessity. It is equally well-settled 
that it is not open to a co-parcener who was‘not in existence on the date of 
the alienation and is born subsequently to challenge the validity of the 
alienation that was made before he was born or begotten. ‘This pro- 
Position is based on the principle of Hindu law that it is only by birth 
that a son obtains an interest in the family property. On the other hand, 
it is also well-settled that if a co-parcener is in existence on the date of 
an alienation of the joint family property, and as such has the right to 
challenge the validity of that alienation, his right survives to co-parceners 
born subsequent to the date of the alienation. But we are not aware 
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of any rule of law that entitles a mortgagor who has mortgaged joint 
family property to call into question the validity of his own mortgage 
and thus derogate from his own grant. : 

In the case before us on the death of Ram Daur, Melhu became 
entitled to the entire family property including the property mortgaged 
under deed in suit by right of survivorship. But as Melhu had executed 
the mortgage-deed, he cannot be allowed to put the mortgagee to proof 
of legal necessity and thus challenge the validity of his own mortgage. 
The proposition that a grantor cannot derogate from his own grant is a 
Proposition of universal application and there is nothing in Hindu law 
that makes it inapplicable to cases of transfers of joint family property. 
It is contended by the learned counsel for the appellant that as Ram 
Daur was entitled to call into question the validity of the mortgage in suit, 
and as on his death Melhu became entitled to his interest in the familv 
property by right of survivorship, Melhu—so to say—a successor-in-in- 
terest of Ram Daur became entitled to question the validity of the mort- 
gage in suit on the ground that it was not supported by legal necessity. 
We are unable to agree with this contention. It may be, as has been 
pointed out above, that the right of a co-parcener, who is in existence on 
theedate of the alienation, to challenge the validity of the same on the 
ground that the transfer was not made for family necessity, survives to 
subsequently born sons who from the date of their birth become co- 
parceners in the family property. But that principle of law has, in our 
judgment, no application to a case where by right of survivorship the 
mortgagor himself becomes solely’ entitled to the entire family property 
and there is no other person left who has any interest in that property. 
The reason for this is not far to seek. When the mortgagor becomes 
solely entitled to the family property including the property mortgaged 
by him, the principle of Jaw that a mortgagor is estopped from denying 
the validity of the mortgage executed by him comes into play, and as such 
the mortgagor cannot avail himself of the right of the other co-parceners, 
who may have been in existence on the date of the mortgage, to challenge 


the validity of the same. . 


The next point raised by the learned counsel for the appellant was as 
regards the rate of interest. He contended that the interest was excessive, 
penal and unconscionable and as such ought to be reduced. In support 
of this contention he relied on a decision of this Court in Gajraj Singh v. 
Muhammad Mushtaq Ali’, in which it was held that prima facie and in 
the absence of special circumstances to the contrary, the rate of 12 per 
cent per annum simple may be taken as a fair, proper and reasonable rate 
in a mortgage transaction. The case cited by the learned counsel for the 
appellant has no application to the facts of the present case. The reported 
case was governed by the provisions of the Usurious Loans Act (Act X of 
1918). It is conceded that that Act does not apply to the case before us. 
The learned counsel however argues that the observation in that case 
that the fair and proper rate of interest in a mortgage transaction is 12 
per cent ought to be taken as a safe guide in settling the rate at which 
interest ought to be awarded to the plaintiff-respondent on the moetgage 

11934 A. L. J. 170 


Civi 





1934 





BHARAT 
SINGH 
v. 
Jreosopir LaL 





Iqbal 
Ahmad, J. 


Civ 


1934 





BHARAT 
SINGH 
v. 
Jconopir LAL 





Iqbal 
Abmed, J 


TESTA- 
MENTARY 


1934 


Apul 5 





SULAIMAN, 
C. J. 
Kine, J. 


King, J. 


596 HIGH COURT l [1934] 


debt. The argument of the learned counsel is not tenable as in the 
absence of a finding to the effect that the contract evidenced by the 
mortgage-deed in suit was brought about by the exercise of undue in-- 
fluence, the court has na jurisdiction to interfere with that contract and 
substitute a new one in lieu thereof. The matter is set at rest by a deci- 
sion of their Lordships of the Privy Council in Raghunath Prasad v. 
Sarju Prasad?. Their Lordships held in that case that although a mort- 
gage for ample security provides for excessive and usurious interest, no 
presumption arises that it was induced by undue influence in the absence 
of proof by the mortgagor that the mortgagee was in a position to domi- 
nate his will. In the case before us, there is no evidence to lead to the 
conclusion that the plaintiff-respondent was in a position to dominate 
the will of Melhu. That being so, the courts below were right in award- 
ing interest to the plaintiff-respondent at the contractual rate. 
For the reasons given above, we affirm the decision of the courts 
below and dismiss this appeal with costs. 
Appeal dismissed 
FLL R. 3 Pat. 279 


, e 
SUKHI SUNDARI DASI—IN THE Goops oF* 

Succession Act (XXXIX of 1925), Sec. 222—Executor—Ap poimtment—By neces- 
sary implication—Testator authorises executor under will to nominate an 
executor tf be liked. = : 

A testatrix in her will appointed one A as the executor and also 
authorised him to nominate an executor if he liked. Probate was granted 
to A but he was not able to realise the entire estate. Before his death A 
executed a will appointing B as the executor to administer the estate. On 
B’s application for a fresh probate being granted to him, held, that inas- 
much as the testatrix in her will had authorised A to nominate an executor 
and he had done so, it must be taken that B had been appointed under 
the will by necessary implication, and probate should be granted to him. 

A. P. Bagchi for the applicant. i i 
The judgment of the Court was delivered by 


Kine, J.—This is an application for the grant of probate of the un- 
administered portion of the estate of Sukhi Sundari Dasi of Benares who 
died about 1900. She left.a registered will under which she had appointed 
Biswanath Koosary, who was the father of the present applicant, as the 
executor and had also authorised-him to nominate an executor if he liked. 
Probate was granted to Biswanath Koosary but he was not able to realize 
the entire estate. He died some 17 years ago, but before his death he 
executed a registered will appointing his son, the present applicant, as 
the executor to administer the estate. 

The present application is made for a fresh probate being granted 
to the applicant. ` 

Under Section 222 of the Indian Succession Act (Act XXXIX of 
1925) probate can be granted only to an executor appointed by the will 
but sugh appointment may be expressed or by necessary implication. Sec- 


* Application in Testamentary Case 14 of 1900 
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tion 224 also shows that when there are several executors so appointed, 
probate may be granted to them all simultaneously or at different times. 
The illustration to that section shows that where A is an executor of B’s 
will by express appointment and C an executor of it by implication, pro- 
bate may be granted to A first and then to C. 

It is therefore quite clear that if the present applicant were to be 
treated as a person who was appointed under the will by necessary impli- 
cation as the executor he is entitled to apply for a fresh probate in his 
own favour. 

In Moosa Haji v. Haji Abdul Sir Lawrence Jenkins, C. J. pointed 
out that there was nothing in the Probate and Administration Act which 
imposed upon a testator an obligation himself to name his executor and 
that there was nothing which precluded a testator from appointing as his 
executor such person as some one selected by him may name for that 
purpose. The learnéd Chief Justice cited some English cases as showing 
that such an appointment has been held to be good consistently in England. 

It therefore seems to us that inasmuch as Mst. Sukhi Sundari Dasi 
in her will had authorised Biswanath Koosary to nominate an executor 
and he has done so, it must be taken that the present applicant has been 
appointed under the will by necessary implication. 

We accordingly direct that probate be granted to the applicant of the 
will of Sukhi Sundari Dasi. 


Probate granted 
15 B. L. R. 639 at 641 


KATORIA (Defendant) 
f Versus 
.. OM PRAKASH (Plaintif) * 

Civil Procedure Code, Sec. 11—Decision against mortgagor after execution of 
mortgage deed—Mortgagee no party to the suit—Whether operates as res 
judicata against mortgagee. 

Any decision obtained against a mortgagor after the execution of the 
mortgage deed cannot operate as res judicata against the mortgagee, who 
was no party to the suit. Much less will a decision between a transferee 
of the mortgagor and a third person operate as res judicata between the 
mortgagee and such transferee, when the same question arises in a subse- 
quent suit. The mortgagee cannot be considered to be litigating unde: 
the same title in the subsequent suit as the mortgagor did in the earlier 
suit. Nor can he be said to be litigating under the same title as the 
transferee of the mortgagor. 

A mortgaged a shop to the present plaintiff. Later A sold the shop to 
B. The present defendant being in possession B had to institute a suit for 
possession making the present defendant and A parties to the suit, and 
this suit was dismissed on the finding that A had no title to the shop in 
dispute. In a subsequent suit the present plaintiff obtained a decree for 
sale of the shop on the basis of his mortgage and himself purchased the 
property in execution. -Having failed to obtain actual possession the 
plaintiff instituted the present suit for possession against the defendant, 
who contended that the decision in B’s suit operated as res judicatae Held, 
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that the contention was not well founded and it was accordingly open to 
the plaintiff to establish A’s title to the shop in dispute. . 
SECOND APPEAL from a decree of Maurvi S. IFTIKHAR HUSAIN, 
Subordinate Judge of ‘Etah, confirming a’ decree of Basu RIKHESHWARI 
Prasan, Munsif of Kasganj. 


Benod Behari Lal for the appellant. 
“Panna Lal and N. A. Sherwani for the respondents. 


The following judgment was delivered by 


NIAMATULLAH, J.—This is a second appeal by the defendant Fats 
the decree passed by the learned Additional District Judge, Etah, up- 
holding in appeal the decree passed by a Munsif of that district in a suit 
for Possession brought by the plaintiff Dhani Ram, ‘who, has since died 
and is now represented by his son Om Prakash. The suit was decreed by 
the trial court. The defendant’s appeal to | the lower court was unsuc- 


cessful. 


The ee so far as they are necéssary for A purposes of this appeal, 
are no longer i in dispute. The shop in dispute, together with a‘ house, be- 
longed to one Ganga Ram, son of Ishwar Das, of Kasganj, where the 
property in dispute is situate. ‘There were many persons in Kasganj of the 
name Ganga ‘Ram, and-this fact has proved to be a fruitful source of 
litigation. The plaintiff Dhani Ram claimed title under a mortgage-deed 
executed by Ram Chandar, son of Ganga Ram, alleged to be the son of 
Ishwar Das, on March 16, 1921. The mortgage was in respect of the 
shop in dispute. Subsequently Ram Chandar sold the house and the 
shop in dispute to one Dal Chand. The latter was resisted by Mst. 
Katoria, defendant-appellant, in taking possession of the house and the 
shop. She claimed to be the widow of Jai Dev, son of Ganga Ram, son of 
Ishwar Das. She denied that Ganga Ram, son of Ishwar Das, had an- 
other son Ram Chandar. Her case was that, on the death of Ganga 
Ram, son of Ishwar Das, his interest in the house and the shop devolved 
upon his only son Jai Dev, her husband, on whose death she obtained 
the entire property under a will executed by Jai Dev. It became neces- 
sary for Dal Chand to institute a suit. for recovery of possession against 
Mst. Katoria. Accordingly he instituted such a suit against her. The 
principal .question in the case was whether Ram Chandar, the vendor of 
Dal Chand, was the son of Ganga Ram, son of Ishwar Das. It does not 
appear to have been disputed that Jai Dev was the son of. Ganga Ram, 
son of Ishwar Das. Dal Chand’s case was that, on the death of ‘Ganga 
Ram, son of Ishwar Das, his property devolved upon his two sons, Jai Dev 
and Ram Chandar, and that on the death of Jai Dev his interest survived 
to Ram Chandar, so that he became the sole owner of the house and the 
shop. In this view, Ram Chandar was entitled to transfer the house and 
the shop in their entirety to Dal Chand. , Ram Chandar was a party to 
that case, but Dhani Ram, the plaintiff of the present suit was not. He, 
however, gave evidence in support of Dal ‘Chand’s allegation that Ram 
Chandar was the son of Ganga Ram, son of Ishwar Das. It was held that 
Ram Ghandar was not the son of Ganga Ram, son of Ishwar Das. Dal 
Chand’s suit was accordingly dismissed finally by this Court on March 
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29, 1926. Dhani Ram then instituted a suit in 1927 for enforcement of 
his mortgage against Ram Chandar. He did not implead Mst. Katoria. 
It does not appear whether the suit was contested, but this fact is not 
material in view of the findings arrived at by the lower court. A decree 
for sale was passed in due course. The property was sold and purchased 
by Dhani Ram himself. Formal delivery of possession was given to Dhani 
Ram; but he did not succeed in obtaining actual possession and had to 
institute against Mst. Katoria the suit which has given rise to this appeal. 
The suit was resisted, inter alia, on three grounds. 


(1) The decision in Dal Chand’s suit operates as res judicata in the 
present litigation: (2) Ram Chandar is not, in fact, the son of Ganga 
Ram, son of Ishwar Das: and (3) Mst. Katoria has been in adverse posses- 
sion of the shop in dispute. Both the lower courts have found that the 
decision in Dal Chand’s suit does not operate as res judicata, and that 
Ram Chandar was the son of Ganga Ram, son of Ishwar Das. They also 
repelled the plea of adverse possession put forward by the defendant- 
appellant. 

In second appeal the aforesaid pleas have been reiterated. It is ob- 
vious that, if the decision in Dal Chand’s suit operates as res judicata bet- 
ween Dhani Ram and Mst. Katoria, it is not necessary to consider the 
finding of fact, arrived at by the courts below, namely, that Ram Chandar 
was the son of Ganga Ram, son of Ishwar Das. It may, however, be 
mentioned that the learned advocate for the defendant-appellant has chal- 
lenged that finding on the ground that some inadmissible evidence has 
been relied on by the lower appellate court and that some evidence adduc- 
ed on behalf of the defendant has been ignored. 

The learned advocate for the appellant argues that as Dhani Ram 
acquired part of the interest which he now claims to be vested in him 
after Dal Chand’s litigation, the decision in Dal Chand’s suit operates as 
res judicata so far, at any rate, as the equity of redemption is concerned, 
which became vested in Dhani Ram in 1927, several years after the deci- 
sion in Dal Chand’s suit. I do not think this contention is well-founded. 
Any decision obtained against a mortgagor after the execution of a mort- 
gage-deed cannot operate as res judicata against the mortgagee, if he 
(the mortgagee) was no party to the suit. Much less will a decision 
between a transferee of the mortgagor and a third person operate as res 
judicata between the mortgagee and such transferee, when the same ques- 
tion arises in a subsequent suit. The mortgagee cannot be considered to 
be litigating under the same title in the subsequent suit as the mortgagor 
did in the earlier suit. | Nor can he be said to be litigating under the same 
title as the transferee of the mortgagor. It is clear to me that in the earlier 
litigation Dal Chand did not represent the interest vested in Dhani Ram, 
nor can Ram Chandar, who was a defendant in that case, be said to re- 
present the mortgagee’s interest after the mortgage. This view is sup- 
ported by Ram Chandra Dhondo Kulkarni v. Malkapa' and cases therein 
considered. The fact that the mortgage was enforced ‘subsequent to 
the decree in: Dal Chand’s suit and the plaintiff purchased the shop in 
dispute after it will, in my opinion, make no difference. Dhany Ram 
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acquired his right to sell the mortgaged property in 1921 by virtue of his 
mortgage deed. Ram Chandar had parted with an interest in the pro 
perty on execution of the mortgage deed, one of the incidents of which, 
was that the mortgaged property was liable to be sold if the mortgage 
money was not paid within due date or when demanded by the mortgagee. 
After the mortgage, the property in the hands of the mortgagor, Ram 
Chandar, was subject to the liability of being sold in enforcement of the 
mortgage. Mst. Katoria did not acquire the rights of Ram Chandar by 
virtue of the decree in Dal Chand’s suit, which merely created a bar 
against Dal Chand and those claiming under him. That bar does not 
operate against the plaintiff who can establish Ram Chandar’s right. In 
this view, I am unable to accept the argument of the defendant’s learned 
advocate that Dhani Ram acquired part of his present interest after the 
decree in Dal Chand’s suit and therefore the decree affects the part so 
acquired. 

[His Lordship then considered the question whether Ram Chandar 
was the son of Ganga Ram, son of Ishwar Das, and came to the conclusion 


-that the finding arrived at by the lower courts was one of fact and must 


be accepted as conclusive in second appeal. | 

The defendant’s plea of adverse possession has no force. The magt- 
gage in favour of Dhani Ram was a simple mortgage. He acquired his 
right to possession for the first time when he purchased the shop at the 
auction held in 1928 in execution of his own decree. The present suit 
was well within 12 years from that date. 

The result is that this appeal fails and is dismissed with costs. 


| Appeal dismissed 
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i BABU alias GOVINDOSS KRISHNADOSS (Plaintiff) 
Pay versus 
THE OFFICIAL ASSIGNEE OF MADRAS AND OTHERS 
(Defendants) * 


THANKERTON Contract Act, Secs. 253(1) (2) and (10), 262 and 263—Representatives 
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of a deceased partner—Rights of —Surviving partners entitled to incur debts 
only for winding up—Hindu law—Joint family—Partition—Award dividing 
property—Business allotted to two brothers—Partnership inter se. 


‘jim 


The right of the representatives of a deceased partner ıs one of property 
and does not rest merely on contract, and the surviving partners, who 
have the right and duty to realise the partnership property, hold a fidu- 
ciary relationship towards the deceased partner’s representatives as regards 
his interest in the partnership property, though the latter have no such 
right in any individual asset of the partnership property as will entitle 
them to interfere with the surviving partners’ right to deal with and dis- 
pose of any such asset, for the purpose of realisation. Such representative 
is entitled to an accounting for the assets of the partnership property free 
from debts, secured or unsecured, incurred by the surviving partners or 
partner, except in so far as these were incurred for the purpose of winding 
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up, or so far as the creditors bona fide and reasonably believed that they 
were so incurred. 

Bourne v. Bourne, [1906] 2 Ch. 427 approved. 

A joint Hindu family consisting of five brothers carried on a joint 
famuly business. On the application of two of the brothers for a partition 
of their shares, the matter was referred to arbitration and under an award 
the family business was allotted to two of the brothers. Held, that the 
award must be deemed to have severed the joint status as between all thc 
members of the family and the two brothers to whom the business was 
allotted became partners therein from the date of the award. The onus 
of proving subsequent re-union between the two brothers lay on the party 
asserting such re-union. Mere description in one or two documents that 
the business was carried on as a co-parcenary business was insufficient to 
establish re-union. On the death of one of the partners who left behind 
him a minor son the surviving partner began to represent the business 
as a joint family business, and incurred debts, held, that the partnership 
was dissolved by the death of the partner and his minor son was not 
bound by any debts incurred by the surviving partner which were not 
connected ın any way with the realisation of the partnership assets, and 
further having been incurred on a representation that the family was a 
joint family, the creditors could not claim to be bona fide creditors who 

è had advanced money for purpose of winding up of the partnership. 
APPEAL from a decision ‘of the High Court of Judicature at Madras. 


L. DeGruyther, K.C. and S. Hyam for the appellant. 
A. M. Dunne, K.C., Vere Mockett, K. V. L. Narasimbam and J. China 
Durai for the respondents. 


The following judgment was delivered by 


Lorp THANKERTON—These are six consolidated appeals from six 
decrees all dated April 1, 1931, made by the High Court of Judicature at 
Madras in its civil appellate jurisdiction, which reversed six decrees of 
different dates made by the same Court ‘in its ordinary original civil juris- 
diction. As will be seen later, a decision in the leading appeal (No. 101 
of 1932) will, in effect, apply equally in the remaining appeals. 

Babu alias Govindoss Krishnadoss, who is appellant in all the appeals, 
was plaintiff in the principal suit (C. S. No. 622 of 1923), which was 
filed through his next friend Laldoss, his uncle, on account of his then 
minority, on August 30, 1923, and is the subject of the leading appeal. 
The appellant’s father, Krishnadoss, died on August 13, 1908, and the 
main question is whether his father’s interest in the business carried on 
under the name of Muralidoss Ramdoss & Co. was that of a partner or 
of a member of an undivided Hindu family. If the latter be the correct 
view, the appeals admittedly fail; if the business was a partnership, a 
question arises whether the interest of the appellant’s father is affected 
by debts, secured and unsecured, contracted by the firm some years after 
the date of his father’s death, and, if so, to what extent? 

The trial Court held that the firm at the time of the death of the 
appellant’s father was an ordinary partnership and that’ the debts subse- 
quently contracted by the firm did not affect his interest in the firm. 
On appeal the High Court held that the firm was a joint Hindu family 
firm; they further held that, even if it was a partnership firm, the interest 
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of the appellant’s father in the firm was liable for the debts subsequently 


contracted. 


The following pedigree shows the relationship of the appellant in the 
‘family in question and the parties to the principal suit, so far as they 
are members of the family: — 


RAMDOSS GHANSHAMDOSS 


. (d. October 17, 1879) 
'M. Kamalabai or Akka 





; eis: 
“d. April 24, 
_ 1907) 
M. Yasodabai 
or Jessubai 
or Jessu 


| 

Putlibai 

Nani or Nanu 
m. Laldoss 


alias - 


Govardindos Balamukundoss 





| 
Baghavandoss Subbaráyadoss 





(d. September (b. 1866) (b. 1869) 
26; 1909) (d: 1896) (d. 1911) 
m. Kammubai ° 
(d. January ` 
1926) 
D-5 >; 
| z se 
| eae: Dwarakdoss 
Krishnadoss Ist deferidant 2nd defendant 
(b. May 16, (b: April 6, (b. November 
1884) 1885) 12, 1891) 
(d. August 13, m. Gangabai (d. January 14, 
1908) ~ : ` 1925) 
m. Radhabai m. Jamna Bai 
4th defendant 
Ramdoss 
Babu 3rd defendant 
alias Goyindoss. (b. August 9, 
(b. November 1914) 


18, 1907) 
plaintiff 


(b. 1878) 
(alivė) 


The following facts may be taken as beyond controversy in the appeal. 
The appellant’s ancestor, Ramdoss Ghanshamdoss, came to Madras and 
carried on a business in cloth, money-lending and yarn, and acquired 
landed properties, houses and gold and silver. 
five sons, of whom two—Murali and, Govardan—were then major. These 


He died in 1879, leaving 


“two sons carried on the business as the managers of a joint Hindu family 


business until 1890, by which time their younger brothers Balamukun and 
Bhagwan had become major, while Subbaraya was still minor. 
as the result of a demand by Balamukun and Bhagwan and their mother, 
Kamalabai Amma, as guardian of Subbaraya, and submissions by the 
parties, a panchayat award, dated September 27, 1890, was made, under 
which admittedly a partition was: effected of the shares of the three 
younger brothers, and the family business was allotted to the shares of the 


two elder brothers, Murali and Govardan 


to hawe any interest therein. 
The principal matter of controversy is whether this award left Murali 


In 1890, 


, the younger brothers ceasing 
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and Govardan as undivided co-parceners or as partners in the business, 
and, if they were partners, whether there was a subsequent re-union bet- 
ween them. But, without prejudice to these questions, it is the fact that 
they carried on the business until 1906 when their respective sons, Krishna 
and Gokul, were assumed into active management, and thereafter it was 
carried on by them and the survivors until about 1919, or later when the 
business began to get into difficulties and, ultimately, on November 28, 
1924, Gokul and Dwarka were adjudicated insolvents. Throughout the 
whole period from 1879 to this date the business was carried on under the 
style of Muralidoss Ramdoss & Co. 

In the opinion of their Lordships, the first question to be determined 
is whether the award of 1890 effected a partition between the shares of 
Murali and Govardan, and that depends on the construction of the award, 
in regard to which the subsequent actings of the parties is not relevant. 
Their Lordships agree with the view of this matter taken by the Trial 
Judge and they are unable to agree wich the view expressed by Ramesam, 
J., in which Stone, J. concurred. - The award itself appears to contain a 
narrative of every materjal surrounding circumstance, and it divides the 
properties into five shares, equal in value but varying in character, and has 
appended to it receipts for the shares. Their Lordships are clearly of 
opinion that the award effected a complete partition between each of the 
five brothers, and they agree with the reasons given by the learned Trial 
Judge. It follows that Murali and Govardan were left by the award as 
partners in the business, the interest of each partner being one-half, and 
the burden of proving that there was a subsequent re-union rests upon 
the respondents. It may be observed that there is nothing unusual in 
this particular burden of proof; it means hat the evidence of the change 
from partnership to co-parcenary must be sufficient to satisfy the Court 
that in fact it took place. It may further be observed that the circum- 
stances of the partition may themselves ease the burden of proof in the 
sense that they provide a sctting not unfavourable to re-union between 
certain of the parties to the partition. The present case appcars to pro- 
vide an illustration of this, for the narrative in the award makes clear 
that the demand for separation came from the three younger brothers, 
who stated that they would have no concern at all with the profit and 
loss of the business thereafter, and, while in law the award effected a 
separation of the interests of Murali and Govardan in the business, it 
would be natural enough for them to carry it on'in fact as a co-parcenary 
business. If, on the other hand, it had appeared that the partition had 
originated, at least partly, in the desire of these two brothers to separate, 
the burden of proof of the change would have been a heavier one. 

Bearing in mind that the respondents require to establish by the 
evidence that a re-union had taken place prior to the death of Krishna 
on August 13, 1908, the documentary evidence between the date of the 
award of 1890 and the death of Krishna may be first considered. In the 
first place, there is a series of formal documents, such as plaints, sale-deeds 
and mortgages, beginning in 1893 and ending with a mortgage deed of 
December 20, 1907, which, with the exception of a mortgage deed of 
November 4, 1907, do not afford any positive evidence in favour*of the 
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respondents, but, on the contrary, most of these documents afford positive 
evidence of co-partnership. But there are two outstanding documents 
in this period, the first of which consists of public notices by handbills 
and by advertisement in the “Madras Mail” and the “Fort St. George 
Gazette,” on October 20 to 23, 1906, which informed the public that 
Krishna and Gokul had been admitted by Murali and Govardan as “part- 
ners in our company” from October 19; 1906, and that the name of the 
firm would still be Muralidoss Ramdoss and Company. The other docu- 
ment is a letter addressed by Murali to Krishna and Gokul on February 13, 
1907, in the following terms:— | i a: 
My brother Govardandoss is very ill and unable to attend to business; 
I am now in a poor-state of health and I am advised to take rest. I am 
desirous of handing over the management of our business to you. You 
will therefore hereafter conduct the business of the firm of Muralidoss 
Ramdoss and Company and under the same name. I will if necessary give 
you any advice you may want till our partnership is dissolved by a proper 
deed. I will not object to buying and selling goods. ~ 
The letter is stamped with an eight annas stamp. The reference to the 
dissolution of their partnership by a proper deed, in their Lordships’ opi- 
nion, is inconsistent with anything but pattnership. The writer of ghe 
letter died less than ten weeks later. The subsequent mortgage deed of 
November 4, 1907; will be referred to later. ; 
The remaining documentary evidence consists of a series of account 
books beginning in 1893, and, with intervals, coming down to about 1909. 
The various accounts and the entries have been fully reviewed in the judg- 
ments of both the Courts below, and counsel for the respondents submitted 
an elaborate and able argumene'on them, but their Lordships are unable 
to draw any conclusive inferences from them, as they are not kept on any 
distinct system clearly based on either co-parcenary or partnership. 
‘On the death of Krishna, he was survived by the appellant, then less 
than a year old, and by Govardan and his sons Gokul and Dwarka, the 
latter being still minor. These four would then have constituted the 
joint family alleged by the respondents. There seems to be little doubt 
that Govardan, who died in September, 1909, was not in a condition fit 


' for active business, and that Gokul really controlled the business from this 


time onwards, though Dwarka may have been associated’ with him in it 
after he became major in-the end of 1909. After the death of Govardan 
the business appears to haye been consistently described in formal deeds 
and plaints as a co-parcenary business, which is in striking contrast to 
the description in similar documents prior to the death of Krishna, with 
the exception of the one mortgage deed-of November 4, 1907, which 
describes the business as that of a joint Hindu trading family. It appears 
clearly that the learned ‘Judges of the Appellate Court mainly based their 
finding of a previous re-union on this particular deed, but, in their Lord- 
ships’ opinion, such an isolated instance is quite an insufficient support for 
such a conclusion, unless it were made clear that Krishna was.an active ` 
party toit. The deed itself refers to a previous mortgage deed of January 
5, 1907, and wrongly narrates that the parties had been described in the 
earlier Geed as “members of a joint Hindu trading family merchants carry- 


` 
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ing on business in co-partnership,” whereas the actual description was 
only “merchants carrying on business in co-partnership.” It is proved 
that by November 4, 1907, Krishna was already afflicted by the wasting 
disease from which he died nine months later, and, though he may have 
been mentally unaffected, it is quite probable that he was not involved 
in the revisal of this particular deed. It may be further noticed that there 
is a subsequent mortgage deed of December 20, 1907, in which Govardan, 
Krishna and Gokul are described as the only surviving partners of the firm, 
and that, after Krishna’s death, there is a series of plaints, in which the 
business was described as a partnership, and which were all amended a 
month after Govardan’s déath so as to assert that it was a co-parcenary. 
If suspicion were a legitimate source of evidence, there is as much room 
for its consideration in these contemporaneous circumstances, as in the 
other circumstances to which the learned Judges in the Courts below 
appear to have attached some importance. Their Lordships desire to 
observe that, in their opinion, such circumstances as the basis on which 
the appellant’s plaint was originally framed, or the absence of Gokul and 
Laldoss from the witness box, or the absence of the accounts from 1890 
to 1893, there being no evidence of their being wilfully withheld, are 
inswfficient to overcome the positive evidence afforded by the documents 
or to prove sufficiently any re-union prior to the death of Krishna. 

Their Lordships are of opinion that the respondents have failed to 
prove any such re-union, and that accordingly, at the time of Krishna’s 
death, the business was a co-partnery, in which Krishna, Govardan and 
Gokul were partners. The appellant claims that Krishna then held a half 
share, Govardan and Gokul being each entitled to a one-fourth share. 
The respondents contended that, the presumption being for equality, 
Krishna was only entitled to a one-third share. Their Lordships are of 
opinion that the appellant’s view is the correct one. At the death of 
Murali in the previous year, Krishna became entitled to his share, and, in 
their Lordships’ opinion, the proper inference is that the surviving partners 
agrced that this share should be left in the business, thus giving Krishna 
a one-half interest in it. It follows that the appellant is entitled to call 
the surviving partner, Gokul, who also represents Govardan, the other 
partner who survived Krishna, to account for Krishna’s one-half share as 
it stood at the latter’s death. 

In the present suit the appellant sceks to recover a one-half share of 
inter alia certain immovable properties which were owned by the partner- 
ship prior to Krishna’s death. Certain of the respondents are secured 
creditors of Gokul, who hold one or more of these properties as part of 
their security. The other respondents are the Official Assignee of Gokul’s 
estate and certain unsecured creditors of Gokul. The main question is 
whether the appellant is entitled to have his claim satisfied out of the assets 
of the dissolved partnership, including the immovable properties in suit in 
preference to the claims of any creditors, secured or unsecured, in respect 
of debts incurred by the firm long subsequent to the dissolution of the 
partnership by the death of his father Krishna, or whether his claim is 
merely that of a creditor on the insolvent estate of the firm. If thg latter 
be held to be the correct view, the respondents further contended that the 
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: appellant’s claim fell to be postponed to the claims of the other creditors 


by virtue of Section 262 of the Indian Contract Act. 

There being no contract. of partnership, the provisions of the Indian 
Contract Act; 1872, apply to this case without qualification, and the part- 
nership was therefore dissolved by the death of Krishna (Section 253, 
Sub-section 10). Provision is made for the winding up of the busines 
so dissolved ,by Section 263, which provides as follows:— 

After a dissolution of partnership the rights and obligations of the 
partners continue in all ‘things necessary for winding up the business of 
the partnership. 

In substance this is identical with Section 38 of the English Balenershin 
Act of 1890. As regards the partnership property and its application, the 
following provisions of the Indian Act are material, viz. :— 

253.—(1) All partners are joint owners of all property originally 

_ brought into the partnership stock or bought with the money belonging 

to the partnership or acquired for purposes of the partnership business. 
All such property is called partnership property. ‘The share of each part- 
ner in the partnership property is the value of his original contributioa 
increased or diminished by his share of profit or loss. ` 

-(2) all partners are entitled to share equally in the profits of the part- 

‘nership business, and must contribute equally towards the losses sustained 

by the partnership. 
- 262. Where there are joint debts due from the partnership and also 
separate debts due from any partner, the partnership property must be 
applied in the first instance in payment of the debts of the firm, and, if 
there is any surplus, then the-share of each partner must be applied in 
payment of his separate debts, and the surplus (if any) in payment of his 
separate debts or paid to him. ‘The separate property of any partner must 
be applied first in the payment of his separate debts, and the surplus (if 
any) in the payment of the debts of the firm. 
These provisions are among the rights and obligations which are continued 
after dissolution for the purposes of winding up by Section 263, and, in 
their Lordships’ opinion, there is no'material difference between them and 
the provisions of Sections 24 and 39 of the English Act, except that Sec= 
tion 262 of the Indian Act is in more absolute terms than Section 39 of 
the English Act. 

The English authorities are fully and carefully reviewed by the learned 
Trial Judge, and, in their Lordships’ opinion, the principle laid down in 
them is equally applicable to the present case. 

It is clear on these authorities that the right of the representatives of 
the deceased partner is one of property and does not rest merely on con- 
tract, and that the surviving partners, who have the right and duty to 
realise the partnership property, hold a fiduciary ‘relationship towards the 
deceased partner’s representatives as regards his interest in the partnership 
property, though the latter have no such right in any individual asset of 
the partnership property as will entitle them to interfere with the sur- 
viving partners’ right to deal with and dispose of any such asset, for the 
purpose of realisation. But it must be particularly noted that the sur- 
viving partners’ right of dealing with and disposing of such asset is 
limite® to the purposes of realisation. ‘The most recent case on the nature 
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of the relationship is Hugh Stevenson & Sons Ltd. v. Aktiengesellschaft fur 
Cartonnagen-Industrie’. It follows that the appellant is entitled to an 
accounting for the assets of the partnership property free from debts, 
secured or unsecured, incurred by the surviving partners or partner, ex- 
cept in so far as these were incurred for the purpose of winding up, or 
so far as the creditors bona fide and reasonably believed that they were 
so incurred. The case of Langmead’s Ti usts? is not inconsistent with this 
principle, for in that case the retiring partner had already received an 
amount representing his share of the partnership assets, and the only right 
left to him was a contractual right to have the debts of the dissolved firm 
paid out of the assets of the firm by his late partner, to whom he had 
assigned his interest in them. Though the creditor had notice of this 
arrangement it was held, in view of the lapse of six years, that he was 
entitled to assume that the firm’s debts had been already discharged. That 
case does not bear on the right of a deceased partner’s representative to 
have an account for such partner’s share. 

Both the Courts below have rightly regarded the case of Bourne v. 
Bournc® as illustrating the application of the principle in circumstances 
-most analogous to those affecting the secured creditors in the present case, 
and their Lordships agree with the view of that decision taken by the 
Trial Judge, but they are unable to accept the view expressed by the High 
Court. The principle is thus expressed in Bourne’s case by Romer, L.J.:— 

When a partner dies and the partnership comes to an end, it is not only 
the right, but the duty, of the surviving partner to realise the assets 
for the purpose of winding up the partnership affairs, including the pay- 
ment of the partnership debts. It is true in a general sense the executors 
or administrators of the deceased partner may be said to have a Jien upon 
the partnership assets in respect of his interest in the partnership on taking 
the partnership account, but that len is not one which affects each parti- 
cular piece of property belonging to the partnership so as to affect that 
property in the hands of any person dealing with the surviving partner in 
good faith. It is really what one may call a general lien upon the surplus 
assets, and does not aftect each particular property so as to interfere with 
the right of the surviving partner to deal with the separate properties 
belonging to the partnership for the purpose of realisation and to give a 
good title to persons dealing in good faith with him in respect of those 
properties. The power of the surviving partner of course extends to a 
sale, and it also extends to giving a mortgage on any particular part of 
the property belonging to the partnership to secure in good faith one of 
the partnership debts. 

That statement, in their Lordships’ opinion, rightly makes clear that 
the good faith must be good faith that the transaction is incident to, and 
for the purpose of, the winding up of the partnership business, and their 
Lordships are unable to agree with the wider meaning attributed to it by 
the High Court. In that case the bank was held entitled to retain the 
security for their account, which had been given to them by the surviving 
partner, on the ground that they were entitled to consider the debt as a 
partnership debt. It was the continuation of a partnership account still 
under the partnership name. Romer, L.J. says:— 
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When you find an account of that kind continued—and here it is only 
continued for something like nine months before the charge is given—the 
bankers, it appears to me, are entitled, in the absence of evidence showing 
the contrary, to assume and to be credited with the belief that the sur- 
viving partner is continuing it for the purpose of realisation, and that 
sums paid into that account and sums drawn out of that account in th 
name of the partnership are paid in and drawn out for the purpose of the 

* partnership. 

In the present case, as pointed out by the Trial Judge, the earliest 
debt, in respect of which any of the respondents hold the properties in “ 
security, was not incurred before 1919—eleven years after the dissolution 
of the firm—and the earliest of these securities was given in November, 
1921. Further, these respondents admittedly dealt with Gokul as the 
manager of a joint Hindu family trading business. It is not possible for 
any of them, in that view, to suggest that they thought, and had reason 
to think, that Gokul was incurring the debt and giving the security as 
the surviving partner of a co-partnery engaged in winding up the business 
of a firm which had been dissolved in 1908. It follows that the appellant 
is entitled to have the properties in suit brought into account, free of 
incumbrances created subsequent to the dissolution of the partnership, 
along with the other assets of the firm. In this view, the respondemtts’ 
contention under Section 262 of the Contract Act does not arise. 

Reference should be made to an alternative ground on which the 
High Court were prepared to base their decision against the appellant, viz., 
that the Court was entitled, in the state of the evidence, to infer that, 
after the death of Krishna, the appellant, though a minor, was admitted 
to the benefits of the partnership in terms of Section 247 of the Indian 
Contract Act. Ramesam, J. states: 

We must therefore infer in the absence of any member of the family 
giving us information on the point that the mother agreed and therefore 
the other partners admitted him to the benefits of the partnership at 
any rate. 

The respondents’ counsel was not prepared to support this ground. In 
their Lordships’ opinion, no such inference could legitimately be made 
from the absence of the appellant’s mother from the witness box. Such 
an act of admission to partnership must be proved, but, in the present 
case, the possibility of such an act of admission appears to be completely 
negatived by the evidence as to the joint family basis on which the busi- 
ness was carried on subsequent to the death of Krishna. 

On the whole matter their Lordships agree with the’ conclusions of 
Vencatasubba Rao, J. the Trial Judge, and they will humbly advise His 
Majesty that the six decrees of the High Court, dated April 1, 1931, should 
be set aside, and that the six decrees of the High Court in its ordinary 
original civil jurisdiction which were thereby set aside should be restored. 
The appellant is entitled to his costs in these appeals, and also his costs of 
the appeals before the High Court in its civil appellate jurisdiction. 

i Appeals allowed 

Barrow, Rogers & Nevill—Solicitors for the appellant. 

Saederson, Lee & Co., Douglas, Grant & Dold, Hy. S. L. Polak & Co.— 
Solicitors for the respondents. 
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NORWICH UNION FIRE INSURANCE SOCIETY, LIMITED 1934 
(Plaintiffs) oe 
May 8 
Versus k 
WM. H. PRICE, LIMITED (Defendants) 5 ae Loro 
HANCELLOR 


Mistake—Money paid under—When recoverable—Indran Contract Act, Sec. 72. LORD 
Under a marine insurance policy a cargo of lemons was insured against Branrsavaci: 

the usual sea perils. The steamship struck a submerged object and one of Loro Waic. 
the holds was damaged, but the lemons being stowed in another hold, were Se m 
undamaged. The ship required repairs, and the lemons being perishable Fe sont 

were sold forthwith at a loss. The parties concerned being unaware of Row:ait 

the true facts assumed that there had been a loss by the perils insured 

against and the Insurance Company made payment under the policy. On 

discovery of the true facts the Company claimed refund, held, that the 

facts which were misconceived were those which were essential to lability 

and the amount having been paid under a mistake of fact was recoverable. 

Kelly v. Solai, 9 M. & W. 54, R. E. Jones Lid. v. Waring & Guillow, 

[1926] A. C. 670 referred to. 


APPEAL from a decision of the Supreme Court of New South Wales. 


L. McNair for the appellants. 
Wilfred Barton for the respondents. 


The following judgment was delivered by 


Lord Wricht—The appellants, an English insurance company with Lor! Wrig/ 
branches in many parts of the world, including (amongst other places) 
Messina and Sydney, N. S. W., brought the action out of which this appeal 
arises, against the respondents, a company trading as produce brokers in 
Sydney, N. S. W:, for the return, as money paid under a mistake of fact, 
of £453 11s. 3d., which had been paid to the respondents by the appellants 
on the footing of a loss having occurred under a policy of marine insurance 
dated December 11, 1928; this policy had been issued by the appellants’ 
branch at Messina to the shippers of 600 bushels of lemons on the steam- 
ship “Aagtekerk,” and insured the lemons on the voyage from Messina 
to Sydney, N. S. W. The insurance was against the usual perils, includ- 
ing sea perils, and was f.p.a., unless in respect of damage caused by fire, 
sinking, collision, or stranding. The lemons were shipped at Messina in 
December, 1928, and the steamship proceeded on her voyage; at Smyrna, 
when entering the port, she struck a submerged object: the cargo stowed 
in No. 1 hold was damaged by sea water, but the lemons, being stowed 
in No. 2 hold, were undamaged. The steamship then went on to Gibraltar, 
where the surveyors ordered her to go to Holland for repairs, the cargo 
being either transhipped or disposed of at Gibraltar. The lemons were 
reported to be ripening and fit to be marketed “in about 14 days (limit)? 
and were sold for that reason about February 5, 1929, by the shipowners 
or their agents in Gibraltar, at the best price obtainable locally. They 
were not damaged by any peril insured against; the sale was solely because 
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Cvu of their condition. 
iss It is clear on these facts that the respondents, who became, in due 
course, holders of the policy and endorsees of the bill of lading, had no 
Fre claim on the policy; any claim they might haye, could only be against: the 
shipowners: for failure to deliver in accordance with the bill of lading or 
v. against the shippers: for shipping goods inherently unfit for transport on 
Ws H Pa the voyage. 
Z The true siae ot facts was not, however, Gogh either to the appel- 
“Lord Wright lants or the respondents itt Sydney until some time after March, 25, 1929, 
i f 'ahe` date when the paymeėnt'in question was inade in the circumstances 
now to be stated.” The only information possessed in Sydney up to that 
date ‘was derived from two documents: (1) a cable from the shippers to 
the respondents, produced by - the respondents to, the- appellants about 
January 28, 1929, in the following terms: 
' Aagtekerk sailed - nineteenth December had. collision er transhipped 


. steamer Arendskerk. aye Gibraltar act against Donmach Union Insurance 
for damage. 


-` (2) a doctiment called: 4 a eee landed: ee flea March 12, 
1929, issued by the shipowners’ Sydney branch to thé „respondents {d 
produced by the rapoadnn to the appellants, which was in the following 
terms: 

SS. “A AGTEKERK” ; as 


We beg to advise that the 600 cases Lemons RR to you from 
Messina, and which were loaded by, the above steamer, have been returned 
to Rotterdam for disposal. 

~ As you are'no doubt aware the “Aagtekerk”’ struck a submerged rock 
in Smyrna Bay, which necessitated her. returning to Rotterdam for repairs, 
and the delay caused by this forced us to dispose of the lemons at that port. 


' Yours faithfully, . 
HOLLAND AUSTRALIA LINE 


On the faith of these’ dociments, the appellants paid the respondents 
£453 11s. 3d. on March 25, 1929, ‘taking the following letter from the 
fcapondents: Er 

To the -. 5 a 
- Norwich Union Fire taane Society - Ltd. 


In consideration of your agreeing to pay the sum ‘of Four.hundred and 

- ‘Fifty-three pounds 11|3d. under Policy of Insurance Noi- N 602 affected 
_with you on the property mentioned in the schedule hereto we hereby 
agree ‘to assign transfér.and abandon ‘to you all right title and interest in 
and.to the said property and the proceeds thereof and all that can or may 

. be made saved or realised from the damage or loss reported: tō have occurred 
to the said property and all rights against the owners of the other cargo 
on board any vessel or other person whatsoever caused or arising by reason 
of the said damage or loss and to grant you full power to take and use all 

` lawful ways and means in our or your name or otherwise—at your risk and 
‘expense—to ‘save and realise the said property ‘6r its. proceeds and hereby 

- agree’to subrogate you to the same rights as we have i in _ consequence of or 

rising from the said‘ loss: ór damage-' ' 

And we hereby undertake and agree to make and execute at your expense 


i Sydney ` l 
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all such further deeds assignments and documents and to render such 
assistance as you may reasonably require for the purpose of cariying out 
this arrangement. 
As witness our hands this Twenty-fifth day of March, 1929. 
SCHEDULE OF PROPERTY 


As per Bill of Lading and Invoice per “Aagtekerk” bound from Messina 


to Sydney. 
Witness Signature 
JOHN B. FERGUSON WM. H. PRICE LTD. 


W. H. PRICE, Director. 


Sometime afterwards, the appellants were first informed that the 
lemons had not been damaged by any peril insured against and discovered 
for the first time that they had made the payment under a mistake of 
fact. A claim was made for the return of the money, and when the 
return was refused, this action was brought. 

It was ordered in the action that there should first be tried the ques- 
tion whether, on the assumption that the payment was made under a 
mistake of fact, the monies paid were recoverable. The Chief Justice 
stated in his judgment that when the appellants made their agreement of 
March 25, 1929, there is no doubt they believed that the lemons had been 
damaged by the collision: he added, “I have no doubt, too, that the de- 
fendant was under the same belief.” It is not necessary here to consider 
whether in any subsequent proceeding in this case the respondents will be 
able to impugn this position. The present proceeding is based on that 
assumption. The Chief Justice went on to say, 

It is clear that the payment of the insurance monies in consideration 
of the defendant’s agreement to abandon ’its right to its property and its 
subrogation of those rights to the plaintiff was based on an underlying 
assumption by both parties that the lemons had been damaged by a perl 
insured against, that is, by collision with some submerged object. 

The Chief Justice accordingly held that at common law the appel- 
lants would be entitled’ to recover as for a payment made under a mistake 
of fact; but he held that, notwithstanding, the appellants were debarred 
from recovering because there had been a notice of abandonment given and 
accepted within the meaning of Section 68(6) of the Australian Marine 
Insurance Act, 1909, so that a conclusive admission of liability for the 
loss was constituted as against the appellants. James, J. agreed with the 
Chief Justice: the decision of the Trial Judge had been to the same cffect, 
and was accordingly affirmed. Davidson, J., in the Full Court reached 
the same conclusion as his colleagues, but for other reasons; he did, not 
agree that the claim was barred by the provisions of the Marine Insurance 
Act, but he held that the mistake was one of law. 

Their Lordships agree with the Trial Judge and with the majority of 
the Full Court that for purposes of this appeal the mistake was one of fact 
and was fundamental to the transaction. On the assumptions on which 
this appeal -proceeds, the misconception under which the payment was 
made was that there had been a loss by perils insured against; unless 
that were so, there was no liability under the policy: save for that 
misconception no payment could have been claimed and no Payment 
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would. have been made. The facts which ‘were misconceived were 


- those which were essential to liability and were of such a nature that on 


well-established principles any agreement concluded’ under such mistake 
was void in law, so that any. payment made under such ‘mistake was re- 
coverable. The mistake, being of the ‘character that it was, prevented 
there being that intention which the:common law regards as essential to 
the making of an agreement or the transfer of money or property. + Thus, 
in Kelly v. Solari‘, where money was paid under a mistake of fact, Baron 
Parke concludes his well- known statement of the law with these words: 

If it (the money) is ‘paid under the impression of the truth of a fact 
which is untrue, it may; generally speaking, be recovered back, however 
careless’ the party paying-may have: been in omitting to- use due diligence 
to inquire into the fact. In such a case the receiver was not entitled to 
it, nor intended to have it. z : 

The “fact” which Baron Parke i is ee to. is one “which would satis 
the other to the money’ > if true. : The reference to intention is crucial. 
In the same sense, in R. E. Jones, Limited v. Woring and Gillow", Lord 
Sumner at p. 696 says of Kelly v. Solari; 

The executrix of Solari ought to have, known, and probably did, that 
the company bad cancelled the policy and was making a mistake in payigg 
again. If so, there was no real intention on the company’s part to 
enrich her. 

Lord Sumner ‘had just pointed. out “that passing of property is a question 
of intention, and just as much so in the, case of a payment of money as in 
the transfer of a chattel. To the same effect, Lord Shaw in, the same case, 
at p. 690, says in respect of mistakes; . 

The true facts may not have been known to the grantor or ` may have 
been misrepresented, with such a result that the mind of the grantor doss 
not go with the transaction at'all his mind goes with another transac- 
tion and he is meaning to give effect to that other transaction, depending 
on facts different from those which were the true facts. 

Thus, in the present case the only ‘transaction with which the mind of 
the appellants went was payment of a claim on the, basis of the. truth of 
facts which constituted a loss by perils. insured, against: it never intended 
to pay on the basis of facts inconsistent. with any “such Joss by perils in- 
sured against. The mistake was as, vital as that in Cooper v. Phibbs®, in 
respect of which Lord Westbury at p. 170 used these words: 

If parties contract under a mutual mistake and misapprehension as to 
‘their relative and ‘respective rights, the result is that that agreement ‘is 
liable to be set aside as having procecded on a common mistake. 

At common law such a contract (or simulacrum of a contract) is more 
correctly described as void, there being i in truth no ‘intention to contract. 
Their Lordships find nothing tending to ‘contradict or ‘overrule these estab-- 
lished principles in ‘Bell y. Levers. © => E 

` Tt is true that in general’ the test bf intention in* the formation .of 
contracts and- the transfer of ` property is- objective; that is, intention is 
to be ‘ascertained from what the parties. said or did. ‘ But proof of mistake 
affirmatively excludes intention. It is, however, essential. that the mis- 
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take relied on should be of such a nature that it can be properly described 
as a mistake in respect of the underlying assumption of the contract or 
transaction or as being fundamental or basic. Whether the mistake does 
satisfy this description may often be a matter of great difficulty. Apply- 
ing these principles to the present case, their Lordships find themselves 
so far in agreement with the opinions of the Courts below that the money 
paid is recoverable at common law. That leaves for consideration the 
point on which the decision went against the appellants, so that this appeal 
is brought. 

[Their Lordships then discussed the question as to abandonment and 
notice of abandonment under the law of Australia and concluded as 
follows: ] 

Their Lordships have felt it desirable to make some observations on 
the question of construction, out of respect to the opinions expressed in 
the Courts below, but it is not necessary in this case to express any final 
opinion. It is enough for the decision of the appeal that in their Lord- 
ships’ judgment there was here no case of a notice of abandonment or an 
acceptance of such notice, but it was simply a case of money paid under a 
mistake of fact, so that the appellants who have paid are entitled to 
recoYer. 

It follows that their Lordships’ judgment is that the appeal should 
be allowed and the judgment and order appealed from be set aside: the 
appellants will have the costs of the hearings in the Courts below and of 
this appeal. 

They will humbly so advise His Majesty accordingly. 

Appeal allowed 

A. Crump & Son—Solicitors for the appellants. 

Bell, Brodrick © Gray—Solicitors for the respondents. 


PRIVY COUNCIL 
G. A. P. BRICKENDEN (Defendant) 


versus 
LONDON LOAN AND SAVINGS COMPANY OF CANADA 
AND OTHERS (Plaintiffs) * 
Solicitor and clhent—Fiduciary relationsbip—Duty of—Noun-disclosure of material 
facts—Liability for all damages. 

When a party, holding a fiduciary relationship, commits a bieach of his 
duty by non-disclosure of material facts, which his constituent is entitled 
to know in connection with the transaction, he cannot be heard to main- 


tain that disclosure would not have altered the decision to proceed with, | 
R 


the transaction, because the constituent’s action would be solely deter- 
mined by some other factor, such as the valuation by another party of the 
property proposed to be mortgaged. Once the Court has determined that 
the non-disclosed facts were material, speculation as to what course the 
constituent, on disclosure, would have taken is not relevant. 

The defendant-appellant was a solicitor of the plaintiff ’s company. One 
B had borrowed money on mortgages both from plaintiff’s company and 
from the appellant. Later he applied to the plaintiff’s company for fur- 

*P. C. A. 110 of 1933 7 
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ther loan. For that transaction: the appellant acted as:solicitor for both , 
- the parties. _The appellant disclosed to the company only onc of the 
three mortgages inw his favour by B. Such non-disclosure was held to be 
fraudulent and it was further held that the appellant was bound to make 
> good the entire:amount lent-by the-plaintiff company to B as damages less 
such sums as may have been already received by ‘the Company in part- 
payment. - ad + > Tok! Mey ~ t ` ei 


APPEAL from a decision of the Supreme Court of Canada, `.. 


Sir A. Morine, K.C. and Cyril Salmar for the appellant. 
W. N..Tilley, K.C. for the respondents. oa 


The following judgment was deliveréd by 


Lorp THANKERTON—This is an appeal from a judgment of the Sup- 
reme Court of Canada, dated ‘March'29, 1933; which reversed a judgment 
of the Court of Appeal for: Ontarjo, dated March T, 1932, and restored 
the judgment of the Trial Judge (Raney, J:), dated October 11, 1930. 

The action as originally constituted was brought by Walter H. Biggs 
and his wife, Eva Viola Biggs, against the London Loan and Savings Com- 
pany and the Consolidated Trusts Corporation, seéking redemption of cer- 
tain properties in the City of London, Ontario, on’ payment of the princi- 
pal monies actually advanced and repudiating any liability for interest, 
on the ground that the, mortgage transactions came within the- sanction 
provided by the Interest Act of. Canada.. The claim of the original plaint- 
iffs was dismissed by the T'tial-Judge, and no appeal was taken therefrom: 

The two defendant companies delivered counter-claims, by which, 
in the first place, they both’ claimed to’ recover from the original plaintiffs 
the amounts which might be found due and owing by them on their 
several mortgages, with ‘the’ usual remedies for collection of the ‘same. 
The Trial Judge decided’ this matter in favour of the companies, and no 
appeal has been taken in respect thereof. ar 

In the second place, the London Loan and Savings Company (here- 
inafter referred to as “the Loan Company,”) made the counter-claim with 
which the present appeal is concerned, and which arose out of three ad- 
vances on mortgage made by thé Loan.Company, to Mr. and Mrs. Biggs. 
For the purpose of this counterclaim, the present appellant, who had 
been solicitor, to the Loan Company at the time of the advances, and 
George. G. McCormick, who had then „been, its vice-president, and a 
director, were added as defendants to.the counter-claim, and the following 
plaintiffs by counter-claim -were, added, viz.: the Huron and Erie’ Mort- 
gage Corporation , (hereinafter. called “the’ Mortgage Corporation”), the 
Canada Trust: Company, arid the London Loan: Assets Limited (herein- 


_ „after called “the Assets Company”). These three companies, ‘along with 


the Loan Company, are the respondents ‘in the present appeal. The ‘appel- 
lant and McCormick’ were charged with fraud and conspiracy in procuring 
the placing of the loans ‘to Mr. and Mrs. Biggs, and’ the advances of the 
monies by the Loan Company, and, with a breach of the fiduciary relation- 
ship existing between,éach of them and the Company, and damages were 
claimed for. the loss: thereby sustained by the Company. The case against 
McCétmick failed before the Trial Judge and also on appeal to the Court 


r 
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of Appeal for Ontario, and has not been persisted in. The present appeal 
is confined to an alleged breach by the appellant of his duty as solicitor 
to the Loan Company in connection with the third advance on mortgage 
made to Mr. and Mrs. Biggs, being an advance of $13,500 made in Novem- 
ber, 1924. i 

The circumstances under which that advance came to be made were 
as follows:—In 1922 Biggs obtained an advance of $18,000 on mortgage 
from the Loan Company, Mrs. Biggs joining to bar dower. Later, Biggs 
_ gave as collateral security a further mortgage for $3,000 on property on 
which there were already two mortgages for $6,000 and $1,000 respective- 
ly. Early in 1923 Mrs. Biggs obtained a loan of $12,000 on security of 
her own property from the Loan Company. Biggs and his wife appear 
to have made proposals to the Loan Company in 1923 for further loans, 
which were not entertained by the Company, but they were able to obtain 
advances on mortgage from the appellant to. the amount of $5,000 in 
July 1923, of $2,000 in August 1923, and of $1,200 in January 1924. 
The mortgages to the appellant covered the properties previously mort- 
gaged by Biggs and his wife to the Loan Company. 

In November 1924, Biggs and his wife were heavily in arrear under 
theie two mortgages to the Loan Company, and they wished to obtain 
further advances on mortgage. The appellant was not then in a position 
to make the advance and he spoke to Mr. Kent, then the Manager of the 
Loan Company. The result was that a proposal for a loan on mortgage 
of $13,500 came before the Board of the Loan Company on November 
11, 1924. In form the terms of the proposal are contained in a type- 
written memorandum, which is unsigned, but it may be accepted as setting 
forth correctly the proposal made by Biggs and his wife. In addition to 
the proposal for interest and repayment by instalments, it was stated 

A bonus of $1,000 to be allowed Company for the accommodation. 
Money to be applied to pay the arrears of interest on Company’s present 
mortgages of $18,000 and $12,000 respectively and sundry accounts 
amounting to $7,500, and a second mortgage of $5,000 held by G. A. P. 
Brickenden which will mature about March 1925, and as security Com- 
pany will receive a new mortgage for $13,500 on the property already 
mortgaged to Company. : 
That application was laid over at the Board meeting of November 11, 
1924, and it came before the Board meeting of November 17, when it 
was agreed to. Meantime the appellant had furnished the Board with a 
certificate of title, dated November 12, 1924, which disclosed the appel- 
lant’s mortgage for $5,000, as a mortgage to be assumed by the Loan 
Company. The mortgage deed for $13,500 by W. H. Biggs in favour 
of the Loan Company, and a collateral mortgage for the same amount by 
Mrs. Biggs, were executed on November 8, 1924, and registered on 
November 12, 1924. 

The appellant admittedly acted as solicitor for Biggs and his wife 
in this transaction; as regards the Loan Company, it was contended on his 
behalf that he did not act as-their solicitor in this matter except in making 
the certificate of title, but their Lordships cannot accept this restricted 
view of the appellant’s duty to the Company as their solicitor in view of 
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the admissions made by the appellant in the extracts from his examination 
on discovery which were put in at the trial, at which the appellant did not 
appear as a witness. The appellant was thus acting as solicitor to both 
parties in the matter of the $13,500 loan, and he was personally interested 
as regards the mortgages for $5,000, $2,000 and $1,200. The first of 
these three loans was disclosed both in the application and in the certificate 
of title, but the appellant was assured of repayment of this loan by the 
terms of the application, and this was noted in the certificate of title. 


The appellant’s loans of $2,000 and $1,200 were not disclosed in 
either the application or the certificate of title. The appellant’s only 
answer is that these two loans had been discharged before the date of the 
certificate of title, but an examination of the relevant dates will show 
that their discharge was actually effected by application of the proceeds of 
the $13,500 loan: in question, which came into Biggs’ hands before the 
loan was agreed to by the Board of the Loan Company. 


I 

Of the $13,500 advanced, the Company retained $1,636:14 in res- 
pect of arrears on their two earlier mortgages, and $5,000 against the re- 
payment of the appellant’s $5,000 mortgage. The total thus retained 
was $6,636:14, leaving a balance of $6,863-86 due to Biggs. Of this 
balance the Company, on the instruction of Biggs, paid $1,508.06 to the 
Dyment Lumber Company on November 8, 1924. Biggs had his bank 
account with the Company, and the Company credited his account with 
the remainder of the balance—$5,355:80—on November 13, the day after 
the certificate of title, and four days before the loan was approved of by 
the Board. On November 14, Biggs gave the Company a cheque for 
their $1,000 bonus. 

The important fact, however, is that on November 8, Biggs gave the 
appellant a cheque for $1,993-33 drawn on his account with the Company, 
in which he had then only $4-77 to his credit. The Appellant, who also 
banked with the Company, did not pay this cheque into his account until 
November 13, a day after the certificate of title. It is certain that this 
cheque included the repayment by Biggs to the appellant of ‘the balance | 
of $800 outstanding on the $2,000 mortgage and the balance of $600 
outstanding on the $1,200 mortgage. It is obvious that the Company 


~ would not have honoured that cheque until Biggs’ account held funds to 


meet it, and yet the discharge of these two mortgages is registered on 
November 12, the same day as the certificate of title was made by the 
appellant. : , 

Their Lordships are clearly of opinion that the appellant’s non-dis- 


- closure of these two mortgages was a breach of his duty as solicitor to the 


Loan Company, particularly in view of his personal interest in them, and 
that it would equally have been a breach of duty if, contrary -to their 
Lordships’ opinion, the appellant had only been employed for the certifi- 
cate of title. It follows that the Loan Company were entitled at least 
to nominal damages against the appellant. 

It remains to consider which of the respondents is entitled to dam- 
ages, and whether any damage has been proved. 

n their Lordships’ opinion the claim of the Loan Company against 
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the appellant was not assignable, and the relationship of the Loan Company 
to the other respondents need only be examined in so far as it may affect 
the Loan Company’s claim for damages. 


The learned Trial Judge held the breach of duty to have been estab- 
lished, and, without discriminating between the respondents, gave judg- 
ment for all of them against the appellant for whatever balance there 
might be found owing on the mortgage for $13,500, allowing credit for 
any payments made by the mortgagor, the appellant, on payment of such 
balance, being entitled to an assignation of the mortgage, or, if the pro- 
perties were sold, at the discretion of the respondents, judgment for the 
deficiency against the appellant. The Court of Appeal for Ontario set 
aside the judgment of the Trial Judge on various grounds. They held 
inter alia that there was no evidence of breach of duty, and that, even 
if there were, there was no evidence that the Loan Company had not 
received the full face value of the mortgage on the sale and transfer to 
the Mortgage Corporation and that accordingly the Loan Company had 
not established loss. The Supreme Court of Canada restored the judg- 
ment of the Trial Judge, subject to the Loan Company giving credit for 
the $1,000 bonus received by them and a variation in the rate of intercst 
fram 8 per cent. to $ per cent. They did not discriminate between the 
respondents. 


When a party, holding a fiduciary relationship, commits a breach of 
his duty by non-disclosure of material facts, which his constituent is 
entitled to know in connection with the transaction, he cannot be heard 
to maintain that disclosure would not have altered the decision to proceed 
with the transaction, because the constituent’s action would be solely deter- 
mined by some other factor, such as the valuation by another party of the 
property proposed to be mortgaged. Once the Court has determined that 
the non-disclosed- facts were material, speculation as to what course the 
constituent, on disclosure, would have taken is not relevant. 

Their Lordships find no reason to differ from the findings of the 
Trial Judge as to the value of the security offered for the $13,500 loan in 
November, 1924. The learned Judge states 


I am satisfied on the evidence that at the date of these $13,500 mort- 
gages there was no equity in the properties which they covered, above 
the prior mortgages, not including Brickenden’s $5,000 mortgage, and 
that on a forced sale at that time not enough could have been realised to 
pay the prior encumbrances. 

There can be little doubt that the Loan Company received a worthless 
security for their advance, and their Lordships are of opinion that the 
damages have been correctly dealt with by the Supreme Court, provided 
that the Loan Company have not already received the nominal value of 
the mortgage from the Mortgage Corporation. In their Lordships’ opi- 
nion this can be determined on the documents, and no question of burden 
of proof arises, as the Court of Appeal considered. 

[Their Lordships then considered the effect of certain agreements and 
. concluded as follows: ] 
The Loan Company’s claim against the appellant is therefere not 
78 
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affected by the agreement with the Mortgage Corporation. No further 
argument against the assessment of - damages by the Supreme Court was 
submitted by the appellant. - 

-Their-Lordships will accordingly furably. advise His Majesty that the 
appeal should be dismissed-with costs-and that the judgment of the Supreme 
Court of oe dated March-29, 1933, should be affirmed. . 


` . Appeal dismissed 


sih esis & Tor ee u the appellant.’ 
` Lawrence, Jones g Co. = Solicitors - for’ the fespondents. 
a: ©" PRIVY, COUNCIL : Se 
l (CHANDRA MANI SAHA AND OTHERS 
versus 
` AÑARJAN. BIBI AND, OTHERS* ; 
Limitation Act, Ati. "180—Order confirming sale—A p peal from—Sale. absolute 
“when—Time TUNS, from. date of appellate order, 

When an appeal is filed „against an order of the execution court ċon- 
firming'a sale uadér™ Order. '21, Rule 92, C. P. C. the gale does not become 
absolute within the-meaning ‘of Article'180 of the Limitation Act uStil 
the disposal of the appeal by the appellate court, and time begins to 
run only from the date of the appellate order. Neckbar Sahai v. Prakash 
Chandra Nag .Chaudhri,.56 Gal. 608 overruled, Chhogan Lal Base? v. 

- Behari Lal. Saha Ray, 56 Gal. L. J. 520 approved. ; 
APPEAL from a decision = ‘the High Court of ‘Judicature at Fort 
William i in Bengal. | 


. L. DeGruyther, K.C. lad Ñ: M. Parikh for ie as anaes 
The respondents were not represented. 


ds 


The following judgment ‘was delivered by’ 
Sir LANCELOT SANDERSON—These are two consolidated’ ‘appeals from 


“two decrees dated August 19, 1930, of the High-Court of Jiidicature at 


Fort William ‘in Bengal, which reverséd | two orders dated February 28, 
1929, of the Court of the First Subordinate Judge of Tippera at Comilla. 

The question for determination ! is, whether the’ appellants, who pur- 
chased with’ the leavé of’the Court at/two auction sales certain mortgaged 
property in ‘execution of ‘two mortgage decrees in their’ favour, are entitled 
to delivery of possession of the said property. 

It was alleged on behalf of the respondents that the two applications 
which’ were made by the ‘appellants for’ delivery of possession of the said 
property were out of time and barred by the Indian Limitation Act, 1908. 

- The Subordinate Judge held that the applicatioris were not barked and 
made an order for delivery ‘of Possession of the property Peres to in 
each application. 7 

The respondents? Nos: 1 to 3 appealed i in’ each ‘case to the High Court, 
and on August 19, 1930,‘ the learned’ Judges of the High. Court delivered 
a judgment: whith disposed of ‘the two appeals. In pursuance thereof 
decrees yere made ` setting aside the orders of the Sùbordinate Judge and 
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dismissing the applications for possession on the ground that they were = Civ 
barred by the Limitation Act. 
From these decrees the appellants have appealed to His Majesty in 
Council. The respondents were not represented. CHANDA 
The material facts are as follows:— NERE Sanii 
In 1901 respondents 1 to 8 or their predecessors executed a mortgage Anagjan Biri 
in respect of 19 immovable properties in favour of appellant No. 1 who ee 
took the mortgage for himself and his co-sharers the other appellants or Sanderson 
their representatives. In 1914 the appellants sued on the mortgage mak- 
ing the mortgagors respondents 1 to 8 or their predecessors principal de- 
fendants and the remaining respondents or their predecessors pro forma 
defendants. On July 10, 1919, the final mortgage decree for sale was 
passed. 
The same respondents executed in 1903 in favour of the appellants 
another mortgage in respect of the same 19 and 19 other immovable pro- 
perties and in 1914 the appellants sued the respondents in the same manncr 
as mentioned before. On July 10, 1919, the final mortgage decree for 
sale was passed. 
In March, 1922, the appellants took out execution of both decrees, 
the®first for Rs. 19,315-3-0 and the second for Rs. 32,180-15-9. At 
auction sales in execution in both cases the appellants purchased with the 
leave of the Court on February 10, 1923, the mortgaged properties, in the 
first case for Rs. 18,225-0-0 and in the second case for Rs. 30,026-0-0. 
Applications to the Subordinate Judge were made on behalf of the 
judgment-debtors under Order 21, Rule 90 of the Code of Civil Proce- 
dure, 1908, to set aside the sales, 
On April 15, 1924, the Subordinate Judge made orders disallowing 
the said applications, and on April 22, 1924, he confirmed the sales in 
pursuance of Order 21, Rule 92 of the said Code. 
On July 21, 1924, appeals by certain of the judgment-debtors were 
filed in the High Court against the orders of the Subordinate Judge, 
dated April 15, 1924. 
On March 17, 1927, the High Court dismissed the said appeals. 
In pursuance of Order 21, Rule 94, the Subordinate Judge granted 
sale certificates to the appellants in the first case on May 19, 1928, and 
in the second case on June 6, 1928. 
On September 10, 1928, the appellants made an application in each 
case to the Subordinate Judge for possession of the properties purchased 
by them at the said auction sales. The applications were made under 
Order 21, Rule 95 of the First Schedule of the Code of Civil Procedure. 


The respondents Nos. 1 to 3 objected to the said applications on the 
ground that they were barred by limitation. They alleged that the sales 
had become absolute on April 22, 1924, when the Subordinate Judge 
confirmed the sales, and that inasmuch as the applications for delivery 
of possession were not made until September 10, 1928, the said applica- 
tions were out of time by reason of Article 180 of the Limitation Act, 
which provides that such an application must be made within threc years 
from the time when the sale becomes absolute. 
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cmt As already stated, the Subordinate Judge held that the applications 
Ip Were not out of time; he considered that inasmuch as the judgment~-debtors 
— appealed against his orders of April 15, 1924, time did not begin to run 
Cuanpra until the date of the disposal of the appeals, viz., March 17, 1927, and, 
MART SAHA therefore, the applications for possession’ made- on September 10, 1928, 
Awangan Bust were made within the three years specified by Article 180 of the Limita- 
——_,, tion Act. : o Se 48 OE i 
Sir Lancelot f 2 ye 
Sanderson The learned Judges of the High Coùrt were of opinion that the sales 
became: absolute on April 22; 1924; when the Subordinate Judge con- 
firmed the sales, arid, therefore, that the applications for possession, which 
were made on September’ 10, '1928, were barred by reason'of the said 
article. ` gS ee l ; 
There is no doubt that Article 180 of the Limitation Act, 1908, is 
applicable to the matter now under consideration. It provides that a 
purchaser of immovable property at a sale in execution of a decree for 
delivery of possession, must make the application within three years from 
the time when the sale becomes absolute. = 
_ In order to ascertain when such a sale .as is referred to in the said 
article becomes absolute, reference must be made to the Code of Civil 
Procedure, and:the orders and rules contained in the first schedule thereto, 
for that is the Code which contains the provisions relating to the sale of | 
immovable property in execution of decrees. a i 


Order 21, Rules 82 to 96, in the said schedule are applicable to sales 
of immovable property. ‘Rules 89, 90 'and 91 deal with applications to 
set.aside a sale and Rule 92(1) provides as follows: 

Where no application is made under Rule 89, Rule90, or Rule 91, or 
where such application is made and disallowed, the Court shall make an 
order confirming the sale and thereupon the sale shall become’ absolute. 


There is no doubt that the above-mentioned rule is applicable to the 
present case: for as already stated the judgment-debtors did apply to 
set aside the sales, and the Subordinate Judge disallowed the applications 
on April 15, 1924, and on April 22, 1924, he confirmed the sales. 

The sales therefore became absolute on April 22, 1924, at any. rate so 
far as the Court of the Subordinate Judge was concerned.. 


But the-judgment-debtors had a right of appeal under Order 43, 
Rule (1) (j) against the orders of the Subordinate Judge by which he 
disallowed their applications to set aside the sales. This right of appeal 
. the judgment-debtors exercised. Upon the hearing of the appeals, the 
High Court, by reason of ‘the provisions of- Section 107(2) of the Code 
had the same powers as the Court of the Subordinate Judge. 

In the present case, the High Court dismissed the appeals and on-such 
dismissal the orders of. the Subordinate Judge confirming: the sales became 


effective and: the sales became ‘absolute. : ; 

_ In considering the meaning of the words in-Article 180 of the Limi- 
tationeAct, it is useful'to consider the converse case. ‘Take a case in which 
the Subordinate Judge allowed the application to set aside the sale; in 
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that case, of course, there could be no confirmation of the sale as far as 


the Subordinate Judge was concerned, as there would be no sale to be 
confirmed. 


But if, on appeal, the High Court allowed the appeal, and disallowed 
the application to set aside the sale, the High Court would then be in a 
position to confirm the sale, and on such an order of confirmation by the 
High Court the sale would become absolute. 


Again, take a case in which the Subordinate Judge disallowed the 
application to set aside the sale; there would then be confirmation of the 
sale by the Subordinate Judge and the sale would become absolute as far 
as his Court was concerned. If the High Court allowed an appeal, and set 
aside the sale, there would then be no sale, and, of course, no confirmation 
and no absolute sale. 


Upon consideration of the sections and orders of the Code, their 
Lordships are of opinion that in construing the meaning of the words 
“when the sale becomes absolute” in Article 180 of the Limitation Act, 
regard must be had not only to the provisions of Order 21, Rule 92(1) 
of the schedule to the Civil Procedure Code, but also to the other material 
seotions and orders of the Code, including those which relate to appeals 
from orders made under Order 21, Rule 92(1). The result is that where 
there is an appeal from an order of the Subordinate Judge, disallowing 
the application to set aside the sale, the sale will not become absolute 
within the meaning of Article 180 of the Limitation Act until the dis- 
posal of the appeal, even though the Subordinate Judge may have con- 
firmed the sale, as he was bound to do, when he decided to disallow the 
above-mentioned application. 


Their Lordships, therefore, are of opinion that on the facts of this 
case the sales did-not become absolute within the meaning of Article 180 
of the Limitation Act until March 17, 1927, and that the applications for 
possession of the properties purchased at the auction sales were not barred 
by the Limitation Act. 


Their Lordships’ attention was drawn to certain cases decided by the 
- High Court at Calcutta, from which it appears that there has been a 
difference of opinion on the point now under consideration. 


The learned Judges in their judgment in this case referred to two 
unreported cases which in their opinion covered the point. 


The first of these cases, decided on July 27, 1928, viz.: Neckbar 
Sahai v. Prakash Chandra Nag Chaudhuri, is now reported in I. L. R. 56 
Cal.: 608. This is undoubtedly a decision which supports the judgment 
of the learned Judges now under consideration, for it was held that— 


The period of three years provided for in Article 180 of the Limita- 
tion Act, 1908, for an auction-purchaser’s application for delivery of 
possession should be reckoned from the date of the confirmation of the 
sale under Order 21, Rule 92 and not from that of the final disposal of 
the judgment-debtor’s application under Order 21, Rule 90. 


The decision of the High Court in the present case was gfven on 
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Cyn August 19, 1930, and followed-the decision in the above-mentioned _cited 

1934 case. - It may be noted that it is now reported in 56 Cal. L. J., at p. 574. 
On an earlier page of the same volume of the Calcutta Law Journal, 
oe the case of Chhogan Lal Bagri v. Behari Lal Saha Ray’ is reported. That 
v. ` case was decided by a Division. Bench of the High Court at Calcutta on 
ANARIAN Brot July 15, 1932, ie., nearly two years later than the decision in the case 
. Sir Lancelot DOW under appeal. In Chhogan Lal Bagri v. Behari Lal Saha Ray, the 

Sanderson head-note is as follows: . o n 
the decree-holder (appellant) in execution of his mortgage decree pur- 
chased the property on September 17, 1924. An application for setting 
‘aside the sale-by one of. the judgment-debtors was dismissed on May 30, 
1925, and the sale was confirmed on that date: An appeal was after- 
wards filed against the order dismissing the’ application for setting aside 
the sale, and the appeal was dismissed on July 25,'1927. The present 
application for delivery of-possession was made on January 18, 1929. 

It was held that. the application; being governed by ‘Article 180, 
Schedule I of the Limitation Act was in time; that the three years can 
from July 25, 1927, when there was a final, conclusive and definite order 


1934 





confirming the sale, and not from May 30, 1925. 


The learned Judges ‘were able to distinguish the‘ case of Neckbar 
. Sahai v. Prakash Chandra Nag Chaudhuri (supra) from the case which 
they were considering, and held that it was not an authority against the 
appellants. Their Lordships find considerable difficulty. in appreciating} 
that conclusion, for it seems to them that the ‘decisions-in the two above- 
mentioned cases are directly in point on the’ matter now under consider- 
ation, and that the decisions are in conflict. i 


Reference was also made to the case of Muthu Korakkai Chetty v. 
Madar Ammal, which was a decision of a Full Bench; the question which 


was referred to‘the Full Bench was:—— j 
Whether the existence of ,the cause of action for an application for 
delivery of possession to which Article 180, Schedule I, of the Limitation 
Act applies, is suspended during the pendency of proceedings for setting 
{ : aside the sale. - 4 ; t 

In their Lordships’ opinion, the decision on that question, apart from 
observations which were made in the judgments, does not assist in the ' 
present appeal, for there is here no question of any suspension of any 

cause of action. = 


For the reasons already given, their Lordships agree with the decision 
of the High Court in Chhogan Lal Bagri v. Behari Lal Saba Ray (supra), . 
so far as it relates to the matter now under consideration. ra Se 


Two further points were raised on behalf of the appellants. (1) 
That there was no right of.appeal from the decision of the Subordinate 
Judge on the question of limitation, and (2) that if the application under 
Order 21, Rule 95 was out of time, a suit might have been brought by 

-the appellants to recover possession and that the suit would have’ been in 
time. Neither of these points was taken in the High Court, and in view 
$6 Cal. L J. 520 i ‘LL. 43 Mad. 185 - 
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of their Lordships’ above-mentioned conclusion, it is not necessary for C 
them to express, and they do not express, any opinion in respect of cither gp; 
of them. 

The result is that their Lordships are of opinion that the appeals must oe 
be allowed, the decrees of the High Court dated August 19, 1930, set ° SN SAH 
aside, and the orders of the Subordinate Judge of February 28, 1929, Anarsan Bru 
restored, and they will humbly advise His Majesty accordingly. The oT voi 
respondents must pay the costs of the appellants in the High Court and ` Sanderson 
of these appeals. 








Appeal allowed 
Stanley, Johnson & Allen—Solicitors for the appellant. : 
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Limitation Act, Art. 64—Account stated—Meaning of—Shifting balance and Low 
reciprocal demands not necessary. BLANES- 


e BURGIL 


The essence of an account stated is not the character of the items ony ; 

. g orp WRIGHT 
one side or the other, but the fact that there are cross items of account Sin LANCELOT 
and that the parties mutually agree the several amounts of each and, by  Saxprrson 
treating the items so agreed on one side as discharging the items on the 
other side pro tanto, go on to agree that the balance only is payable. Such 
a bilateral transaction creates a new debt and a new cause of action, For 
an account stated it is not material whether the debt in favour of a final 
creditor was created at the outset by one large payment or consisted of 
several sums of principal and several sums of interest; nor whether the only 
payments made on the other side were simply payments in reduction of such 
indebtedness er were payments made in respect of other dealings, nor whe- 
ther the balance of indebtedness was throughout in favour of one side. It 
is also immaterial that at least some of the items included in the account 
were at the date of such accounting statute-barred. An account stated 
is binding save that it may be re-opened on any ground such as fraud or 
mistake which would justify the setting aside of any other agreement. 

The plaintiffs were money-lenders and had been lending money to the 
defendants for 25 years. On a date within 3 years of the institution of 
‘the suit an account between the parties was taken, a balance was struck 
and was signed by the defendants, beld, that this was an account stated 
within the meaning of Article 64 of the Limitation Act, and the suit was 
within time. 

Ganga Prasad v. Ram Dial, 23 All. 502 overruled. Raj Narain Rao vy. 
Ram Sarup, 52 All. 480=[1930] A. L. J. 552 referred to. 

APPEAL from a decision of the High Court of Judicature at Allahabad. 


A. M. Dunne, K.C. and Hyam for the appellants. 
Dr. A. Majid for the respondents. 


The following judgment was delivered by 


Lord Wricttt—This appeal involves a question of general importance Lord Wright 
in regard to the law of limitation. The appellants carry on business as 
*P.C. A. 112 of 1932 
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money-lenders, and for twenty-five years had been lending money, to the 
respondents, the rate of interest being 10 annas per cent. per mensem. 
The loans were entered in the appellants’ books with charges for interest 
at intervals, and so also were the payments on account made- by the res- 
pondents from time to time. The suit was brought as on an account 


Gmoxaar Lax stated evidenced by entries as below described in the appellants’ ledger; 


Lord Wright 


it was stated to their Lordships that the ledger set out the various items 
of credit and debit. ‘The appellants’ books were not produced at the 
hearing of the appeal, though produced at the trial. At the foot of the 
page of the ledger on the debit side there was written by or on behalf 
of the appellants: l 
Balance due to be received after adjusting the account up to Kunwar 
Sudi 9 Sambat, 1982 (that is, September 26, 1925), Rs. 16,043-8-9. 

Below this entry was written in the writing of one of the respondents, 
“Balance due to be paid after adjusting the account up to Kunwar Sudi 
9, Rs. 16,043-8-9”: this latter- entry was signed by both respondents, 
who were both literate. The respondents pleaded that they merely signed 
in reliance on the word of the appellants and did not go into the accounts 
with them. They did not, however, give evidence before the Judge. The 
appellants gave evidence that the respondents had signed the entry “after 
they had understood the accounts”; that “sometimes they would come 
for the purpose of making up accounts”; that after the respondents had 
signed the. entry the appellants sent them a registered notice, whereupon 
they were asked by the respondents for time, but as in the end no pay- 
ment was made, they brought the present suit. The appellants stated in 
evidence that the last loan granted the respondents was Rs. 1,000 on 
August 9, 1921, and that the last acknowledgment of the accounts by 
the respondents previous to that sued upon was on October 10, 1921. 
It is clear that considerable payments, either on accoupt of principal or 
interest or of both, were made between 1921 and 1925: what these pay- 
ments precisely were does not appear, nor is it possible for their Lordships, 
not having the appellants’ books before them, to say to what extent the 
debts were barred by limitation—that is, apart from any question of an 
account stated. The respondents pleaded that “within three years from 
the date of institution of the suit’”—that-is, from August 17, 1927—they 
had neither contracted any debt from the appellants nor paid them any 
sum of money. It might be inferred, though not with certainty, that 
they could not have made the same assertion if the date taken had been 
the date at which they signed the entry in the ledger. In any case, their 
Lordships have no specific evidence on this point. 

The Subordinate Judge accepted the appellants’ evidence and found 
that there was in fact a settlement of account between the parties on 
September 26, 1925, so that the balance then struck became itself a debt 
which was to carry future interest at 10 annas per cent. per mensem: he 
found that the respondents “satisfied themselves~of the correctness of the 


“balance before they signed the note.” He accordingly gave judgment 


for the appellants, holding that there was an account stated’ within the 
meaniag of Article 64 of Schedule I of the Indian Limitation Act, 1908. 
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The judgment was reversed on appeal by the High Court of Allah- 
abad. The learned Judges held that in law the words “account stated” 
cannot properly be applied to a moneylending transaction where one party 
lent to the other and the other merely made repayments of the money lent, 
so that the borrower was always the debtor of the lender: such transac- 
tions, they held, were entirely unilateral and there could be no statement 
of a mutual account, so as to satisfy the words in Article 64 of the Limita- 
tion Act “accounts stated between them.” 

The question is whether this ruling is correct in law, a question on 
which there has been considerable conflict of authority, in the Courts of 
India. Thus in Raj Narain Rao v. Ram Sarup', the learned Judges (p. 
486) thus sum up the position on the authorities: — 

But there is undoubtedly, as observed by Blackburn, J., in Laycock v. 
Pickles (1863), 33 L. J. (Q.B.), 43, a technical meaning attached to this 
expression, viz., ‘the real account stated is when several items of cross 
claims are brought into account on either side, and being set against onc 
another, a balance ıs struck, and the consideration for the payment of 
the balance is the discharge on either side; each party resigns his own 
rights on the sums he can claim in consideration of a similar abandonment 
on the other side, and of an agreement to pay and to receive in discharge 
the balance found due.’ There are numerous cases of the Indian High 
Courts where this phraseology has been borrowed, and stress has been 
laid on the restricted meaning of the expression. We may only give 
references to a few of such cases, viz., Nahanibai v. Nathu Bhau [1883], 
I. L. R., 7 Bom., 414; Jumun v. Nand Lal [1892], I. L. R., 15 All., 1; and 
Suraj Prasad v. W. W. Boucke [1920], $ Pat. L. J., 371. On the other 
hand, there are undoubtedly some observations to the contrary in Dukbi 
Sabu v. Mahomed Bibhu [1383], I. L. R., 10 Cal., 284, and a clear ex- 
pression of opinion in Manjunatha Kamti v. Devamma [1902], I. L. R., 
26 Mad., 186, and a reference to such contrary opinion in Sar:fun Man- 
dalın v. Feradoul Khatun, A. 1. R., 1923 Cal, 578. It may be pointed 
out that the case of Ganga Prasad v. Ram Dayal, [1901] I. L. R. 23 All., 
502, was explained in Bhola Nath v. Net Ram, [1906] 3 A. L. J., 800, 
where it was pointed out that the facts of the case made it one of a very 
restricted application. The learned advocate for the respondent has strongly 
urged before us that in a purely loan transaction, even though there may 
be payment by the debtor from time to time, inasmuch as there can be 
no adjustment of reciprocal claims or demands, the final balance struch, 
even though with mutual consent, can never amount to an account stated. 
On the other hand, the learned advocate for the appellants has strenuously 
urged before us that it is not necessary that there should be mutual demands 
of claims, but if there are credit and debit entries in an account, though 
indicating, only the advances made by one side and payments made by 
the other, the final settlement of accounts between the parties may amount 
to an account stated within the meaning of Article 64. There is no doubt 
that even though no case may be directly in point and exactly sumilar to 
the case on facts, there is a preponderance of observations in favour of the 
contention advanced on behalf of the respondent, though there are also 
express views to the contrary. i , 

It is unnecessary here further to cite the various authorities; it is 
enough to say that in the present case the Court relied on the definition 
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given in Ganga Prasad v. Ram Dayal’, which in their opinion was sup- 
ported by the weight of authority. In that case it was said at p. 503 with 
reference to the meaning of the words “account stated” in Article 64 of 
the Limitation Act:— i 
An ‘account stated’ in. the true sense is where several cross claims are 
brought into account on either side and are set off against each other 
and a balance is struck. The consideration for the payment of the balance 
is the discharge on each side. Such an account stated certainly evidences 
a new contract on which a suit can be based. It was held in Jamun v. 
Nand Lal [1892], I. L. R., 15 AJL, 1, that Article 64 of Schedule II of 
the Limitation Act applied only to such an account stated, and not to a case 
like the present, where there were no demands to be set off against each 
other, but~only debts on one side of the account and' payments made by 
the debtor on the other. - 
The earlier decisions of this Court are conflicting. In Nand Ram v. 
Ram Prasad [1880], I. L. R, 2 All., 641, Thaktirya v. Sheo Singh (bid. 
872), Zulfikar Husain v: Munna Lal, [1880] I. L. R., 3 All., 148, and 
Sital Prasad v. Imam Bakbsh, Weekly Notes, 1883, p. 47, it seems to have 
been assumed, rather than held, that a mere acknowledgment of ‘a balance 
struck in the ‘plaintiff’s books was an account stated within the meaning 
of Article 62 of Schedule II of the Limitation Act of 1871, or of Agticle 
64 of Schedule II of the present Limitation’Act. ‘The Court’s attention 
does not in any of those cases seem to have been directed to the precise 

' meaning of an account stated. ; 

On the other hand, in Kankaiya Lal v. Stowell [1880] I. L. R, 3 All. 
581, a settlement of accounts, such as we have in the present case, seems 
to ‘have been considered a'mere acknowledgment; and in Ghasita v. 
Ranchore, Weekly Notes, 1881, p. 65, the Court declined to uphold a 
decree which was based entirely on an acknowledgment of this kind. In 
this state of the authorities in this Court we consider that we are free to 
follow the decision in Jamun v. Nand Lal, [1892] I. L. R., 15 All., 1, and 
hold that what is sued upon in the present case is nòt an account stated, 
but a mere acknowledgment. - 

In this state of the authorities in the Indian Courts their Lordships 
feel both entitled and bound to consider the question as a matter of prin- 
ciple, and in doing so some reference must be made to the decisions on the 
point in the English Courts, since particular reliance has been placed by 
the Courts`in India on the language, as quoted above, of Blackburn, J., in 
Laycock v. Pickles*.. But before referring to the English cases their Lord- 
ships desire to-consider a recent decision of this Board in the case, so far 
unreported, of Siqueira v. Noronha. That was on an. appeal from the 
Court of Appeal for Eastern Africa varying a judgment of the Supreme 
Court of Kenya. The Indian Limitation Act, 1877, which so ‘far as is 
material is the same as the Act of 1908 had been applied to Kenya by the 
Order in Council, and the principal question discussed in the judgment of 
this Board, delivered by Lord Atkin on February 15, 1934, was whether 
there was an account stated within Article 64 of the, Act.. The plaintiff 
had for many years, from about 1913 until 1928, been employed by the 
defendant. In the books of the business there were accounts of the plain- 
tiff’s drawings from time to time; there was no account on the other side 
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in respect of his salary, because the salary had never been fixed. In 1928 
an account was drawn up and signed by the defendant’s manager showing 
credits for salary and debits for drawings, and ending, “By balance in your 
favour, 42,458-84.” The account had started with a balance of 26,000 
shillings in 1921, and appears throughout to have been in the plaintiff’s 
favour. Lord Atkin held that it was an account stated involving a pro- 
mise to pay the balance for good consideration. He distinguished and 
put on one side that form of account stated which constituted a mere 
acknowledgment of a debt. Then he thus stated what would properly 
be described as a real account stated:— 

But, on the other hand, there is another form of account stated which 
is a very usual form as between merchants in business, in which the 
account stated is an account which contains entries on both sides, and in 
which the parties who have stated the account between them have agreed 
that the items on one side should be set against the items upon the other 
side and the balance only should be paid; the items on the smaller side are 
set off and deemed to be paid by the items on the larger side, and there is 
a promise for good consideration to pay the balance arising from the fact 

- that the items have been so set off and paid in the way described. 
Lord Atkin quoted the language of Viscount Cave in Camillo Tank 
Sictinship Company, Limited v. Alexandria Engineering Works':— 
There is the second kind of account stated, where the account con- 
tains items both of credit and debit, and the figures on both sides are 
adjusted between the parties and a balance struck. 

Lord Cave, in the passage quoted by Lord Atkin, went on to quote 
the words of Blackburn, J., in Laycock v. Pickles (supra), the main pur- 
port of which has already here been set out in the passage quoted above 
from the judgment in I. L. R. 52 Allahabad: Lord Cave did not, apparent- 
ly, lay any emphasis on a distinction between mere items of debit and 
credit and what Blackburn, J. describes as items of claim. It seems that 
the case which Lord Atkin was dealing with was a case in which the 
employee could have claimed his salary, just as here the appellants could 
have claimed the money lent and interest, and that what the account 
stated brought in on the other side was merely the record of the monies 
drawn by the employee, which seem to correspond with the partial pay- 
ments made from time to time in the present case to the appellants by the 
respondents. In a sense this latter class of item might be brought within 
Blackburn, J.’s words as “items of claim,” because in any action for the 
monies due they might be relied on by way of a counter-claim or set off. 
It does not appear from Lord Atkin’s opinion that the authorities in the 
Indian Courts were cited in that case, and some distinction may be drawn 
between the relationship of the parties in that case as contrasted with the 
relationship of the appellants and respondents in the present case. Hence 
their Lordships do not feel able to treat that decision as conclusive of the 
present appeal. But it certainly favours the contentions of the present 
appellants. In Laycock v. Pickles (supra) the plaintiff was indebted to 
the defendants in the sum of £111. He had a claim against :hem for 
labour and materials for £67, and it was agreed that in return for the 
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transfer of certain property he should be credited with £70. A balance 
was then struck, and his final liability was agreed at £22, which sum the 
plaintiff was held’ entitled to recover as upon an account stated. It was 
with reference to these facts that Blackburn, J. spoke of items of claim; 
but he also uses the phrase, “It is the same as if each item was paid and 


Gmouan Lata discharge given for each, and in consideration of that discharge the 


Lord Wright 


wr 


balance was agreed to be due.” These words may well be used to describe 
what the Subordinate Judge in the present case found to have been the 
position between the appellants and respondents, save that the partial pay- 
ments brought into the account and treated as having discharged the 
debt pro tanto, leaving only the agreed balance, had been paid, not at the 
time of the account, but previously. Indeed, the essence of an account | 
stated is not the character of the items on one side or the other, but the 
fact that there are cross items of account and that the parties mutually 
-agree the several amounts of each and, by treating the items so agreed on 
the one side as discharging the items on the other side pro tanto, go on to 
agree that the balance only is payable. Such a transaction is in truth 
bilateral, and creates a new debt and a new cause of action. ‘There~aré 
mutual promises, the one side agreeing to accept the amount of the balance 
of the debt as true (because there must in such cases be, at least in the ond, ` 
a creditor to whom the balance is due) and to pay it, the other side agreeiny 
the entire debt as at a certain. figure and then agreeing that it has been 
discharged to such and such an extent, so that there will be complete 
satisfaction on payment of the agreed balance. Hence, there is mutual 
consideration to support the promises on either side and to constitute the 
new cause of action’ The account stated is accordingly binding, save that 
it may be reopened on any ground—for instance, fraud or mistake— 
which would justify setting aside any other agreement. In Ashby v. 
James® (the leading authority for the rule that though.some of the items 
are barred by limitation, a settlement of accounts including these items is 
none the less binding), Baron Alderson thus summed up the position:— 


Here the striking of a balance between the parties is evidence of an agree- 
ment that the items of the defendant’s account should be set off against 
the earlier items of the plaintiffs, leaving the case unaffected either by 
the Statute of Limitations or the set off. : : 

This rule does not depend on the character or the origin of the debts 
or credits on either side—as, for instance, whether on the one side the 
consideration for the items is work and labour and on the other, goods _ 
supplied. Thus; in Foster v. Allanson®,- where accounts had been settled 
on the dissolution of a partnership, the stress that was laid on the fact that 
items were included which were not connected with the partnership was 
due simply to the desire to avoid the technical plea that, the articles of 


`- partnership being under seal, the :action should have been in covenant 


instead of being brought, as it was, in assumipsit as on an account stated. 

Indeed, it follows from the idea of an account stated that whatever the 

consideration for each item, every item must appear in terms of money, 

since what is being agreed is matter of account: it is also clear that in that 
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great class of cases where the whole dealings between the parties are finan- Cvi 
cial, the items of account can only be in terms of money and can only 
consist of payments of one to the other and vice versa. It seems that the 
rule adopted by the Court in the decision appealed from would exclude ae 
from the category of legally valid “accounts stated” all such financial a 
accounts. Nor can it be material, as it seems, in determining whether Gmonani LaL 
there can be an account stated, whether the balance of indebtedness is 
throughout, as it must be at the end, in favour of one side. Equally it 
seems irrelevant whether the debt in favour of the final creditor was 
created at the outset by one large payment or consisted of several sums of 
principal and several sums of interest; nor can it matter, in this connection, 
whether the only payments made on the other side were simply payments 
in reduction of such indebtedness or were payments made in respect of 
other dealings. In any event, items must in the same way be ascertained 
and agreed on each side before the balance can be struck and settled. By 
way of illustration, reference may be made to accounts between principal 
and agent. It is true that the ascertainment and agreement of the items in 
such accounts may involve investigating the position as between the agent 
and third parties: that circumstance may, indeed, have an important bearing 
ingegard to any subsequent claim to reopen the accounts, as in the case of 
Williamson v. Barbour", but does not directly affect the actual settlement 
of the items in the first place as between the principal and agent. The closest 
parallel, however, to the case presented in this appeal is that of accounts bet- 
ween banker and customer; that relationship is one of debtor and creditor, 
the banker being debtor when the account is in credit, and the customer be- 
ing debtor when the account is overdrawn. It has not been doubted that 
in law there can be a settled or stated account between banker and cus- 
tomer: what has been questioned is whether the acceptance by the cus- 
tomer without protest of a balance struck in the pass-book constitutes a 
settled account, but the question has had reference merely to the issue 
whether such a settlement can be inferred as a matter of fact from the 
passing backward and forward of the pass-book. The legal competence 
N of such a settlement, if made, is not questioned. In Blackburn Building 
Society v. Cunliffe Brooks and Company®, Lord Selborne said, 
Nor can they (the bankers) have the benefit of the doctrine that a 
pass-book passing to and fro 1s evidence of a stated and settled account. 
On the other hand, in Vagliano v. Bank of England®, Bowen, L.J. rejected 
the idea that there had been a settlement of account between the customer 
- and the bank, but he did so purely on the ground, as he stated, that 
there was no evidence what as between a customer and his banker 1s the 
implied contract as to the settlement of account by such dealing with 
the pass-book. i 
It is clearly involved`in these observations that there can in law be a 
settlement of account as between banker and customer, and that this is 
the law, is constantly assumed and acted upon in practice; but in such 
cases the dealings are, purely financial on each side and consist of money 
credits and debits, in the course of which one side may never be able to 
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cw sue the other for a demand or claim’ because he is always in debt to the 
ay other, though, if sued for the whole debt, he could avail himself of pay- 
1234 nents he has made in partial reduction of the debt.on running account, 

Bissun though mérely by way of set-off or-counter-claim. The customer in such 

ta cases may have had a continuous overdraft, and be in this respect in the 
Gmoxaat Lat same position as the respondents on the account in question. But it would 
be an unfortunate restraint on legitimate and ordinary business relations 
if the law were to say that-an, account could not be mutually stated and 
agreed between parties in such relationship. Their Lordships do not think 
that such is the law for the reasons and on the authorities they have set 
out: they think after a careful examination of all the relevant provisions 
of the Act, that the same conclusion governs the meaning of the term 
“account stated” in Article 64 of the Limitation Act; there is no defini- 
tion of the term in the Act. - at 

They are.of opinion that on these principles the settlement in fact, 
made between the appellants and respondents in the circumstances and in 
the manner found by the Subordinate Judge, should be upheld. 

That conclusion will dispose of this appeal and make it unnecessary 
to determine the further issue which was argued—whether the appellants 
were entitled to recover-under Section 25 (3) of the Limitation Act. e 

The authorities referred to above show that where an account has been 
settled, it'is immaterial’ that some of the items were statute-barred. It has 
not been decided whether the same principle would be applied if all the 
items were statute-barred, but in the present case it is left in doubt, on 
such evidence as there was before the Court, whether all the items were so 
barred, and it would be for the respondents to upset, if they could, the 
validity of the settled account. Their Lordships see no reason in this case 
to go behind it. l 

On the: whole case, their Lordships are of opinion that the appeal 
should be allowed with costs here and below, and the decree of the Sub- 
ordinate Judge restored. : te 

They will humbly so advise His Majesty. 


Lord Wright 


l , Appeal allowed - 
Hy. S. L. Polak & Co.—Solicitors for the appellant. 
Ram Singh Nehra—Solicitor for the respondents. 


Crm BALKARAN PANDEY AND ANOTHER (Plaintiffs) 
versus i 
RAM BADAN PANDEY ano orHeRs (Defendants) * ` 
April 13 Limitation Act, Sec.. 14—Bencfit of —When can be ‘clarmed. ae 
Plaintiff’s suit for recovery of mesne profits for a part of the period 
during which he remained out of possession as a result of a decree which 
was subsequently reversed on second appeal to the High Court, was dis- 
missed on the ground that the suit was barred by Sec. 144(2).- Thereupon 
: the plaintiff made an application under Sec. 144, C. P. C. and the period 
q; for which mesne profits were claimed terminated with the same date, viz., 
June 30, 1928, but extended for four years.in the present application ` 
e 
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whereas it extended only for two years in the previous suit. The appli- Cmi 
cation under Sec. 144, C. P. C. was beyond time unless the period occu- —— 
pied by the previous suit was excluded under Sec. 14(2), Limitation Act et 
Held, that the present application was within time by virtue of Sec. 14, parxaray 
Limitation Act, so far as concerns the mesne profits for the period of two = Panniy 
years ending with June 30, 1928, and that the present application was v: 
beyond time for the period of two years ending with June 30, 1926. 8 Fede 
SECOND APPEAL from a decree of BABU KrisHNA Das, Subordinate 
Judge of Ghazipur, confirming a decree of Basu Krisuna Das, Munsif of 
Saidpur. 


A. P. Pandey for the appellants. 
K. Verma for the respondents. 





The following judgment was delivered by 


BENNET, J.—This is a second appeal by the applicants whose appli- Bennet, 1. 
cation has been dismissed on the ground of limitation. The facts which 
are admitted are that the applicants had obtained a decree for joint posses- 
sion of a third share of certain property against the defendants in the court 
of the Munsif on September 13, 1923, and they obtained possession on 
that decree. The first appellate court on appeal dismissed the applicants’ 
suit on May 8, 1924, and the applicants were dispossessed. The appli- 
cants’ appeal in the High Court was allowed and a decree for possession 
was granted on August 8, 1928. The successful plaintiffs instituted a suit 
on December 23, 1929 against the defendants for recovery of Rs. 70 as 
mesne profits on the allegation that the defendants had dispossessed the 
plaintiffs of the said land after the dismissal of their suit by the first appel- 
late court and that the plaintiffs had remained out of possession until 
August 18, 1928. Damages were claimed for two years from Asarh 1926 
to Asarh 1928. That suit was decreed but dismissed on appeal on the 
ground that the suit was barred by Section 144(2) of the Civil Procedure 
Code and that an application should be brought. The suit was dismissed 
on August 1, 1930. The applicants therefore made the present applica- 
tion under Section 144 of the Civil Procedure Code on August 23, 1930, 
and they asked for damages for four years’ dispossession from July 1, 
1924 to June 30, 1928. It will be seen that the period for which dam- 
ages or mesne profits are claimed terminates with the same date but extends 
for four years in the present application whereas it extended only for two 
years in the previous suit. ‘The point was taken that the present applica- 
tion was barred by the rule of three years’ limitation. From May 4, 
1927, the date of the High Court decree in appeal, upto the date of the 
present application, August 23, 1930, is a period of more than three years. 
The applicants claim the benefit of Section 14(2) of the Indian Limita- 
tion Act on the ground of their previous suit in the civil court which 
occupied the period from December 23, 1929 to August 1, 1930. Unless 
this period is allowed the present application will be beyond time. The 
lower court has disallowed the application of Section 14 on the ground 
that the relief is different. No reasons have been giyen for this opinion. 
The words used in Section 14(1) are: 

In computing the period of limitation prescribed E any suit, *the time 
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during ‘which the plaintiff has been ‘prosecuting with due diligence an- 
other civil proceeding, whether in a court of first instance or in a court 
of appeal, against the defendant, shall be excluded, where the proceeding 
is founded upon the ‘same cause of action . 

Now the lower court has assumed that where there is a difference in 
the relief there must be a difference in the cause of action. That argu- 
ment is not correct. A person might ask for different reliefs from the 
same cause of action. What is different in the present case is that a larger 
sum of money has been claimed by way of damages or mesne profits be- 
cause the claim has been made for a larger period of time, that ‘is, four 
years instead of two years. The cause of action however is.in each case the 
same so far as the cause is the dispossession by the defendants in the suit 
who/are the opposite parties in the present application. ‘The dispossession 
is the subject of the relief in the present application as regards a longer 
period of time but it is the same dispossession as regards a part of that 
period as was the subject or cause of action of the previous suit. It appears 
to me that as regards two years of the period of dispossession, that is, the 
two years immediately preceding June 30, 1928, the cause of action is 
identical in the previous suit and in the present application. As regards 
the period prior to that period of two years it appears to me that the cawse 
of action is different in this sense that although the cause was the same 
dispossession it was for a different period of time, and in that sense it may 
be said that it was a different cause of action. I consider therefore that it 
will be correct to apply Section 14 of the Limitation Act in this way that 
I hold that the present application is within time by virtue of that section 
so'far as concerns the damages for the period of two years ending with 
June 30, 1928, and that the present application is beyond time for the 
period of two years ending with June 30, 1926. No finding has been 
made by the courts below on issue No. 3: “To what damages, if any, 
are the applicants entitled?” Accordingly I remand the application for 
disposal by the trial court on’ this remaining issue. Costs hitherto incurred 
will abide the result. Permission is granted to the parties for a Letters 
Patent appeal. : 


Case remanded 


RAM RATAN LAL anv orHers (Defendants) 
versus 


GANGOTRI PRASAD AND ANOTHER (Plaintiffs) * 


Hindu Law—Widow—Alienations—Perpetual lease amounting to a deed of gift 
—Consent of presumptive reversioners—Effect of. 

Where a Hindu widow executes a document purporting to be a perpetual 
lease of her zamindary property and the documentis not supported by 
consideration and is for all practical purposes a deed of gift, it is open to 
the reversioners who happen to be alive at the time of the widow’s’ death 
to challenge the transaction even though when the lease was executed the 
entire body of presumptive reversioners consented to the lease. , 

a Rangasami v. Nachiappa Gounden, I. L. R. 42 Mad. 523 relied on. 
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SECOND APPEAL from a decree of BABU SHIVA HARAKH LaL, Addi- 
tional Subordinate Judge of Ballia, confirming a decree of MAuLvI SHAH 
Warr ALAM, Munsif. 


Haribans Sabai, Janaki Prasad and K. Verma for the appellants. 
Sti Narain Sabai for the respondents. 


The following judgment was delivered by 


Bayrat, J.—This is a second appeal by the defendants againsc whom 
the plaintiffs’ suit for recovery of possession of the plaint property has been 
decreed by the courts below. The facts are that one Mst. Anjora Kuar 
was the widow of Ram Richha Lal and was as a Hindu widow possessed 
of a certain zamindari property and a house. On February 18, 1878 she 
executed a document which purported to be a perpetual lease in favour 
of her brother’s son by which she leased out the zamindari property to 
him. Mst. Anjora Kuar died in October 1925. The plaintiffs who are 
the reversioners of Ram Riccha Lal brought the present suit in 1929 for 
recovery of possession over the leased property and the house owned by 
Mst. Anjora Kuar. It is conceded by the appellants that’ so far as the house 
is concerned the appellants cannot, in view of the findings of the court 
beléw, lay any claim and the suit has been rightly decreed regarding the 
same. It has, however, been strongly contended that the plaintiffs are 
not entitled to recover possession of the leased property. ‘There is a pe- 
digree given at the foot of the plaint and it is said that a perusal of the 
pedigree will show that when the lease was executed in 1878 the entire 
body of presumptive reversioners, namely, Pyare Lal, Jagdamba Sahai, 
Naubat and Jawahar Lal consented to the lease. Pyare Lal who was the 
next reversioner actually drew up the document, presented it for registra- 
tion and identified the lady before the sub-registra:. Naubat, Jawahar Lal 
and Jagdamba Sahai were attesting witnesses to the document. A transla- 
tion of the lease has been given to me and from that it appears that the 
facts stated above are correct. There is a slight error in the names of the 
attesting witnesses inasmuch as Mohan Lal has been put down for Naubat, 
but there can be no doubt that Mohan Lal is a mistake for Naubat. It is 
then argued that the transaction, inasmuch as it was consented by the 
entire body of presumptive reversioners, cannot be challenged at the 
instance of the reversioners who happen to be alive at the time of the 
Hindu widow’s death. 

: The first question that arises for determination is to find out exactiy 
the nature of the transaction evidenced by the document of 1878. The 
plaintiffs styled it a deed of gift and the courts below have come to the 
conclusion that the document is not supported by any consideration. The 
court of first instance on issue 8 says as follows: 
It is obvious that the lease in question is without consideration and that 
the lady had no necessity to execute it. 
The lower appellate court on issue 2 says: 
In this case there was no valuable consideration paid at the time of the 
Icase and hence the question of legal necessity did not arise. 
I am also of the opinion that the document is not supported by confidcra- 
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tion and is for all practical purposes a deed. of gift. There is intrinsic 
evidence in the document itself for this conclusion. The lady after recit- 
ing her right in the property says: 

Chandi Prasad, my own: brother's son of Bhiku Lal, has been living with 
me like a son since the death of my husband. I have brought him up 
like a son and educated him. Having regard to the transitory state of life 
it is necessary that I should execute an absolute document in his favour 

©... I covenant that the .said lessee shall remain in ion 


any interference. If we do so it shall be unlawful in court. 


The above passages in the document clearly indicate that the intention of 
the lady was to execute a permanent document in favour of her brother’s 
son ‘because of her natufal love and affection for him and to bind herself 
and her heirs from ever obtaining re-entry and to allow the lessee to appro- 
priate the balance of the profits. The Government revenue of the pro- 
perty. in a permanently settled district was Rs. 23-5-0 and the rent that 
was reserved exclusive of this Government revenue was only Rs. 6-11-0; 
the obvious inference is that there were appreciable profits in the year 
1878 and considerable profits at the present moment. The defendants in 


their written statement alleged that -he value of the leased property should 


at least be fixed at Rs. 2,700. No premium was paid for the transaction. 
The finding of'the courts below that the transaction is not supported by 


consideration is therefore a perfectly sound finding. 


It was contended by the appellants that as the document was exe- 
cuted with the concurrence of the entire body of presumptive reversioners 
it cannot be avoided’ by the present plaintiffs. It is well settled that one 
reversioner does not claim through anothér and even if I were to hold that 
the transaction was consented to-by all the reversioners then living I can- 
not hold that the plaintiffs are eszopped owing to the conduct of the 
consenting reversioners, even if ther happened to be the ancestors of the 
present plaintiff. It is argued on behalf of the respondents that a look 


‘at the pedigree’ will show that there were quite a number of other persons 


who have not figured as attesting w-tnesses to the document and it cannot 
therefore be presumed that: the entire body of presumptive reversioners 
attested the document. The reply of the appellants is that those persons 
were dead. There is no evidence on this point and the burden obviously 
was on the -appellants to show that the other persons figuring in the 
pedigree were dead and the entire body of living reversioners consented 
to the transaction. Further, on tke authority of Har Kishen Bhagat v. 
Kashi Prasad Singh’ and the case cf Pandarang Krishnaji v. Markandeya 
Tukaran’, it is submitted`on behalt of the respondents’ that mere attesta- 
113 A. Li J. 223 2 as 20 A. L J. 305 
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tion of a deed by itself does not estop any person from denying anything 
except that he has witnessed the execution of the dced, and knowledge 
of the contents of the deed ought not to be inferred from the mere fact 
of the attestation and mere attestation does not necessarily import con- 
currence. The contention of the appellants, however, is that the share 
of the lady was partitioned about the time when the document was exe- 
cuted and the other co-sharers, when they figured as attesting witnesses, 
must be deemed to have knowledge of the contents of the documents and 
must be considered to have consented to the transaction, more so when the 
next reversioner Pyare Lal went so far as to scribe the document and to 
present it before the sub-registrar. There is considerable force in the con- 
tention of the respondents but even if I were to assume that the concur- 
rence of the reversioners has been proved I am of the opinion, in view of 
what I have said before, namely, that the document was for all practical 
purposes, a gift, the defendants are not entitled to resist the plaintiffs’ suit. 


If a sale or mortgage or any other alienation supported by consider- 
ation is effected by a Hindu widow with the concurrence of the entire 
body of presumptive reversioners then it cannot be challenged by the re- 
versioner who might be living at the time of the death of the Hindu widow 
not on the simple ground of the consent but on the ground that that 
consent affords evidence of legal necessity or propriety of the transaction, 
and the alienee is relieved from the necessity of proof, the burden being 
cast upon the reversioner to show that in fact there was no legal necessity 
for the transaction. Mr. Pandey on behalf of the appellants drew my 
attention to a passage in Principles on Hindu Law by Sir D. F. Mulla, 
6th cdition, page 189, where the learned author, while discussing the 
powers of a Hindu widow to execute a lease, says that she has no power 
to grant a permanent lease or a lease for long term so as to bind the 
reversioner unless it is justified by “legal necessity” or it is for “the benefit 
of the estate” or “made with the consent of the next reversioners”, and 
relying upon that passage the argument has been that the third head “with 


Ma the consent of the next reversioners” is distinct from the head of “legal 


necessity” and the head of “the benefit of the estate’. With all respect 
for the learned author I am of the opinion that this statement of law is a 
little loosely expressed, and the authorities which have been cited in sup- 
port of this proposition in the book do not support the same. The ordi- 
nary rule is that a Hindu widow is entitled to alienate the property of 
the last male owner for legal necessity; that term not necessarily imply- 
ing only a pressure or danger to the estate which has got to be averted 
but also embracing possibly within its scope benefit to the estate. A 
Hindu widow therefore according to my view is entitled to alienate the 
property when there is a danger to the estate and that danger has got 
to be averted or when in the exercise of due husbandry she finds it neces- 
sary to make the alienation in question. The consent of the next rever- 
sioners can only be evidence of the fact that there was such necessity or 
benefit to the estate and by proving such consent the transferee is not 
compelled to prove legal necessity aliunde. In the case of Bijoy, Gopal 
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Mukerji v. Girindra Nath Mukerji, their Lordships of the Privy Council 
observed that ee - 

as against them (the reversióners) it is a fair inference from their con- 
duct that they believed that thz arrangement had been made in good 
faith, and that under such circumstances of necessity as would give it 
validity according to Hindu law, and it has always been a feature of 
Hindu law as administered by. this Board~to attach great weight to the 
sanction by expectant reversioners of an alienation of property by a Hindu 
woman as affording evidence that the alienation was under circumstances 


which rendered it lawful and vaid. 


Again in the: case of Rangasami.Goanden v. Nachiappa Gounden*, their 
Lordships of the Privy Council said as follows: - i 
© The result of the consideration of the decided cases may be summarised 
thus: - i . f 
(1) An alienation by a widow of her deceased husband’s estate held 
by her may be validated if it can be shown to be a surrender of her 
~ whole interest in the whole estate in favour of the nearest reversioner o1 
reversioners at the time of the alienation. In such circumstances the 
question of necessity does not fall to be considered. But the surrender 
must be a bona fide surrender, not a device to divide the estate withethe 
reversioner; : 
(2) When the alienation of the whole or part of the estate is to be 
supported on the ground of necessity, then, if such necessity is not proved 
` aliunde and the alienee does noz prove inquiry on his part and honest 
belief in the necessity, the consznt of such reversioners as might fairly 
- be expected to be interested to quarrel with the transaction will be held 
to afford a presumptive proof which, if not rebutted by contrary proof; 
will validate the transaction as a right and proper one. 

It is, therefore, impossible to argue that mere consent would validate 
the transaction irrespective of the rature of the transaction. Indeed in 
Rangasami Gounden v. Nachiappa Gouden their Lordships said at page 
537 that i 

Being a deed of gift it cannot possibly be held to be evidence of alienax 
tion for value for purposes of necessity. It follows, therefore, that the ` 
deed taken by itself cannot stand. i 
As stated before the document of 1878 is not an alienation for value 
because no premium was paid for property of the value of Rs.'2,700 on 
the defendants own showing and the profits which were to go to the 
lessor were out of all proportion to the profits that were to go to the 
lessec, and the entire phraseology of the document goes to show that it was 
intended to benefit the transferee for whom the lady had ‘great affection. 


It was then argued that the trensaction of 1878 might be looked at 
from a different point of view. It might be said to be a surrender in 
favour of the. next reversioner Pyare Lal and then a document of lease 
by Pyare Lal. There are two obvious answers to this contention. First 
of all the document is not couched m that manner. It is not a surrender 
in.favour of the next reversioner and then a lease by him in favour of the 
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of the Contract Act which go to show that if any person pays any money 
which another person is liable to pay then the person paying the moncy is 
aa to be reimbursed by the person on whom the original liability 
ay. 

It was then contended on behalf of the appellant, and that seems to 
be the reasoning of the courts below as well, that the covenant to pay the 
rent to the zamindars was'a personal covenant and if the defendant mort- 
gagee wanted to avail himself of this personal covenant he should have 
filed a suit for enforcing the personal liability within time and should not 
have waited when the mortgagor sought redemption, inasmuch as under 
Section 60 of the Transfer of Property Act the mortgagor is entitled to 
redeem the property on the payment of the mortgage money. ‘That the 
mortgagor is liable to pay this money admits of no doubt from what I have 
said above, and the only question is whether the mortgagee ought to bring 
a separate suit for the amount within the time allowed by law or whether 
he can ask for this sum to be added to the mortgage money. Learned 
N counsel on behalf of the appellant relies on the Privy Council case of 

Bachchu Lal alias Ram Shankar v. Mubémmad Mah in which their Lord- 
ships of the Privy Council interpreted a certain clause in the mortgage 
deed as amounting to a personal covenant, but at the same time held that 
the mere fact that the mortgagors entered into a personal covenant to pay 
a certain sum does not prevent the said amount being taken into consi- 
deration in settling the total sums which should be paid by the mortgagors 
when redeeming the property covered by the mortgage. Order XXXIV, 
Rule 7 of the Civil Procedure Code also contemplates a similar contingency. 
This case was argued before me for the first time on October 4, 1933 
when I remitted certain issues in order to find out as to what amount the 
mortgagor should pay to the mortgagee on the head of rent paid by the 
mortgagee to the zamindar together with a reasonable rate of interest. 
The finding that has been returned by the court below to which no ob- 
jection has been taken by either party is that the amount of rent and 
interest due to the mortgagee up till December 20, 1933 is Rs. 895-11-0. 
«I accept this finding and hold that the mortgagor should pay this amount 
, over and above the principal sum secured by the mortgage before redemp- 
į , tion can be had. I, therefore, allow this appeal, set aside the decrees of the 
courts below and direct the office to prepare a fresh decree under Order 
| XXXIV, Rule 7. The defendant is entitled to a sum of Rs. 960-11-0 to- 
| gether with costs in all courts. Interest will run upon Rs. 960-11-0 from 
- today up till the date of payment at 6 per cent per annum. In the event 
of the failure of this sum the plaintiffs’ suit should be dismissed with costs 
in all courts. The usual six months from today for payment will be fixed 
by the preliminary decree. Leave to file an appeal by way of Letters Patent 
is allowed to the plaintiff-respondents. i 
Appeal allowed 
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CRIMINAL ,.SADHO AND OTHERS 


iene versus 
EMPEROR* Tr : 





Abr! 10 Penal Code, Sec. 147—Conrt satisfied that more than five persons involved in riot 
—Convicted persons number lessithan five—Whether conviction legal.“ 
Where the finding of the Sessions Judge is that more than five persons 
took part in the riot but he convicts less than five persons and acquits the 
rest of the accused, the conviction of less than five persons is not illegal 
under Sec. 147, I. P. C. | ; 
Rabman v. Emperor, A. I. R. :[1926]. Lah. 521, relied or; King v. 
Plummer, [1902] 2 K. B. D. 339 distinguished. : 
_ CRIMINAL Appear from an order of Basu KasxHt Natu, Sessions 
Judge of Benares. - - 


L. M. Roy for the appellants. - 3 
Sankar Saran (Government Pleader) for the Crown. 
‘ The following judgment was delivered by 
Bajpai, 1. Bayval, J.—This appeal arises out of sessions trial No. 18 of 1933,in 
which there were twelve persons accused of riot and another man by, the 
name of Sarju Ahir who died in the course of the riot. This appeal is 
connected with criminal appeal No. 971 of 1933 which arises. out of ses- 
sions trial No. 17 of 1933 in which there were 11 persons accused of riot 
and one other man by the name of Bhaglu who died in the course of the 
riot. The trials were conducted in the court below by the consent of the 
parties as practically a joint trial and a consolidated judgment was delivered 
by the learned Sessions Judge. 

It has been argued by appellants in both the cases that the procedure 
adopted by the learned Sessions Judge of looking at the’ evidence in both 
cases together has prejudiced the accused but I find that this procedure 
was adopted at the instance of the accused themselves and the learned Judge 
has not dealt with the cases in a manner which would suggest that the 4 
accused were prejudiced in any way. I also propose to deliver a consoli- ` 
dated judgment. s . ; 

It was argued on behalf of the appellants in both cases that although 
there are more than five accused in each case but the prosecution in both ' 
cases names specific accused and does not say that there were others as well. 
It must, therefore, be taken that 12 persons by name were implicated in 
sessions trial No. 17 and 13 persons by name were implicated in sessions 
trial No. 18 and it is not the case of anybody that there were more persons 
who were not recognised or identified in this riot. It, is then argued that 
only three men have been convicted in each of the cases and it might be 
taken that one dead man was further involved in the riot in each case. 
The position therefore is that as a result of the decision by the court below 
it can be said with certainty that there were only four men on each side 
and as such an offence under Section 147 of the Indian Penal Code is not 
made out because the requisite number of five persons is not to be found in 
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the cases. In support of this contention reliance is placed upon the case of Cama. 
King v. Plummer’, and passages at pages 345 and 349 have been spe- 
‘cially brought to my notice. This was a case in which the accused were 
- being tried on a charge of conspiracy and although there were quite a Sapno 
number of accused in the case but one of them pleaded guilty at a late puso 
stage in the case whereas the others were acquitted. It was held that the 
man who pleaded guilty could not be convicted because conspiracy re- Bashan J 
quires more than one man and the acquittal of the others amounts to 2 
finding that there was no conspiracy. It was held that 
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if two persons are tried together upon a charge of conspiring with one 
another, and one is acquitted by the jury and the other convicted, the 
conviction cannot stand, although it is perfectly clear that the verdict of 
acquittal may have been obtained simply upon the ground that there was 
a failure of evidence to estabhsh the charge against the person who was 
acquitted. 

This case to.my mind is clearly distinguishable because the case of a 
> conspiracy requires to some extent a clear mention of the conspirators and 
if on the paucity of evidence an acquittal follows regarding the rest of 
the accused it is not possible to convict a single man on a charge of cons- 
piracy. In the present case, however, the judgment of the court below 
satisfies me that he was of the opinion that more than five men undoubtedly 
took part in the riot. The three men who have been convicted on each 
side and the two dead men also took part in the riot and the feeling of the 
learned Judge was that some of the others who were named in the cases 
were also involved in the offence, but as is very common in these cases 
some innocent persons might have been roped in, the learned Judge adopted 
certain sure tests for convicting the appellants. He, however, was un- 
doubtedly of the opinion that more than five persons were involved on each 
side. Iam therefore of the opinion that there is no force in the plea that 
an offence under Section 147 of the Indian Penal Code is not made out. 
Dalip Singh, J., in the case of Rahman v. Emperor®, held that 
where five persons are charged for forming an unlawful assembly and 
four of them are acquitted as their presence at the place of offence was 
not satisfactorily proved, the conviction of one only under Section 147 
is not illegal. 


If the finding of the learned Judge is that more than five persons on each 

pide took part in the riot the mere fact that on the evidence he is not able 
, to convict five persons on each side would not result in the acquittal of the 
convicted persons also under Section 147 of the Indian Penal Code. The 
finding in the present case undoubtedly is that there were more than five 
persons on each side. 

One man died on either side and if the accused can be convicted 
under Section 147 they can also be convicted under Sec. 304 read with 149 
unless any one of them can show that he had not the common object of 
, the assembly in prosecution of which death took place. I have perused 
i the evidence in the cases and I find that the common object of the assembly 

at the stage when beating commenced was unlawful and every member 
who stayed on and who helped the course of the riot must be deemed to 
101902] 2 K. B. D. 339 "A. I R. 1926 Lah. 521 
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Cenanat have the knowledge that death might ensue in prosecution of the common 
to34. object of the assembly. 
With this premise I start to considcr the cases of the individual accused » 
Sanno in the two cases. The learned Judge'of the court helow has adopted a 
Bror very fair test in the matter. It is that he has convicted persons who had 
injuries on their persons, that being a sure guide that they took part in the 
Bajban J. fight. In criminal appeal No. 971 of 1933 Matru, Paltu and Adit had 
injuries on their persons. It is not possible therefore to argue on their 
behalf that they were not present at the time of the riot. The course 
which the riot was taking should have convinced them that death of some 
one might result and they, I think, have been rightly convicted under 
Sections 147 and 304 read with 149 of the Indian Penal Code. In criminal 
appeal No. 964 of 1933 Sadho and Ram Baran had injuries. Ram Baran 
was the young man on account of whom this unfortunate incident took 
place and on the evidence he is said to have been present throughout. 
Sadho also on the evidence was present at the time and taking a more or 
less prominent part in the affair. These two persons have been rightly 
convicted. The case of Sri however is slightly different. ‘There cannot 
be the slightest doubt that he convened a panchayat on April 12, 1933 
when the riot took place. This panchayat was convened in order to segtle 
a dispute that had arisen on April 10, 1933 when Ram Baran and certain 
other young men were playing cards. The panches were of the opinion 
that bye-gones should be treated as bye-gones and the matter should be 
amicably settled but some refractory persons in the assembly were of a 
different opinion. The panches saw that trouble was brewing and they 
therefore tried to leave the place. The weight of evidence is that Sri also 
thinking that discretion was the better part of valour went inside his house. 
There is some evidence that Sri also took part in the fight, but the learned 
Judge does not seem to rely specially upon that piece of evidence. He has 
taken the admission of Sri as to his presence in the beginning of the fight 
as a clinching circumstance in order to convict Sri. He has not definitely 
held that Sri did not go inside the house although he is of the opinion that 
- Brahmin witnesses are trying to shield him unjustly. Be that as it may, . 
the weight of evidence is undoubtedly to the effect that Sri went inside the’ 
house and he cannot therefore be held responsible for the occurrence that 
took place in his absence. I am of the opinion that he is entitled to an 
acquittal. - 
For the reasons given above I dismiss the appeals of Sadho and Ram 
Baran, maintain their convictions and sentences and direct that they must 
surrender to their bail. J allow the appeal of Sri, acquit him of the offences 
with which he was charged and direct that he need not surrender to his 
bail. His bail bonds are cancelled. 
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Court Fees Act, Sec. 7(1w) (f) and Sch. 1, Art. 1—Suit for accounts—Fyual Apul 6 
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o in favour of plaintiff—Defendant appeals—Valuation—Court fee pay ee 





In a suit for accounts and dissolution of partnership the court of frst 
z instance passed a final decree for a definite amount ın favour of the plain- 
tiff. The defendant appealed to the High Court and the relief asked for 
was that the High Court be pleased to set aside the decree of the court 
below and to pass a decree in favour of the appellant for such sum as may 
be found dve to him. Held, that the appeal should be valued at the 
amount decreed by the court below and ad valorem court-fee should be 
paid thereon, and it was not open to the appellant to value his appeal arbi- 

trarily for an amount less than the amount decreed against him. 

STAMP? REFERENCE 


Din Dayal for the appellant. 


K. C. Mukery: (with him K. N. Katju and M. L. Chaturvedi) for the 
respondents, 


The following judgment was delivered by 


BENNET, J.—This is a reference by the taxing officer of the question Bennes, J 
of valuation of first appeal No. 312 of 1933. The question which has 
been referred is:— 

Is it open to an appellant in a suit for accounts, against whom a final 
decree for a definite amount his been passed, to value his appeal, under 
Sec. 7, Clause iv(f) of the Court Fees Act arbitrarily for an amount less 
than the amount decrced against him? 

The appeal is brought by a defendant. There was a suit for accounts 
and dissolution of partnership in which the lower court has decreed the 
claim for the plaintiff amounting to Rs. 10,000 with costs and pending 
and.future interest at eight annas per cent per mensem. The plaintiff was 

=o file the necessary court-fee. The defendant has appealed asking for 
the relief: — 

That this Hon’ble Court will be pleased to set aside the decree of the 
court below and to pass a decree in favour of the appellant for such sum 
or sums as may be found due to him on legal and proper accounting or grant 
such other and further rehef as it may deem fit. 

The value of the appeal is Rs. 1,000. 

The court-fee paid 1s Rs. 107-8-0. 

On this appeal the office noted that the stamp was sufficient according 
to the valuation, and a Bench of this Court ordered: “Subject to any ob- 
jection as to the amount of court-fees paid, let notice go”. 

Subsequently an objection was taken by the stamp reporter as follows: 

They have wrongly valued the appeal at Rs. 1,000 though they challenge 
the whole decree of the court below. The appeal should be valued at the 
amount decreed by the court below, i.e., Rs. 10,000 principal and the 
amount of pending interest which by calculation comes to Rs. 1,988-5-4, 
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total Rs. 11,988-5-4. Hence the appeal should be valued at this amount 
and ad valorem court-fee should be paid thereon. The amount of court- 
fee payable is Rs. 628-8-0. Deducting Rs. 107-8-0 already paid there is 
a deficiency of Rs. 575 due by the appellant. 

The report of the stamp officer was submitted to the taxing officer 
who called on the appellant to furnish ‘the court-fée. ` “The appellant ob- 
jected. ' The, taxing officer has then'madeé a reference to the Taxing Judge 
under Section 5 of the Court:Fees Act. 

The first objection which is taken on behalf of the appellant is that as 
a, Bench of this,Court directed that notice should issue to the. respondent 
therefore the Taxing Judge has no jurisdiction. Under Section 5 the juris- 
diction to decide a matter of this nature is in the-Taxing Judge who has 
been- appointed: by the Chief Justice in this High Court.for that purpose. _ 
Learned counsel relied on' Section 28 of the Court Fees Act. That section, 
in my opinion; refers to the case where the question is not raised by a 
reference by the taxing officer under Section 5. Section’ 28 applies to the 
case where the deficiency in court-fee is noticed otherwise and the’jurisdic- - 
tion then will lie in a Judge of the High Court before whom the deficiency 
is noticed. I may note that the Bench of this Court in directing notice to 
issue, specifically stated that. this should .be subject to any objection as to 
the amount of the court-fees paid. 

On the merits of his case learned counsel for the appellant relies on 
the precise language of Section 7 (iv) ( f) of the Court Fees Act. I will 
first deal with the language in'the section. As I understand Section 7 of 
the Court Fees ‘Act the interition of the section is to provide a means of 
valuing the subject-matter of a suit or of an appeal för the purpose of 
payment of ad valorem court-fees.. In Sub-section (i) it is provided that 
in suits for mohey the amount of fee is computed according to the amount 
claimed. That is, where the subject-matter is a definite sum of money the 


ad valorem fee is paid on that sum of money. The section then proceeds 


to deal with matters which are not so simple such as maintenance and 
annuities in Sub-section (#) and for movable property other than money 
in Sub-section (if), and in Sub-section (iv) we have a number of other 
matters which may form the subject of suits. Among these the Provisional 
in Sub-section’ (f) ‘is as follows:— 
for accounts—according to the amount at which the relief sought is valued 
in the plaint or memorandum of appeal. 
The first’ thing to be noticed in regard to this Sub- section (f) is that 
a distinction is drawn between a plaint and. an appeal. It is provided i in 
regard to the plaint that the plaintiff shall state the amount at which he 
values the relief sought. I understand by that that the plaintiff is given 
power to value at whatever-amount-he considers correct the relief for which 
he asks in -his-plaint. “There is not a corresponding provision that in all 
such appeals the appellant shall state the amount at which he values 
the relief sought, and I consider that. this omission is: not. unintentional. 
Foran appeal the appellant is not given a free hand to value at 


„whatever figure he likes the relief in- his memorandum: of appeal. It -is 


laid down that the court-fee is'to be paid on the relief sought in the memo- 
randum, of appeal but it is not provided that the appellant may value that 
relief af whatever figure he desires. In: the case. of a plaintiff who is an 
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appellant and whose relief has not been allowed by the court below the  Cwu 
plaintiff no doubt may in his memorandum of appeal repeat the figure for 
valuation which he has already stated in his plaint under the proviso in this 
. Sub-section. But in the case of an appellant who is a defendant there js Snan vo- 
not a similar provision. In the present case the defendant is a person Nn 
against whom a definite amount has been decreed, Rs. 10,000, and interest Kravi 
on that amount. He has chosen to value his appeal at Rs. 100 and at the At Kas 
same time he asks for the decree of Rs. 10,000 and interest to be set aside Bennet, J 
in its entirety. He has not asked that the decree should be set aside only 
— as regards Rs. 1,000. If the case for the learned counsel for the appellant 
is correct then it would have been open to the defendant-appellant to value 
his appeal at merely Re. 1. The selection of Rs. 1,000 as the valuation of 
Rs. 10,000 plus interest is entirely arbitrary. In Schedule I it is laid down 
in Article 1, for a memorandum of appeal not otherwise provided for in 
the Act, that the valuation for ad valorem fees is on the subject-matter in 
dispute. It is clear to me that the subject-matter in dispute in the present 
* appeal is the decree of Rs. 10,000 and interest against the defendant-appel- 
lant. The subject-matter in dispute being that amount I do not see any- 
thing in Section 7 (ir) (f) which indicates that the appellant may alter the 
valpe of the subject-matter. The Sub-section deals with the amount at 
which the relief sought is valued in the memorandum of appeal, but it does 
not say that that relief may be subject to any arbitrary value. The relief 
sought is one which has a definite value, that is, the setting aside of a decree 
for Rs. 10,000 and interest. I do not see on what principle it can be said 
“> that a subject-matter of this nature can be subject to an arbitrary valua- 
tion of Re. 1, Rs. 2, 3, 4, Rs. 1,000, Rs. 2,000 or any other number of 
rupees. 
I now proceed to examine what is laid down by their Lordships of the 
Privy Council in Faizullah Khan v. Mauladad Khant. Thet was a case in 
which the plaintiff Faizullah Khan had sued after dissolution of partnership 
for a rendition of accounts, and the plaintiff claimed a decree for Rs. 3,000 
or whatever further sum was due. The defendant asked for a decree for 
s. 19,000 in his favour. The Subordinate Judge decreed nothing for the 
plaintiff and for the defendant Rs. 19,991. Both parties appealed. The 
plaintiffs asked: 
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| Clam in appeal. For reversal of the decree against the appellants and 
| for granting a decree in their favour for such of that amount as may be 
found due. Value for purposes court-fee of appeal, Rs. 19,991. 
| This prayer is not very clear. What the appellants-plaintiffs asked was to 
; set aside the decree against them and to decree whatever amount might be 
found due to them. They did not name the Rs. 3,000 which had been 
named in the plaint. The Judicial Commissioner remanded the case for 
, a fresh trial, but it is not stated whether the remand was or was not under 
' Order 41, Rule 23. In making the remand the Judicial Commissioner 
' found that a remand should only be granted as to the Rs. 19,000. Their 
Lordships of the Privy Council directed that the remand should be for the 
| whole case. In the court of the Judicial Commissioner a court-fee had 
been paid by the plaintiffs-appellants of Rs. 975 which was on the vaļuation 
*A, I R. 1929 (e. c) 147 
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of Rs. 19,991 placed by. the plaintiffs-appellants on their appeal. ‘The ob- 
jection which was taken apparently by the Judicial Commissioner: was: that 
the plaintiffs should’ have: at that -stage. paid some further: court-fee on 
whatever amount might be ultimately granted.to them by the courts: Their 
Lordships of the Privy Council.found that the order of the Judicial Com- 
missioner was’ incorrect in this respect. :It will be-noted that there was 
no question before their Lordships of the Privy Council like the present 
case: , The appellants had paid .the:full court-fee on the amount of the 
decree against them. .In the present case the appellant has not paid the 
amount of court-fee: due onthe decree against him. I do not see on:what - 
principle it can be argued that the ruling is any authority for the claim 
made in the present case. The language used by their Lordships:appears 
to me to be directed to the ‘question: of whether a. plaintiff can be allowed 
to value his claim which has been disallowed at whatever figure he pleases. 
As I have already pointed out; in my view Section 7.(iv) (f).does allow a 
plaintiff to do so either in his plaint-or.in his memorandum of appeal when 
the relief which he’ claimed has been disallowed. It had been disallowed 
in the case, before their, Lordships.and they held that the language-of Sec- 
tion 7.(iv) (f) did allow the plaintiff: to value his relief as he pleased. In 
the particular, case the-plaintiff had valued his appeal at Rs. 19,991 and their 
Lordships stated: abe hn p z aman 
. It is only necessary. to. observe that this applied to a valuation of the 
_ appeal in its entirety, that is to say, both for the. purpose of reversing the 
decree against the appellants and for granting the decree, in their favour. ` 
The ruling of their Lordships proceeded further to point out, that un- 
det Section 149, Civil Procedure Code the amount which the plaintiff should 
have paid, if any, should have been recovered as laid down in that section. 
I may also note that under Section 13, Court Fees Act, when a court re- 
mands under Order XLI, Rule 23 the Court authorises the appellant to 
receive back the full fee paid on appeal. Under these eircumstances I do 
not consider that the ruling of-their Lordships can be changed to apply to 


` 


the entirely different set of facts in this case. , 

Learned counsel referred, to C. K. Umar v. C. K. Ali Umar’. That « 
ruling was one dealing with an appeal against a preliminary decree., That 
present appeal is against a final decree. There is no comparison between the ` 


“two cases. Learned counsel further cited this ruling on account of its 


reference to the ruling of their Lordships of the Privy Council in’ Faizullab 
Khan v. Mauladad Khan. The judgment of their Lordships in that ruling 
is not quoted but merely the observations of one of their Lordships during 
the course of argument.’ So'far as that observation goes it is not in favour 
of the appellant. It states: - ‘ °° |... 7 0° 
In suits for aécounts ‘it is impossible to say at the outset what exact 
amount the plaintiff will recover. The legislature therefore’ leaves it open 

: to him to estimate the amount. . That is the scheme of the’Act. À 
I entirely follow that’ principle-and as.I have pointed: out that principle 
applies to a plaintiff in regard to.a relief which has not been granted: It 
does not apply to a party against whom a sum of money has béen decreed. 
- Reference was also made to Bholanath v. Parsotam Das*. That again 
was a‘gase of an appeal against a preliminary decree. “In the latter part of 
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the ruling some reference was made to preliminary or final decrees. So 
far as the statement concerns final decrees it was merely an obiter dicta and 
it cannot be taken as dealing with a case like the present. 

Learned counsel relies on In 1e Nukala Venkatanandam*. That was a 
suit for dissolution of partnership and settlement of accounts and certain 
sums of money not stated had been decreed against the defendants. The 
defendants appealed and in the memorandum of appeal the valuation was 
stated to be Rs. 12,770-6-0 and the court-fee as Rs. 847-7-0, but the court- 
fee actually paid was Rs. 447-7-0. In an affidavit the appellants stated 
that they had not got the necessary money at the time and therefore a less 
court-fee was paid with the idea of supplying the deficiency in court-fee 
afterwards. The office made no objection. The appellants themselves 
however later filed an application asking to revise the valuation reducing 
it to Rs. 5,500 on which the court-fee paid of Rs. 447-7-0 would be suffi- 
cient. It is nowhere stated in the ruling whether the total amount decreed 
against the defendants was a larger amount than Rs. 5,500. The order of 
their Lordships was that the valuation of the appeal for the present will be 
regarded as Rs. 5,500. Their Lordships then prcoeeded to discuss the mean- 
ing of the Privy Council ruling in Faizallah Khan v. Mauladad Khan, and 
they said: 

The view apparently taken by thar Lordships is that the appellant can 
pay court-fee on a notional value as in the first Court According 
to the view of the Privy Council the appellant whether plaintiff or de- 
fendant can give some valuation and one cannot complain that the amount 
in the memorandum is not the proper amount the reason being that in suits 
for accounts it is impossible to say at the outset what exact amount the 
plaintiff will recover, and they apply this principle to appeals also. 

The ruling fails to note that the observations of their Lordships of the 
Privy Council were made in regard to the claim of a plaintiff which had 
been disallowed by the lower court and the observations were not made in 
regard to an amount which had been decreed against an appellant by the 
lower court. So far therefore as this Madras ruling purports to extend the 
meaning of their Lordships of the Privy Council to an entirely different 
set of circumstances I would respectfully differ from their Lordships of the 
Madras High Court. 

For the respondent reference was made to Kanti Chandra Tarafdar v. 
Radha Raman Sirkar*, where it was held that an appellant-defendant must 
pay a court-fee on the amount decreed against him in the final decree in a 
suit for accounts. That case is similar to the present. In Inayat Husain 
v. Bashir Abmad® the plaintiff contended that he could value his claim for 
dissolution of partnership and accounts at whatever amount he chose. A 
bench of this Court held that the plaintiff was not entitled to put any 
arbitrary valuation on his plaint. 

Under the circumstances of the present case I consider that the report 
of the stamp reporter is correct and that the appellant must pay the 
amount of deficiency reported at Rs. 575. I allow four months to the 
appellant to deposit this amount. 


"A. L R. 1933 Mad. 330 SA. I R. 1929 Cal 815 æ 
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acquittal. ; pip l a 
On a complaint being filed under Sec. 297, I. P. C., the magistrate pro- 
ceeded to record evidence for the prosecution and framed a charge. Some- 
time after: the charge was framed the magistrate discovered that the com- 
plainant had not been examined under Sec. 200, Cr. P. C. when he presented 
his complaint. He thereupon, proceeded to remedy this defect by record- 
ing an order “dismissing the complaint” “and directing the complainant 
to file a fresh complaint which was ‘done. The magistraté. recorded the 
- statement of the complainant and. re-examined all ‘the witnesses who had 
been previously examined, framed a charge and directed the accused to 
enter on -their defence. The latter produced: ‘their witnesses‘ and were 
eventually convicted.: ‘It was contended for the accused that the magis- 
- trate’s order “dismissing the complaint”. amounted ‘to an. acquittal. and 
_, subsequent proceedings which followed on a fresh:complaint were illegal, 
having regard to the provisions of Sec. 403, Cr. P. C. Held, that ghe 
so-called order of dismissal did not amount to an_acquittal within the 
- meaning of Sec. 403, Cr. -P. C. That. order was wholly ineffectual for 
terminating the ‘trial which had taken place up to the time it was passed. 
The mere fact that the magistrate recorded the whole of the evidence for 
the prosecution a second time cannot ‘affect the legality of the trial. Ac- 
cordingly the conviction of the applicants based on the evidence so’ recorded 
` cannot be considered to be bad in law. ae 
CRIMINAL Revision from an order of P. M. C. PLowpEN Esq., Ses- 
sions Judge of Agra. 
S. B. L. Gaur for the applicants. 
The following judgment was.delivered by 
NIAMATULLAH,'J.—This is an application for revision of an order 7 
passed by a Magistrate having appellate: powers upholding the conviction 
and sentence of 2 months’ rigorous imprisonment passed by a Magistrate 
of second class in a case in which the applicants were: prosecuted for an 
offence under Section 297, Indian Penal Code. The only ground that has 
been argued in revision is that the applicants having been once acquitted 
by the trying Magistrate, the latter -was incompetent to try and convict 
the-applicants on a fresh complaint. Stated as a proposition of law, this 
contention appears to be sound; but taken in relation ‘to the- facts ‘of ‘the 
case, I have no ‘hesitation in rejecting it. ` Be Sew 
It appears that one Razaq Husain filed a complaint against the appli- 
cants, Gulab Shah, Ali Bux and Inayat Ullah under Section 297, Indian 
Penal Code, alleging that- they had dug’up a certain: grave-yard: situate in 
Shahganj and were guilty of other acts’ punishable under Section 297, 
Indian Penal' Code. The complaint: was filed in the-court of the’ City 
Magistrate of Agra who transferred it to the court of an Honorary Magis- 
trate with second class powers. The latter proceeded to record evidence for 
i *Cr. Rev. 236 of 1934 
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the prosecution and framed a charge. It does not appear whether any 
evidence for the defence was recorded. The Magistrate discovered some 
time after the charge was framed that the complainant had not been 
examined under Section 200, Criminal Procedure Code, when he presented 
his complaint. The Magistrate considered this to be a serious flaw in the 
proceedings. He proceeded to remedy this defect by recording an order 
“dismissing the complaint” and directing the complainant to file a fresh 
complaint which was done. The Magistrate recorded the statement of the 
complainant and re-examined all the witnesses who had been previously 
examined, framed a charge and directed the accused to enter on their 
defence. The latter produced their witnesses and were eventually con- 
victed. 

It is argued that the Magistrate’s order ‘dismissing the complaint’ 
amounts to an acquittal and subsequent proceedings which followed on a 
fresh complaint were illegal, having regard to the provisions of Section 403, 
Criminal Procedure Code. The judgment of the Magistrate, hearing the 
appeal does not show that this contention was put forward before him. It 
is, however, no bar to the plea being taken in revision, if it is well founded. 
I am clearly of opinion that it has no force. 

e Section 403 provides that 


a person who has once been tried by a court of competent jurisdiction 

for an offence and convicted or acquitted of such offence shall, while such 

conviction or acquittal remains in force, not be hable to be tried again 

for the same offence. 
The question is whether the applicants were acquitted. In other words, 
whether the order of the Magistrate dismissing the complaint in the cir- 
cumstances already stated operates as an order of acquittal. It is per- 
fectly clear that the Magistrate did not intend to acquit the accused. It 
is equally clear that he was not prepared to find that the case for the pro- 
secution had not been made out. He was obsessed by the idea that the 
whole proceedings before him were vitiated by the fact that the complainant 
had not been examined under Section 200, Criminal Procedure Code. To 
remedy that defect he devised a somewhat disingenious course of ‘dismiss- 
ing the complaint’ without meaning to decide the case finally and acquit- 
ting the accused. The expression “dismiss a complaint” has been used in 
Section 203, Criminal Procedure Code which refers to a stage before pro- 
cess is issued to the accused. The stage at which the Magistrate dismissed 
the complaint in this case did not warrant an order dismissing the com- 
plaint with the fullest intention of continuing the proceedings on a fresh 
complaint being filed. The trial of the case was one under Chapter XXi 
according to the procedure prescribed for warrant cases. After the trial 
commenced there could be either a discharge under Section 253, if the 
Magistrate found that 

no case against the accused has been made out which, if unrebutted, would 

warrant his conviction. 
or an acquittal under Section 258 if “the Magistrate finds the accused not 
guilty”. It will be seen that after the trial had commenced, the termina- 
tion of the case must have a reference to its merits. The procedure docs 
not warrant the dismissal of the complaint, if the prosecution waf started 
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ona private complaint. The order of the Magistrate dismissing: the com- 
plaint in this cdse was one which he-could not pass under.any rule of law 
at the stage at which it was passed. , The so-called order of, dismissal does 
not, in my opinion, amount to an acquittal within the meaning of Section 
403. That order was wholly ineffective for, terminating the trial which 
had taken, place up to the time it--was passed. The mere fact -that the 
Magistrate recorded the whole of the evidence for the prosecution a second 
time can not affect the legality of the trial. The conviction of the appli- 
cants based on the evidence so recorded cannot be considered to be bad in 
law., In this view the. conviction and ‘sentence ‘which have not been 
questioned on any other ground must stand and this application for revision 
is is dismissed. A 

: 7 a Application dismissed 
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PEARE LAL’. >- 
- ar versus : ean me Gia 
fae te. = * EMPEROR* =. 
Criminal Proceeds Code, Secs. 145 and 537—Case T between agents- of 
real contesting parties—Whether order binding ‘on “party who was Aot 
, dmpleaded. 
On a dispute arising between two persons; A and B, in respect of a 
_ grove, the agent of A made a complaint to a Magistrate, who started pro- 
ceedings under Sec. 145, Cr. P. C. Notice was issued to the agent of 
-", Band the case proceeded between the agents of Aand B, neither of whom 
- 7, were impleaded. Ultimately the magistrate passed an order declaring A 
to be entitled to the possession of the grove, possession of which was 
; accordingly given to her. Held, that B could maintain that he was. not 
` bound by any order passed in proceedings to which he was not in name 
a party, and the omission to implead hun by name vitiated the order 
and Sec. 537, Cr. P. C. did not cure the ‘irregularity. Accordingly the 
proceedings of the magistrate and his final order should be quashed and 
he should be directed to proceed according to law after issuing notices to 
A and B to file their written statements der Sec. 145, Cr. P. C., and § 
to adduce evidence. - ; 


- CRIMINAL Revision’ from an order of R. S. SYMONS Esq, District 
Magistrate of Pilibhit. 

G. S. Pathak for the applicant. l 

Akhtar Husain Khan for the opposite party. ~ 

-M. Waliullah (Assistant Government Advocate) for “the Crown. 

The following judgment was- -delivered by 

NIAMATULLAH, J.—This is an application for revision of an ‘order 
acai by the Sub-Divisional Magistrate, Pilibhit, under Section ‘145, Cri- 
minal Procedure Code. ‘The proceeding was started on a complaint ‘dated 
April 26, 1933, presented by Abdul Waheed Khan, the agent of a lady 
named Badrul Jahan Begam. It was alleged that the lady had: obtained a 
decree or order dated April 19, 1933, in respect of a grove and that she 
sold its produce to certain -persons who on proceeding to take possession of 
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the grove found that the produce had been sold on behalf of Sahu Har 
Prasad to certain other persons who had taken unlawful possession thereof. 
It was also alleged that a breach of the peace was imminent. The Magis- 
trate recorded the statement of Abdul Waheed Khan and called for a report 
from the officer in charge of the police station. That officer reported that 
there was an apprehension of a breach of the peace between the parties. 
The report also mentioned the name of one Sheo Prasad, the manager of the 
‘estate of Sahu Har Prasad, as the person who had “laid the foundation of 
the breach of the peace”. On receipt of the report, the Magistrate directed 
that the grove in dispute be attached, that notices be issued to Sheo Prasad 
and Pearey Lal and that the complainant be also informed. On a subse- 
quent date the Magistrate examined a few witnesses, including the patwari 
whom he summoned at his own instance and passed an order declaring 
Musammat Badrul Jahan Begum to be entitled to the possession of the 
grove, possession of which was, accordingly, given to her. 


Pearey Lal applied to the District Magistrate in revision who examined 
the record and noted a number of irregularities in the proceedings of the 
Sub-Divisional Magistrate. He, however, refused to make a reference to 
this Court on the ground that no failure of justice occurred and, therefore, 
the irregularities complained of were cured by Section 537 of the Criminal 
Procedure Code. Pearey Lal then moved this Court under Section 435 
of the Criminal Procedure Code. The learned advocate who appeared in 
support of the revision referred to the non-observance by the Sub-Divi- 
sional Magistrate of the provisions of Section 145 in almost every material 
particular. I do not consider it necessary to deal with every one of the 
alleged irregularities and would deal with only one aspect of the case. 

Abdul Waheed Khan’s complaint and the police report clearly showed 
that the real contesting parties were Badrul Jahan Begum and Sahu Har 
Prasad. Abdul Waheed Khan who presented the application before the 
Sub-Divisional Magistrate, Sheo Prasad and Pearey Lal to whom notices 
were issued by the Magistrate acted for their respective masters. The 
Magistrate should have issued notices to Badrul Jahan Begum and Sahu 
Har Prasad to file their written statements and to substantiate their allega- 
tions. Neither of them was so called upon. ‘The case proceeded between 
the agents of.the two, though possession was given to Badrul Jahan Begum. 
It is obvious that a procedure of this kind deprives an order under Sec- 
tion 145 of its value. Sahu Har Prasad could not be considered to be 
bound by any order passed behind his back and he could disregard it and 
dispute the possession of the opposite party through other karindas. It has 
been argued before me that Sheo Prasad and Pearey Lal led all such evidence 
as would have been produced, if Sahu Har Prasad was in name a party. I 
am unable to make this assumption. But even if this be accepted, the 
legal position remains the same. Sahu Har Prasad can maintain that he 
is not bound by any order passed in proceedings to which he was not in 
name a party. 

The learned counsel for the opposite party strongly relied on Section 
§37 of the Criminal Procedure Code and contended that the proceedings 
were in substance between Sahu Har Prasad and Badrul Jahan Begum and 
that the irregularity arising from the Magistrate’s omission to fmplead 
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Sahu Har Prasad by name has not occasioned any failuré of. justice and, 
therefore, the order complained of is not-vitiated. ‘The argument -is based 
on the assumption that Sahu Har Prasad has not been prejudiced. I am 
unable to accept that assumption. Sahu Har Prasad had asserted a right to 
possession of the grove and had actually sold the produce of the grove to 
certain persons when Abdul Waheed Khan filed a complaint on hich the 
proceedings commenced. The grove in dispute was subsequently attach- 
ed under the orders of the Magistrate and eventually possession was delivered” 
to Badrul Jahan Begum. If Sahu Har Prasad’s claim is well-founded and 
since no opportunity was.given to him to prove that it was so the. attach- 
ment of the grove and subsequent delivery of possession to Badrul Jahan 
Begum are clearly facts to his prejudice. In my opinion, Section 537 does 
not cure the irregularity. Accordingly I quash the proceedings of the 
Magistrate and his final order.and direct him to proceed according to law 
after considering the complaint of Abdul Waheed Khan, his statement on 
the back of it and the police report. Sahu Har Prasad and Badrul Jahan 
Begum should be called upon to file their written statements under Section 
145 and to adduce evidence. The Magistrate shall follow the provisions of 
Section 145 of the Criminal Procedure Code in taking fresh proceedings. 
TS ý Case remanded 
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NAROTTAM (Applicant) 
t Versus 3 
TAPESRA AND ANOTHER (Opposite parties) * 
Guardians and Wards Act, Secs. 10 and 11—Application for appointment of 
guardian—When person other than applicant can be appointed guardian. 

It is true that a judge is not authorised by law, in the absence of an 
application for the appointment of a guardian, to pass an order appoint- 
ing the guardian of a minor. But once an application has been filed in 
accordance with the provisions of Sec. 10, the jurisdiction of the court 
comes into play, and it is open to the judge, as a result of the enquiry 
initiated on the application for the appointment of a guardian, to appoint 
a person other than the applicant as guardian of the minor, provided -the - 
Person so appointed has intimated his willingness to act as a guardian. 
It may be that it would be more in conformity with law that such 
willingness be communicated to the Court by means of an application in 
accordance with the provisions of Sec. 10 of the Act. But the absence 
of such an application by the person appointed guardian by the Court is 
no bar to the jurisdiction of the Court to appoint him guardian. ; 


First APPEAL from an order of Panprr Kanuarya Lat NAGAR, 
Judge, Small Cause Court of Benares. > j 

Mansur Alam for the appellant. toe : 

Gadadhar Prasad for the respondents. 

The judgment of the Court was delivered by 


Iosa AHMAD, J.—This appeal is directed against an order of the 
court below appointing Mst. Tapesra as guardian of the person of Mst. 
Piyari, minor. Mst. Tapesra is the own sister of Mst. Piyari. Sita Ram, 
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the father of Tapcsra and Piyari died in the year 1931. ‘Narotam the 
appellant before us professes to be the real brother of the maternal grand- 
mother of Mst. Piyari. He filed an‘ application in accordance with the 
provisions of Section 10 of the Guardians and Wards Act to be appointed 
guardian of the person of Mst. Piyari. The application was opposed by 
Mst. Tapesra and by another woman named Mst. Sahodra. The learned 
Judge, after consideration of the evidence iñ the case, came to the conclu- 
sion that Narotam and Sahodra were not fit persons to be appointed 
guardian of the minor. He held that Tapesra was the most suitable person 
+ to be appointed guardian and accordingly passed the order appealed against. 

The first contention raised by the learned counsel for the appellant is 
that, as Tapesra had not filed an application to be appointed a guardian, 
the learned Judge of the the court below had no jurisdiction to appoint 
her guardian of the minor. In support of this contention our attention 
has been drawn to Sections 7, 8, 10 and 11 of the Guardians and Wards 
Act. Section 7 provides that where the court is satisfied that it is for the 
welfare of a minor that an order should be made appointing a guardian 
of his person or property or both, the court may make an order accord- 
ingly. It is provided by Section 8 that an order appointing a guardian 
under Section 7 of the Act shall not be made except on the application of 
the person desirous of being, or claiming to be, the guardian of the minor, 
or of the Collector of the district or other local area within which the 
minor ordinarily resides or in which he has property or of the Collector 
having authority with respect to the class to which the minor belongs. 

Section 10 prescribes the contents of an application under Scction 8 
by a person other than the Collector. Section 11 then provides that if 
the court is satisfied that there is ground for proceeding on the applica- 
tion, it shall fix a day for the hearing thereof, and cause notice of the 
application and of the date fixed for hearing to be served on the persons 
enumerated in that section. 

It is argued by the learned counsel that as Mst. Tapesra had not filed 
an application in accordance with Section 10 of the Act, nor had inti- 
ated her willingness to act as guardian by a declaration signed by her 
ttested by two witnesses as provided by Clause (3) of Section 10, 
rned Judge had no jurisdiction to appoint Mst. Tapesra as guardian. 

judgment, there is no force in this contention. It is true that a 
is not authorised by law, in the absence of an application for the 
iatment of a guardian, to pass an order appointing the guardian of a 
\ But once an application has been filed in accordance with the 
_ Ons of Sec. 10, the jurisdiction of the Judge under the Guardians 
and Wards Act comes into play, and it is open to the Judge, as a result 
of the enquiry initiated on the application for the appointment of a guar- 
dian, to appoint a persori other than the applicant as guardian of the 
minor, provided the person so appointed has intimated his willingness to 
act as a guardian. It may be that it would be more in conformity with 
law that such willingness be communicated to the court by means of an 
application in accordance with the provisions of Section 10 of the Act. 
But the absence of such an application by the person appointed guardian 
by the court is no bar to the jurisdiction of the court to appoint him 
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guardian. The object of Section 11 of the Act is to give an opportunity 
to all the persons having an interest in the minor, of being heard before 
an “order appointing a guardian is passed. Once an application is made 
under Section 10 and notices of the application are issued to the-persons 
mentioned-in Section 11, all the interested parties have the opportunity 
of putting their case before the court; and then the Judge has jurisdiction 
to appoint such person as guardian of the minor who in his opinion, in 
accordance with the provisions of Section’17 of the Act, should be ap- 
pointed. It is not disputed in the present case that all the persons ‘interest- 
ed in the matter of the appointment of a suitable guardian of Mst. 
Piyari were before the court below and did-adduce all the evidence that they 
wanted to produce. The objection of the learned’ counsel is at best’ a 
technical objection and,’ in the absence of a definite provision in the Act 
to the éffect that a Judge has no jurisdiction to appoint a person as guar- 
dian of the minor who has not filed an application in accordance with the 
provisions of Section 10 of the Act, we are not prepared to give effect to 
that contention. The view that we take is in consonance with the view 
taken in Sundarmani Dei v. Gokulanand’. f bas iy CiS 

On the merits, in our judgment, the learned Judge arrived at a correct 
conclusion. : oe e 

It appears that Sita Ram lived in a portion of the house of Narotam 
appellant for a period of 2 or 3 years before his death and the minor, Mst. 
Piyari, also lived with Sita Ram. After the death of Sita Ram a com- 
plaint under Section 406 of the Indian Penal Code.was filed by Mst. 
Tapesra against Narotam and Mst. Sahodra. During the pendéncy of 


that criminal case some compromise was arrived at between the parties. 


The terms of that compromise are in dispute in the present proceedings. 
Narotam placed reliance on a deed of agreement dated February’ 3, 1932. 
In accordance with that deed Narotam was given the right to have the 
custody of the minor and it was further provided by the deed that Mst. 
Sahodra was to pay a‘sum of Rs. 55 to Narotam for the marriage expenses 
of the minor and a sum of Rs. 50 for the funeral ceremonies of Sita Ram. 
Mst. Tapesra denied the execution of the deed of agreement and alle 
that her thumb impression was taken on a blank paper and the sam 
utilised for drawing up the agreement in question. She stated that 









at Narotam and refused to have’ the same registered. In support o 
allegation that she did not voluntarily execute the deed of agreement she 
relied on a receipt dated February 3, 1932. The contents of the receipt 
do undoubtedly support to a certain extent the assertion of Tapesra that 
she did not execute the deed of agreement in question. It is recited in the 
receipt that a sum of Rs. 105 was received by Narotam on account of 
the expenses of the minor and of the expenses ofthe funeral ceremonies of 
Sita Ram. The receipt is in the handwriting of Narotam himself. ‘The 
contents of the receipt suggest that the sum of Rs. 105 was paid to Naro- 
tam in liquidation of the amount spent by him either for the maintenance 
of the minor or for the expenses of the funeral ceremonies of Sita Ram. 
If Mst, Tapesra had agreed to allow Narotam to retain custody of the 
i ‘18 C. W. N. 160 o ; 
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minor, there could be no point in Mst. Tapesra paying to Narotam the 
amount spent by him towards the maintenance of the minor. 


It may be assumed for the purposes of the present case that Narotam 
is the brother of the maternal grandmother of Mst. Piyari, though the 
evidence of Narotam on the point is far from satisfactory. The fact how- 
ever remains that Mst. Tapesra is the own sister of the minor and there is 
nothing on the record to suggest that she has an interest adverse to the 
minor. It was suggested by the learned counsel for the appellant that as 
Tapesra claims under a will alleged to have been executed by Sita Ram, 
her interest must necessarily be adverse to the minor. The fact that Sita 
Ram executed a registered will was not denied in the court below. Indeed 
it is recited in the deed of agreement that Sita Ram executed a registered 
will. The learned Judge has pointed out that Narotam is a man with 
doubtful antecedents, having been fined twice for gambling. In a matter 
like the present this Court is reluctant to interfere with the exercise of 
discretion by the District Judge and in the present case no cogent reasons 
have been assigned to induce us to set aside the order passed by the cout 
below and to appoint Narotam as guardian of the minor. 


e Ve accordingly affirm the decision of the court below and dismiss this 
appeal with costs. 


Appeal dismissed 


BAIJNATH RAI anp orHers (Defendants) 
versus 
SUBERNA KUAR AND ANOTHER (Plaintiffs) * 
Tenancy Act (III of 1926), Sec. 271(a)—Application of —Smit under Sec. 44— 
Defendant pleads that be ts in possession as mortgagee of a certain person, who 
acquired Jnoprietary right under Sec. 186(1) (c)—Whether reference to be 
made to Civil Court—Enror in not making reference—Effect of. 

Where the plaintiff-zamindar brought a suit under Sec. 44 of the 
Tenancy Act of 1926 against the defendants as trespassers, and the defen- 
dants claimed that they were in possession as mortgagees of a certain 
person, who had acquired a proprietary right under the provisions of 
Sec. 186(1)(c) of the Tenancy Act, beld, that the determination of the 
question whether the grant came within Sec. 186(1) (c) was one specially 
for the revenue court, and provisions of Sec. 271 (a), Tenancy Acc, did 
not apply. Held, further, that assuming that the revenue court made an 
error in not making a reference to the Civil Court under Sec. 271 (a) 
but decided the issue itself, the District Judge could decide the appeal 
under Secs. 242(3) (a) and 272. The opening words, viz., “If any such 
question of proprietary tight has been determincd by a revenue court,” 
in Sec. 272 do not refer to a case where the revenue court has made a 
reference to the Civil Court but to a case where it has not made such a 
reference but has proceeded to decide the issue itself. 


SECOND APPEAL from a decree of KrisHNa Das Esq., District Judge 
of Ghazipur, modifying a decree of Banu Ram Rup SINGH, Assistant Col- 
lector, Ist Class, of District Ghazipur. 
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A. P. Pandey for the appellants. 
S. P. Sinha for the respondents. : 
The following judgment was delivered by 


BENNET,.J.—This is a second appeal by the defendants against con- 
curring decrees of the two lower courts granting the. plaintiffs possession 
of four plots. The lower appellate court modified the decree of the court 
of first instance only by refusing to grant the plaintiffs damages. The 
plaintiffs are admittedly zamindars, and the suit was brought under Sec- 
tion 44 of the Agra Tenancy Act, Act III of 1926, against the defendants - 
1 to 13 as trespassers. The defendants claimed that they were in possession 
as mortgagees of a certain person called Subhag, who had, according to the 
plairit, a grant rent-free for services. The mortgage in question has been 
produced dated June 28, 1893. Subhag died on January 27, 1925. The 
plaintiffs sued for possession of these 4 plots on the ground that the defend- 
ants are mere ‘trespassers. The suit has been resisted and the appeal has 
been argued on a number of grounds. The lower appellate court found 
as a fact that the grant was for services and not as the appellants argue a 
grant rent-free without service. The appellants argued that the grant 
came under Section 186(1) (c) as a grant which had been held ‘rent-free 
for 50 years preceding the commencement of the Act and by the successors- 
in-interest to the original grantee. Learned counsel referred for this pro- 
position to the wajib-ul-arz of 1840 which stated that all the muafi in the 
possession of muafidars will continue to be muafi without any interference 
on the part of the zamindars. At that period of 1840 the record was that - 
the corresponding number which is No. 406 ‘was the muafi of Bhikhari 
Batfarosh. This word corresponds to “bhat”, that is, bard, and the claim 
of the plaintiffs is that the muafi was granted to the family bard in service 
tenure. The settlement of 1880 recorded the plot, then No. 911, as muafi 
khidmati of Kashi Rai and Bhikhari Rai, and there was a reference to a case 
No. 786 decided on October 16, 1882, in-which this plot No. 911 with two 
other plots was held to be muafi khidmati. In the wajib-ul-arz of 1880 
there is a reference to the word “khidmati”’ also and to this case No. 78% 
decided on October 16, 1882. The lower appellate court therefore had 
evidence on which it could come to the finding that the land in question 
was held on service tenure. The grant therefore did not come under Sec- 
tion 186 as that section in Sub-section (1) (c) states that land held for 
services does not come under that sub-section. The grant, on the other 
hand comes under Section 188(1) (%), a grant for the purpose of some 
specific service, religious or secular, which the landlord no longer requires. 
As the grant comes under that section and is not a grant coming under 
Section 185 or Section 186, the grant comes.under Section 187 and also un- 
der Section 190, and as the grantee is liable to have rent assessed he shall be 
deemed to have been a tenant from the date of the grant. As the grantee 
is deemed to be a tenant he therefore has not got 4 power to transfer, and 
the mortgage to the appellants on June 28, 1893, is an invalid mortgage. 
The appellants therefore are in the position of trespassers and -the decree 
for possession from them was correct. g 


The first question in the grounds of appeal was a technical question 
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of procedure expressed as follows: 


Because the question of proprietary title being involved in the case and 
the court not haying proceeded under Section 271 of the Tenancy Act, the 
decree is ultra veres. 

The only claim to proprietary right is contained in Paragraph 11 of the 
written statement and that claim was that as the rent-free grant had been 
held for more than two generations by Subhag Bhat and his ancestors and 
for more than 50 years, Subhag Bhat had therefore acquired proprietary 
right to it and was not an occupancy tenant. The determination of a ques- 
tion of this nature under Section 186 of the Agra Tenancy Act is one 
specially for the revenue court. The argument was made that ir should 
have been referred to the civil court in accordance with the provisions of 
Section 271. It is to be noted that in Section 271(a), the sub-section 
which refers to Section +4, the question is to be referred when the defend- 
ant pleads that he has a proprietary right. The defendants 1 to 13 did not 
plead that they had a proprietary right but they pleaded that Subhag had 
acquired a proprietary right under the provisions apparently of Section 
186(1)(c). This is not a question which should have been referred to the 
civil court, and I do not think that the revenue court made an error in 
degiding that question. The proposition of the learned counsel for the 
appellants was that assuming that the revenue court had made such an error, 
then the District Judge could not decide the appeal under Section 272. I 
shall deal with this question in general. The argument is that Section 272 
of the Agra Tenancy Act opens with the words: 

If any such question of proprietary right has been determined by a 


revenue court and is a matter in issue in appeal in the court of the District 
Judge or the High Court etc. 


Learned counsel states that these words only mean that the question of 
proprietary right has been determined by the revenue court in accordance 
with Section 271, that is, if the revenue court has made a reference to the 
civil court. I do not find that the language in Section 271 supports this 
proposition. It is no doubt true that in the corresponding Section 199 of 
t II of 1901 there was a right given to the revenue court in Sub-section 
pm) to determine the question of title itself and that right does not now 
~ “ar in Section: 271, but the language of Section 272 has been taken 
actically word for word from the language of Section 200 in the former 
Act. If it was intended that the alteration in the language of the pre- 
ceding section should have an effect on the following section, then I consi- 
der that the language in the following section would have been altered. 
Moreover there is a difficulty in the argument of learned counsel. In 
Section 272 the opening words are “If any such question of proprietary 
right has been determined by a revenue court”. Now he states that this 
means “determined in accordance with Section 271.” But in Section 271 
there is no provision for the determination of such a question by a revenue 
court. On the contrary in Section 271(1) it is provided that the question 
of proprietary right shall be decided by the civil court, and in Sub-section 
(3) that the revenue court shall then proceed to decide the suit accepting 
the finding of the civil court on the issue referred to it. The language 
therefore is in Section 271 that the civil court shall decide the {ssue of 
83 
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proprietary right and in Section 272 the case is mentioned where the revenue 
court has decided that issue or question. Therefore I hold that in Section 
272 the opening words do not refer to a case where the revenue court has 
made a reference to the civil court but to a case where it has not made such 
a reference but has proceeded to decide the issue itself. 

Against this learned counsel argued that there was no provision for 
such an appeal lying to the District Judge except the provision in Section 
271 (4) (a). This however is incorrect. In Section 242 (3) (4) there is a 
provision for an appeal to the District Judge where a question of proprietary 
right has been in issue between the parties claiming such right in the court 
of first instance and is in issue in appeal. Learned counsel objected that 
this will not apply to the present suit as the sub-section excepts suits under 
Chapter XI. But the present plaint is not brought under Chapter XI but 
was brought under Section 44, Chapter V. It is true that the court of 
first instance stated that the plaintiffs might avail themselves of the provi- 
sions of Section 192, but that does not alter the suit into one under Chapter 
XI, and further the suit so far as it concerns the ejectment of the appellants 
cannot be under Chapter XI, but must be under Section 44. For these 
reasons I consider that the decree of the lower appellate court is correct, 
and I dismiss this second appeal with costs. 


Appeal dismissed 


NIRANJAN 
versus 
EMPEROR* 

Criminal Procedure (Code, Secs. 239 and 234—Three persons charged under Sec. 
411—One of them also charged under same Sec. 411 with receiving other 
stolen properties within twelve months—Whether joint trial legal. 

Three persons were charged, under Sec. 411, I. P. C. with receiving 
stolen property, and one of them was in addition charged under the same 
Sec. 411, I. P. C. with receiving other stolen properties within twelve 
months; and the three accused were tried together. Held, that there was 
no illegality in the trial. There is nothing in Sec. 239, Cr. P. C.,_s 
fically stating that as regards one or more of the persons accused 
should be no application to that person or persons of the previous sectio 
such as Sec. 234, Cr. P. C. - 
CRIMINAL REVISION from an order of Kası Nars EsQ., Sessions 
Judge of Benares. 


A. Sanyal (for whom D. Sanyal) for the applicant. 

The Crown was not represented. 

The following judgment was delivered by : 

BENNET, J.—This is an application in revision on behalf of one Niran- 
jan who has been sentenced by the appellate court to 9 months’ R. I. under 
Section 411 of the Indian Penal Code. The application has been argued 
only on legal grounds which are expressed in the first ground of revision 
as follows: 

Because the joint trial of the applicant with Musai and Badri is illegal 
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_and the whole trial is vitiated.- CRIMINAL 


The trial court framed two charges as follows. A charge’sheet against 93, 
Niranjan, Musai and Badri charging them that on September 5, 1933, they —— 
were found in dishonest possession of two bullocks of Dwarka which they Nmansan 
knew or had reason to believe to be stolen and therefore were guilty of an ee 
offence under Section 411 of the Indian Penal Code. ‘There was also a 
charge sheet framed against Musai with two heads: firstly that on Septem- 
ber 16, 1933 he was in dishonest possession of a bullock belonging to Ram- 
charittar which he knew or had reason to believe to be stolen and thereby 
committed an offence under Section 411, and secondly that on September 
18, 1933 he was in dishonest possession of a bullock belonging to Ram- 
charittar which he knew or had reason to believe to be stolen and thereby 
committed an offence under-Section 411. Musai was convicted on all three 
charges and Niranjan and Badri were also convicted of the offence charged 
against them. These convictions were upheld by the appellate court. So 
far as the charge of September 5, 1933 is made against all the three accused 
persons it undoubtedly comes under the provision in Section 239 (a) of the 
Criminal Procedure Code, viz., “persons accused of the same offence com- 
mitted in the course of the same transaction”. ‘That section lays down 
that those persons “may be charged and tried together.” There was there- 
fore quite legally a joint charge and a joint trial against all three accused 
for the transaction of September 5, 1933. - I find that this fact distinguishes 
this case from all the rulings which have been quoted because iri none of 
those rulings was this condition satisfied. The question before this Court 

- is whether as regards the accused Musai it was legal to add the two charges 
in regard to September 16 and September 18, 1933 which concerned him 
alone and which were also under the same Section 411. As regards Musai 
Section 234(1) provides as follows: 

When a person is accused of more offences than one of the same kind 
committed within the space of twelve months from the first to the last of 
such offences, (whether in respect of the same person or not), he may be 


i charged with, and tried at one- trial for, any Humber of them not exceed 





Bennet, J. 


. ing three. 


sub-section provides that Musai may be tried at one trial for any num- 
ber of these. offences not exceeding three. He was tried in this manner, 
and as regards Musai there was nothing illegal in the proceeding. The sug- 
gestion of learned counsel for Niranjan is that because Section 234(1) of 
the Criminal Procedure Code was applied to Musai the proceeding would in 
some way be barred by the provisions of Section 239 of the Criminal Pro- 
cedure Code. Now Section 239 is sometimes inaccurately referred to as 
the only section which authorises a joint’ trial. The section in thë opening 
words does not merely refer to a joint trial but it refers to something differ- 
ent and it states: “The following persons may be charged and tried to- 
gether;” and in the margin the reference is “What persons may be charged 
jointly”. In each of the Sub-sections (4) to (g) there are references to 
joint char ges. _The section appears to me to lay down the cases'where there 
may be a joint charge for which certain‘ persons may be tried. together. In 
the present case the section applies in its Sub-section (4) to the joint charge 
of September 5, 1933. More particularly in Sub-section (c) which was 


` 
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Canunat added by Act XVIII of 1923 there is a provision for an adoption of Section 


1934 





234 for the case of joint charges for more than one accused. But the sec- 
tion does not appear to me to exclude the procedure which has been adopted 


Nikangan by the Magistrate in the present case. There is nothing in the section speci- 


v. 
EMPEROR 





fically stating that as regards one or more of the persons accused there should 
e no application to that person or persons of the previous sections such as 


Bennet, J. Section 234. Learned counsel has failed to show any ruling which would 


prohibit such applications. I now proceed to deal with the rulings on 
which he has relied. His first ruling was Ram Sahai v. Emperor’. In 
that case the facts are stated on page 611. The court does not appear to 
have held that there was any one of the different dacoities for which all the 
accused could be jointly tried under the provisions of Section 239(a). In 
the same volume at page 796, Ram Prasad v. King-Emperor’, there was a 
ruling in regard to four persons who were tried jointly at one trial for three 
dacoities committed by them, all at different places on two dates. It was 
held that the joint trial was not warranted by Section 239 of the Criminal 
Procedure Code and was illegal. Whatever the merits of this decision may 
“have been in the year 1931 it has no longer any validity because that parti- 
cular case has now been provided for in Section 239(c) by Act XVIII of 
1923. Reference was also made to Sewak v. Emperor*, In that case there 
was no charge under Section 239 (a) and no charge under any other Sub- 
section of 239. The court had tried two persons charged with harbouring 
two offenders, and two persons charged with harbouring two different 
offenders. There was no ground under Section 239 for a joint trial. In 
Janeshar Das v. Emperor* a learned single Judge of this Court held 
that Section 239 (c) will not cover six charges but will only cover 
three charges. This has no bearing on the question before the court. 
In Paltu v. Emperor” there was a case where there was no charge on any 
count which would come under any of the provisions of Section 239. This 
therefore was not a case which has any bearing on the present case. As no 
authority has been shown for the proposition advanced by learned counsel I 
consider that it has not been shown that there was an illegality in the trial. 
The courts below have assumed that there was an illegality and have he 
that the accused were not in any-way prejudiced by the alleged iega 
This forms the second ground of the revision’ Learned counsel was obscure 
as to how his client Niranjan could have been in any way prejudiced. He 
suggested that the mind of the court might have been prejudiced against 
Niranjan by evidence produced against Musai on the charges which did not 
concern Niranjan, and in ground No. 3 it is suggested that Musai should 
have been called as a witness against the applicant so that he could have been 
cross-examined. The calling of Musai as a witness had nothing to do with 
the charges in which Niranjan was not concerned. ‘The defence of Niran- 
jan was that Musai, who was a servant, was the guilty person and that he 
was to blame and that Niranjan was not to blame. So far as the mind of 
the court would be influenced at all by the separate charges against Musai 
that influence would be to the effect that Musai was guilty of these offences 


of dishonest possession of bullocks on occasions on which Niranjan was not 
719 A. L. J. 610 719 A. L. J. 796 
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concerned, and therefore the indication would be that on the joint charge it Caminar 
was Musai who was more likely to be guilty and not Niranjan. The addi- 
tion of the separate charges therefore would be in favour of the accused 
Niranjan and not to his prejudice. I consider that no ground has been Nmansax 
made out for revision. Accordingly I refuse this application in revision. £ 


EMPrROR 
Application dismissed 
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Bennet, J. 
JAMUNA DUBE (Plaintiff) Civit 
versus os 
MATHURA RAI AND orHers (Defendants) * 
Grove-holder—Purchases fractional share in Patti—Nature of grove—Whether Manb 7 
fers. 
aa Benner, J. 


Where a grove-holder acquires a right in a fraction of the patti, the 
nature of the grove does not change from a tenant’s grove to a co-share1’s 
grove. This has always been the law in the province of Agra. 

SECOND APPEAL from a decree of BaBu Krisuna Das, Subordinate 
Judge of Ghazipur, reversing a decree of Banu Kanuarya Lat SRIVAS- 
Tava,-Munsif of Saidpur. 


° K. Verma for the appellant. 
Shiva Prasad Sinha for the respondents. 


The following judgment was delivered by 


BENNET, J.—This is a second appeal by a plaintiff whose suit for a Bennet, J. 
declaration was dismissed by the lower appellate court. The plaintiff pur- 
chased a certain zamindari share of 3 gandas odd which had belonged to 
the defendants in a certain patti by auction sale on October 23, 1914 and 
obtained possession of that share. The plaintiff sues for a declaration that 
along with that share he purchased the grove of the defendant situated in 
plot No. 817. The sale certificate does not mention any grove but the 
contention is that because this grove was the zamindari grove of the defen- 
dants it would pass to the plaintiff. It was also not shown by the plaintiff 
that the grove was mortgaged in the mortgage deed on which the decree 
was obtained by the plaintiff. The defence was that the grove in question 
was a tenant’s grove and had been the grove of the ancestor of the defen- 
dants from 1840 and this fact was established to the satisfaction of the 
lower appellate court from the khasra of 1840 and other evidence. Some- 
time prior to 1871, the ancestor of defendant 1, 3—5 acquired a share in 
this patti along with some other persons. ‘The evidence for the defence was 
that the grove did not as a matter of fact merge in the zamindari share 
purchased and has all along been treated as a tenant’s grove in the possession 
of the defendants. 


The sole point which was argued in second appeal is that by virtuc of 
the purchase it must be held that there had been a merger of this particular 
grove in 1871 with the share purchased by the ancestor of certain defen- 
dants. Nothing was shown from the Bengal Rent Act of 1859 as to why 
there should be such a merger. ‘The tenure of a grove-holder has always 
been in this Province such that the grove-holder has a right to hold he land 

*S. A. 1280 of 1931 
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Cwm as grove as long as the trees are standing on it. No authority is shown for 
jos the proposition that the purchase of a share in the patti will change the 
"nature of the grove from a tenant’s grove to a co-sharer’s grove. Such a 
Jauna change would involve the consideration of the profits of the grove at the 
DUBE : eae 5 : 
v time of division of profits among the co-sharers. No authority is shown 
Marmura for the proposition that such a result ever occurs. Under the present law 
RAT as embodied in Chapter XII of the Agra Tenancy Act of 1926 there is no 
Bennet, J, provision for any such merger. It is a reasonable deduction therefore that 
such a merger has never been a part of the Tenancy law of this Province. 
As pointed out by the lower court, there would be also a difficulty aris- ' 
ing from the fact that the ancestor of defendants did not acquire the whole 
zamindari rights in the patti but only acquired a right in a fraction of the 
patti. I consider that no ground has been made out for interference. Ac- 
cordingly I dismiss this second appeal with costs. 
Leave is granted for Letters Patent appeal. 





Appeal dismissed 


Cv SARJU PRASAD (Plaintif) 

VETSUS $ 
— SHYAM LAL anv oTHers (Defendants) * 

March 6 Easements Act, Sec. 13—Whether agricultural tenants entitled to enjoy easements - 

` in the land of the village site. 

Where the defendants, who were agricultural tenants of the plaintiff, 
constructed a cattleshed,-which was attached to the house of the defen- 
dants, a Kolhu or a place for grinding of sugar cane and a Golaur or fire 
place for boiling sugar-cane juice into gur, and these constructions were 
close to the house of the defendants and were built on the village site 
belonging to the plaintiff-zamindar, beld, that for the enjoyment of the 
agricultural plots, the possession of which had been transferred by the 
plaintiff to the defendants, it is necessary for the defendants to enjoy _ 
certain easements in the land of the village site, and on the finding of thr” 
court below that these easements are necessary for the agricultural pur- 
poses of this tenancy, the defendants had the right in question under 
Sec. 13, Easements Act, and the plaintiff-zamindar was not entitled to a 
decree for demolition of the constructions. . 


SECOND APPEAL from a decree of Basu Sanur Narain, Additional 
Subordinate Judge of Gorakhpur, modifying a decree of MauLvi ZILLUR- 


5 RAHMAN, Munsif. 
Sankar Saran and D. P. Malaviya for the appellant. 
é M. H. Faruqi for the respondents. 


The following judgment was delivered by 


Bennet, J. BENNET, J.—This is a‘second appeal on behalf of a plaintiff whose suit 
for demolition of certain constructions by the defendants has been dismissed 
by the lower appellate court. The plaintiff is a zemindar of the whole 
village of Chargawan in Gorakhpur district and he brought a suit for 
demolition of certain constructions. The Munsif decreed demolition only 
of constructions marked E and the lower appellate court decreed demoli- 
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tion of constructions marked B and D. The present second appeal is in 
regard to four constructions: A is a saiban which was found by the lower 
appellate court to be old, and that is more than 12 years old. It is clear 
that the plaintiff cannot get a decree for the removal of A. Reference was 
made by the learned counsel for the appellant to a ruling Jai Kishun v. Mot: 
Chand‘, In that case the lower appellate court held as a fact that the pos- 
session of the defendant was not adverse and therefore that possession for 
more than 12 years would not give the defendant title by adverse possession. 
In the present case the finding of fact is the opposite—that the possession o 

the defendant was adverse. The defendant therefore has acquired title by 
adverse possession. 

The next construction is C a charan or cattle-shed which is attached 
to the house of the defendants, and G a Kolhu or place for grinding of 
sugar cane and H a Golaur or fire place for boiling sugar-cane juice into 
gur. These two constructions G and H are close to the house of the defen- 
dants. The lower appellate court has found that these three constructions 
C, G and H, are more than 12 years old and that they are necessary for 
agricultural purposes. The passage in the judgment is as follows: 

But C is the charan for cattle while G and H are Kolhu and Gulaur 

e and these are necessary for agricultural purposes. ‘The defendants could 

not keep the cattle, the Kolhu and Gulaur inside their house and these 

must have been on the land in front of the defendants’ house. Moreover 

the Kolhu and Gulaur are only put up temporarily when sugarcane crop 

is ready. I therefore hold that the plaintiff was entitled to get the con- 

structions B and D demolished and not C, G and H and also A which is 
more than 12 years old. 

In second appeal the argument was made that no ruling was shown on 
the strength of which the legal doctrine laid down by the lower appellate 
court could be based, and further if these constructions were necessary for 
agricultural purposes, then it should have been shown on behalf of the de- 
fendants that these constructions could only be made in this particular place 
and it was suggested that they might have been made in the field of the 
„defendants in which the defendants are the tenants of the plaintiff. A 
» . . . 
suggestion is made that an issue should be remitted on this point as to whe- 
ther the constructions could have been made elsewhere. I find however 
that in the written statement in Paragraph 8 of the additional pleas the de- 
fendants pleaded - 

They are very necessary for keeping the cattle of these defendants, for 

carrying on cultivation, and for storing the husbandary implements. 

The court of first instance considered this point and under issues 1 and 2 
the Munsif found “Al these constructions are appurtenant to an agricul- 
tural calling and are necessary for that purpose”. The plaintiff brought an 
appeal but in his appeal he did not raise the question that these construc- 
tions might have been made in the agricultural field-or in any other place. 
Nor has this point been taken in the grounds of second-appeal to this Court. 
I do not think that such a point can now be raised orally for the first time 
in second appeal as the point would require additional evidence to be taken. 

On the general question of law there is provision in Section 13 of the 
Easements Act for an easement of necessity. In Sub-clause (a) itis pro- 
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vided that where one person transfers immovable property to another if 
an easement in other immovable property of the transferor-is necessary for 
enjoying the subject of the transfer, the-transferee shall be entitled to such 
easement. In the ‘present case Paragraph-2 of the plaint states that the de- 
fendants are tenants in mouza Chargawan in which the plaintiff is a zemin- 
dar. The plaintiff therefore has transferred certain tenancy plots to the 
defendants for agricultural purposes. The section applies therefore in this 
way that for the enjoyment of the agricultural plots the possession of which 
has been transferred by the plaintiff to the defendants it is necessary -for 
the defendants to enjoy certain easements in the land of -the village site 
which belongs to the plaintiff. The easements in question are for agri- 
cultural purposes as the defendants are agricultural tenants. The courts 
below have found as a finding of fact that those easements are necegsary for 
the agricultural purposes of this tenancy. Under'Section 13 of the Ease- 
ments Act the defendants have therefore. the right in question. It is true 
that the rulings on which the lower appellate court has relied do not exactly. 
apply to the present circumstances.. Learned counsel for the appellant de- 
sired to rely on Rati Singh v. Kunwar Damodar Lal. - That ruling dealt 
with a case where a tenant desired to build a residential house on a piece of 
ground on which a temporary chhappar had formerly. stood and it was held 
that he had not got a right to do so as the chhappar in question ‘had not 
been-in existence for more than 12 years. That question lad nothing to 
do with the’ present case which is concerned with agricultural easements. 
No authority had been shown in favour of the appellant that agricultural 
tenants would not have the easements in question. Accordingly I see no 
reason to interfere with the judgment of the court below and I dismiss 
this second appeal with costs. f e 

Permission to appeal in Letters Patent is granted. f f 
f Appeal dismissed 
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MOHAMMAD ABDUL KARIM (Plaintiff) © 
, VErSHS ` aA . 
MOHAMMAD YASIN AND ANOTHER (Defendants) * 

Patents and Designs Act (II of 1911), Sec. 53—Plantiff’s design 1egistered—Suit 
for 4frengement—W hether open to defendant to plead that -plamtiff was not 
broprietor of the design. 

- Where the plaintiff, who manufactured trays of brass, kad got a certain 
design ‘registered under Paterits and Designs Act (II of 1911) and pro- 
ceeded’ to sue the defendants for infringement (apparently under Sec. 53 
of ‘the Act), it was open to the defendants to plead that the plaintiff was, 
not the author of the design and that he had not acquired it from anyone 

 ~ who had the rights of an author in the design and that the design was a 
common one for a long period prior to registration. nok 
The language in Section 46(1) of Act II of 1911 implies in the words 
“addresses of proprietors of registered designs” that there is an entry that 
the plaintiff is the proprietor of the registered design in question, and under 
_” Sec. 46(3), such an entry is prima facie evidence to that effect. 
=e -F. A. 427 of 1930 É 
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First APPEAL from-a decree of D. C. HUNTER EsQ., District Judge 
of Moradabad. ae : ; 


P. L. Banerji-and Shabd Saran for the appellant. 
: Shambhu Nath Seth for the respondents. 


The judgment of the Court was delivered by 


BENNET, J.—This a first appeal brought by the plaintiff whose suit has 
been dismissed by the court of first instance, the District Judge of Morad- 
abad. The plaintiff sued on the ground that he was in possession of a certi- 
ficate granted by the Controller of Designs dated August 17, 1929, certi- 
fying that a design No. 43516 had been registered in respect of the applica- 
tion of such design to trays of brass or other suitable metal under the Indian 
Patents and Designs Act of 1911. The photograph which is attached 
shows a large brass tray and the agents for the applicant specified the novelty 
by stating: “The novelty of the design lies in the grooves along the sides 
of the tray”. The plaint, set forth that the defendants had also begun to 
manufacture big trays of this design and that.the plaintiff had given them 
a notice but that they paid no heed. Paragraph 5 of the plaint stated: 
According to the certificate granted by the Controller of Design the 
e Plaintiff alone is entitled to manufacture big trays approved of for five 
years commencing from September 17, 1929. 
The plaintiff prayed. for the relief of injunction to restrain the defendants 
from manufacturing and selling big trays of this désign and for a sum of 
Rs. 200 damages. The plaint did not set out under what Act and section 
it was brought, but apparently it was brought under Section 53 of Act II 
of 1911, the Patents and Designs Act. Learned counsel argued that the 
Amending Act of 1930 would apply, but that Act did not come into force 
until the first day of July 1930, under Section 1(2), and the plaint was 
brought on April 22, 1930. The plaint therefore comes under the Act II 
of 1911 and not under the Amending Act. 
In the written statement it was admitted that the plaintiff had got 
this design registered and it was claimed that the invention of the plaintiff 
ad no utility, and that it was not a new invention or design at the date of 
plication for registration. Further ‘that the applicant was not the 
or first inventor of the design and he had knowingly and fraudu- 
ed in the application a design which is at least over 50 years old 
been publicly manufactured and used and sold in thousands 
India by scores of people. The following two issues were 











ve Q : Arald the certificate of design be liable to revocation under Sec- 
y SX) Clause (1) (a) or (b) or (cy or- (e)? 
P-o a g To what damages is the’ plaintiff entitled? 
h. 2" Ahat there was a certain amount of confusion. in the minds of 
learne. counsel as they applied Section 26; which only applies to Patents 
and not to registered Designs. In Act II of. 1911 the first part up to Sec- 
tion 42 refers to Patents, and the second part from Section 43 to Section 54 
refers to Designs, and the third part is- general. By Section 29(2) it was 
provided that ; E Be eds 
every ground on which a.patent may be revoked under this Act ghall be 
„available by way of defence to a'suit for infringement. , 
84 
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The defence therefore and the court were apparently under the impression 
at the time the issues were framed that this section would apply and that 
therefore the first issue was framed in the manner indicated as a short way 
of summarising the points which had been raised in-the written statement. 
The attitude taken up by learned counsel for the plaintiff was stated in 
the judgment: 

That these issues were irrelevant and that he was entitled to succeed on 
the plaint and the written ‘statement as they stood and that evidence was 
unnecessary. í 

That has been the attitude of learned counsel for the plaintiff in this Court. 
The lower court however heard the evidence of the parties and gave a 
decision on the questions of fact raised in the first issue as well as on -the 
question of law. The lower court found as a matter of fact that‘ the 
plaintiff was ‘not the author of the design and that he had not acquired it 
from anyone who had the rights-of an author in the design and that the 
design was a common one for a long period prior to registration. Therefore 
the lower court concluded that a suit under Section 53 of the Act would 
not lie because'the plaintiff was not the proprietor of the design. The first 
ground of appeal states: 

Because the plaintiff having got the design in dispute duly registerec at 
the Patent Office and being the holder of a certificate of registration granted 
to'him as the proprietor of the design was registered proprietor of the de- 
sign within the meaning of the expression used in Section 53 of the Patents 
and Designs Act. 

The third ground stated: 

Because no question was raised or could be raised by the defendants that 
the plaintiff was not a registered proprietor of the design in dispute and 
on their admission that they were using the design in spite of plaintiff's 
registration, his suit should have been decreed for damages and injunction 
against the defendants. 

This was the main argument addressed to us. The view which the learned 
counsel took was that where a suit is brought under Section 53 of the 
Patents and Designs Act of 1911 it is not open to the defence to raise any, 
question of the nature leaded in the written statement in this case, 

that the fact that the planet is the registered proprietor of ‘the deg 
shown by his certificate and that that is conclusive proof of the 
is a registered proprietor for the purpose of Section 53. 
points to Section 64 of the general portion of the Act whic 
any person making an application to the High Court for recti 
the register of patents or of designs on the ground that any ent 
wrongly made. Under this section no doubt it would be open to the 
fendants to make such an application on the grounds they alleged. The 
contention of learned counsel was that this is the only remedy open to them 
and that if they made no such application they cannot urge these grounds. 
Learned counsel dwelt on the point that Section 29 specifically provides for 
a defence on these grounds in the case of patents, and he argued that as 
there is no section in regard to designs corresponding to Section 29 in regard 
to patents, therefore the Act does not contemplate such a defence in the 
case of registered designs. We consider that the specific Section 29 (2) 
exists in the case of Patents because the language used in Section 29(1) 
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differs from the language used in Section 53. In Section 29(1) the words Cn 
are: “A patentee may institute a suit in a district Court etc.” The Act 
defines a “patentee” in Section 2(12) as “the person for the time being 
entitled to the benefit of a patent”, and in Sub-section (11) a “patent” is Moram- 
defined as “a patent granted under the provisions of this Act”. There is MAD Anp = 
nothing therefore in the definition of “patent” or “patentee” which implies v 
an invention. That provision in regard to invention is found in Section 3 A ; 
which deals with the application for a patent. Now Section 53 with which “A -45 
we are concerned does not contain any similar language but it refers to, in Bennet, J 
Sub-section (2) (a), “the registered proprietor”, and in Sub-section 2 (2) 
to “the proprietor”. The definition of “proprietor” is not merely a person 
registered under the Act as proprietor but in Section 2(14) the definition 
is as follows: — 

Proprietor of a new and original design—(a) where the author of the 
design, for good consideration, executes the work for some other person, 
means the person for whom the design is so executed; and (b) where any 
person acquires the design or the right to apply the design to any article, 
either exclusively of any other person or otherwise means, in the respect 
and to the extent in and to which the design or right has been so acquied, 
the person by whom the design or right is so acquired; and (c) in any other 
case, means the author of the design; and where’ the property in, or the 
right to apply, the design has devolved from the original proprietor upon 
any other person, includes that other person. 
“This definition implies that the proprietor must be the author or one who 

has acquired the design from the author or a person on whom such rights 

have devolved. For this reason because the term “proprietor” is defined as 
involving authorship it was not necessary in our opinion to make a specific 
provision in Section 53 similar to the provisions in Section 29 (2). 

It appears to us that the words “registered properictor” which are no- 

where defined in the Act may be interpreted in two ways. According to 
the ground No. 1 of appeal learned counsel desires to interpret the words 
“registered proprietor” merely as a person who has been registered as a pro- 
rietor. There is no definition in the Act that “registered proprietor” can 
r this meaning, nor has learned counsel shown that in any other case 
ing the word “registered” such a result follows. For example in the 
e Registration Act where a sale deed is registered, this does not 
the document is a sale deed. Jt is open to challenge in court that 

~ „registered as a sale deed is not in fact a sale deed but is a deed 
X something else. Similarly where there is registration of a firm it 
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$ Sshown that what has been registered is not a firm but a single indi- 
Fg Further where a proprietor has his name entered in the khewat he 
.  /be considered as a registered proprietor; but that only in certain cases 
in revenue courts raises a presumption that he is a proprietor and it is open 
to challenge in a civil court. 

The other meaning to be attached to the words “registered proprietor” 
is a person who is in fact the proprietor and who has also been registered as 
such. This we consider is the natural meaning to attach to these words. 
At this stage learned counsel advanced an argument that if this meaning 
were correct the proprietor of a design would obtain no benefit fran regis- 
tering it. This is not correct. The proprietor of a design apart from the 
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Act and apart from registration has no right 'to-prevent any other persons 
from using that ‘design. It is‘only-when he registers his design that he 
obtains such a right. If he is a proprietor and if he registers his design 
firstly under Section 47(1) he has copyright in the design for five years 
from the date of registration. Secondly under Section’ 53 (1) it is unlaw- 
ful for anyone else to use a design for that period, and thirdly under Section 
53(2) he may recover damages or get ‘an injunction against such: persons. 
Fourthly under Section 46 (3) there is a prima facie presumption that he is 
a proprietor. - Learned counsel ‘céritested this last point and urged that this 
provision would not apply to the question: of proprietorship. “His argu- 
ment was that under Section 46 the only matters which are entered in the 
register are the addresses ‘of proprietors of registered -designs, notifications of 
assignments and of transmissions of registered designs, and such other mat- 
ters as may be prescribed by the rules.. But we consider that the language 
in Section 46(1) implies in the words “addresses of proprietors of registered 
designs” that there is an entry that the plaintiff is the proprietor of the 
registered design in question, and under Sub-section 3 of Section 46 such 
an entry is prima facie evidence to that effect. ‘That is, there is not under 
the Act conclusive proof from the entry that the plaintiff is the proprietor 
of the design but there is prima facie evidence that he is the proprietor. “Phe 
plaintiff therefore has the advantage that in a case like the present if no 
evidence at all is given then the certificate is sufficient evidence that he is the 
proprietor. In the present case evidence on both sides has been given and’ 
therefore’it is a question for the courts to weigh that evidence and come 
to a finding. The English Act, the Patents and Designs Act of -1907, is 
precisely similar ‘to the Indian Act-II of 1911 in its provisions. Learned 
counsel referred to Smith v. Grigg, Limited’. That was an application for 
an interlocutory injunction and the question before us was mentioned as to 
whether the defence as regards the validity of the registration of a design 
could be raised. But no opinion was given by the learned Judges on that 
point. As‘a matter of practice in England it is apparently usual for the 
defence to make an application to the court similar to the application under 
Section 64 of the Indian Act for rectification of the register. ‘That p 
ceeding is no doubt convenient in England because the court heari 
suit for infringement is the’same ‘court.to which such an applica 
be made. In India it-is not the ‘same court because a suit under 
is brought in the district court and the: application under Section 
be made in the High Court. It is obvious therefore that it would be 
inconvenient if it were necessary for the- defence to make an applicatiot~ 
under Section 64 in this Court and ask that the matter-should then be sent 
to the district court for enquiry in order that they should ‘put forward their 
defence. We do not think that this is the intention of Act II of 1911. _ 
The matter had once before been before this Court in Bakal Rai v. 
Sumer Chand*, That ‘case was undef the former Act, Act V of 1888, but 
the provisions of that Act were very: similar with a slight difference. In 
that case the plaintiffs who were manufacturers of Farrukhabad curtains had 
got a certain design registered and proceeded to sue the defendants for in- 
fringemgnt, and the-defence was that :the defendants had been previously 
0 41924] 1K B Do ess ~ De) FLL R. 25 All. 493.. : ; 
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making curtains before registration and that the design was not a new one 
and two years before registration the design had been published in British 
India by a merchant in Bombay receiving a copy of the design which was an 
Italian one by post from London. Under these circumstances a Bench of 
this Court held that the defence had been established and that the plaintiffs 
failed to show that they were the proprietors. On page 498 it was stated: 

A further requirement is that the design shall be a new and original 
design. It is perfectly manifest from the evidence that this design is not 
a new and original design. The fact that it was in the possession of 
Jehangir Framy: in 1897, two years before the registration of the design by 
the plaintiffs, is conclusive evidence on this point. 

Now in Act V of 1888 there was a slight difference in regard to the word 
“proprietor”. In Section 51(1) there was a provision similar in effect to 
the present Section 43 for an application for registration of designs, and it 
was stated: 

Any person whether a British subject or not claiming to be the proprictor 
of any new and original design not previously published in British India 
may apply to the Governor-General in Council for an order for the registra- 
tion of the design. 

In Section 43 (1) of the present Act it is stated: 

The Controller may on the application of any person clarming to be the 
proprietor of any new or original design not previously published in British 
India register a design under this part. 

In Act V of 1888 Section 50(3) stated: 

The author of any new and original design shall be considered the pro- 
prietor thereof etc. 

The definition in Act II of 1911 is similar, and in place of “proprietor 
thereof” we have a definition of “proprietor of a new and original design”. 
We consider that no substantial change was intended by this alteration in 
the Act. No importance therefore can be attached to this alteration. The 
ruling of this Court in Bahal Rai v. Sumer Chand? appears to us to apply 
with equal force to the law as it now stands in Act II of 1911. We sec no 
cason to differ from that ruling which clearly laid down that the points 

ed in the written statement are points which can be raised in a suit 

"he present. Therefore we consider that the points of law raised for 
wappellant are incorrect. 

We now come to deal with the appeal on the facts. In our opinion it 
was for the defendants to show that the plaintiff was not the proprietor of 
the registered design in question. The defendants called evidence to show 
that this design had been commonly used in Moradabad for 20 years. Evi- 
dence to this effect was given by the defence witness Prem Prasad and Nazir 
Husain. Evidence was given by Liaqat Ali and by Nasir Khan to the 
effect that articles of this design had been made and sold for a period of 14 
to 16 years. Evidence was given by Ram Narain to the effect that this kind 
of tray had always been made in Moradabad, and that all the brass-workers’ 
shops in Moradabad, of which there are a. large number, had been making 
such trays. This witness had been in business for 14 or 15 years. On the 
other hand the plaintiff relied on the evidence of his father which was to 
the effect that his father had a factory going on for 30 years andgit was 

3I L. R. 25 All. 493 


9 





Monas- 
MAD ADDU. 
Karim 
ik 
MOHAM- 
MAD YASIN 





Bennet, | 


670 : HIGH COURT [1934] 


cou. the first to make a “Jaipuri kamrakhi thal” in Moradabad... He goes on to 
— say: “I have been making ‘thals’ 30 years”. He does not say that he had 





14 been making this kind of tray for 30 years. In cross-examination: he states: 

Mowam- ăě . People began to make these Thals two or three years ago . about 8 

Man: eee ; or 10-years after I.started naking these Thals others, learnt to make them 
RIM a = ° Ye SENG a d ve 


Moman- ‘This statement shows ‘that the plaintiff’s father first began to make these 
map Yasin trays 10 or 13 years ago. That is a period which is less than the period 
Bennet, J. indicated by the’ defence evidence of 20 years ago. The next point is in 





I learnt from my brother Muhammad Husain; I cannot say where he 
learnt, perhaps he thought of them himself. I do not know why these 
thals are known as Jaipuri. aoe ae ae 

He then added “I have been making these-particular thals 30 years”. ‘This 
last observation is contradictory to what, he had stated in cross-examiination. 
Now the fact that the’ witness learnt from his brother does show that the 
witness was not the author. In regard to whether his brother, was the 
author the witness says that he does not know where his brother learnt and 
perhaps he thought of them himself. ,This is no evidence whatever that, his 
brother was the author of the design. The brother is‘alive and he has ‘not 
been called as a witness.. Learned counsel relied on a certain document by 
which he said the brother Muhammad Husain had assigned the design to the 
plaintiff. When this document of January 7, 1930; which is subsequent 
to the registration on August 17, 1929, was examined it appears that it is 
not a deed of transfer at all but it is an undertaking by Muhammad Husain 
that he will not manufacture these trays without putting the mark of the 
plaintiff on the trays. Further the document statés: “I learnt the manu- 
facture of the trays ftom Abdul Karim, (the plaintiff)”. This supplies a 
reason why Muhammad Husain was not produced as a witness. He would’ 
have been confronted with this previous statement that he himself had 
learnt from the plaintiff the manufacture of these trays and therefore he ` 
could not have stated that he was the’ author of the design or if he ha 
stated that, it would have been improbable‘ that-that statement would 
been accepted. Under these circumstances it is clear that the plainti 
failed to prove that Muhammad Husain was the author’of the design or that 
the plaintiff or his father had acquired the design from Muhammad Husain. 
In our opinion to acquire a'design within the meaning of Section 2 (14) (b) 
means the transfer of proprietary rights in a design and:not merely learning 
a design. For all these reasons we consider that thé defence has been estab- 
lished and that the preseiit suit of the plaintiff must- fail. 
Accordingly we ‘dismiss this first-appeal with costs: 
í oe T D3 . Appeal dismissed 
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KHEDAN AHIR AND ANOTHER (Plaintiffs) 
' versus 
RAM REKHA PANDE and orHers (Defendants)* 
Pie-emption Act—Defendant-vendee—Acquires share after passing of decree— 
Whether entitled to defeat claim for pre-emption. 

The defendant-vendee is not entitled to defeat a claim for pre-emption 
on the strength of a share acquired by him after the passing of the first 
court’s decree. There is no provision in the Pre-emption Act which con- 
flets with this view, which is in accordance with the previous rulings and 
the spirit of the provisions contained in Section 19, Pre-emption Act. 

SECOND APPEAL from a decree of PANDIT JAMUNA Narain DIKSHIT, 
Subordinate Judge of Ghazipur, reversing a decree of Banu Surt NATH, 
Munsif of Saidpur. 3 


M. L. Agarwala for the appellants. 
K. Verma for the respondents. 


The judgment of the Court was delivered by 


e SuLamman, C. J.—This is a plaintiffs’ appeal arising out of a suit for 
pre-emption. A rival suit was filed by a third claimant shortly after the 
present suit which was connected with the suit out of which this appeal has 
arisen. The transaction was ostensibly in the garb of a gift but the plain- 
tiffs’ case was that it was really a sale transaction. The trial court found 
that the three plaintiffs had a preferential claim as against the defendant 
vendee and that the transaction was in reality a sale-deed. On March 31, 
1932, the first court accordingly decreed both the suits giving the plaintiffs 
in the first suit, who are the appellants before us, a decree for a one-third 
share each in the property in mauza Shahabpur on payment of Rs, 77-12-6 
within two months of the date of the decree by each. It further provided 
that if any plaintiff made a default the other could pay the amount due 
from him within a further period of one month. The decree, however, 

itted to provide what else was to happen if such default took place, and 
did not say that if the further amount was not deposited the whole suit 
should stand dismissed. A similar decree was passed in the other suit, but 
there the claimant was also seeking to pre-empt properties other than the 
share in Shahabpur and he got a decree for both items. 

On April 29, 1932, the plaintiffs, who are appellants before us, deposit- 
ed their share of the amount, namely, two-third, in the Government tica- 
sury, and fulfilled the first condition laid down in the decree. In April, 
1932, appeals were preferred by the defendant in both the suits in the court 
of the District Judge. While these appeals were pending Sat Narain, the 
other claimant, appears to have presented a tender for the amount due from 
him-in the court of the trial Judge and got permission to deposit the amount 
in the Government treasury. He, however, failed to deposit it on that day 
but deposited the amount on the following day, namely, June 1, 1932. So 
far as the deposit was concerned it was just too late by one day. The 
appeals were argued on July 6, 1932, and no ground was taken on behalf 
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of the defendant that Sat Narain had made any such default. Two days 
afterwards he filed an application before the District Judge alleging that 
as Sat Narain had made a default his suit should be dismissed and that in 
consequence the claim of the present appellants as well should be dismissed. 
Sat Narain did not prefer any objection at all but the present appellants 
contested the application. The objection has been overruled and the lower 
appellate court has allowed the appeals and dismissed both the suits for pre- 
emption on the main ground that by Virtue of the default made by Sat 
Narain followed by the default of the present appellants the claim for pre- 
emption must be dismissed. 

The learned counsel for the respondent has to concede that, as the decree 
passed by the trial court does not, in so many words, provide that the claim 
for pre-emption of the.two-third share should stand dismissed if the present 
appellants made default after Sat Narain had made default, it cannot be 
urged that the claim must fail on the strength of the decree itself. He has, 
however, strongly pressed the ground that the fact that Sat Narain made 
default has made the vendee a co-sharer in the village on the same footing 
as the plaintiffs and that accordingly the claim for pre-emption cannot now 
be entertained. He asks us to take into account this extraneous circum- 
stance which certainly took place after the passing of the first court’s decuee. 

Although at one time there was, before the passing of the Agra Pre- 
emption Act, some divergence of views as to whether events which took 
place after the trial court’s decree should or should not be taken into 
account, it was laid down in a series of cases by the special Bench under the 
old law that the loss of the plaintiff’s right or the acquisition by the defend- 
ant of a fresh interest after the passing of the first court’s decree should not 
be taken into account by the appellate court. Obviously such a subsequent 
event cannot be considered unless fresh evidence is in the first instance ad- 
mitted and the fact allowed to be either proved or asserted and admitted. 
In Baldeo Misser v. Ram Lagan Shukul* a Bench of this Court, relying on 
previous cases, held that although it is incumbent upon the plaintiff in a 
suit for pre-emption to have a subsisting right on three crucial dates, name- 
ly, the date of the sale on which the cause of action arises, the date of t 
institution of the suit which would give him the status to sue and the“date 
of the judgment of the court of first instance when the rights of the parties 
are first to be adjudicated upon, an appellate court should not take into 
account anything which may happen subsequent to the date of that judg- 
ment which, had it happened earlier, might have deprived the plaintiff of 
the right to pre-empt. In that case the belief, that the plaintiff had ceased 
to be a co-sharer after the passing of the first court’s decree but before the 
appellate court passed a decree, was not allowed to be made a ground for 
the dismissal of the suit. 

This view finds considerable support from the scheme of the Agra Pre- 
emption Act. No doubt, so far as voluntary transfers taken by a vendee 
‘after the institution of the suit are concerned, the recent amendment makes 
them ineffective. But so far as the loss of the plaintiffs interest is con- 
cerned, Section 19 makes it quite clear that the plaintiff’s right of pre- 
emptiom would in no way be affected by any such loss occurring after the 
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date of the first court’s decree. The result is that if once a pre-emption Civ 
decree has been passed by the trial court, even if the plaintiff ceased to be a 
co-sharer after that decree and even though that decree has not yet become 
final, his right of pre-emption cannot be lost. The section does not in ex- -Kurvan 
press terms apply to the present case which has arisen owing to the-defective *"™ 
form of the decree passed by the first court. This is not a case where the Ram koun 
interest of the plaintiff has been transferred or lost after the first courts Pax” 
decree but the case is where the plaintiff has lost his right of preference on Sularman 
account of the defendant acquiring a fresh status after the first courts CJ ` 
decree. It seems to us that it will be in conformity with the rulings of the 
Special Bench under the old law and also in accordance with the spirit of 
the provisions contained in Section 19 to hold that if the plaintiff’s right of 
pre-emption cannot be affected even though he ceases to be a co-sharer after 
the passing of the first court’s decree his rights should not be lost merely 
because the defendant acquires a share and puts himself on the same footing 
as the plaintiff after the- passing of the first court’s decree. It would be 
anomalous to hold that the right is not lost when the plaintiff ceases to be 
a co-sharer and yet the right is lost if the plaintiff does not cease to be a co- 
sharer but the defendant also becomes a co-sharer. There is no other 
prvision in the Act which conflicts with this view which, as stated above, 
is in accordance with the previous rulings. ‘The Act has not only amended 
the old law but has also consolidated it, and we therefore think that the old 
view on this point should be accepted as being correct even under the new 
Act. The Act does not expressly provide for such a case, but there is at 
the same time nothing in the Act which is inconsistent with it and we must 
therefore hold that the defendant, by acquiring a fresh status after the pass- 
ing of the first court’s decree, is not entitled to defeat the claim. 
As the defendant’s appeal against Sat Narain was allowed by the Dis- 
trict Judge and no appeal has been preferred therefrom in this Court, we 
cannot now give the present plaintiffs a decree for the whole share including 
that which might have gone to Sat Narain. Furthermore, the plaintifts 
had an opportunity of depositing the amount due from Sat Narain, which 
37 failed to do, and they cannot have an opportunity now to do so. At 
the same time, the decree for two-third share in their favour cannot be said 
to become extinct because of Sat Narain’s default. Accepting that Sat 
Narain’s claim has been dismissed, we must still hold that the plaintiffs are 
entitled to get their two-third share on depositing two-third of the amount. 
Curiously enough, both the courts below have not examined the vali- 
dity or otherwise of certain mortgages said to be existing on this property 
nor have they ascertained definitely the exact amounts due under them on 
the date of the sale-deed, but have left this question over for determination 
in a redemption suit, and yet they have deducted the whole of the amount 
alleged to be due on these mortgages from the pre-emption money and 
allowed the plaintiffs to pre-empt property on payment of their share of 
the balance only. This is obviously unjust and unfair. ‘The finding of the 
court below that the gross value of the property sold was Rs. 2,000 is not 
enough when there are alleged to be certain encumbrances. When the court 
below was not satisfied that the sale had taken place in lieu of a cash pay- 
ment only as alleged by the plaintiffs and did not accept the defendant’s 
$5 i 
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case that the transaction was a gift but found that it was a sale transaction 
for consideration, it ought to have gone on to ascertain the true value of 
the interest sold. When the actual price paid cannot be found the court 
has to proceed under Section 17 (2) of the Pre-emption Act to ascertain the 
market-value of the property. The market value there is the net value of 
the property which is the subject of the transfer and not its gross value. 
The net-value should be ascertained after deducting only the rateable 
amounts of their liabilities under mortgages existing at the time of the sale 
if they cover other properties also. In order to ascertain the net value of 
the property it is necessary to find out the amounts due on the previous 
mortgages, if any. This question has not been gone into by the courts 
below and we are not sure whether both the parties have led all the evidence 
which would be necessary. Accordingly, before disposing of the appeal, we 
send down the following issue for determination: What was the net value 
of two-third of the share sold under the sale-deed dated July 15, 1930 in 
Shahabpur after deducting the rateable shares of the mortgage liabilities of 
the properties as they existed on the date of the sale? 

We allow three months’ time for return of the findings, and parties 
will be allowed to adduce fresh evidence. On return of the findings ten 

e 


days will be allowed for objections. 
i Issue remitted 


TIKA RAM AND ANOTHER (Defendants) 
VEI SUS 
SRI THAKUR DAOJI MAHARAJ (Plaintif) * 
Landlord and tenant—Nottce to quit—Wrong date given—When notice valid— 

Transfer of Property Act, Sec. 111(b). : 

Where the lessor gave a notice to quit to the lessee on November 9, 1927 
asking him to vacate the land on May 13, 1927, and the mention of the 
latter date in the notice was an accidental slip for May 13, 1928, held, that 
the lessee must have understood that the lessor meant May 13, 1928 and 
not May 13, 1927, as the lessee could never have thought that the lessor, - 
wanted him to vacate the land at a date which had already expired, -afim 
the notice was good in law. Á : 

Harihar Banerji v. Ramshashi Roy, 1. L. R. 46 Cal. 458 relted on; Doe d. 
Williams v. Smith, 5 Ad. and E. 350 followed. 

APprEAL ‘under Section 10 of the Letters Patent, from a decree of Mr. 
Justice Boys, confirming a decree of Panpir BHacwan Das BHARGAVA, 
Additional Subordinate Judge of Muttra, who confirmed a decree of Basu 
Moti Lat, Munsif of Mahaban, District Muttra. 

N. P. Asthana and B. N. Sahai for the appellants. 

S. C. Das for the respondent. 

The judgment of the Court was delivered by 

Muxerji, J.—This is a Letters Patent appeal by the defendants who 
have lost throughout this litigation. The facts, briefly, are these: The land 
in dispute is now numbered as plot 528 and formerly it was numbered as 
524. Imhas a small area. The defendants gave a qabuliat to the plaintiff 
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in the year 1903 and the lease was to be a permanent one. Later on, on 
May 13, 1915, the defendants relinquished the perpetual lease and took the 
land in suit with some other lands for a period of three years for purposes 
of cultivation. The entire lease was a building lease. 

The plaintif sued the defendants for ejectment in the revenue court 
in 1921, but by a judgment dated March 15, 1922, the Assistant Collector 
dismissed the suit in respect of the plot now in suit but decreed it in respect 
of the otber plots. We have been taken through the judgment of the 
learned Assistant Collector. It appears that the ground taken by him in 
dismissing the suit in respect of the plot in dispute was that the land had 
not been taken for agricultural purposes but for building purposes. He 
referred to the qabuliat of January 13, 1903. Apparently the subsequent 
lease of 1915 was not produced before the learned: Assistant Collector. The 
judgment of the Assistant Collector was upheld by the Commissione: and 
by the Board of Revenue. 

Later on, in 1927, the plaintiff brought a suit for ejectment of the de- 
fendants. That suit failed because the learned Munsif who decided held 
that notice to quit was necessary and no notice had been given. 

Then the plaintiff commenced the suit out of which the present appeal 
hs arisen in 1929. A notice was given to the defendants stating that they 
should vacate the land on May 13, 1927. ‘The notice was given on Novem- 
ber 9, 1927. 

The suit was decreed by the first court and that decree has been upheld, 
as we have said, by the lower appellate court and by this Court. 

Several points have been argued before us. ‘The first question is as to 
whether the plaintiff could eject the defendants through the civil court. 
We have no doubt that this plea has no force. The revenue court held, 
in respect of the plot in dispute, that it was a building lease, and if that was 
so, it followed that the revenue court had no jurisdiction to pass any order 
of ejectment. The question whether the defendants could be ejected through 
the revenue court was decided in the negative in the earlier litigation and if 


`. that judgment be binding on the defendants, the civil court is the only 


court to decree ejectment. 

The next point argued is that the lease could be determined only by a 
valid notice. ‘The point urged is that the notice should have stated that 
the defendants were to vacate the land on May 13, 1928 and not on May 
13, 1927. ‘This was merely a case of an accidental slip. Both the courts 
below have found that the mention of the date, May 13, 1927, in the notice 
was an accidental slip for May 13, 1928. We ourselves have no doubt that 
such is the case. ‘The learned single Judge of this Court, against whosc 
judgment this appeal has been filed, was also of the same opinion. 

Their Lordships of the Privy Council have laid down in the case of 
Harihar Banerji v. Ramshashi Roy’ that notices should be liberally construed 
and the only point to be considered in respect of notices is whether the 
person on whom a notice is served could understand what was really meant 
by the notice. As notice in this particular case was given on November 9, 
1927, the defendants could never have understood it to mean that the plain- 


tiff wanted them to vacate the land at a date which had already, expired. 
L L. R. 46 Cal. 458 
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Their Lordships in delivering.the judgment referred to several English cases, 


-the most important-of which for-our purposes is the.case of Doe d. Williams 


v. Smith’. There the language of the notice indicated that the party to 
whom notice was given was.to vacate the land‘on February 2, 1834. ' Their 
Lordships held that in the circumstances of the case the lessee must have - 
understood that the- plaintiff meant.February:2, 1835 and not’ February 
2, 1834, : oe n . a s 
Lord Denmon, C.J. remarked: “There was no danger of the tenant 
being misled”. ead Bi eee 
; ‘Littledale, J. remarked: : on i o 
; . This is certainly a lame and inaccurate notice; but, such as it -is, we 
, _ Must endeavour to give it a rational interpretation. . 
Patterson, J. remarked: Lo, : rs 
-This is not drawn. with strict precision, but I think it is sufficiently clear. 
Following the decision of their Lordships of the Privy’ Council, we 
hold the notice given in this case was good in law. 
‘1; The next argument was that the appellants were permanent tenants and 
the qabuliat executed later on did-not alter their position. The qabuliat, 
however, did alter their position. The permanent lease was capable of being 
surrendered and when a subsequent qabuliat in writing and registered was 
given the former lease was surrendered. With the qabuliat there was also 
executed an express deed of surrender. o 
: In the result the appeal fails and is hereby dismissed with costs, 
Se et -~ -Appeal dismissed 
l ' [1836] 5 Ad. and E. 350 i ne . 


7. .* NARAIN DAS DORI LAL (Applicant) 
versus i 
SAHU MIHIN LAL anp orHers (Opposite parties)* - 
Provincial Insolvency Act, Sec. 61(4) —Partnership—tInsolvent—Separate property 
of cach partner—How to be applied—Rights of petitioning creditur. 
The rule laid down in Sec. 61 (4), Provincial Insolvency Act, that-in the~’ 
case of partners the separate property of each partner shall be applicable 
in the first instance in payment of his separate debts, and. where there is a 
surplus of the separate property of the ‘partners, it shall be dealt with as 
part of, partnérship ‘property, is applicable to all creditors of the partnership 
firm and there is no exception in favour of the creditor on whose petition 
the partnership firm was adjudicated insolvent. : 
SECOND APPEAL from an order of D.C. HUNTER ESQ., District Judge 
of Moradabad. Lo Bl Be ROE” OES Hes 5 
K. N. Katju and Shabd Saran for the appellant. - A 
N. P. Asthana and Panna Lal for the respondents. ` 
The judgment of the Court was delivered by 
Kiscu, J.—In this appeal the petitioning creditor in an insolvency case 


. seeks*to set-aside the order of the. learned. District; Judge of Moradabad 


which, reversing the order-of the insolvency court, dismissed the appellant’s 
application that his claim against the insolvent partnership should be allow- 
© #8. A. F. O. 10-of 1932 
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cd to rank with the claims of the creditors of the individual partners. Cvi 
On the petition of the appellant firm five connected partnership firms 
were adjudicated insolvents in insolvency proceedings Nos. 23 and 24 of 
1925. One Sahu Bhikari Das or members of his family, were partners ın Naran 
all five firms. The appellant firm proved in the insolvency proceedings a  P* 
debt of Rs. 45,069 in case No. 23 and a debt of Rs. 51,814 in case No. 24. Sanu Mun 
Besides the various partnerships, there was a set of accounts of what was La 
known as the Bahjoi Kothi, which contained the personal dealings of Sahu xj,,4, J. 
Bhikari Das and his family, and a number of debts shown in these accounts 
were proved by personal creditors of Sahu Bhikari Das. The official re- 
ceiver has realised the sum of about Rs. 30,000 from the personal property 
of Sahu Bhikari Das and members of his family, which amount has, by the 
decision of a Full Bench of this Court, been held applicable in payment of 
the proved debts in the insolvency proceedings. 
The official receiver reported to the insolvency court that, in accord- 
ance with the provisions of Sub-section (4) of Section 61 of the Provincial 
Insolvency Act, the personal creditors of Sahu Bhikari Das were entitled 
to have their debts satisfied out of this amount before any of it could be 
made available to pay the debts of the creditors of the partnetships: hence 
thee appeal. To this report the appellant objected, contending that the 
amount should be distributed pro rata among all the creditors whe- 
ther of the partnership firms or of the partners personally who had proved 
their debts. The insolvency court allowed this objection. On appeal by 
some of the personal creditors to the District Judge, the learned District 
Judge was of opinion that in accordance with the terms of Sub-section (4) 
of Section 61 of the Provincial Insolvency Act the personal creditors of 
Sahu Bhikari Das were entitled to have their debts paid out of the separate 
property of Sahu Bhikari Das, his sons and grandsons, and that only the 
assets remaining over after the debts of the personal creditors had been 
paid, could be made available to the creditors of the insolvent firms. Against 
this order of the learned District Judge the petitioning creditor, namely, 
the firm Narain Das Dori Lal, has preferred a second appeal to this Court. 
“ .. Sub-section (4) of Section 61 of the Provincial Insolvency Act is in 
~erestollowing terms 
In the case of partners, the partnership property shall be applicable in the 
first instance in payment of the partnership debts, and the separate pro- 
perty of each partner shall be applicable in the first instance in payment 
of his separate debts. Where there is a surplus of the separate property of 
the partners, it shall be dealt with as part of partnership property; and 
where there is a surplus of the partnership property it shall be dealt with as 
part of the respective separate property in proportion to the rights and in- 
terests of each partner in the partnership property. 
Now it is clear that the order of the court below is strictly in accozd- 
ance with the provisions of the law as laid down in the Provincial Insolvency 
Act. This provision in the Act has been adopted from Section 33, Sub- 
. section (6) of the English Bankruptcy Act (1914) which in its turn fol- 
lowed a similar provision contained in Section 40, Sub-section (3) of the 
Bankruptcy Act of 1883. It is pointed out by learned counsel for the 
appellant that, although the English Act provides that the joint caeditors 
of partners are not entitled to payment out of the separate assets of the 
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partners in competition with their separate creditors, certain exceptions to 
this rule have been allowed: by the courts. These exceptions are mentioned 
in Lindley on Partnership, ninth edition at page 895. ‘The learned com- 
mentator states that a oO tet re : ce 
The exceptions are four in number.’ "The first exists where there is no 
joint estate; the second where the property of the firm has’ been fraudu- 
lently convertéd; the ‘third where there-has been a distinct separate trade, 
in respect of -which a.separate debt has. been contracted; the fourth is in 
favour of the: petitioning creditor himself. , ; i 
It is accordingly contended ‘by learned counsel for the appellant that as the 
appellant is the petitioning creditor in the present case, the same exception as 
is allowed in English law in favour of.a petitioning creditor should be 
allowed in’ applying the provisions-of Sub-section (4) of Section 61 of the 
Provincial Insolvency Act. « noo ’ 

Learned counsel for the appellant has drawn our attention to the fol- 
lowing English cases’ as establishing the said exception: Ex parte Hall’, 
Ex parte Ackerman? and Ex parte Detastet®, We have examined these cases 
and we arè not satisfied that they lay down the excéption in favour of the 
petitioning creditor in such wide terms as the learned counsel for the appel- 
lant would ‘contend. In all these cases it would appear that the petition- 
ing creditor, who was held entitled to prove with the separate ‘creditors, had 
been the petitioning creditor under a separate Commission of Bankruptcy. 
Such joint creditor was the only joint creditor who could come in with the 
separate creditors against the separate estate. ' It would seem that his posi- 
tion was analogous to that of‘a cteditor who had already obtained a decree 
against the partners of the insolvent firm with the result that he was, in 
effect, a separate creditor as well as a joint creditor. To allow a creditor 
who had already obtained ‘such a decree to prove with the separate creditors 
would be in accordance with the provisions of Sub-section (4) of Section 61 
of the Provincial Insolvency Act as was held in Jethalal Chhota Lal Shab v. 
Lallubhai Mulchand Mebta', mean ess 


Even in its restricted application, as laid down in the cases cited abgye\_ 
the learned Judges who decided the cases appear to have questioned ‘hed 
dity of the distinction thus drawn between a petitioning creditor andt_ © 
joint creditors, but felt themselves. bound by ancient precedent. In ba 
parte Hall Lord Chancellor Eldon observed that “The reason of Lord Thur- 
low’s orders: showed, that he could: not conceive how -one joint creditor 
could be in-a different situation from‘all the other: joint creditors. But the 
practice 'is now'settled”. In Ex parte. Ackerman Lord Chancellor Eldon 
further observed that “He: had often pressed Lord Rosslyn in vain against 
the rule laid down in Ex parte Elton® the consequences of which were very 
dissatisfactory; but it had for a long time’ been the settled rule”. “In Ex 
parte Detastet the Lord Chancellor remarked: + | 

It has been long settled that a joint creditor, may take out a separate 
commission, and take’ dividends with the separate creditors; but that he is ` 
the only joint creditor, who can come in with the separate creditors against 
111804] E. R. 32 Ch. 637 ~ <- U [1808] E R. 33°Ch. 653 

- © [1810-11] Reports of Cases in Chancery, Vesey Junior, Vol. 17 p. 249° 
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the separate estate. The observation, that this is very singular, has fre- 
quently been made: but the rule 1s so settled. 


No case in which the said rule was enforced since the English Bankruptcy 
Act of 1883 has been brought to our notice, and we observe that in Lindley 
on Partnership, while there is a separate discussion of a number of cases 
dealing with each of the first three exceptions mentioned above, the learned 
commentator, after mentioning the fourth exception and giving the re- 
ferences to the old cases referred to above, does not discuss it any further. 


It appears to us that, if the said exception were allowed to be engrafted 
on to Sub-section (4) of Section 61 of the Provincial Insolvency Act, it 
would be easy for joint creditors of the insolvent partnership to render the 
provision nugatory by all joining the insolvency petition. 

The Provincial Insolvency Act is an Act to consolidate and amend the 
law relating to insolvency in British India, and it must be presumed that 
the Indian legislature in passing this Act was aware of the exceptions made 
by the courts in England to the English Bankruptcy Act on which the 
Indian enactment is based. If it was the intention of the legislature to 
allow exceptions to the rule as laid down in the Act, we should expect to 
find a provision to this effect in the Act itself. It would, in our opinion, 
be contrary to the intention of the legislature to introduce exceptions to the 
clear terms of the Act. No single case decided by any court in India has 
been brought to our notice in which effect has been given to such excep- 
tions to the law as laid down in the Act. 

We accordingly hold that the learned District Judge was right in re- 
fusing to allow the appellant to compete with the separate creditors. 


Learned counsel for the appellant has argued that out of the debts 
proved by the appellant a sum of Rs. 39,000 is a debt due by Sahu Bhikan 
Das and the members of his family in their personal capacity and that, at 
any rate, the appellant should be treated as a separate creditor in respect of 
this debt. This amount does not find any place in the accounts of the 
`ahjoi kothi, which has been held to contain the personal dealings of Sahu 

“ikari Das and his family. The insolvency court came to a clear finding 
„at the appellant was not the personal creditor of Sahu Bhikari Das but 
only a creditor of the partnership firm. This finding was not challenged 
in the court below and we have not been shown that there is any evidence 
on the record to support the allegation of the appellant that this large sum 
is a personal debt of Sahu Bhikari Das and not a business debt due by the 
partnership. 

We accordingly see no reason to interfere with the decree of the court 

below and dismiss the appeal with costs. 


Appeal dismissed 
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BHIRGU. AND-:OTHERS 
VETSUS. , a ee 
EMPEROR” HUER . 
Public oo Act (II of-1867), Secs. 5, 10—Warrant for search of a bouse 
«Terms of ‘Information is PECE, that Same was: likely to take place” 
—Whether legal. 

, Where- upon the face of it the warrant under. See. Sy Public Gatling 
Act, is issued not-upon information that the house was, being used as a 
common gaming house but upon information that gaming was likely to 
take place therein, the warrant is illegal. The result is that because of 
the illegality of the warrant the evidence of persons found in the house 

-when it ‘was searched was not admissible under Sec. -10 of the Act, and 
the presumption that persons found on the premises- ‘when ‘the house was- 
searched: -were there for the purpose of gaming only. did not ae, and 
the conviction under Sec. 4 of the Act was bad. : 

CRIMINAL REFERENCE made by the Sessions Judge of Ghazipur. 


Krishna Murari Lal for the applicants. 
`M. Waliullah (Assistant Government Advocate) for the Crown. ° 


The following judgment was delivered by 


TxoM, J.—This is a criminal reference arising out of a prosecution as 
a result of which three applicants were convicted: under Section ‘4 of the 
Public Gambling Act: of 1867. .It appears.that the Magistrate issued a 
warrant for the search of a certain house where gambling according to the 
terms of the warrant was “likely to take place”. The three applicants were 
found in the- house when the search was made. ‘They were tried and con- 
victed under Section 4 of the Act on the evidence of the Sub-Inspector who 
searched the house and of Kunja Tewari who was examined under Section 


_ 10 of the Act and of Wali Mohammad, a man who is said to have been sent 


by the police to watch the gambling. 


Now Section § of the Act empowers a Magistrate of the district u 
credible information and after enquiry if-he has reason to believe that aho 
is used as a common gaming house to issue a warrant for search. ‘The. war- 
rant in the present case recites that information is received that gambling | 
was “likely to take place” in the house which was searched and upon the 
face of it the warrant was not issued upon information that.the house was 
being used as a common gaming house. The warrant therefore'is not in 
strict accordance with the provisions of Section 5 of the Act. By Section ` 
10 of the Act persons found in the house when it is, searched under the pro- 
visions of the Act may be examined on oath. ‘This section in a penal statute 
must be read strictly and if the warrant is not issued strictly in accordance 
with the provisions of the Act then a person found in the house when it is 
searched may not be examined under Section 10. The witness Kunja 
Tewari in the present case was examined under Section 10 although the 
search was not in accordance’ with the provisions of the Act inasmuch as 
upon the face of it it was issued not upon information that the house was 


*Cr. Ref. 862 of 1933 


A. L. J. R. HIGH COURT 681 


being used as a common gaming house but upon information that gaming 
was likely to take place therein. 

The presumption that persons found on the premises when a house is 
searched were there for the purpose of gaming only arises when the search 
is legal. ‘The search in the present case proceeded upon a warrant which 
upon the face of it is not in compliance with the terms of Section 5 of the 
Act. No presumption therefore arises against those who were found in the 
premises when the house was searched on the illegal warrant. 

The result is that because of the illegality of the warrant Kunja’s evi- 
dence was inadmissible and the presumption against the applicants found 
in the premises on the search did not arise. 

I am of opinion therefore upon the whole matter that this reference 
should be accepted and that the conviction of the applicants be set aside. 
The fines, if paid, will be refunded. - 


Conviction set aside 


MATUK DEO NARAIN SINGH 
versus 
E VINAYAK PRASAD SINGH AND OTHERS* 

Child Marriage Restraint Act (XIX of 1929), Sec. 5 and Criminal Procedure Code, 
Sec. 177— Jurisdiction of Couri—To be determined by place of marriage and 
not place of tilak ceremony. 

For the purpose of Sec. 5, Child Marriage Restraint Act, it is only the 
marriage ceremony that has to be considered. It is quite immaterial where 
or when or by whom the tilak ceremony was performed. Where the tilak 
ceremony was performed in Benares and subsequently the marriage was 
solemnised in Azamgarh, beld, that the tilak ceremony may be regarded 
as a necessary preliminary to the marriage ceremony, but the actual marriage 
is a ceremony quite different and distinct from the tilak ceremony, and 
the courts of the Azamgarh district (not Benares district) had jurisdic- 

` tion to try the case. 
3 CRIMINAL REFERENCE made by Panna Lar EsQ., District Magistrate 
ares. 

ies were not represented, 

e following judgment was delivered by 


AKING, J.—The accused are charged with an offence under Section $ 
3 Child Marriage Restraint Act, 1928. The marriage was solemnised 


å {m Garh in the Azamgarh district. The offence of performing, con- 
“Ang or directing the child marriage was therefore committed in the 


dmgarh district, and under Section 177 of the Code of Criminal Proce- 
dure the offence must ordinarily be tried by a court within the local limits 
of whose jurisdiction it was committed. 

It is suggested that the case is also triable in the Benares district because 
the tilak ceremony took place in that district, and in view of the provisions 
of Section 179 of the Code of Criminal Procedure. In my opinion Section 
179 has no application to the facts of the case. The accused are not charged 
with the commission of an offence by reason of having performed the tilak 

*Cr. Ref. 158 of 1934 
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ceremony, nor can the marriage be properly called a “consequence” of the 
tilak ceremony. : : . 
Section 182 also does not apply. The alleged offence, if committed, 
was certainly committed inthe Azamgarh district. The tilak ceremony 
may be regarded as a necessary preliminary to the marriage ceremony, but 
the actual marriage is a ceremony quite different and distinct from the tilak 
ceremony. ` The ceremonies were performed at different times and at 
different places. For the purpose of Section 5 of the Act it is only the 
marriage ‘ceremony that has to be considered. It is quite immaterial where 
or when or by whom the tilak ceremony was performed. d 
I think it is perfectly clear that the courts of the Benares district have 
no jurisdiction to try the case. ee a ae 
. Under Section 18$ (1) I direct.that the case be’tried by a court within 
whose jurisdiction the offence was committed, i.e., by a court within whose 
jurisdiction Ram Garh, district Azamgarh, is situated. 


AHMAD ALI AND ANOTHER (Plaintiffs) 
versus 
RAIHAN RAZA (Defendant)* < 
Limitation Act, Art. 132—Suit by vendor to enforce statutory charge under Sec. 
55(4) (b) Transfer of Property Act—Limitation. 

Where part of the purchase money is left in the hands of the vendee for 
payment to the vendor’s ‘nominee, the vendor has a statutory charge upon 
‘the property in the hands of the buyer under Section 55 (4) (by, Transfer 
of Property Act, and a suit to enforce this charge comes under Art. 132, 
Limitation Act, and the starting point of lmitation is the date of the 

sale-deed. `, ; - : 
SECOND APPEAL from a decree of Basu Briy Moman Lat, Subordi- 
nate Judge of Budaun, confirming a decree of Basu K. C. DHaun, Munsif 
of East Budaun. 


Harnandan Prasad for the appellants. 
Shiva Prasad Sinha for the respondent. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This case has been referred to a Division Bei 
cause of the question of law which arose in it. On February 19, 19 
sale deed was executed by the two plaintiffs and their predecessor in faou 
of the defendant’s wife conveying several items of properties. Out of th 
sale consideration a sum of Rs. 119-1-0 was left in the hands of the vendee 
for payment to a decree-holder who was a creditor of the vendors. On 
the same date the defendant, who was the husband of the vendée, executed 
a sécurity bond under which he agreed to pay to the plaintiffs in part the 
amount left in the hands of the vendee which remained unpaid, together 
with interest which might accrue under the decree on account of delay in 
payment as well as costs and damages, if any, suffered by the plaintiffs on 
account of any contingency. . The vendee did not make the payment to 
the decree-holder of the vendors and the plaintiffs ultimately had to raise 
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Rs. 130 under a hypothecation bond carrying interest at 2 per cent per Cv. 
mensem compound every six months in order to pay off this part of the 
decretal amount. The amount was paid by them on April-20, 1918. Hav- 
ing waited for many years they brought the suit against the defendant on A? 4p Arı 
May 28, 1928. x 
Various pleas were taken in defence among which was the plea that the 
plaintiffs having allowed their remedy against the principal debtor, the eo 
vendee, to become barred by time were disentitled from suing the surety. ae 
The courts below have accepted this plea and held that the principal debtor 
having been discharged the surety is no longer liable. The plaintiffs have 
accordingly come up in appeal to this Court and on their behalf the findings 
of the court below are challenged. 
It seems to us that the first assumption made that the remedy against 
the vendee had become time-barred on the date of the present suit is not 
correct. The amount left in the hands of the vendee for payment to the 
previous creditor was undoubtedly a part of the purchase money due under 
the sale deed of 1917. It was Icft in the hands of the vendec for payment 
to the vendors’ nominee. ‘The vendors had a statutory charge upon the 
property in the hands of the buyer under Section 55 (4) (b). ‘The vendors 
could therefore have enforced this charge against the property in the hands 
of the vendee within 12 years of the date of the sale-deed under Article 132 
of the Limitation Act. This period had not expired when the present suit 
was instituted. There is, therefore, no question of the original vendee hav- 
ing been, discharged. But we do not wish it to be understood that we are 
necessarily accepting the view that even where a mortgage deed is executed 
by a surety under which there are different terms entered into by him, the 
mortgage deed cannot be sued upon if the remedy against the principal 
debtor becomes barred by time. In this connection we may point out that 
under Section 128 of the Indian Contract Act the liability of a surety is 
co-extensive with that of the principal debtor only when it is not otherwise 
~_ provided for in the contract. In any case, it is not necessary for us to 
“yonsider whether the same period of limitation must be held to be applicable 
sQ a suit against the debtor and the surety where the latter has given a 
te security bond. 
present case the defendant agreed under a registered security 
ay the amount of the decree with interest if it remained unpaid by 
and he hypothecated his property as security for the promise to 
resent suit is one for the enforcement of the security bond 
perty hypothecated. It cannot be disputed that there was 
for this document and that the defendant promised to pay a 
t. The plaintiffs are therefore entitled to enforce the 
inst the vendee because the vendee failed to pay the 
left in her hands for payment to the previous creditor. 
®© terms of this security bond the defendant undertook 
A . ‘art of the amount left in the hands of the vendee which 
2. ea Gell as for interest that might have accrued under the 
8 she delay in payment and also for any damage that the 
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Cwm interest at 6 per. cent per annum simple. on this amount which was the 
` interest payable under the deciee. . It is, however, contended on behalf of 
the plaintiffs that inasmuch as they: borrowed money ‘at the rate of 2 per 
Arman ALI cent per mensem compoundable every six months in order to pay off the 
Raman Raza amount to the- previous decree-holder they are entitled to be -indemnified 
for loss suffered. But on the ambiguous language used in the document we 
Se dirim, are unable to hold that'such.a contingency was. provided for. No un- 
‘J toward event, has happened. The plaintiffs have merely borrowed money 
at an unusually high rate-of interest which the defendant.could not have ` 
anticipated. ‘The plaintiffs have-also not proved that they`incurred any * 
particular costs on/account of this appeal.: In these circumstances we would 
allow this appeal and setting aside the decrees of the. courts -below decree 
the plaintiffs*.claim for the payment of Rs.-119-1-0 with interest at 6 per 
cent per annum simple from February 19,.1917; till the date fixed for pay- 
ment which we fix as being the date six months hence; thereafter the in- 
terest will run at 6 per cent per annum on the consolidated amount. The 
parties will receive and pay costs in proportion to success and failure. “The 
usual decree under Order XXXIV, Rule.4 will be prepared. 
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. EE A En ‘JAWAD ALI SHAH* - cont ua - 

Je * Criminal Procedure Code, Sec. 491 and Letters Patent of the Allahabad High Court, 
Muxergt, J. ; Clause (10)—A Judge of the High Court dismisses an application under Sec. 
Kina, J. 491—W hether appeal lies-under clause (10). be Sle a 


' No appeal lies under Clause 10 of the Letters Patent (of the Allahabad 
High Court) from‘an order. dismissing an application under Sec. 491, 
Criminal Procedure Code. -- ' * ë í -o 


APPEAL under Section 10 of. the Letters Patent from a judgment of 
Mr. JUSTICE BENNET, in Criminal Miscellaneous No. 533 of 1933 decid 
on September 20, 1933. i l oar : 

Rt. Hon'ble Sir T, B. Sapru, S. M. Husain and Kalim Jafri 
applicant. bi S ' 
Muhammad Ismail and K. Masud Hasan for the opposite pa 


S) . The judgment of the Court was delivered by 
ğ ' Mukerji, J. 












MusrerRJI, J.—This is'an appeal which purports to hav 
under Section 10 of the Letters Patent df this- Gourt under 
circumstances.. A minor, Mazhar Ali Shah,.is the child of 
Shah as the father and Mst. Haidari Begum‘as the mother 
between the. father and mother as to the custody of the. 
cation was made before this Court under Section 491° 
Procedure Code’ by Mst. Haidari Begum against Syed Jawad- 
it prayed that Mazhar ‘Ali Shah should be brought. before the cou 
delivered to the applicant. That application was heard by one of the learn 
ed Judges of this Court and was dismissed on September 20,’ 1933.. "The 
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present appeal is against that order. CRIMINAI 
A preliminary point is taken by Mr. Ismail, the learned counsel for the 
respondent Syed Jawad Ali Shah. It is to the effect that no appeal is main- 
tainable under Section 10 of the Letters Patent. Briefly, his argument is as Hamamı 
follows. Section 10 of the Letters Patent of the Allahabad High Court P5S%M 
allows an appeal from a judgment of a single Judge of the Court provided Jawan Aut 
such judgment is not, inter alia “in the exercise of criminal jurisdiction”, Smau 
It is urged on behalf of the respondent that the order was passed by the Mukerjn, J. 
learned single Judge in the exercise of criminal jurisdiction. 
We have to consider whether this contention is right. Mr. Ismail 
argues that Section 491 of the Criminal Procedure Code allows an applica- 
tion to be made before the High Court in respect of a person residing within 
the limits of the appellate criminal jurisdiction of the court. Then, Mr. 
Ismail points out that the provision under which the application was made 
is to be found in the Crimimal Procedure Code, and further he points out 
that the High Court which is to exercise jurisdiction invoked under Section 
491 is defined in Section 4(j) of the Criminal Procedure Code as “the 
highest court of criminal appeal or revision for any local area.” If the 
learned single Judge of this Court acted as the High Court, it is urged, he 
must have acted as a court of criminal appeal or revision. If this argument 
be sound, the order complained of was passed “in the exercise of criminai 
jurisdiction” within the meaning of Clause 10 of the Letters Patent of 
this Court. 
As against this argument, the learned counsel for the appellant has 
argued that it matters little whether the order was passed in the exercise 
of criminal jurisdiction or not, that matter was essentially of a civil nature, 
and therefore, an appeal should be allowed to be maintained. It was fur- 
ther argued that the mere fact that the provision relating to the production 
of a person is contained in the Criminal Procedure Code was by itself not 
conclusive. The learned counsel relied on several cases decided by the 
~Madras and the Calcutta High Courts. It is conceded by learned counsel 
the parties that no direct decision of this Court is available on the point. 
all now proceed to consider the cases which were cited by the learned 
counse tot te respondent in support of his argument. He conceded that 
he has got ño direct decision in his favour, but he contends that in three 
cases at least, the Calcutta High Court has held that the power given under 
Section 491 of the Criminal Procedure Code, is exercised on the criminal 
side of the court. 
It will be remembered that the clause relating to an appeal, in the 
Letters Patent of several High Courts underwent a change in the year. 
1919. Before that year, the material words which prohibited an appeal ran 
as follows: “Not being a sentence or order passed or made in any criminal 
trial”, The change that was brought about by the amendment of 1919 
has already been read out by us, and the material words now are as follows, 
“in the exercise of criminal jurisdiction”. This change should be borne 
in mind in reading the several decisions to be noticed later. 
The cases relied on by Mr. Ismail are all cases decided after the amend- 


ment of 1919. In Rameshwar v. Emperor occurs the following sentence. 
TA. I. R. 1928 Cal. 367 at 368 
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CRIMINAL The High Court which by Section.491 is invested with certain powers, 
F -`> -is defined by Section 4(j) to mean ‘the highest court of criminal ‘appeal 
1334 -or revision for any local area’. = P : : 
Haman This sentence implies that the.learned Judges, who decided’ the case thought 
Becam that -an application. under Section 491 was to be dealt with by a Bench 
Jawan Aur, constituted to hear criminal matters. It was pointed out in that case that 
Suan it was also possible that-a single Judge hearing criminal cases might hear an 
application under Section 491 of the Criminal Procedure Code. The point 
that directly arose before their Lordships was whether a bail bond which 
had been cancelled by a learned single Judge of the Court sitting as the 
sessions court could be restored by a.Bench hearing criminal appeals or 
revisions. ‘As already stated, this case is no direct authority for the proposi- 
tion which arises before us, but it certainly does indicate that the powers 
to be exercised under Section 491 is a power to be exercised on the criminal 
side of the jurisdiction of the court. + p . i 
< The next case is that of Subodh Chandra Roy v. Emperor*. The pass- 
ages relied on by Mr. Ismail are to be found at pages 324 and 325 of the 
report. The matter before the court was being heard by a criminal Bench, 
~ as the heading of the report shows, and Walmsley, J. makes the following 
remark at page 324: Fed P ° 
“It appears to me that the Amending Act of last year, Act XII of 1923. 
'' (amending the Criminal Procedure Code) made such‘a great change that 
~ the rules framed under ‘the Code, as it‘’stood before the amendment, and 
_ the practice that formerly obtained, have now become out of date, and in 
£  my opinion the terms of Section 491 of-the Criminal Procedure Code as 
- it now stands give'this Bench jurisdiction to entertain and dispose of the 
, application. ' pe f ' C : 
It appears that the practice in the Calcutta: High Court before the Amend- 
ing Act XII of 1923 was passed, was that the application was made on the 
original criminal side and not before a Division Bench hearing ‘criminal 
matters. Mr. Justice Mukerji at pages.324. and 325..expressed himself to 
the same effect. - ae ge ie Hele ee? 
The last case relied on by Mr. Ismail is that of Girindra Nath Baie GP 
v. Birendra Nath Pal’... The.‘relevant passage is at page 752: It 
follows, in the judgment; of Rankin,, Chief Justice: “In my judgment the 
right to the relief sought in this case would haye been solely “under the 
Criminal Procedure Code. This would have. been an exercfse of criminal 
jurisdiction and no appeal would lie under Clause 15 of the Letters Patent.” 
This quotation shows that the learned Chief Justice was of: opinion that an 
application -under Section 491 would be on-the criminal jurisdiction of the 
‘High Court and in view of the amendment: of Section 15 of the Letters 
Patent of the Calcutta High Court no appeal would be competent. The 
Rt. Hon’ble Sir Tej Bahadur Sapru appearing on behalf of the appellant 
has. relied on five cases. Three of these were decided before the amendment 
of the Letters Patent in 1919 and two subsequeritly to the Letters Patent. 
. The first case is that- of. In the matter:of Narrondas Dhanji*. ‘The 
question there related to the custody of a minor, and the point to be decided 
was whether an appeal was~maintainable against the order of a learned 
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single Judge of the High Court under.the Letters Patent. At page 558 
the learned Judges remarked as follows:— 


We think that this order of discharge (of the rule) was a judgment 


within the meaning of the words in Clause 15 of the Letters Patent, 1865. 


It will be remembered that before this amendment, the material words in 
Clause 15 of the Letters Patent which prohibited an appeal were, “not 
being a sentence or order passed or made in any criminal trial.” Now, an 
order passed on an application under Section 491 was not an order in any 
criminal trial and was not a sentence, and therefore obviously an appeal 
was maintainable. 

This case was followed in In the matter of Horace Lyall which is a 
Full Bench decision. At page 293 Maclean, Chief Justice is reported to 
have said: l 


In dealing with the question whether an appeal does or does not lic, 
we must first consider whether the decision of Mr. Justice Stevens was a 
‘judgment’ (not being a sentence or order’ passed or made in any criminal 
trial) within the meaning of Section 15 of the Letters Patent. In my 
opinion the decision was certainly'a judgment . . It is contended 
by the learned Advocate-General that the appeal provided for by Section 
15 of the Letters Patent is confined to judgments passed in civil cases, 
and that there is no appeal under this section from any judgment passed 
in any criminal matter, or by a Judge exercising the ordinary original 
criminal jurisdiction of the court : . For the appellant, on the 
other hand, it 1s contended that the expression ‘judgment’ must mean 
every judgment which is?not a sentence or order passed or made in any 
criminal trial, and that the order in the present case dismissing the appli- 
cation was not one made in a criminal trial It is clear that by 
making his application before Mr. Justice Stevens the applicant regarded 
it as one made in a criminal procceding, and in this he would appear to 
be right . : 

I do not see why, in the present case, we should not construe Section 15 
literally, and upon the best consideration I can give to this part of the 
case, I think the argument of the appellant should prevail, and that an 
appeal will lie. 


Tt\is clear from the sentences quoted above that the learned Chief 
Justice considered that although the matter before Stevens, J. was a cri- 
minal one, an appeal was competent because the order was not passed in a 
criminal trial. 

Banerji, J., in the same case at page 301, is reported to have said: 

Nor can it be said that the order comes within the exception in Clause 
15, for it is not a ‘a sentence or order passed or made in a criminal trial’. 

It is evident that the Full Bench allowed an appeal to be maintained, 
although the proceeding was of a criminal nature, on the ground that an 
appeal was permitted and an appeal was prohibited in a criminal matter 
only when it arose out of a criminal trial. 

The third case decided before the amendment of the Letters Patent 
in 1919 is that of Raja of Kalahasti v. P. Narasimba®. ‘This case does not 
throw any greater light than the two previous cases already quoted. 

Coming to the decisions given after the amendment, we have got 
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two cases. One is Mahomedali v. Ismailji'. In this case, originally, an 
application was made under Section 491 of the Criminal Procedure Code, 
in the year 1926, which is a year falling after the Criminal Procedure Code 
was amended in 1923. It was discovered that two of the three minors were 
residing outside the local limits of the criminal appellate jurisdiction of the 
High Court. An application therefore was made inviting the High Court 
to exercise its jurisdiction under its Charter of 1823 and for issuing a writ 
of Habeas Corpus. It will therefore be noticed that the appeal was not 
entertained in spite of the fact that the application was under Section 49! 
of the Criminal Procedure Code, but because the application was one for 
issue of a writ of Habeas Corpus and Section 15 of the Charter of the Bom- 
bay High Court did not stand in the way of the maintenance of an appeal. 
At page 619 the following sentence occurs in the judgment of the learned 
Chief Justice, Mcleod: 
However that may be, I do not think that it can be said that the order 
of the Judge directing a writ of Habeas Corpus to issue was an order made 
_ ‘in the exercise of criminal jurisdiction’. 
This case is therefore quite distinguishable from the case before us. 
The last case is that of Satya Narain Mobata v. Emperor*. In this 
case it appears that the learned Judges of the criminal appellate Bench in 
entertaining the appeal before them, had to construe the rules framed by 
the court under the Letters Patent of 1865. It does not appear that the 
learned Judges discussed the amendments brought about in 1923 (Cri- 
minal Procedure Code) and 1919 (of the Letters Patent) except in the 
last paragraph of their judgment. The following occurs in that paragraph: 
It may be noticed that so far as appeals from applications under Sec- 
tion 491 of the Code are concerned, the Letters Patent of 1865 was 
amended in 1919, so as to prohibit any Letters Patent appeal in a case 
of criminal jurisdiction, and since 1923, Section 491 itself has been drasti- 
cally altered. It may well be that these legislative changes make it 
necessary for the court to bring these rules up to date. I desire to mak 
it quite clear that nothing that I have said touches in any way upon 
question as to what rules should be made. I am concerned only with De- 
correct interpretation of the rules as they are. 


It is important to note that the case before the court was not an 
appeal under Clause 15 of the Letters Patent of the Calcutta High Court 
but it was a criminal appeal, arising out of a sessions trial on the original 
side. The question to be decided was whether a Vakil could represent the 
appellant. It was held that he could not, in view of the then existing 
rules. , 

Considering the entire law on the point and the authorities cited be- 
fore us, we are of opinion that the present appeal which purports to have 
been filed under Section 10 of the Letters Patent Appeal of the Allahabad 
High Court is not maintainable. It is accordingly dismissed. As regards 
the question of costs, it is urged on behalf of the respondent that if the 
matter arose out of an application made on the criminal side of the High 
Court, no costs should be allowed. It may be that in the original proceed- 
ings thg question of costs could arise, but the present proceedings are in 
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the nature of an appeal which purports to have been filed under Section 10 
of the Letters Patent of this Court and we do not see any reason why we 
should be debarred from awarding costs. We hold that costs may be 
awarded by this Court and we direct that the appellant shall pay the costs 
of the respondent in the appeal. For the purpose of taxation we fix the 
counsel’s fee at Rs. 250. Counsel for the respondent is permitted to file 
his certificate of fees in the course of today. 


’ 


Appeal dismissed 


ABDUL HADI AND OTHERS 
7 Versis 
EMPEROR* 


Criminal Procedure Code, Sec. 97—Co-sharers in constructive possession of parti 
land—Unlawful for a co-sharer to dig part of it—Right of other co-shaveis 
to defend their rights by force. 

Several co-sharers were in constructive possession of joint land which 
was lying ‘parti’. One of the co-sharers employed men to dig a part of 
the land with a view to appropriating it for his exclusive use in the teeth 

e Of opposition by the other co-sharers, who forcibly prevented them from 
digging the land and thereby inflicted slight injuries. These other co- 
sharers were convicted of offences under Sections 147 and 323, I. P. C. 
Held, that one of several co-sharers in constructive possession of joint land 
has no right to dig part of it with a view to appropriating it for his 
exclusive use, and such act on his part amounts to ‘criminal trespass or 
mischief, and the other co-sharers were entitled to prevent his men from 
digging and on their persisting in doing what was clearly unlawful, the 
other co-sharers had a right to prevent them forcibly from digging the 
land and to inflict slight injuries in their right of private defence, and 
the conviction should therefore be set aside. 

CRIMINAL Revision from an order of the District Magistrate of 

Pilibhit. 

ij G. S. Pathak for the applicants. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


NIAMATULLAH, J.—This is an application by Abdul Hadi and six 
others for revision of an order passed by the learned District Magistrate 
of Pilibhit dismissing their appeals from an order passed by a magistrate, 
second class, convicting them of offences under Sections 147 and 323, 
I. P. C., and sentencing them to fines. An application for revision was 
made to the learned Sessions Judge, who dismissed it. 

It appears that the complainant Bhagwan Das and the applicants had 
had a dispute of long standing in respect of a piece of land described as 
‘khandsar and phulwar’ which admittedly belonged at one time to one 
Mohd. Baksh, who died sometime after 1901 leaving a will by which the 
land in dispute was bequeathed to Mohd. Sadiq and Ilahi Bakhsh, two of 
his four sons. He had also a daughter, Mt. Sakina. The will purports 
to bequeath other properties to Mt. Sakina and his other sons. The will 
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is on the record of this case and may be accepted as a genuine document. 
Mohd. Sadiq and Ilahi Bakhsh’s heirs executed a sale deed in respect of 
the land in dispute in favour of Bhagwan Das, the complainant, -in 1918. 
Bhagwan Das claimed to be the sole proprietor of the land known as 
‘khandsar and phulwar.’? Abdul Hadi is the son of Mt. Sakina who ac- 
cording to him was entitled, at least to a share in this land. He claims to 
have been in exclusive possession of the land for a number of years. 


On December 14, 1932 Monga Prasad and four others were sent by 
Bhagwan Das to dig what has been called a ‘mond’ in the land in dispute. 
The object was to excavate a portion of the land in dispute so as to make 
it fit for some purpose in manufacturing sugar. Abdul Hadi and the 
other accused are alleged to have arrived and beaten Monga and his com- 
panions. On a complaint they were prosecuted for offences under Ss. 147 
and 323, I. P. C., and convicted by a Tahsildar Magistrate, as already 
stated. The trying magistrate found that Bhagwan Das was the sole 
owner of the land in dispute and in possession thereof and that none of 
the accused had any right to or possession of any part of the land in dis- 
pute. He believed the prosecution witnesses, who stated that all the 
applicants were armed with lathis and attacked Monga Prasad and fis 
companions, as alleged by them. On those findings the applicants were 
convicted and sentenced under Ss. 147 and 323, I. P. C. There can be 
little doubt that if the findings arrived at by the Tahsildar Magistrate be 
accepted, an offence under S. 147 has been clearly made out and no ques- 
tion of law can arise. In appeal to the District Magistrate it appears to 
have been contended on behalf of the applicants that they were in posses- 
sion and, apart from any question of right, they had a right of private 
defence of property in their possession. ‘They also claimed a right to the 
land in question. It seems also to have been argued that Bhagwan Das 
was not in possession and that an attempt was made on his behalf to take 
possession of the land on December 14, 1932. The learned District Magis- 
trate refused to adjudicate on questions of right and possession, holdi 
that even if the applicants were in exclusive possession of the land in di 
pute, they could have no right of private defence, as Bhagwan Das’s men 
could not be considered to have been guilty of criminal trespass-and there- 
fore the applicants though in exclusive possession, had no right of private 
defence of property. This view is manifestly erroneous. If the appli- 
cants were in exclusive and peaceful possession of the land in dispute and 
Bhagwan Das’s men attempted to take forcible possession and to exercise 
acts of ownership, they would commit not only the offence of criminal 
trespass but also of mischief, in that they were attempting to remove 
earth from the land and making excavations. This view is, however, 
based on the hypothesis that the applicants were in exclusive possession— 
a fact which was seriously controverted before the trying Magistrate, 
who negatived it. The District Magistrate ought to have considered that 
aspect of the case and recorded a definite finding and then proceeded to 
hold whether an offence in law was established. As already stated, he 
did not deal with the question of possession. The learned advocate for 
the applicant made a grievance of that fact before me and offered to 
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establish the facts alleged by his clients if the case were sent back to the 
District Magistrate. I preferred to go into the whole case myself, and 
am in a position to record a finding on the question of right and posses- 
sion before finally disposing of the revision. : 

The trying magistrate was clearly unaware of the rule of Moham- 
medan law applicable to Sunnis, as the members of Mohammad Bakhsh’s 
family were, that a will in favour of an heir is invalid, unless it is con- 
sented to by the other heirs. Having held that the will executed by 
Mohd. Bakhsh in favour of his sons and daughter was genuine, the trying 
magistrate took it as established that Mohd. Sadiq and Ilahi Bakhsh had 
an absolute and indefeasible right to the land in dispute, which had been 
bequeathed to them. This is by no means a correct proposition. Unless 
it is shown not only that Mohd. Bakhsh bequeathed the land in dispute 
to Mohd. Sadiq and Ilahi Bakhsh but also that the other sons and daughter 
of Mohd. Bakhsh consented, after his death, to the legacy taking effect, 
Mohd. Sadiq and Ilahi Bakhsh could not acquire any interest in the land 
as legatees. Such consent has not been alleged, much less established, 
in the present case. The judgment of the trying magistrate clearly shows 
that he was greatly influenced by what he considered to be the undoubted 
right of the transferors of Bhagwan Das. It is difficult to say what view 
he would have taken if the question of right, as stated above, had been 
present to his mind. 

As regards possession, the evidence is conflicting. The land assumed 
some importance in 1930, when the Municipal Board desired to take it 
on lease for certain purposes. Bhagwan Das’s right to lease it to the 
Municipal Board seems to have been recognized by the Board. Thereupon 
Abdul Hadi Khan made an application to the Board alleging that one-third 
of the land belonged to his mother and that Bhagwan Das had no right to 
let the entire land to the Board. He claimed that, so long as his mother’s 
one-third share was not separated or the Municipal Board did not pay rent 
in respect of that share, the Municipal Board would have no right to posses- 
_ on of the plot under any lease which Bhagwan Das might execute. The 

etary of the Municipal Board made some enquiries and reported that 
there a dispute between Abdul Hadi Khan and Bhagwan Das in respect 
of the land and that it was not desirable for the Board to take the land 
from Bhagwan Das. 

There is no other documentary evidence of importance definitely show- 
ing acts of possession exercised by Bhagwan Das before 1930. The appli- 
cants relied on a ‘kirayanamah’ dated November 20, 1922, by which Mr 
Sakina let the land in dispute to one Faqirey for 3 years. ‘There is no evi- 
dence that Faqirey actually took possession under the ‘kirayanamah’ and 
that he remained in peaceful possession for 3 years. The document is, how- 
ever, some evidence of Mt. Sakina exercising an act of ownership. No 
documentary evidence has been produced on behalf of Bhagwan Das prov- 
ing his possession after 1918, when-he purchased the land from Mohd 
Sadiq and the heirs of Ilahi Bakhsh. Both parties produced oral evidence 
to prove their exclusive possession. The trying magistrate has summarily 
disbelieved the witnesses produced by the defence on this part of the case. 
He accepted the evidence of two or three witnesses examined by Bhagwan 
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Das. . It should be mentioned that though the land has been described as 
‘khandsar and -phulwar’, it, appears to have been ‘parti? for a number. ot ` 
years and incapable of definite enjoyment.. The applicants’ witnesses stated 
that the land had been let to a certain person. who had his ‘tal’ on it..: They _ 
also stated that. there are trees on it, the produce of which was appropriated i 
by them. The evidence led on behalf of Bhagwan Das merely showed that 
some earth had been taken.by-a certain person with the permission of Bhag- 
wan:Das, and another person had stored his bricks for a short time. with the 
permission of Bhagwan Das. I do not think that,-in a case of this kind, 
oral evidence in proof of possession is at all reliable. It is far more likely 
that the land lay ‘parti’ and neither side was or had a- tight to be in exclusive | 
possession. -Such acts by one party as were not consistent with: the right 
of the other were not objected to. The finding of the trying Magistrate 
that Bhagwan Das was in exclusive possession is, as already. stated, greatly 
influenced by his view that Bhagwan Das’s transferors. were the exclusive 
owners of the land. The evidence of Bhagwan’ Das’s-witnesses '6n the’ ques- 
tion of possession is too meagre and unreliable to justify a definite finding 
that he was in -exclusive possession. In respect of: the ‘kirayanamah’ of 
November 20, 1922 I am not prepared to hold that the applicants were in 
exclusive possession, as`is alleged by them and their witnesses. In this view, 
possession must be considered to have followed ‘title. . Mst. Sakina, Bhag- 
wan Das and possibly some others, who were the heirs of Mohd. Bakhsh, 
should be deemed to be in npc of the land in dispute, which has been 
‘parti’. 

The question then arises beher Bhagwan Das. was s justified i in digging 
part of the land in dispute so as to:make a ‘mond’ by removing earth fron 
it. If the answer be in the negative, the next question is whether the ac- 
cused had a right to prevent Bhagwan Das’s men from doing so and on their 
persisting to dig had the right to beat them and eject them from the land 
in the exercise of their right of private defence of property. The léarned 
Assistant Goyernment Advocate argued that, even assuming Bhagwan Das 
was not the sole owner of the land in dispute, his men had a right to 
part of the land. I do not think this argument canbe accepted. On 
several co-sharers-in constructive possession of joint land has no right to dig 
part ‘of it with a view to appropriating it for his exclusive use 7 
in the teeth of opposition by another who is also in constrictive possession, 
h from part of 
or utility and, at 
all events, to affect it injuriously within themeaning of Section 425, 
I. P. C., so-as to constitute the act an offence of mischief. This being so, 
Abdul Hadi Khan and others, representing the interests of Mt. Sakina, had 
every right to prevent the ‘digging of part of the land which:as already 
stated, amounted to criminal trespass and mischief. Section 97, I. P. C. 
gives a right of private defence of property against an.act which amounts, 
inter alia, to an offence of ‘criminal-trespass or mischief.. -In this view, 
Abdul Hadi and others should be considered to have acted in the exercise of ` 
their right of ‘private defence of. property. Bhagwan Das had no right to 
do somgthing which was objected to by his co-sharers and which would 
deprive them of joint possession. His object clearly was to establish ex- , 
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clusive possession and to drive Abdul Hadi Khan and others to institute a 
civil suit. 

The learned Assistant Government Advocate contended that the right 
of private defence, given by Section 97, I. P. C., is “subject to the restric- 
tions contained in Section 99,” which provides that “there is no right to pri- 
vate defence in cases in which there is time to have recourse to the protection 
of the public authorities”. It is contended that Abdul Hadi and others had 
ample time to seek the assistance of the police before beating- Monga Prasad 
and others who were digging part of the land in dispute. I am unable to 
accept this contention. If Section 99, I. P. C., be read in the manner 
desired by the learned Assistant Government Advocate, Section 97 would, 
in most cases, be nugatory. The argument leads to the result that a person 
having a right to defend his property against mischief or criminal trespass 
must, instead of protecting his property, run to the police and leave the 
aggressors to do what the law entitles him to protect himself against by 
exercising his right of private defence. It could not have been the inten- 
tion of the framers of Sections 97 and 99 to compel a person having the 
right of private defence of property to acquiesce in criminal trespass or 
mischief and not exercise his right of private defence at all. In most cases, 
if recourse is had to public authorities, the mischief complained of will have 
been committed before the public authorities come to his rescue. Section 
105, I. P. C. provides that “the right of private defence of property 
commences when a reasonable apprehension of danger to the property com- 
mences”. It follows that, if the act of mischief has already begun, there 
is more than an apprehension of danger to the property and the right of pri- 
vate defence has come into existence. If the right of private defence has al- 
ready arisen, it is not expected that a person entitled to exercise it should 
have recourse to the protection of the public authorities. He is entitled, in 
view of the immediate danger of injury, to defend it by exercising his right 
instead of having recourse to the public authorities. For these reasons I 
hold that the applicants were entitled to prevent Monga Prasad and others 


at digging part of the land in dispute and on the latter persisting in do- 
in 


hat was clearly unlawful the applicants had a right to prevent them 
forcibly om digging the land and, if necessary, to cause hurt. The in- 
juries inflicted by the applicants were slight and they cannot be considered 
to have exceeded their right of private defence. 

The result is that this revision is accepted. The conviction and sen- 
tences passed on the applicants are set aside. The fines, if paid, shall be 
refunded. 


Conviction sel aside 
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Cvi. ' |. JAGRUP RAM KASAUNDHAN (Plaintif) `. 
aan versus’ 
tc KASHI PRASAD GUPTA AND OTHERS elat * 
7 Jen. 26 Civil Procedure Code; Sch. I1, Para 1—Suit on promissory note—By assignee from 
THOM promisee—Promisor and promisee impleaded—Plaintiff ‘and promisor refer case 
Kiscxr, a : to arbitration—Award—wW hether valid 


The plaintiff brought a suit for recovery of a sum of money on foot of a f 
promissory note executed by defendants 1—3 in favour of defendant No. 4, 
from whom the plaintiff took an assignment of his rights under’ the pro- 
missory note. The claim of the plaintiff was directed against the defendants 
who had executed the promissory note and there was no separate relief 
claimed against defendant No. 4. (It was not disputed that in the present 
suit the plaintiff would not have been entitled, to get from the court any 
order against defendant No. 4, whọ was really impleaded as a pro forma 
defendant). ‘The plaintiff and defendants 1—3 only agreed that the matter 
in dispute be referred to arbitration, and the case was referred to the deci- 
sion of an arbitrator appointed by them. Held, that the reference entered 
into by the plaintiff and defendants 1—3 was a valid reference and the 
award of the arbitrator was not vitiated by the fact that defendant N& 4 
was not a party to the reference. 

Bankey Lal v. Chotey Miyan Abdul, I. L. R. 53 ‘All 669 relied on. ; 
Abudar Beg v. Nathumal, [1933] A. L. J. 602 dissented from. 


| Crvm Revision from an order of Basu KAILASH PRASAD MATHUR, 
Munsif of Gorakhpur. 


' Shiv Prashad Sinha for the applicant. 
A. P. Pandey, Shambhu Prashad, D. P. Malaviya and Mohammad Ismail 
for the opposite parties. 


The judgment of the Court was dired by. 


Thom, J. THOM, J.—This is an application in revision against an order of the 
` Additional Munsif of Gorakhpur, dated March 6, 1933, in a suit: by 
applicant against the opposite party. : 
The suit arises out of an arbitration award. On April 25, 1929, de- 
fendants 1—3 in the suit executed a promissory note in fayo si defen- 
dant No. 4. On December 19, 1931, defendant No.-4 ceahsterted the 
promissory note to the plaintiff. The’ plaintiff brou ughe the suit onthe basis 
of the promissory note against defendants Nos. 1=43, and he also ae 
defendant No. 4. 

Defendants 1—3 and the plaintiff agreed to have the question in dis- 
pute between them settled by arbitration. An arbitrator was appointed by 
the court who heard evidence and arguments on behalf of the parties and 
finally issued an award in favour of defendants 1—3. As a result of this 
award the learned Munsif passed the order against which this application 
is preferred. The order is in these terms:— 

It is therefore held that the award is valid so far as it adjudicates matters 
between the plaintiff and the defendants 1—3. As there was no reference 
by plaintiff and defendant No. 4, so the matters between them could not 
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be decided by arbitrator. The court will fix a date for final disposal of the Civ 
case between plaintiff and defendant No. 4. 

Learned counsel for the applicant has invited us to set aside this order 
upon the following grounds, viz:— Jacrur Rax 

(1) That the reference to arbitration is invalid inasmuch as defendant 
No. 4 was not a consenting party thereto. 

(2) The arbitrator was guilty of misconduct inasmuch as he did not Thom, J 
disclose to the party the fact that he was indebted to the father-in-law of 
defendant No. 1: 

In support of his contention that the reference to arbitration was in- 
valid because of the non-concurrence therein of defendant No. 4, he has 
referred us to three decisions of this Court in Gopal Das v. Baij N ath", Tej 
Singh v. Ghasi Ram? and Abudar Beg v. Nathumal. He has contended 
that upon the basis of these decisions the reference in the present case is 
invalid, because all parties who were interested in the suit within the mean- 
ing of Paragraph 1 of Schedule II of the Code of Civil Procedure, had not 
agreed to the arbitration. Paragraph 1 is in the following terms:— 

Where in any suit all the parties interested agree that any matter in 
difference between them shall be referred to arbitration, they may, at any 
time before judgment is pronounced, apply to the court for an order of 
reference. 

We are of opinion that the two earlier decisions referred to by learned 
counsel for the applicant do not support the wide proposition which he has 
invited us to accept, namely, that in all cases before there can be a valid 
reference to arbitration, all the parties to the suit, no matter what the nature 
of the suit is, must agree to the reference. The cases of Gopal Das v. Baij 
Nath and Tej Singh v. Ghasi Rai are partition cases, and there can be no 
doubt that in such cases all the parties to the suit are vitally interested in 
questions in relation to the partition which may be referred by the plaintiff 
and some of the defendants to arbitration. It is only right, therefore, that 
if the questions raised in the suit for partition are to be submitted to the 
decision of an arbitrator, all the parties should agree to the reference. 

The decision in Abudar Beg v. Nathumal, which is a single Judge deci- 
siom does at first sight appear to support the argument of the learned 
counse the applicant. In that case, as in the present case, a promissory 
note had beèn executed by the first defendant in favour of the second de- 
fendant. The second defendant assigned the promissory note to the plaintiff. 

The plaintiff filed a suit. The relief claimed against the defendant was that in 
case the first defendant be found to have made any payment to the second 
defendant in respect of the promissory note, a decree be passed against the 
second defendant. The plaintiff and the first defendant only agreed that 
the matter in dispute should be referred to arbitration. The case was re- 
ferred to the decision of an arbitrator appointed by the plaintiff and the 
first defendant without discharging the second defendant from the array of 
parties. It was held by the learned Judge who decided the case that the 
second defendant was not pro forma defendant and was as much interested 
in meeting the defence of the first defendant as the plaintiff himself because, 
if first defendant’s plea prevailed, the second defendant would be exposed to 
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a claim for damages by the plaintiff and, therefore, the reference was in 
contravention of Paragraph 1 of Schedule II of the Civil Procedure Code, 
and the award based thereon was invalid. Now in that case the relief 
claimed was somewhat different from the relief claimed in the present case. 
In the first case a reference to the plaint discloses that the plaintiff claimed 
on the footing of the promissory note as against defendant No. 1 and on 
the footing of the assignment against defendant No. 2. In the present case 
the claim of the plaintiff was directed against the defendants who had exe- 
cuted the promissory note and there was no separate relief claimed against 
the defendant No. 4. In other words, so far as the present suit is concerned ” 
the plaintiff impleaded defendant No. 4 really as a pro forma defendant. 
It was not disputed that in the present suit the plaintiff would not have 
been entitled to get from the court any order against defendant No. 4. As 
against the decision in Abudar Beg v. Nathumal the learned counsel for the 
opposite party has referred us to the case of Bankey Lal v. Chotey Miyan 
Abdul Shakur*. In that case two Judges of this Court held that in a case 
where the interests of the defendants may be severed, there does not appear 
to be any bar to some of the contesting defendants joining with the plain- 
tiffs in referring the matter in difference between them to arbitration. In 
the course of their judgment the learned Judges say: e 
If one of the two defendants who were jointly and severally liable and 
the plaintiffs agree that there should be a reference to arbitration, the mere 
fact that the second defendant did not join will not debar the parties 
agreeing to an arbitration from making a reference to arbitration. 
The terms of Paragraph 1. of Schedule II were then quoted and the learned 
Judges proceeded 
This does not mean that all the parties who are contesting a suit must 
“necessarily join in arbitration. There may be cases in which it would not 
be possible to decide a case by compartments, i.e., where an arbitrator may 
be appointed to decide a part of the case and the court should decide the 
rest of it; such a case would be a suit for partition, for example. But 
where the interests of the defendants may be severed, as in this case, there. 
does not appear to be any bar to some of the contesting defendants join 
with the plaintiffs in referring the matter in difference between llr 
arbitration. 
In that case it will be observed the Court laid down the rule that éven where 
one of more contesting defendants do not agree to the arbitration and if 
one of the contesting defendants agreed, the arbitration between the plain- 
tiff and him is valid. A fortiori where the non-concurring defendant is a 
non-contesting defendant the reference between the plaintiff and the con- 
testing defendant must be valid. The case reported in Bankey Lal v. Chotey 
Miyan Abdul Shakur does not appear to have been brought to the notice of 
the learned Judge who decided the case reported in Abudar Beg v. Nathumal. 
Learned counsel for the applicant has maintained that there is no distinc- 
tion in principle between the case reported in 1933 A. L. J. 602 and the 
present case and he has referred in particular to a passage in the ear 
which is as follows:— =. 
If the second defendant has been impleaded as a defendant and his ow 
rights and liabilities are in any way affected by the issues arising between 
s ‘LL R. 53 All. 669 
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the plaintiff and the first defendant, he cannot be considered to be a pro 
forma defendant. He is as much interested in meeting the defence of the 
first defendant as the plaintiff himself, because, as already stated, if defen- 


dant No. 1’s plea prevails, the second defendant would be exposed to a claim Jaca 


for damages by the plaintiff. 


We cannot say from the information before us in the present case whe- 
ther the circumstances and the pleas taken by defendants 1—3 are similar 
to those which obtained in that case; but if they are we are prepared res- 
pectfully to disagree with the decision of the learned Judge in the case 
reported in 1933 A. L. J. 602. In the earlier case, Bankey Lal v. Choley 
Miyan Abdul Shakur, two learned Judges held that, if the interests of the 
defendants could be separated then the plaintiff and some of the defendants 
could validly enter into an arbitration which was not joined by the other 
defendants. Now, the real interest of the defendant No. 4 in the present 
suit and in the result of the present suit seems to be really nil. Before the 
plaintiff could obtain any award against him the plaintiff would have to 
file a fresh suit. Whatever the interest of the non-contesting defendant 
No. 4 is in the result of the suit, we are clearly of opinion that it is not an 
interest within the meaning of Paragraph 1 of Schedule II of the Civil 
Procedure Code, and whatever it is, we are of the opinion further that it 
may be separated from the interest of defendants 1—3. 

We hold, therefore, that the reference entered into by the plaintiff 
and defendants 1—3 was a valid reference and that the award of the arbi- 


- trator is not vitiated by the fact that defendant No. 4 was not a party to 


the reference. We would observe further, that by his subsequent conduct 
the defendant No. 4 seems to have consented to the reference. He was 
in court throughout the whole of the arbitration proceedings. He must 
have given evidence in support of the plaintiff’s claim in the arbitration 
proceedings, and we are of opinion that it is not in his mouth now or in 
the mouth of the plaintiff to maintain that defendant No. 4 was not a party 
to the arbitration. 

~o With regard to the second ground of objection to the award which 
wag taken by learned counsel for the applicant, namely, that the award is 
invalid because of misconduct on the part of the arbitrator in failing to 
fact that he was indebted to the father-in-law of defendant 
of opinion that we cannot sustain this argument. There 
is undoubtedly a duty upon the arbitrator to disclose material facts which 
might reasonably be held to have prevented any of the parties to the arbi- 
tration agreeing to his appointment as arbitrator. If he fails to disclose such 
facts then it would appear, according to the authorities to which we were 
referred, that the arbitrator is guilty of misconduct within the meaning of 
Paragraph 1 of Schedule II of the Code of Civil Procedure. If, for example, 
it had been shown that the arbitrator was indebted to one of the defendants 
and he had failed to disclose that fact to the plaintiff, we are of opinion that 
it could have been argued with force that the arbitrator was guilty of mis- 
conduct ‘within the meaning of the paragraph referred to. We are not 
prepared, however, to hold that the arbitrator has been guilty of miscon- 
duct in the present case. We had no information as to the nature of the 
indebtedness between the arbitrator and the father-in-law of the defendant 
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Cva No. 1.. For aught we know the debt due by the arbitrator to the creditor 
Ta may have been an ordinary business debt. If that be so, we are clearly of 
"the view that the failure to disclose the fact of the indebtedness would not 
Jacrur Raw amount to misconduct. But we have no information either of the nature 
Kasmi Arasan OF the amount of indebtedness and, in these circumstances, we are of opinion 
that the applicant has failed to establish that the arbitrator has been guilty 

Thom, J. of misconduct such as would induce the Court to set aside his award. 
In the result we dismiss this application with costs. l 
so - Application dismissed 
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Cn. `- MATHURI (Defendant) 
1934 ` versus 
BHOLA NATH AND OTHERS, (Plaintiffs) * 


Jan. 22 Easements Act, Sec. 60 and 2(c)—License came into existence before Easements ` 
SULAIMAN, Act enforced—W hether principle of Sec. 60 applicable. 

Cc. J. Where a license came into existence long before the Easements Act- was 
Moxesgr, J. passed, Sec. 60 would not in terms apply, but the principles underlying 
Chapter VI of the Act, being in consonance with justice, equity and good 

conscience may well be applied. , : 
SECOND APPEAL from a decree of Panorr Rup KIsHEN AGHA, Addi- 
tional Subordinate Judge of Allahabad, reversing a decree of BABU AMBIKA 

Prasap Srivastava, Additional Munsif. . _ i 


R. C. Ghatak and L. B. Banerji for the appellant. 
B. Mukerji for the respondents. 
The following judgments were delivered: — 
Sulaiman, SULAIMAN, C. J.—This is a defendant’s appeal arising out of a suit for 
C J- ejectment. Originally the plaintiffs brought a suit in the Court of Small 
Causes to recover Rs. 50 as house rent for three years against the defendant. 
In the written statement the defendant pleaded that the house did not be- 
long to the plaintiffs at all but belonged to the defendant, and denied his 
alleged tenancy. ‘The plaint was accordingly returned by, the Court of 
Small Causes for presentation to the proper court, and it was later pic 
the Court of the Munsif. The defendant again took up the same position. 
The trial court found that the plaintiffs’ case that the house belonged to 
them was not established and that the house appeared ta-Have been built 
by the defendant’s ancestors. It accordingly dismissed the claim. There 
was no other option, because the plaintiffs’ claim ‘was based on the allega- 
tion that they were entitled to the house itself. Nae 
On appeal to the District Judge, the finding of the first court that the 
house did not belong to the plaintiffs had to be affirmed, because there was 
no evidence to prove the plaintiffs’ case. The District Judge took the 
E extraordinary step of taking down the statement of thë defendant during 
the pendency of the appeal and subjected him to a cross-examination. In 
his statement the defendant admitted that his grand-uncle and grand- 
father must have settled down on the land with the permission of the then 
zamindar Gulab Gir, as they could not have settled down without his per- 
mission, .He did not clearly admit that the land had been given to’ his 
ots i *S. A. 618 of 1930 iia 
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ancestors by Gulab Gir or any one else for building purposes. Indeed his Cwi 
statement was that he had from his childhood been living in the house. In 755, 
answer to certain questions he further admitted that his mother and other 
females used to do some work when called by Gulab Gir. He, however, Matuun 
never admitted that the land was given to his ancestors on condition of Brors Narn 
rendering any service. The learned Judge thought that in view of the 
admissions made by the defendant, the plaintiffs should be allowed a fur- ee 
ther opportunity to amend their claim and proceed with the suit on an £ 
entirely different basis. He accordingly allowed the appeal and remanded 
the case to the trial court with directions to allow the plaintiffs to amend 
their plaint. The plaint was then amended and the suit was converted 
from one for recovery of rent of the house to one for recovery of possession 
of the site by demolition of the construction. ‘The plaintiffs took up an- 
other position that originally the land had been given as a license but the 
defendant’s ancestors had agreed to pay rent for it which he subsequently 
refused to do. In the written statement the defendant denied that there 
was any condition for rendition of services and claimed that he had put up 
a building of a permanent character, had incurred expenses and was not 
liable to be ejected. The learned Munsif, finding that there was no evi- 
dénce whatsoever on the record to show what the terms of the original 
grant were, whether it was a license coupled with a condition or whether 
it was an unconditional license or whether it was a grant of any other 
nature, dismissed the claim. On appeal the same District Judge has allow- 
ed the appeal and granted the plaintiffs a decree for possession of the site 
on payment of a compensation of Rs. 18. The learned Judge has thought 
that it is not necessary for him to decide whether the construction on the 
Jand is of a permanent character, because in his opinion Section 60 of the 
Indian Easements Act was not applicable as the house had been in the occu- 
pation of the defendant’s ancestors from before the date when the Ease- 
ments Act was enforced in these provinces (1891). Following the view 
of the Calcutta High Court, apparently that expressed in Surnomoyee 
Pashkar v. Chunder Kumar Das’ followed in Moti Lal Rai v. Kalu Mondar” 
as held that the plaintiffs are entitled to revoke the license on paying 
compensation. As regards the amount of the compensation, he 
r the trial court to determine the question but acted upon 
the suggestion of, the defendant’s counsel that amount should be fixed “in 
view of the valuation by the Municipal Board”. The Municipal Board 
has assessed the house at an annual rental of Rs. 18. The learned Judge 
has fixed that amount as compensation. Obviously the compensation is 
inadequate inasmuch as the annual letting value of the house cannot re- 
present the value of the house itself. 
In view of the wide language used in Section 2, Sub-section (c) of 
the Easements Act that nothing contained in it shall derogate from any 
right acquired, or arising out of a relation created, before this Act came 
into force, it may be assumed im favour of the plaintiffs that if they had 
the right of ejectment of the defendant on payment of compensation that 
right was not affected by the provisions of the Easements Act. It may, 
therefore, be conceded that Section 60 would not in terms apply to this 
112 Cal L, J. 443 219 Cal. L. J. 321 
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case, because admittedly the alleged license came into existence long before 
the Easements Act was passed. The view, which seems to have series 
in the Calcutta High Court, is that when a licensee acting upon the license 
has executed a work of a permanent character and has incurred expenses in 
the execution, a licensor nevertheless has the option of revoking the license 
on paying adequate compensation. Reliance seems to have been placed on 
some English: cases including the case of Plimmer v. The Mayor, Councillors, 
and Citizens of the City of Wellington®. But in that case their Lordships 
actually held that the license given by Government to Plimmer which had 
been. indefinite in point of duration and revocable at will became irrevoc- į 
able by the transactions of 1856, when the jetty was extended, land was re- ` 
claimed at the suggestion of the provincial authorities and a ware-house or 
shed built for the accommodation of the emigrants, because those transac- 
tions were sufficient to create in his mind a reasonable expectation that his 
occupation would not, be disturbed. ‘The compensation allowed in that 
case was not a compensation for the license but was the amount allowed 
as compensation for the acquisition of the land by Government, Plimmer 
getting compensation on the basis of having an interest in the land itself. 


It seems to me that there is a certain amount of contradiction in say- 
ing that a license is revocable on payment of compensation. If a license is 
revocable at will, the licensor has the option of revoking it, without being 
called upon to pay any compensation ‘to the licensee who must remove the 
materials. Of course, if reasonable notice of the revocation is not given _ 
and the licensee suffers, he may be entitled to compensation on that account;, 
but that will not be a compensation for the structure built upon the land. 
On the other hand, if a license is either coupled with a transfer of property 
or if the licensee acting upon the license has executed a work of a perma- 
nent character and incurred expenses in the execution, the license becomes 
irrevocable, and it is no longer open to the licensor td revoke it by offering 
to pay compensation for the buildings and the materials. No doubt in 
some English cases a licensor has been allowed to revoke the license where 
either the power of disposition was limited in character or duration or the 
right of.revocation was expressly reserved or the license was granted orly 
for a limited term or where the act licensed was found to have such inju- 
rious consequences as could not have been contemplated by the licensor in 
its inception or where there were other circumstances which would make 


_ the inference of an irrevocable grant or the application of the principle of 


estoppel by conduct impossible or improbable. These conditions are in- 
cluded in those enumerated in Section 62 of the Indian Easements Act. 
But there is no provision in the Easements Act which compels the licensor 
to pay compensation when the license is ae irrevocable and has not- become 
revocable. 


No clear authority has been cited before us where under the English 
common law a license is deemed to be revoked when none of the conditions 
mentioned in Section. 62 are fulfilled. 

It is equally clear that if the license has become irrevocable in the time 
of the licensor, the mere fact that he transfers his interest in the land would 


not extifiguish the license. Section 59 of the Easements Act would not 
“2 39 A. C. 699 
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cv to the defendant’s predecessor-in-title for building purposes. The building 
—— on the plot was some sort of a kachcha structure worth about Rs. 25 only | 
and the defendant had failed to.prove adverse possession of the plot, — 
Maruri although he had admitted the title of the plaintiffs.to the land.’ In the pre- _ 

Buor Nara Sent case the plaintiffs admitted that the house did not belong to the plain- 

tiffs-and they were not owners of it, and that the defendant’s predecessor 

ba had constructed the house on the said site with the permission of the an- 

'  cestor of the plaintiffs. The annual rental of the house being Rs. 18 and 
the plaintiff himself having claimed Rs. 50 as rent for three years, the value í 








of the house in dispute in this case is a great deal more than that of the 
house in dispute in the reported ruling. That- case is, therefore, clearly 
distinguishable. = z sy - \ 
Having regard to the nature of the constructions made’ probably after 
filling up a part of the ditch, the long period of its occupation, the dimen- q 
sions of the house and the value of the structure, it must be held that this is 
a work of a permanent character in executing which the defendant’s ances- 
tors incurred expenses. It is not necessary for the defendant to show that 
a large sum of money had been actually spent in-order to bring the case 
within the scope of the principle underlying Section 60. : 
I would, therefore, allow this appeal and dismiss the plaintiffs’ suit. 
Mukerji, J. Mukerji, J.—I agree and I have nothing more to add. 

By THE Court—The appeal is allowed, the decree of the court below ' 
is set aside and the decree of the first court is restored. The appellant will, 
have his costs also in this Court and in the lower appellate Court. 

‘ Appeal allowed 
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Civ. MADAN MOHAN (Defendant) 
Versus s 

KUAR KAMLA NARAIN DUBE (Plaintiff) * 
Jam > Civil Procedure Code, Secs. 115 and 10—Suit—Issue—Is the suit barred by So 
SULAIMAN, 10, C. P. C? —Court decides against defendant—W hether revision lre 
C. J. In the written statement filed in the trial court a plea was, 
Kına, J. the suit was barred by Sec. 10, C. P. C., owing to the pen 
suit in which the matter in issue was identical. 
issue on this point and decided the issue against t 
the decision of the trial court cannot be trea 
the meaning of Sec. 115,.C. P. C., and ac 
High Court. . 
“Buddhu Lal v. Mewa Ram, I. L. R. 
Crv Revision from an order o 
LAUT, Munsif of Koil. =- - a! 
_ K. Verma and V. D. Bhargava for the ap 

' K. D. Malaviya for the opposite party. 


The judgment of the Court was delivered by 


Sulaiman, | SULAIMAN, C. J.—This is an application j 
C. J. ina ciyil suit filed in the court of the Munsif 


- *Civ. Rev. 507 
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Cva: expressed in Sultanat Jaban Begam’s case was not followed and it was men- 
— tioned that a different view had been expressed in the case of Wahid-un- 
nissa Bibi v. Zamin Ali Shab‘. We may point out that in the last men- 
Mavan tioned case, Piggott, J. had-distinctly remarked that putting aside the ob- 
Monan jection taken on behalf of the opposite party to the effect that no applica- - 
Dose tion in revision is entertainable against an interlocutory order of this sort, _ 
Sue he would prefer to deal with the grounds taken in the application itself. « 
c. 7. The Full Bench decision of this Court does not appear to have been consi-. 
dered in the judgments of the learned Judge of the Oudh Chief Court., We 
think. that the case before us is covered by the principle underlying the 
decision of the Full Bench case and there is no valid ground for distinguish- 
ing it. We may add that there seems to be no force in the contention: 
urged on behalf of.the applicant-that the defendant would have no longer 
- any remedy left if the decision of the court below is not overruled. In 
case the matter comes up in appeal, it would always be open to the appellate 
court to reconsider the question of the applicability of Section 10 of the 
Civil Procedure Code and entertain the objection if satisfied that that sec- 
tion is applicable. Ou, oe 
The application is accordingly dismissed with costs. 
Application dismissed 
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Canamaz. Dr -KUNJI LAL. -g 
1934 j Versus - - 
EMPEROR THROUGH BARFO* i bose. AS 
Jan. 23. Criminal Procedure Code, Secs. 561-A and 369—Order of High Court dismissing 
BENNET, J. a criminal revision—W bether review lies. 


The High Court has no power under Sec. 561-A, Cr. P. C., to review 
its judgment in a criminal revision once it has been pronounced and signed. 

Mathra Das v. Crown, A. I. R. [1927] Lah. 139 and Emperor v. Shiva 
Datta, A. I. R. [1928] Oudh 402 dissented from: Raju v. MRE 
A. I. R. [1928] Lah. 462 followed. 


APPLICATION for review of judgment in Criminal Revision from an 
order of Mauxvi SYED ALI MOHAMMAD, Sessions Judge of 
Din Dayal for the applicant. 

The Crown was not represented. 






` Pi 


The following judgment was. delivered by” x 


Bennet, J. BENNET, J.—This is an application on behalf of one Kunji'Lal asking 
for review of an order of this Court dismissing an application in criminal 
revision which had been signed and sealed before the application for review 
was made. ‘The first question was whether such an application for review 
lies as learned counsel contends under Section 561-A of the Criminal Pro- 
cedure Code or whether: such an application is barred by the provisions of 
Section 369 of the Criminal Procedure Code. In the Criminal Procedure 
Code Act X of 1882, Section 369 appeared in the form: 

No Court, other than a High Court, when it has signed its judgment 
_ e *Appl. for review in Cr. Rev. 830 of 1933 
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shall alter or review the same, except as provided in Section 395 or to cor- CRIMINAL 
rect a clerical error. 
This section was reproduced in somewhat similar terms in the Criminal Pro- 
cedure Code of 1898: Kongr LaL 
No court, other than a High Court, when it has signed its judgment t: 
\ shall alter or review the same, except as provided in Sections 395 and 484 EMPEROR 
or to correct a clerical error. Bennet, J. 
In 1923 there was introduced into the Code a new Section 561-A which 
_ laid down: 
Nothing in this Code shall be deemed to limit or affect the inherent 
power of the High Court to make such orders as may be necessary to give 
effect to any order under this Code, or to prevent abuse of the process of 
any Court or otherwise to secure the ends of justice. 
It was contended by learned counsel that this section gave a right of review 
and that the section being perfectly general would apply to Section 369 and 
override it. At the same time that this section was introduced in 1923 there 
was an alteration made in Section 369 which now reads as follows: 
Save as otherwise provided by this Code or by any other law for the 
time being in force or, in the case of a High Court established by Royal 
Charter, by the Letters Patent of such High Court, no Court, when ıt has 
signed its judgment, shall alter or review the same, except to correct 
a clerical error. 





1934 








’ It is to be noted that in Section 369 there is no reference to review being 
„allowed by Section 561-A. The reference in Section 369 as it stands at 
present to the Letters Patent is in the case of Allahabad to Sections 18 and 
„ 19 which provide that where there is an original criminal trial by the High 
* Court the trial court may reserve any point or points of law for the opinion 
of the High Court and on such a reservation 

the said High Court shall have full power and authority to review the case 
or such part of it as may be necessary. 


This is also provided in the Criminal Procedure Code in Section 434 and 
the same words “review the case” are used in Sub-section (2) of Section 434. 
is. olen, provision da Section 395 for a review of an order where a sen- 
¢ inflicted, and in Section 484 there is provision 
for the cou sology for an interruption. ‘These three sections 
of the Code, 39™ 434, are evidently the sections which are referred 
to by the words “Sa otherwise provided by this Code” in Section 369. 
Learned counsel however argued that Section 561-A could also come under 
these words “Save as otherwise provided by this Code”, but in Section 561-A 
there is no definite provision ‘for a review of judgment. I am of opinion 
that review is a definite nay tee procedure and that if the legislature 
intended by the Amending Act, Act XVIII of 1923, to make a provision 
in the Code for a review, there would have been a definite section dealing 
with a right of review and laying down the conditions under which that 
right could be exercised. In the case of the Civil Procedure Code there is 
a definite provision for review in Section 114 and there is an order of the 
Code, Order XLVII dealing with the circumstances under which a review 
is permitted. If a review were intended by the Criminal Procedure Code 
there would have been some definite provision of this nature. è 

I now come to the rulings on the point. Learned counsel relied on 
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two rulings reported in Mathra Das v. The Crown! and the other in Em- 
peror v. Shiva Datta. Each of these rulings was by a single Judge. The , 
Oudh ruling referred to the Lahore ruling as authority for the proposition 
that a right of review exists under Section 561-A of the Criminal Procedure 
Code. But the Lahore ruling has been definitely overruled in Raju v. ~ 
Emperor®, "This was a ruling by two Judges and they specifically held that , 
the previous ruling by Mr. Justice Broadway was incorrect, and one of the 
Judges stated that Mr. Justice Broadway 
has authorized me to say that he is not satisfied with his judgment in that f 
case and he is inclined to the view which I have just expressed. / 
On page 463 it was held in regard to Section 561-A: i 
It does not confer any new powers, but merely declares that such in- 
herent powers as the Court may possess shall not be deemed to be limited 
or affected by anything contained in the Code.. .... There never has 
been an inherent power in the High Court to alter or review its own judg- 
ment in a criminal case once it has been pronounced and signed except in 
cases where it was passed without jurisdiction or in default of appearance 
without an adjudication on the merits. With this view all the courts in 
India are in accord. Mr. Mehtab Singh contends that the introduction of 
this section has altered the law and given to the High Court power to do 
something which it could not do before. As I have already pointed out 
this is not the case. ‘The instances of inherent powers possessed by the 
High Court given in Section 561-A, namely, to make such orders as may 
be necessary to give effect to its decisions, or to prevent an abuse of the 
process of any Court, have always been assumed by courts of record. “| 
There is a long series of rulings prior to 1923 holding that there is no 
power of review in criminal courts. In Queen-Empress v. Durga Charan* 
a Bench laid down that the provision of Section 369 of the Criminal Proce- 
dure Code merely referred to Section 434 of the Criminal Procedure Code 
and Sections 18 and 19 of the Letters Patent and that the High Court had 
no power to review an order dismissing an application for criminal revision. 
In Queen-Empress v. Lalit Tiwari® and Emperor v. Kallu®, it was held that 
when a judgment in a criminal case had been signed by a Judge aE 
Court but not sealed then he could alter it. 
Gobind Sahař a Bench of this Court held to 
judgment had been signed and sealed it could noù and no review 
lay. A similar dictum was laid down in Enzpero ale’. “In Queen- 
Empress v. Godai Raout ? a Full Bench of the Caléutta High Court held 
that a review of judgment will not lie from a sentence or judgment of the 
High Court in criminal appeal and 
that it was the intention of the legislature that the court should not exer- 
cise the power of reviewing its own judgment in criminal cases. / 
In Queen-Empress v. C. P. Fox" a Full Bench of the Bombay High Court 
held that the Division Bench of the High Court has not got power under 
Section 439 of the Code of Criminal Procedure of 1882 to review its judg- 
ment pronounced in revision in a criminal case. The above authorities 
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make it clear that prior to 1923 all the High Courts were in agreement that Crmnaz 
no power of review lay in criminal cases. The judgment of the Lahore 
High Court in Raju v. Emperor’! gives good reasons for holding that the 
alterations in the Code in 1923 did not have the effect of allowing any Kunst Lai 
> power of review. Accordingly I hold that no review lies. The remedy mkoa 
of a person aggrieved by an order of this Court is to apply to the Local 
Government to exercise its powers. In case any such application is made Bennet, J. 
I may point out that the main basis on which this application was made is 
| incorrect. Learned counsel lays stress on grounds 4 and 5 of his affidavit 
and he claims that the trial court had no jurisdiction to entertain the present 
complaint in view of the fact that there had been a previous order by the 
City Magistrate discharging the accused on April 27, 1933. The facts are 
incorrectly stated. As pointed out by the learned Sessions Judge in his 
order, 
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the previous application was thrown out by the Magistrate on the police 
report without summoning the accused. 


It was therefore not an order of discharge. Now thécomplaint in the pre- 
sent case was made on May 2, 1923, and the complaint was filed in the 
court of the same City Magistrate Mr. Evans. Learned counsel has referred 
to’a judgment of a learned Judge of this Court in Ramanand v. Sheri”. 
That judgment deals with the question of how far a previous complaint 
bars a subsequent complaint. The learned Judges say: 

A subsequent complaint can be filed either (1) before the same court 
presided over by the same Magistrate who had dismissed the former com- 
plaint, or (2) before the same court presided over by the successor-in- 
office of the Magistrate who had dismissed the former complaint, or (3) 
before a court other than a court which had dismissed the former com- 
plaint. 

It ıs well settled that there is no bar to the trial of a second complaint 
by the same Magistrate who had dismis-ed the first complaint and passed 
an order of discharge. To this effect are the decisions of this Court in 
Queen-Empress v. Puran, I. L. R. 9-All. 85, Queen-Entpress v. Umedan, 
A. W. N. [1895] 86, Emperor v. Mebrban Husain, I. L. R. 29 All. 7 and 
or v. W. C. Keynrer, I. L. R. 36 All. 53. 

t case comes within the first clause as the subsequent com- 
efore the City Magistrate who had dismissed the first 
~g, Magistrate had jurisdiction to try the second com- 
tion to try the second complaint he had jurisdic- 
Magistrate for trial. Accordingly there is 
sent case was with jurisdiction. 

onsia v. King-Emperor™ in which I re- 
3, 1933. There had been a previous 
and the Magistrate had discharged 
nce of the prosecution witnesses. 
le that the subsequent complaint 
rate. That case differed from 
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the present case because the evidence had been fully heard on the first com- 
plaint whereas in the present case the evidence was not heard at all on the 
first complaint. The attitude of the complainant was that he desired that 
his evidence should be ‘heard and it was not unreasonable for the City 
‘Magistrate to accede to such an application. 
For these reasons I dismiss this application in revision. 
Application dismissed 


RAGHUNATH RAM AND OTHERS f 
Versus 
SITAJ LAL AND ANOTHER* 

Tenancy Act, Sec. 242(1) (a) ‘and Schedule IV, and Suits Valuation Act, Sec. 8 
—Suit under Sec. 44 or Sec. 84—'Value of the subject-matter —How to be 
assessed. 

- - Where a suit is brought either under Sec. 44 or Sec. 84 of the Tenancy 
Act (IM of 1926), the value for the computation of court-fees is the 
rent for the next preceding year, and in virtue of Sec. 8, Suits Valuation í 
Act, the value for purposes of jurisdiction shall be the same. Where in 
a suit for ejectment under Sec. 44, Tenancy Act, filed in the revenue 
court the valuation of the suit for purposes of jurisdiction was Rs. 15, 
which was the rent of the plot for the next preceding year, held, that the 
suit was properly valued and no appeal lay to the District Judge under 
Sec. 242(1) (4), Tenancy Act, as the value of the subject-matter (viz., 
the rent for one year) did not ‘exceed Rs. 200. 

SECOND APPEAL from a decree of PzAREY Lat Esq., District Judge 

of Ghazipur, reversing a decree of Jarar Husarn Zami EsQ., Assistant - 

Collector, first class. 


M. L. Agarwala for the appellants. 

K. Verma for the. respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiffs’ appeal arising out of a suit for 
ejectment of the defendants filed in the revenue court. The plaint, as 
professed to be one in a suit under Section 44 of Act II of 1926. 
pleas were taken in the written statement but the Assistant Colle 
the claim of the plaintiffs. He, however, held that th 
wrongly put down his claim under Section 44 of the Te 
he should get a decree for ejectment under Section 
tion 84(4) of the Act. He passed a decree acc 
went up in appeal to the Commissioner’s co 
taken on behalf of the plaintiff that no a 
asmuch as the court had passed the dec 
Section 44 of the Act. The learned C 
and réturned the memorandum of 
court. On this the defendants file 
Judge. No objection was take 
has allowed the appeal and di 
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behalf it is urged that no appeal lay to the District Judge. 

A preliminary objection is taken on behalf of the respondents that no 
appeal lies to this Court if no appeal lay to the District Judge. We must 
overrule this objection. The District Judge was seized of this case and 
passed a decree as an appellate court and his decree falls within the scope of 
Section 246 of the Tenancy Act, and an appeal from an appellate decree of 
the District Judge lies to the High Court on any of the grounds mentioned 
in Section 100 of the Code of Civil Procedure. When the District Judge 
entertained the appeal and passed a decree reversing the decree of the first 
court dismissing the claim we must entertain an appeal from the decree of 
the District Judge. 

The main question is whether an appeal lay to the District Judge. Now 
if the suit were under Section 44 of the Act then an appeal would lie only 
to the Commissioner and not to the District Judge at all. If the suit were 
treated to be one under Section 84 in consequence of the decree passed un- 
der the latter section then no appeal would lie to the District Judge unless 
the amount or value of the subject-matter exceeds Rs. 200 as provided in 
Section 242 (1) (a). If the valuation is less than Rs. 200 then the order of 
the Assistant Collector would be final and the aggrieved party would have 
no further remedy by way of appeal. 

The question is whether in this case the value of the subject-matter 
exceeded Rs. 200. The rent of the plot was assessed at Rs. 15 and the 
valuation of the suit in the first court as well as the valuation in the court 
of the Commissioner and in the court of the District Judge was the same. 
No party attempted to value the tenancy rights differently. 

Tt is urged on behalf of the respondents that the value of the subject- 
matter is not the same thing as the valuation for the purposes of jurisdiction 
or for the purposes of court-fee. ‘There might have been something to be 
said for this contention if the matter were purely res integra. But as 
under the Rent Act of 1881 it was held by this Court in Radha Prasad Sin 
v. Pathan Ojah', (following earlier decisions) that the valuation in F 
laint based on rental was binding on the parties. The language so far as 
oint is concerned was not altered in the Act of 1901 and has been re- 
ct II of 1926. 
tion 7 (xi) (cc) of the Court-Fees Act in a suit between a 
ant for the recovery of immovable property from a tenant 
ding after the determination of a tenancy the suit has 
the amount of the rent of the immovable pro- 
ers, payable for the year next before the day of 
33 of the Tenancy Act makes the whole of 
provisions in the schedule, applicable to 
the Fourth Schedule, for suits under 
the Court Fees Act apply and so also 
Arence is in the different periods of 
ion 84 and Section 44 respectively. 
™Act requires that where in suits, 
and 84 of the Tenancy Act, 
Court Fees Act. the value as 
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Cra determinable for computation of court-fees and the value for purposes of 
jurisdiction shall be the same. We are of opinion that inasmuch as the 
—- Court Fees Act is applicable and the court-fee prescribed for suits under 
RacHunaTH these sections of the Tenancy Act are identical with that prescribed in the 
Srray Laz, Court Fees Act, Section 8 of the Suits Valuation Act sould apply and the - 
valuations for the purposes of jurisdiction and for the purposes of court-fee 
have to be the same and that valuation should be the rent for the next pre- í 
ceding year. In this particular case the valuation was Rs. 15 which was 
the amount of such rent. Thus the suit was properly valued and there 
was neither any overvaluation nor undervaluation. In these circumstances , 
Section 11 of the Suits Valuation Act which applies to cases of overvaluation 
and undervaluation would have no application. 


The position was reviewed by a learned Judge of this Court in Nandan 
Singh v. Debi Din? and he came to the same conclusion. One of us in 
Seth Bankey Lal v. Piare Lal held that where in a revenue suit the value of 
the subject-matter, namely, the rent for one year was less than Rs. 100, an 
appeal to the District Judge could not be entertained even if the appeal was 
valued at a higher figure. That judgment was affirmed in Letters Patent 
Appeal, which is reported in Volume 7 of the Unpublished Decisions (High 
Court Supplement page 513). There is accordingly considerable authority 
in support of the view that the value for the purposes of court-fee and the 
value for the purposes of jurisdiction should be identical with the amount 
of the rent in the next preceding year, when a suit is brought either under, 
Section 44 or Section 84 of the Agra Tenancy Act. In this view of the 
matter no appeal lay to the District Judge at all. 


‘We have therefore no option but to allow this appeal and set aside the 
decree of the District Judge and direct him to return the memorandum of 
appeal presented in his court. We may, however, point out that it would 
seem prima facie that the jurisdiction of the Commissioner to entertain an 
appeal would under Section 242(2) depend on the nature of the suits in- 
cluded in Group (b) of the Fourth Schedule and not on the form of the 
decree actually passed by the trial court in such suits. It may therefg 
well be contended that inasmuch as the suit had been filed professed 
Section 44 of the Act an appeal lay to the Commissioner 
Assistant Collector purported to pass a decree under Sectiog 
obvious that the defendant would be seriously prejudig 
of the character of the suit at the last moment as he 
of the plea of limitation which would be avails 
Section 84 and not available to the same ex 
Tenancy Act. The defendants should, in g 
court of the Commissioner afresh. 


We accordingly allow this appea 
District Judge send: the case back to, 
memorandum of appeal: to the de 
court. ‘In the circumstances we 
their own costs both in this Co 
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NARAIN GIR (Defendant) 
versus 


RAM LAKHAN GIR (Plaintiff) * 


Civil Procedure Code, Sch. Il, Rule 5(2)—Named arbitiators refusing to act— 
Power of court to appoint new arbitrator—Civil Procedme Code, Sch. I, 
Rule 1 and Sec. 92—Parties litigating in their own right and claiming posses- 
sion of muth—When dispute can be referred to arbitration. 

$ Where in a suit the parties agreed that the case should be decided by a 

' named arbitrator and, in the event of his refusing to act, by another named 
arbitrator, but there was no provision as to what was to happen in case the 
second arbitrator also refused to act; and on the named arbitrators refusing 
to act the court appointed a third arbitrator under the provisions of Rule 
5(2) of the Second Schedule, C. P. C., Aeld, that by leaving the question 
open the parties intended that the ordinary statutory power would be 
enforced, and the court had therefore power to appoint a third arbitrator 
under Rule 5 (2). 

Where both the parties were litigating in their own nights and were 
claiming that each of them was of right entitled to the muth, and there 
was nothing to suggest that the muth was of the nature of public charity, 
and the parties did not ask the court to appoint a trustee on the supposition 
that the office was vacant; eld, that the dispute must be deemed to be 
of a private nature and the reference to arbitration of such a dispute was 
neither illegal nor forbidden by law nor contrary to any well-known rule of 
public policy. 

Civit Revision from an order of J. N. Dixsurr Esq., Subordinate 

Judge of Ghazipur. 


Sp ee: 


-— 
ss 
+ 


K. Verma for the applicant. 
Shiva Prasad Sinha for the opposite party. 


The judgment of the Court was delivered by 


SULAIMAN, C, J.—This is an application in revision from an order, 
June 6, 1932, appointing a thigd arbitrator when the parties after due 
iled to agree to the appointment -by the court of any particular 
reliminary objection is taken to the hearing of this revision 
ie. Unfortunately there appears to be some apparent con- 
ere are several cases relied on by the learned counsel 
of which are mentioned in Risal Singh v. Faquia 
uggest that such a matter cannot be treated as a 
and, the learned advocate for the applicant 
uran Lal v. Rup Chand? which followed 
“we v. Chhedi Sahu®. These cases would 
an order appointing an arbitrator. 
cide this point we would have been 
ench in order to set the conflict 


ase of Puran Lal v. Rup Chand? 
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although the application in revision was from an order appointing a new 
arbitrator, the award had actually been delivered by the time the revision 
came up for hearing and it would obviously have involved a waste of time, 
labour and money, if that particular application had been dismissed and the 
applicant had been asked to file a fresh application in revision from an order 
passed in the subsequent proceeding. Under Section 115 of the Civil Pro- 
cedure Code, the High Court can interfere of its own accord when the fact 
of material irregularity is brought-to its notice. As remarked above it is 
not necessary in this case to reconsider the decisions. 

- The learned advocate for the applicant contends that when the parties 
agreed that the case should ‘be decided by .a named arbitrator and, in the 
event of his refusing to act, by another named arbitrator, they necessarily 
implied that no other person should be appointed as'arbitrator by the court. 
It is also argued that there-was, in fact, no agreement to refer the matter to 
arbitration'in general, but that there was a mere agreement to have the case 
decided by two specifically named arbitrators. 

In our opinion when the parties agreed that the matter should be de- 
cided by arbitration and counsel for the parties made a statement before the 
court and signed it, there was an application made to the court for an order 


`m 


- of reference. ‘The names of the two arbitrators were given because it was 


intended that as the parties had agreed as regards them, the court should 
appoint them in the first instance. The statement of the counsel was silent 
as to what was to happen in case the second arbitrator also refused to act. 
There was no express provision that the court would have no power to 
appoint a third arbitrator and that the suit must be decided on the original 
side. Accordingly the power conferred upon the court under Rule 5, Sub-.~ 
rule 2 of the second schedule existed and was not contrary to any agree- 
ment between the parties. By leaving the question open, the parties ob- 
viously intended that the ordinary statutory power would be enforced in 
the case of a dead-lock. We are unable'to interpret the statement of the 
counsel to mean that there was, by necessary implication, an agreement that 
the court would have no power to'appoint a third arbitrator. 

It is not contended before us that the formalities required by 
Sub-rule 2 of the Civil Procedtire ‘Code were not complied with, 
has been no material irregularity in the appointment of the thi 
If the court has misinterpreted the statements of 'the co D 
it may at most be an erroneous -view on a point of la 
material ‘irregularity. y gn eis 

The last point urged’ is that the court hac 
reference to arbitration when the dispute re 
muth in question. Strong reliance is p 
Ibrahim Khan v. Abmad Saeed Khant. 
which had certain special features. 
of certain immovable property - 

to defray the expenses of the- 

the indigent;!and to defray 

The Bench thought that the 
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not come to an agreement as to who should be the trustee, they had re- 
ferred their dispute to a private arbitration and the award delivered by the 
arbitrator was sought to be filed in court, and as regards the trust of the 
nature of ‘public charity there is a prerogative of the Crown to protect such 
charities and that it is the duty of the King and therefore of the court to 
see that it is properly administered. ‘The learned Judges accordingly held 
that the office of the trustee to a public charity was not a right about which 
the disputes can be settled by arbitration and that the nght of succession 
to the trusteeship of a public charity, if attempted to be settled by an award 
should not be accepted by a court. 

In the present case the plaintiff merely admitted that the muth be- 
longed to an order of Gir Sanyasis. There is nothing on the record to show 
the strength of this order and no indication whether the members of the 
order can be regarded as any large section of a community. Furthermore, 
there is nothing to suggest that ‘the muth was of the nature of the public 
charity and that the income was to be spent on public purposes and was 
neither a mere-religious order nor confined for the benefit of a group of 
persons belonging to that order. Both the parties were litigating in their 
own rights and were claiming that each of them was of right entitled to 
the muth. ‘They did not ask the court to appoint a trustee on the supposi- 
tion that the office was vacant. In these circumstances the court could not 
possibly have investigated the rights and interests of a third party outside 
the litigation and even if satisfied that such a third party is the real trustee, 
couid not have appointed him as trustee. The sole question was whether 
the plaintiff was cntitled to possession of the property or whether it should 
remain in the possession of the defendant and the claim should be dismissed. 
The dispute, therefore, was clearly of a private nature and there is nothing 
on the face of it on the record which would suggest that a reference to 
arbitration of such a dispute was in any way illegal or forbidden by law or 
contrary to any well-known rule of public policy. In these circumstances 
the case of Mohammad Ibrahim Khan v. Abinad Saeed Khan is at least dis- 
guishable and it is not necessary for us to consider that decision. We 
point out that the decision of the rights of the parties will be only 
and will in no way prejudice any other person who may have a better 
e trustee. The application is accordingly dismissed with costs. 
Application dismissed 
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Phul Chand v. Chand Mal, 1. L. R. 30 All. 252 relied on; Sarapen Singh 
v. Jagdeo Singh, [1930] A. L. J. 1141 referred to. 


EXECUTION First APPEAL from the decision of the Subordinate Judge | 
of Bareilly. 


Kailas Nath Katju, Mukbtar Aine and S. K. Makai for the appel- 
lant. g y 
Gopal Sarup Pathak for the respondent. ‘ | 


The Court delivered the following judgment:— 


KıscH and RACHHPAL SINGH; JJ.—This is a decree-holder’s appeal f 
arising out of execution proceedings. 

Khunni Lal, decree-holder, obtained a de ee for money on ` July 19, 
1928 against Firanga Lal, Ram Gopal and Raln Bharose Lal, judgment 
debtors, and a sum of Rs. 20,375-8-0 is due on it. On February 24, 1930 
the judgment-debtors executed a possessory mortgage-deed in favour of 
Bankey Lal for a sum of Rs. 65,000 under which it was shown that a sum 
of Rs. 25,000 had been left with the mortgagee out of the entire consider- 
ation of Rs. 65,000 for payment to one Lala Nandlal Shah. The case of 
the decree- holder is that no money was due to this gentleman, nor was this 
amount paid to him as agreed upon under the terms of the mortgage-deed. 
The decree-holder made an application for execution, praying for the attach- 
ment of this sum of Rs. 25,000 which according to him was lying with the 
mortgagee in deposit. The application was resisted by the objector, Bankey 
Lal, who pleaded that no such sum was held by him for the mortgagors and 
further contended that the decree-holder was not entitled to execute his 
decree against him. The learned Subordinate Judge held that no money 
belonging to the judgment-debtor was in the hands of the objector and he, 
therefore, dismissed the application for execution against him. The pre- 
sent appeal has been preferred by the decree-holder against this order of 
dismissal. i 

The first point for consideration in this case is whether a debt was 
due by the mortgagee to the judgment- debtor. The word’ “debt” mean 
an actually existing debt, that is a perfect and absolute debt. Where 
is the case the decree-holder who holds a decree against the judgment- 



















Rule 46, Order 21, Civil Procedure Code. A debt cannot 
less it is actually due from the garnishee to the judgme 
pondent in the case before us has contended tha 
that out of the consideration of the mortgage 
not pay a sum of Rs. 25,000 to the mortga, 
unpaid money is a debt due by him to th 
attached at the instance of the decree- 
tion for consideration in the appeal 
ing of this question, we will assum 
Rs. 65,000 the mortgagee who is 
the mortgagors a sum of Rs. 2 
the respondents has relied on a 
It was held in this case that 
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is not advanced in full, the mortgagor is only entitled to recover, if anything, Cvit 
damages for non-payment of the balance; he cannot sue for specific per- +), 
formance of the agreement to lend the full sum promised, and the non- 
payment of a portion of the loan does not constitute a debt which can be KHuNs La. 
the subject of attachment and sale under the provisions of Section 266, Bankey La 
Civil Procedure Code. The facts of that case were as follows:—Two 

persons had executed two mortgage deeds in favour of Phul Chand and aa l; 
Gulab Chand to secure the principal sums of Rs. 1,000 and Rs. 6,000 res- SENAT 
pectively. It was found that only a sum of Rs. 2,135-11-0 was paid by the 
mortgagees and the remainder amount remained unpaid. Some of the 

creditors of the mortgagors obtained a money decree against them and in 
execution of that decree attached and put to sale what was described as 

“the right of the mortgagors to receive the balance of the mortgage money”. 

The purchaser after the sale instituted a suit, praying for a decree for the 

unpaid balance of the mortgage money. A Bench of two learned Judges 

of this Court, relying on an English authority (The South African Terri- 

tories Company Limited v. Wallington®), held that the unpaid mortgage 

money could not be said to be a debt due from the mortgagee to the 
mortgagors. They held that it was not open in a case like this to the 
mortgagors or his representatives to sue for the recovery of the unpaid 

balance for the reason that it was not a debt and that if any portion of the 

mortgage money was not paid by the moitgagees to the mortgagor, then 

the only remedy of the mortgagor was to institute a suit for the recovery 

of damages which might have resulted on account of the non-payment of 

the full consideration by the mortgagee. In the concluding portion of the 

judgment the learned Judges observed:— 






































The mortgagees were never in a position to enforce specific performance 
of the agreement of the mortgagces to advance the full sum agreed to be 
lent by them. The unpaid portion of the loan did not constitute a debt 


due by them to the mortgagors such as could be attached under the Code 
of Civil Procedure. 


pother case on which reliance has been placed by the respondents’ counsel 
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Meikh Galim v. Sadarjan Bib. ‘The facts of that case were very similar 
+e -ge before us. There the mortgage-deed by conditional sale was 
te me plaintiffs in favour of the defendants for a sum of Rs. 150. 
MS “"riged Rs. 104 out of this sum. The balance was not paid 
5 "wg. suit to recover the amount together with interest. 
> S =, kat a suit for specific performance of the contract 
Py : “wad that the only remedy which the mortgagors 
re i Nhe next case on the point is Rama Nand v. 


these: —The defendant there agreed to 
“Mf money on the security of some pro- 
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who decided the case held that the suit was for enforcement of a contract 
to lend money upon a mortgage and, therefore, having regard to Clause (a) 
of Section 21 of the Specific Relief Act, was not maintainable. In that case 
it was contended on behalf of the mortgagors that the suit was one for the 
recovery of a debt due from the mortgagee to the mortgagors and that if 
it was a suit for specific performance, it was maintainable because an interest 
in the property had been transferred to the mortgagee and because on the 
findings it must be taken that the defendant was in possession of the mort- 
gage-deed. ‘The learned Judge on the authorities cited by him held not only 
that an agreement to lend money will not be specifically enforced but also 
that the rule holds goods even where a deed of mortgage has been executed 
in favour of the defendant. ‘The suit before him was to enforce a contract 
to lend money upon a mortgage and, therefore, could not be maintained. 
In Fry’s Specific Performance of Contracts, 6th Edition, pages 24 and 25, 
para 54, the law is stated to be as follows:— ae i 
It is, however, settled that the court ‘vill not enforce a mere agreement 

to lend, advance or pay money (though the loan be one to be secured by 

mortgage), while it rests entirely unperformed either by the intended 

lender or by the intended borrower. 


Section 21, Clause (a) of the Specific Relief Act enacts that “A contract 

for the non-performance of which compensation in money is an adequate 

relief cannot be specifically performed”. The illustrations to this clause of 
Section 21 give the following instance:— f 

In consideration of certain property having been transferred by A to B, 

B contracts to open a credit in A’s favour to the extent of Rs. 10,000 and 

to honour A’s drafts to that amount. ‘The above contract cannot be spe- 

cifically enforced, for the debtor making the transfer can be adequately 


compensated in money. 


Another case on which reliance has been placed by the learned counsel for 
the respondents is Arthur Larios v. Antonio Bonany Y. Gurety®. The 
learned Judge who decided the case reported in Oudh Cases, page 5 (Raima 
Nand v. Nakched) remarks in his judgment that the Third Illustration t 
Clause (4) of Sec. 21 of the Specific Relief Act was taken from this Pg 
Council case and cites the Anglo-Indian Codes by Mr. Whitley St 
drafted the Act. The facts of this Privy Council case are gi 
351 of the judgment of their Lordships. In June 1867 
applied to Larios Brothers for a loan of money. 
transactions between them, and the amount of 
in respect of those transactions which had pr 
dispute was in the course of negotiation for 
On June 30, 1867 the respondent and Do 
senior partner of Larios Brothers, appea 
executed 3 notarial instruments. By 
themselves to advance by way of | 
opening for him a credit in accou 
interest at the rate of 6 per ce 
of security his stock-in-trade 
inspect his hanke en ac ta a 
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Larios Brothers of certain landed property belonging to the respondent ın 
consideration of $2100 (of which the receipt was admitted) ; with a condi- 
tion for the rescission of the sale, if within five years the respondent should 
repay the consideration money, and a stipulation that, during the five years, 
the seller was to continue to receive the rents and other proceeds naturally 
arising from the property. The third instrument, which was executed by 
the respondent’s wife, as well as by the before-mentioned parties, purported 
to be a sale by her to Messrs. Larios of certain property belonging to her in 
consideration of $4900 (the receipt whereof was also admitted) upon a 
like condition for rescission, and with a similar stipulation for the inter- 
mediate possession. Their Lordships found that the second and the third 
instruments were on the face of them conditional sales, for which the full 
consideration was admitted to have been paid. But, in truth, no money 
passed on either of them, and the real contract was that stated in paragraphs 
4 and 5 of the respondent’s petition in the nature of a bill of complaint, and 
-~admitted by the fourth and fifth paragraphs of the plea and answer of the 
© cellant and his late partner; being in fact an agreement that Messrs. 
L. 3 Brothers should make further advances to the respondent to the 
amount of 6900 dollars over and above the 2500 upon the security of the 
property comprised in the two instruments of conditional sale, debiting 
him with the old balance of 3373 4r $0c as part of such advances. The 
argument addressed to their Lordships of the Privy Council in the above 
cited case was that so far as the transaction related to the advance of the 
6900 dollars, it was one of sale, though of conditional sale, and was, there- 
fore, properly made the subject of a suit for specific performance. Their 
Lordships in disposing of this argument at page 354 observed: 

Thei: Lordships, however, are of opinion, that to this argument there are 
two answers which admit of no reply. In the first place, no suit could 
have been brought for the specific performance of the supposed agreements 
for conditional sales, since cach of these transactions was, on the face of 

the written instrument, completed by an actual conveyance for a consi- 
deration admitted to have been paid and received; and, in the second place, 
e suit actually brought is not framed with the object of enforcing any 
ontract, or even with that of obtaining equitable relief, on the ground 
eration, which in the notarial instruments is expressed to be paid, 
eally paid. The parties throughout the negotiition which 
e ay act were stipulating for advances of money on one side, 
` i ' ose advances on the other; and it seems im- 
7 ; . e of action in this case as anything more than the 
k our the drafts of the Respondent to the extent 
vanced and placed to his credit. And, upon 
ments and the authorities, their Lordships 
et urt of Chancery would not have enter- 
è i ance of such an agreement, but would 
Wbreach of it to seek his remedy, where 

fm court of law. 
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admitting in a binding manner, as is shown on the face of the instruments, 
that the whole of the consideration money had been actually paid. The 
result -of that transaction was, therefore, to confer irrevocably upon the 
-defendants all the rights over the property comprised in the two instruments 
which the law of Spain might give them; and it is reasonable“to presume 
that the parties intended to treat the consideration money, of which the 
payment was so acknowledged, as remaining in the hands of the defendants, i 
just as if it had been a sum paid into their-house, standing in their books to 
the credit of the plaintiff, and to be drawn upon by him in the same 
manner as the $2500 to be ‘advanced under ei first of the notarial instru- 
ments. 
Their Lordships held that in’such a contract a court-of law will not decree 
specific performance it being nothing more or less than a mere agreement 
to advance money. / 
On behalf of the appellant reliance is placed on a ruling reported iny’ 
Sheopati Singh v. -Jagdeo Singh®. It was held there that. in the case of 
usufructuary mortgage, when the mortgagor has performed his part of the 
contract by delivering possession of his property to the transferee who has 
not paid the whole amount contracted to be paid, the mortgagor is entitled 
to recover the amount and cannot be compelled to wait till a proper suit for 
redemption is instituted. At page 1145 this matter is discussed by the 
learned Judges who decided that case. It was remarked that as regards the 
amount representing the consideration for the mortgage money the matter 
would have been simple, if the transaction were one of a simple contract 
to lend money. In such a case it has been held in several cases that the 


_ contract to lend money cannot be specifically enforced. But it was held 


that 

the case of a usufructuary mortgage, however, must sad on a different- 

footing, particularly when the possession has been delivered and the stipula- 

i tion is that the profits are to be set off against interest. 

The learned Judges held that the suit was not really one- for -specific per- 

formance of a mere contract to lend money but to ċompel the defendants 

to perform .their part of the contract when they obtained delivery 

possession of property. The following observations madè by the le 
Judges are important: 

The cases relied upon by the learned advocate = the 

Phul Chand v. Chand Mal, Sheikh Galim v. Sadarjan 

Bhatta v. Srinivasa Babbu were not cases of possesso, 

one being for a mere contract to mortgage. N 

been brought to our notice and in none o 

appear to have been argued that a mortgage 

contract for sale. . 

It appears to us that the attention o: 

by the parties to the clear provisions 

Third Illustration to Clause (4) of 

the clause would apply to all cases 

tuary mortgage or a simple mort 

where certain property had bee 

a credit or for securing a loang 
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which a reference has been made above. As will be seen, in that case, two 
of the deeds were mortgages by conditional sale and yet it was held that the 
suit to recover the money unpaid in pursuance of such a contract of mort- 
gage by conditional sale would not be specifically enforced. We are of 
opinion that having regard to the clear provisions of Section 21 of the 
\ Specific Relief Act, it must be held that a contract under which a sum of 
money had been agreed to be paid but was not paid cannot be specifically 
enforced. In a case of this kind it is open to the mortgagor to sue the 
mortgagee for the recovery of damages on account of the failure of the 
mortgagee to perform his part of the contract. The ruling reported in 
I. L. R. 30 All. 252 to which a reference has been made above is a clear 
authority for holding that the unpaid portion of the loan does not consti- 
tute a debt due by the mortgagees to the mortgagors and as such cannot be 
attached under the provisions of the Civil Procedure Code. ‘This ruling 
has not been dissented from and we are, therefore, of opinion that it should 
be ‘followed. The ruling reported in 1930 A. L. J. 1141 cannot be said to 
help the decree-holder because the question as to whether or no the unpaid 
money in the hands of the mortgagee holding a usufructuary mortgage was 
a debt due to the mortgagors which could be attached under the provisions 
of the Code of Civil Procedure, was not decided in that case. The view 
taken in I. L. R. 30 All. is in consonance with the view of their Lordships 
of the Privy Council referred to above and it must, therefore, be followed. 
We, therefore, hold that the unpaid portion of the mortgage money is not 
a debt due to the mortgagors in the hands of the mortgagee and so the 
decree-holder is not entitled to ask for the attachment of the same. 

In view of our decision on the first point, it is not necessary to consider 
whether as a matter of fact any unpaid balance out of the sum of Rs. 65,000 
was lying with the objector as alleged by the decree-holder. 

For the above reasons we dismiss this appeal with costs. 


Appeal dismissed 
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house the plaintiff sued the insurance company to recover the value of the 
goods -stolen. Held, that the fact that the insurance company promised 
unequivocally to issue a policy within 30 days of the date of the ‘cover 
note’, implies that the company had accepted the proposal and all that 
remained to do was. to issue a formal policy. Accordingly the company 
was liable to make good the loss occasioned to the plaintiff during the 
period of one year. 


Firsr APPEAL from a decree of Basu Ram SARAN Das, Subordinate 
Judge of Meerut.. j 


| 


Akhtar Husain Khan for the ene 
The judgment of the Court was delivered by 


Mukerji, J.—This is a plaintiff’s appeal and arises out of a contract of 
insurance alleged to have been entered into-between the plaintiff and de- 
fendant No. 1 with the defendant No. 2 ‘as the general manager of ` 
defendant No. 1. 

The facts briefly are these. The plaintiff was approached by one 
Mr. Dungal, a canvasser for the Insurance Company, to insure against 
burglary his (the plaintiff’s) goods and furniture with the defendant No. 1. 
On November 7, 1928, a proposal form was filled in and signed by the 
plaintiff. It is not printed, because the-respondents are not represented in 
this Court and they did not print any document or oral evidence produced 
by them in the court below. When the plaintiff signed the proposal form, 
he also paid a sum of Rs.95, being the amount of premium. The insurance 
was to be in force for one year, and the sum of Rs.95 was the entire 
premium for that year. 

On November 22, 1928, the plaintiff received a assume which 
has been described as a ‘cover note’ and is printed at page 22 of-our record. 
It runs as follows: 

Muhammad Sultan (plaintiff) .. having made a proposal for in- 
surance of burglary etc., and having paid the sum of Rs. 95, being the 
amount of premium thereon, the risk is hereby held insured subject to the 
terms and conditions of the company’s usual form of policy, for a peri 
of 30 days from date within which period (provided the premium is 
the policy will be issued. 

Below this cover note appear brief particulars of the pro 
This is signed by some body on behalf of Messrs. Gilla 
& Co 


r 

















As a`matter of fact, no policy was issued to 
took place at his house in the night between J, 
The plaintiff made a report of this theft to. 
pudiated all liability to recompense the plaj 
that no policy had been issued by the 
accepted by them. Thereupon the plaj 
this appeal has arisen. He claimed 
being the value of the- goods-lost, 
' Both the defendants contes 
was never any acceptance of th 


further contended that the 
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thing. They denied that there was any theft at the plaintiff’s house and = cit 
put him to the proof of his loss. 
The learned Judge of the court below framed eight issues and found 
that there had been a theft in the plaintiff’s house, and that the plaintiff Mo Surra 
- was not guilty of any material concealment. He estimated the plaintiff’s Pinas 
loss at a figure nearly equal to the figure claimed by the plaintiff, but he tsurancr 
held that, as the insurance covered other goods, the plaintiff was entitled Co. Lo 
to recover Rs.5,700, if the other issues were decided in his favour. Markery, J 
r On the question whether the defendants accepted the plaintiff’s pro- 
posal, the learned Judge came to the conclusion that they did not, and 
accordingly dismissed the suit. 
We are somewhat handicapped in the decision of this case, which in- 
volves a decision of questions of fact and also of a question of law, by the 
reason of the respondents being not represented in this Court. We have, 
however, done our best to go through the record. 
At the outset we may say that we have no reason to disagree with the 
findings of fact, arrived at by the court below on a consideration of the 
- whole evidence before it. We hold that there was a theft at the plaintiff’s 
house, that there was no material concealment on the plaintiff’s part of any 
facts which the defendants wanted to know before accepting the proposal 
and that the plaintiff’s loss and the defendants’ liabilities have been rightly 
estimated by the court below. 
There remains then the most important question to be decided in this 
, appeal, namely, whether the proposal of the plaintiff was accepted by the 
defendant and whether the defendants are liable. 

The decision of the question last mentioned depends on the correct 
interpretation of the letter, Exhibit 2, at page 22, which we have already 
reproduced. The language of the document implies, to our minds, this 
and nothing else. The Company had received the premium and the pro- 
posal. They were prepared to issue a policy of insurance; but as that was 
" likely to take some time, to cover the period which the issue of a policy 


“ogjght take, estimated at 30 days, the cover note, bearing the date of 
bo 1928, was issued. It appears that Messrs. Gillanders Arbuth- 
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o. have an office at Cawnpore, and this document was issued from 
re office. 

ing which we put on this document be correct, it implies 
definitely undertook to issue a policy within the 30 
s not to the effect that a policy would be issued 
ation the proposal for insurance was accepted, 
that they promised unequivocally to issue a 
er 22, 1928, implies that they had made 
ted the proposal and all that remained 
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in reply to the ‘paragraph 2 of the plaintiff, where the plaintiff said that 
defendant No. 2 was the general manager of defendant No. 1 and had full 


. authority of defendant No. 1 to,do insurance business on behalf of defend- 


Mo. Surran ant No: 1, the defendants admitted this statement in paragraph 1 (page’4) 


v. 


ag 


of the written statement. ` In the circumstances; the argument that Messrs. - 


Cu S 
Insoraxct Gillanders Arbuthnot’ & Co. were’ not entitled to say definitely on behalf 


Co, Lo. of defendant No. 1 that a policy was going to issue, would not have been 
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` proportion tó their success. - 


accepted by us if it had been advanced before’ us. If ‘Messrs. Gillanders 
Arbuthnot & Co. were authorised to bind the defendant No. 1 for 30 days, f 
we do not see how Messrs. Gillanders Arbuthnot and’ Co. were not autho-’ 
rised to. say that a policy was going to issue. 5 ER e 
In our opinion there was a clear acceptance of the proposal on behalf 
of the defendants.” We have considered, although no ‘arguments were 
addressed to us on the point, Section 7 of the Contract Act. We find that 
the acceptance is absolute and unequivocal, and has been expressed in the 
‘usual and reasonable manner inasmuch as it is contained in a cover note. It 
is true that the policy did not arrive before the burglary took place; but 
that’ fact cannot be relied on by the defendants where the acceptance of ` 
the proposal’ is complete and has been communicated to the plaintiff. 
‘~The result is that we allow the appeal with proportionate costs in both 
the courts and decree the claim for recovery of Rs.5,700, which will carry 
interest from the date of the institution of the suit till recovery at 6 per cent 
per annum. ‘The defendants will have their costs in the court below in 


Appeal allowed 
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Majesty in Council from an order of a Bench of this Court suspending 
the applicant who is an enrolled advocate, for a period of three months. 
A preliminary objection is taken by the Government Advocate that no 
leave to appeal to His Majesty in Council can be given by this Court. It 
is urged that the suspension of the advocate is in the exercise of the -power 
specially conferred upon this Court by Clause (8) of the Letters Patent and 
by the Bar Councils Act of 1926 and that when exercising such power the 
High Court is not exercising any jurisdiction, much less civil jurisdiction. 
It is therefore contended that Clause 30 of the Letters Patent would not 
at all apply and there would be no appeal to the Privy Council. It is 
further contended that the case not being a civil case to which Sections 109 
and 110 of the Civil Procedure Code can apply, no leave can be granted 
under those sections. 


Reliance is placed on the view which has been expressed in some of 
the other High Courts in India. In G. S. D. v. The Government Pleader, 
High Court, Bombay" it was laid down that a Vakil of the Bombay High 
Court who had been suspended in the exercise of the disciplinary jurisdic- 
tion under the Letters Patent could not be given leave to appeal to His 
Majesty in Council, as the order was not in the nature of a final judgment, 
decree or order within the meaning of Letters Patent. Three cases previ- 
ously decided by this Court were distinguished. 

In the case of Bir Kishore Roy v. King-Emperor® it was clearly held 
that the right of appeal to His Majesty in Council is confined to appeals 
from judgments, decrees or orders passed in the exercise of one or other of 
the classes of jurisdiction conferred by Clauses 9 to 27 of the Letters Patent 
of the Patna High Court and does not extend to the administrative or 
disciplinary powers conferred on the court by the earlier Clauses or by 
statute. The learned Chief Justice based his judgment on the view that 
the words “order made on appeal or otherwise as aforesaid” clearly refer 
to judgments, decrees or orders passed in the exercise of original jurisdic- 
tion, not being criminal jurisdiction, which were classified in Clauses 9 to 

7 of the Letters Patent and included Civil, Criminal, Admiralty, Testa- 
tary, Intestate and Matrimonial jurisdiction appellate and original and 
include administrative or disciplinary powers conferred on the 

lause 8 and other earlier clauses. 
was followed by a Full Bench of the Madras High Court 

R. Raghava Reddr. 
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tained by their. Lordships of the Privy Council without any objection 
having been raised’ by the opposite party. We have seen the paper book - 
and verified the fact that the appeal had been granted by this-Court. ` 
` . Ig. the matter of Rajendra Nath Mukerji® where an ‘advocate of this 
Court had been removed from the roll, the High Court granted a certi- 
ficate for appeal under Section 595 of the Civil Procedure Code and the 
appeal was entertained by their Lordships of the Privy Council. Section 
595 of the Civil Procedure Code (Act XIV of 1882) corresponded to the 
present Section, 109, of the Civil Procedure Code. s ay ‘eae A 
« In the-matter of Mr. Sarbadhicary™ an advocate of this Court who 
had been suspended from practice for four years, leave was granted by 
the High Court to him to appeal to His Majesty in Council’ though it 
appears that he also obtained special leave from the Privy Council.. 
‘In the matter of An Advocate of Benares? a Bench of this Court 
presumed that on previous occasions -this Court had treated applications 
for leave to appeal as falling’ under Section 109(c) of the Civil Procedure 
Code and granted leave in fit cases and following the previous practice 
granted leave in that case when they were satisfied that it was a‘ fit case 
for appeal. ar ae 
In the matter of A Pleader of Allahabad® who had: been suspended 
for six months for contempt of court,'’another Bench granted leave to 
appeal to His Majesty in Council. The attention of the Court was drawn 
to the decisions of the Patna, Madras and Calcutta High Courts in which 
it‘had been laid down that the High Courts were not authorized to grant 


~ such leave; but the Bench in view of the consistent practice of this Court 


did not propose to depart from this practice and held that leave may be 
granted under section 109(c). They also pointed out that if leave could 
not be granted: under that section of the Code then it may be granted 
under Clause 30 of the Letters Patent. 

The view which seems to have prevailed in other High Courts is that 
when the High Court exercises its power tosremove or suspend from practice 
on reasonable cause an advocate or pleader, it is not exercising any jurisdi 
tion at all, but is merely exercising its special power: ‘ It seems to have 
assumed that the jurisdiction mentioned in Clause 30 of the’ Lette 
must mean only Civil, Criminal, Admiralty, Testamentary an 
nial jurisdiction whether original or appellate and would 
other class of jurisdiction. If.one were confined to 
Letters Patent alone, it may well be said that the w, 
not used therein in connection with any other 
But Clause 35 of the Letters Patent express 
Patent are subject to the legislative power 
Legislative Council. It follows that th 
be amended from time to time by Im 
not specifically conferred by the Le 
High Court to hear and try ‘cas 
Letters Patent: © -` ° “eh 

_ Under Clause 30, in any 
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appeal lies to His Majesty in Council from any final judgment, decree or Cmn 
order of the High Court made on appeal and from any final judgment. 
decree or order made in the exercise of original jurisdiction by the Judges, 
provided certain conditions are fulfilled and also from “any other final Stva Nanas 
© judgment, decree or order made either on appeal or otherwise as aforesaid eee 
j when the said High Court shall declare that the case is a fit one for appeal? Tim Hicn 
x 


1933 





to the Privy Council. COURT 

No doubt the words “or otherwise as aforesaid” must mean an order Sulaan, 

“\ made in the exercise of the original jurisdiction referred to in the earlier C. J. 
` portion of the clause, but it is noteworthy that the expression is “orginal 
jurisdiction” and not “original civil, criminal, admiralty, testamentary or 
| matrimonial jurisdiction.” It seems to us that if by statute original 





jurisdiction is conferred upon the High Court and to that extent the 
Letters Patent are amended, and in the exercise of which an order is made, 
it would be an order passed in exercise of original jurisdiction, though it 
may not necessarily be classified as civil, criminal, admiralty, testamentary 
or matrimonial jurisdiction referred to in Clauses 9 to 29 of the Letters 
Patent. Of course where the High Court is acting departmentally or is 
making any administrative order it would not be regarded as exercising its 
jurisdiction in a judicial matter but where the Court is acting judicially and 
making an order in a judicial matter, it would be difficult to say that Jt is 
not exercising any jurisdiction at all. 
The position is now made clear by the passing of the Bar Councils Act 
(Act XXXVIII of 1926). Sections 10 to 13 deal with the enquiry into 
the conduct of an advocate. Under Section 10 the High Court may 
reprimand, suspend or remove from practice any advocate whom it finds 
guilty of professional or other misconduct upon receipt of a complaint 
made to it by any court or by the Bar Council or by any other person or of 
its own motion, the High Court if it does not reject the complaint, shall 
refer the case for enquiry, either to the Bar Council or to the court of a 
District Judge. Section 11 provides that the case shall be enquired’ into 
i a Committee of the Bar Council called the Tribunal, which will be 
ned by the procedure prescribed by rules for the conduct of such 
i The “finding” of the Tribunal on enquiry referred to the Bar 
to be forwarded to the High Court and the “finding” of the 
iş similarly forwarded to the High Court and on receipt of 
igh Court is to fix a date “for the hearing of the 
ọ be given and afford an opportunity to the advo- 
the Advocate-General of being heard before 
Thereafter the High Court may either pass 
it thinks fit or refer it back for further 
ding after such further enquiry, deal 
con and in passing such final orders 


regards the payment of the costs 
igh Court as it thinks fit”. The 
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ance of witnesses, production of documents and issuing of commissions, 
Section 13 (2) provides that such enquiry shall be deemed to be a judicial 
proceeding within the meaning of Sections. 193 and 228 of the Indian Penal 


Code; and a tribunal shall be deemed to be a civil court for the purposes of 
Sections 480, 482 and 485 of the Criminal Procedure Code. a0 ie VER 
“Lastly, the proceedings before a Tribunal or a district court in any 
such enquiry are deemed to be civil proceedings for the purposes ‘of Sec- 
tion 132 of the Indian Evidence Act. ., . to See 
` It seems to us that when. special. power has been, conferred upon! 
the-High Court under Section 10 of the Bar Councils Act to get an enquiry, 
made into the alleged misconduct of an advocate and on receipt of the 
finding, to fix a date for the’ hearing of the case and to hear the parties 
concerned and then pass such final orders in the case.as it thinks fit and 
make an order as to the payment of the costs of the enquiry and of the 
hearing in the High Court and if necessary. later on to review its order, 
the High Court in such a proceeding is acting judicially and, not merely in 
an administrative capacity. The éntire proceeding is of a judicial nature 
and the proceeding is a hearing before the, High Court and order for the 
payment of. costs of such proceedings can be passed. No doubt, in essence 
the action taken is a disciplinary action but the proceeding in ‘itself is of 
the nature of a judicial proceeding.and the enquiry is a public enquiry in 
which the parties concerned are entitled- as of right to be heard. We there- 
fore find it very: difficult to hold that in such a judicial proceeding, the 
High Court is not exercising any “jurisdiction” within, the meaning of 
Clause 30 of the Letters Patent. Such a jurisdiction obviously is not an 
appellate jurisdiction, nor is it a criminal jurisdiction. ` As it is the High 
Court only which passes final orders in the case on the receipt of the 
finding, it must be held to be exercising original jurisdiction and not any 
appellate jurisdiction. 3 i 
In this view of the matter we find it most difficult tọ hold that. the 
ordey passed in such a proceeding is not an order passed in the exercise of 
original jurisdiction of the High Court, conferred upon it by the Indi 
Bar Councils Act, modifying to some extent the power conferred upo 
by the Letters Patent. At the same time, we would say that the me 
that the words in Clause 8 are “especially empowered to remove 
from practice on reasonable cause” would not necessarily. 
High Court is not exercising any jurisdiction when it ex 
In view of the certificate granted I the matter of Raj 
it has been suggested in this Court that the case 
Section 109 (c) of the Civil Procedure Code:a 
Court it has been further pointed out that 
applies. : 
~~ Following the.rulings of this í 
the other High Courts, we hold t 
grant leave to appeal to His Maj 
that this is a fit and proper c 
The next question is, 
~ Th 
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advocate. He was exonerated by the Bar Council as regards all except the 
first charge. As to this, the finding of the Bar Council was that he should 
not have filed a fee certificate on the strength of a promissory note without 


Ci 





1933 





actually having received his fees and his conduct in doing so was not a Suva Natai 
proper conduct. At the same time they were of opinion that he did so ness 


under a bona fide misapprehension and misinterpretation of the rules and 
had committed an honest mistake. The High Court on a consideration 
of the finding came to the conclusion that not only the filing of the fee 
certificate was contrary to the rule framed by this Court but that he acted 
in bad faith in filing it. 

The point raised in appeal is that an objection should have been filed 
within ten days by the Government Advocate against the finding of the 
Bar Council, that the proper interpretation of the Rule 1 of Chapter XXI 
(page 256) of the General Rules (Civil) for civil courts is that the fee need 
not be paid in cash, that there was some contradiction in the two sub- 
sections of the Rule at the time when the advocate had got his form of 
certificate printed, which contradictions have been lately removed by 
amendment, that there was latitude allowed to him inasmuch as it was 
provided that the certificate shall be “so far as is possible” in the form 
prescribed and that in filing a certificate he had made it clear in it that he 
had not received the amount in cash but had accepted a promissory note in 
lieu of the fee, and lastly that two District Judges of Budaun had inter- 
preted the rule in his favour. 


It has been held in this Court in Bhagwant Singh v. Bhao Singh" which 
view has now been accepted by the Full Bench, that the fee cannot be taxed 
unless it has been actually paid, and that the mere giving of a promissory 
note would not amount to an actual payment of the fee. There are other 


points also raised which were embodied in a written argument filed in this 
Court. 


The question whether this is a fit case for appeal is no doubt a difficult 


~one. We would not allow an appeal to be filed invariably in every case and 


ọ leave should be granted unless the advocate satisfies the Court that it is 

case for appeal to His Majesty in Council. Having regard to the 

cumstances of the case, we are of opinion that this is a case which 

ed as a fit one for appeal to His Majesty in Council under 

t any rate under Clause 30 of the Letters Patent. We 
cessary certificate. 


Leave granted 
™1932 A L. J. 272 
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RAM BHAROSE alias ‘CHANDRA SEKHAR (Defendant) 
i no versus > ` ae ae 
BISHNATH PRASAD (Plaintiff) * oe 
Easements Act, Sec. 56—Lessee: or Pirate of land: in city: builds Pones Pite 
of transfer to be presumed. ~ E 
- Where the owner of a`site in a city ‘grants a- building lease aad the 
. Jessee builds house’ on: the” site, there is. no'presumption that he. has no y’ 
power to transfer the house. If the landlord contends that the lessee ' 
or licensee: had no right to transfer the building which he had built and 
which he was’ occupying, it .is for him to show either that under the 
terms of the lease or license the right of the lessee or-licensee was limited 
and ‘it was expressly agreed that he would be incompetent to-make a 
transfer, or that a custom exists prohibiting the right ‘of transfer. 
Jamna Kuer:v. Abdul Nabi, [1912] 16 I. C. 353 relied on. 
SECOND APPEAL froma decree-of J. N. KAUL EsQ., Second Subordi- 
nate Judge of- ‘Cawnpore, confirming a decree of Ss. „M. Munir’ Esq., 
Munsif. 


R. C. Ghatak for the appellant. - ; = 2 p E : 
I. B. Banerji for the respondent. . f i 


This appeal was heard by Kendall and Rachhpal Singh, JJ. who made 
the following order on May 2, 1933:— 


. This is a defendant’s second appeal arising out of a suit eei ‘by 
the plaintiff for the partition. of.a house situate in Cawnpore. 


The plaintiff’s case was that one. Narain Prasad had built the house 
in suit. On his death his-two sons, Lachhmi Narain and Thakur Din, 
became the owners of the same. ‘Thakur Din transferred his one-half share 
to the defendant, who is admittedly one of the owners of the site on which ( 
the house stands, while Lachhmi Narain transferred his share to one Raj 
Narain. The plaintiff claimed to be the: legal representative of Raj 
Narain, and he.sought the partition of the house. The defence of t 
defendant was that the plaintiff was not the legal representative of 
Narain and was not competent to maintain the suit.. Both the 
below found that Raj Narain had executed a will under which 
iff is holding one-half share in the house. The | pring, 
consideration before us is whether Lachhmi Narain 
Narain Prasad, was competent to make a transfer 
to Raj Narain. In Paragraph 9 of the writte 
stated that Narain Prasad had rented the’ la 
house in question over it. In Paragraph 9 
further alleged that Narain Prasad w 
of the house in question, and that h 
the house stands only as “‘a tenant”, 
fer. The plaintiff was examined 
that Narain Prasad had rente 
manthlyv rent. Ruf we find t 
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the court: > ' 


below on. theipoint as to whether Narain: Prasad held a lease of the site 


s on which he built the house and whether-he-had 4 right to make a transfer of ' 


it. The courts below did not go into: this question at-all. It appears that 


point and no issue was framed as to whether or no’ the land ‘had been’ 
leased to Narain Prasad. as alleged by the- plaintiff in his statement before : 


> We have heard. the learned counsel appearing on both sides and in 
<y our opinion :it is: necessary. that an issue should be remitted to the court ` 


the defendant had made a statement. that’ he was entitled to 5 per cent: 
, commission whenever'.a house was.sold and from this statement of the. 





} defendant the ‘courts: below gathered that Narain’ Prasad had a right of: 
-~ making a transfer. of the house, but the question whether there was any ` 


lease under the*terms of which-he could ‘make a transfer was “not consi- 
’ dered. => > s a eae ka jog u t oe: 
Before the. case'can' be finally decided, it ‘is necessary to have a clear 


finding on this question. We, therefore, under Order XLI, Rule 25, remit 


the following issue to the lower appellate court for a finding. 


under anyother. valid, agreement with the, landholder. . 
Both the parties will be given an opportunity to. produce further 
evidence and the finding will be returned within a period of 3 months. 


Whether Narain Prasad had a right-of transfer either under a lease or : 


After the receipt of the finding the usual time will. be allowed for filing . 


objections, 


_ On return of the finding the Court delivered the following judg- , 


menti— |. |” 
This is a defendant’s second appeal. 


` The facts. which have given rise.to the litigation between the parties , 


are set forth in our order of May 2, 1933. We framed an issue. 


Whether ‘Narain Prasad had a right of transfer either under a lease or À 


\ _ under, any other valid agreement with the landholder? 


The case was sent back to the lower appellate court with directions ' 


for a finding on this issue. The learned Judge has sent his finding which | 


‘s. that Narain Prasad had a right of transfer as a lessee of the plot on 
‘eh the house stands.. The learned Subordinate Judge has found that 
“oved that the house was built. over 50, years.ago. “This finding is 
‘cond appeal. . Lachhmi Narain and Thakur Din were the two 

Prasad.; Lachhmi Narain sold his: one-half share to Raj 

<deed: dated February 15, 1928, while Thakur Din sold 

~dant-appellant on July 11, 1929. . The plaintiff, 


‘a suit for partition of the one-half share which . 
“the allegation: that:he got that share of Raj ' 


‘courts below have held that the plaintiff 


“of: Raj Narain, to maintain a suit for 
y f - m a i 


» 


5e is as to whether or no Narain . 


suit. The contention raised by ` 


urchaser of the other one-half 


` 


-f tha lacenat af Narain Pracad > 


wi? 
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“visions of Section 56 of the Indian Easement Act was incompetent to 


make a transfer. The first question for consideration is whether the case 
is governed by the provisions of the Indian Easement Act which came 
into force on July 1, 1882. The Act is not retrospective in its effect and 
its provisions were extended to United Provinces of Agra and Oudh by 
Act VIII of 1891. Neither the Indian Easement Act of 1882, nor the 
amending Act VIII of 1891 can affect the rights which were acquired 
before 1891. In the case before us there is a clear finding of the learned 
lower appellate court that the lease of Narain Prasad came into existence 
about 70 years ago, that is to say, long before the passing of the aforesaid 
two Acts. So in our opinion these two Acts do ‘not apply to the case 
before us where the lease was given to Narain Prasad long before the pass- 
ing of the aforesaid Acts. But we will assume for the purpose of deciding 
this case that the case is governed by the provisions of the Indian Easement 
Act. What is the position then? Section 56 of the Indian Easement Act 
enacts: i 
Unless a different intention is expressed or necessarily implied, a license 
to attend a place of public entertainment may be transferred by the licensee; 
but save as aforesaid, a license cannot be transferred by the licensee, or exer- 
cised by his servants or agents. 

The words “unless a different intention is expressed or necessarily 
implied” are very important. The terms of the license must be placed 
before the court by the licensor and then only it will be in a position to 
determine as to whether or not having regard to them the licensee had a 
right of transfer. In the case before us the appellant, the representative 
of the lessor or licensor, has not told us what the terms of the grant were. 
We are asked to assume that, as the lease given to Narain Prasad was for 
building a house, he had only a right of residence and no more. We are 
of opinion that no such assumption can be made by us in view of the 
words “unless a different intention is expressed or neécessarily implied” 
mentioned in Section 56 of the Indian Easement Act. ‘There may be 
cases in which the license is not a license pure and simple but is coupled 
with a grant of interest or right which is assignable. In the case of ryor 
occupying houses in cities and towns, it is to be presumed that they ' 

a right of transfer—unlike those who inhabit agricultural areas— 
a licensee sues to eject a transferee of such a ryot, he must al- 
existence or terms of the grant under which the house ° 
which make the transfer thereof invalid and entitle hir 

sion of the site. Before the case was sent back for 

framed by us the defendant-appellant had mad- 

below saying that on the sale of a house, ` 

entitled to five per cent of the price. Th 

therefore justified in drawing an infer 

tenants building houses on the land 

purposes had the power to transfe: 

of getting zar chaharum at the,” 


‘Bench of this Court held in a r. 
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no power to transfer the right to occupy the sites on which their houses Cwm 
stand. It was also decided that the payment of a small rent to the ground: 
landlords is not necessarily inconsistent with the'right to transfer the houses Z 

7 together with the right-to -occupy sites. Another case on the subject is _ Ram 
— reported in Mohammad Sher Khan v. Amjad Husain®. It was held by a, PM4*°S? 
«~ learned Judge of this Court that in cases of. riayas occupying houses in Bisunatx 
cities and towns, it is to be presumed that they have a right of transfer, Prasa 

a unlike those who inhabit agricultural areas, and so if a licensor sues to eject Kendall, J. 

“the transferee of a riaya, he is to prove not only his ownership but must’ Rachbpal 
| ~ also prove the existence of custom or terms of the grant under which house 58 J- 

a in dispute was built which make the transfer thereof invalid, entitling him 
to recover possession of the site. The learned counsel for the appellant is. 
not right in arguing that the court deciding this case did not take into ' 

ı Consideration Section 56 of the Indian Easement Act. A perusal of this: 

ruling shows that Section 56 of the Indian Easement Act was considered by ' 

the court. We are of opinion that in cases of houses built in cities on the ' 

land belonging to landlord there can be no presumption that they have no 

— power of transfer. If the landlord contends that the tenant had no right | 

' to transfer the building which he had built and: which he was occupying, 

it is for him to show that under the terms of the license the right of the : 
tenant was limited and it was expressly agreed that he would be incom- 

petent to make a transfer or it was open to him to prove the existence of a‘ 
custom prohibiting the right of transfer. So far as houses built by tenants” 

~in villages are concerned, the rights between the parties-are different. A 

tenant building a house in a village site has only a right to occupy : 
as long as the tenancy lasts or so long as he does not abandon the village. 
But the same principle cannot apply to houses built in a city. As we have 
remarked, in the case before us the defendant-appellant who now represents 
the landlord has not shown what the terms of the license were, nor has he 
been able to show that there was any custom under which the tenant or the 
representative of the tenant who had built the house was incompetent to 
make a transfer of it. The learned counsel for the appellant has relied on 
~ ruling reported in the case of Kallu Shah v. Raheem Baksh’. In our 
‘sion this ruling is not applicable to the case. The -question decided in 
`~ was that the meré fact that the license had become irrevocable did 
‘ily imply that the licensee acquired a right to transfer the 

““ilding. The point before us is different. Here we have - 
“hich was built about 70 years ago. The representative 
the house has, made a transfer of it, and what we 
~ the terms of the lease or license he was incompe- 

“point has not been established, : 

we are of opinion that the appeal should , 

“ss the appeal with costs. 

y Appeal dismissed 
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BIRENDRA BIKRAM SINGH (Defena 


VETSUS 


BRIJ MOHAN PANDE (Plaintiff) 


Oudh Laws Act, 1876, Ss. 10—12—Right of pre-emption—F 


whether permissible—Village communities, proprietary « 
`—N o right of pre-emption inter se. 


On the sale of a taluqdari mahal consisting of 163 
who held under-proprietary rights in one of the vil 
taluqdari mahal sued for pre-emption in respect o 
‘Held, on a consideration of Sections 10 to 12 of the C 
that the claim was not maintainable inasmuch as the 
claim for pre-emption in respect of the entire propert 

_ the ‘entire ‘salé-consideration. Held, further, that a 

- undef-proprietary rights could not pre-empt in re 
rights at all and that the Act made a clear distinction 
village -community and an under-proprietary villag 
member -f one community could not claim the rig 
respect of any share belonging to a member of the o 

_ Ashraf-un-nissa v. Parbhu Narain, (Select cases pa 
ment of Spankie, A. J. C. in Drigbijai Singh v. Kourt 
Estate, 5 Oudh Cases 266 approved. 


_ APPEAL from a decision of the Chief Court of Our 


A. M. Dunne; K. C. and L. M. Jopling for the appe 
J. E. Godfrey for the respondent. 


The following judgment was delivered by 
Sm LANCELOT SANDERSON—These appeals (consc 


the Chief Court óf Oudh) are from two decrees of tl 
dated July 21, 1930, which reversed two decrees of the 
of Gonda dated July 15, 1929. 


N 


There were two suits, Nos. 86 and 89 of 1928. 
In suit No. 86 the plaintiffs were Basdeo, Ram Ujag 


and the defendant was the appellant to His Majesty in 
Bikram Singh. There were two other persons joined a: 
suit as they also had brought suits for pre-emption. It 
refer further to the second and third defendants, whe ° 
Chief Court or on the appeal to His “Majesty in C 


In suit 89 of 1928 the plaintiff was Brij M 


ant was the above-mentioned appellant, Ra’ 


In each case a claim for pre-empt* 


1876 of certain property was made F 
Singh. 


The Subordinate Judge of ~ 


plaintiffs appealed to the Chief 


and made decrees in favour c 
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From the said decrees of the Chief Court, Raja Bikram Singh appealed 
to His Majesty in Council. At the hearing before the Board, the plaintiffs 
in suit 86 of 1928, viz., Basdeo, Ram Ujagar and Ram Samujh appeared by 
their learned counsel: The plaintiff in suit 89 of 1928, viz., Brij Mohan 
Pande, did not appear. 

The material facts are as follows:—The appellant, Raja Bikram Singh, 
by a deed, dated August 28, 1927, purchased from Bishan Narain Bhargara 
what is called a taluqdari mahal consisting of 163 villages. The purchase 
was-carried out through the Court of Wards, which at the time of the 
purchase had superintendence of the person and property of Raja Bikram 
Singh, and the consideration for the purchase of the taluqdari mahal was five 
and a half lakhs of rupees (Rs.5,50,000). 

According to the judgment of the Chief Court, the taluq, which was 
the subject matter of the deed of August 28, 1927, is known as the Bamhni- 
pair taluq, which was settled both in the first summary settlement of 1858 
and in the subsequent regular settlement with Rani Sarfaraz Kuar, the 
widow of Raja Indarjet Singh. The estate seems to have received from 
time go time different names, but it has always been treated as a taluqdari 
mail and the rights which were purchased by the Court of Wards on 
behalf of the appellant Raja were those of the superior proprietor in the 
group of villages forming the revenue paying mahal. 

As already stated, the taluq contained 163 villages, but the suit 86 of 
1928 related to one village only, viz., Bakrauli, which consisted of four 
hamlets and the plaintiffs in that suit claimed pre-emption of that village on 
payment of Rs.9,703 or the amount which should be adjudged by the 
Court. 

The suit 89 of 1928 also related to one village only, viz., Patijia Buzurg, 
and the plaintiff, Brij Mohan Pande, claimed pre-emption in respect thereof 
on payment of Rs.8,634 or the amount which should be adjudged by the 
Court. It is to be noted that the plaintiffs in both suits did not claim as 
co-sharers but as persons who had what are called under-proprietary rights 
in the villages of which they claimed to obtain possession by means of pre- 
tion. 
th the Courts in India held that the property conveyed by the sale 
ingle proprietary mahal for which the proprietor had contracted 
ite sum by way of land revenue to the Government, though 
es in the mahal was separately assessed to land revenuc. 
rt held that the plaintiffs in both suits as under-pro- 
r the Oudh Laws Act to pre-empt in respect of 
ctively claimed, and that they had such right 
unity within the third class mentioned in 
Court accordingly made decrees of pre- 
the two suits so far as the two villages 
nt of certain sums, which had been 
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had any right of pre-emption, such right extended ‘to the whole taluqda 


. mahal the subject of the sale, and could not be exercised over part of tl 


mahal; (3) that the right-of a member of a village community to pre-emj 
extends only to the property. of those proprietors (or under-proprietor: 
whose rights are of the same nature a3 his own, and therefore that the plain 
iffs as under-proprietors had no right of pre-emption over the superi 
rights. 

- The claims in both suits were made under the Oudh Laws Act « 
1876, and the decision upon the above-mentioned points must depend upc 
the proper construction to be placed on the relevant sections of that Act. 

Part II], Chapter I, of the Act relates to pre-emption, and it 
necessary to refer to the following sections:— 


6. The right of pre-emption is a right of the persons hereinafter. me: 
tioned or referred to, to acquire, in the cases hereinafter specified, immov 
able property in preference to all other persons. 

7. Unless the existence of any custom or contract to the contrary 
proved, such right shall, whether recorded in the- settlement-record 
not, be presumed— S 

(a) to exist in all village-communities, however constituted, 
whether proprietary or under-proprietary, and in the cases referred to 
Section 40 of the Oudh Land-revenue Act, and 

(b) to extend to, the village-site, to the houses built upon it, to : 

- lands and shares of lands within the village-boundary, and to all transfe 
able rights affecting, such lands. 

_ 9. If the property to be sold or foreclosed is a proprietary or unde 
proprietary tenure, or a share of such a tenure, the right to buy or redee 
such property belongs in the absence of a custom to the contrary— 

1st.—To co-sharers of the sub-division (if any) of the ‘tenure in whi: 
the property is comprised, in order of their relationship to the vendor : 
mortgagor; 

2ndly.—To co-sharers of the whole mahal in the same order; 

3rdly—To any member of the village- -community; and 

4thly.—If the property be an under-proprietary tenure, to the proprictc 

Where two or more persons are equally entitled to such right, the ey 
to exercise the same shall be determined by lot. 

10. When any person proposes to sell any property, or wh 
closes a mortgage upon any prorerty, , in respect of which an 
a right of pre-emption, he shall give notice to the persons 
price at which he is willing to sell such property, or 
in respect of such mortgage, as the case may be. 

Such notice shall be given through the Co 
whose jurisdiction the property or any pa 
deemed sufficiently given. if it be stuck 
place of the village or city in which 

11. Any person having a right 
proposed to be sold shall lose suc 
the date of such notice he or hj 
to the person so proposing to 


12. When the Sent of 
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such notice, and shall thereupon acquire a right to purchase the property. Civ. 

On completion of the purchase the person exercising the right of pre- 
emption shall be bound to pay to the mortgagee or his successor in title 
the amount specified in such notice, together with interest on the principal Breenpna 
sum secured by the mortgage, at the rate specified by the instrument of  BiKnam 
mortgage for aay time which has elapsed since the date of the notice, and Smeu 
any additional costs which may have been properly incurred by the mort- Bay es 
gagee or his successor in title. ; PANDE 

13. Any person entitled to a right of pre-emption may bring a suit 
to enforce such right on any of the following grounds (namely) :— 

(a) that no due notice. was given as required by Section 10; 

(6) that tender was made under Section 11 or Section 12 and refused; 

(c) in the case of a sale, that the price stated in the notice was not 
fixed in good faith; 

(d) in the case of a mortgage, that the amount claimed by the mort- 
gagee was not really due on the footing of the mortgage and was not 
claimed in good faith, and that it exceeds the fair market-value of the 
property mortgaged. i 

In their Lordships’ opinion the provisions of: Sections 10, 11 and 12 
of the above-mentioned Act tend to show that the claims of the plaintiffs 
in the two suits are not such as were contemplated by the Legislature. 

Under Section 10 the person proposing to sell any property in respect 
of which any persons have a right of pre-emption is bound to give notice 
to the persons concerned of the price at which he is willing to sell such 
property, and Section 11 provides that a person having a right of pre- 
emption in respect of the property proposed to be sold shall lose such right 
unless within three months from the date of such notice he or his agent 
pays or tenders “the price aforesaid” to the person so proposing to sell. 

How could the provisions of these sections apply to the facts of this 
case? 

If they do apply, the vendor of the taluqdari mahal would have to 
give notice to the members of the under-proprietary village communities, 
if any, in all the 163 villages of the price at which he was willing to sell 

taluqdari mahal, viz., Rs. 5,50,000, and in order to comply with Section 
member of an under-proprietary village community who claimed a 
-emption, would be bound to tender the “the price aforesaid,” 
ired to pre-empt one village only as in these suits, for there 
in the Act for tendering part of the “price aforesaid” 
of the property proposed to be sold. 
even more extraordinary in the case of mort- 
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cording to the plaintiffs’ contention such notice would have to be given 
to the members of the under-proprietary village community, if any, in 
each of the 163 villages. Under Section 12, if any member of such com- 
munity claimed a right to redeem, he would be bound to pay or’tender “the 
amount specified in such notice,” viz., Rs.5,5 0,000, for there is no pro- % 
vision in the Act for assessing the amount due under the mortgage in res- 
pect of a particular village included in the taluqdari mahal the subject 
of the mortgage. , - a — E 

Sečtion 13, which deals with the grounds on which a suit under the f 
Act may be: brought, points to. the same conclusion; for Section 13 (b) / 
refers to a tender having been.made under Section 11 or Section 12 and 
refused. er Pa Ea 

Such tender must be of the price at which the vendor is willing to 
sell the property in question or of the-amount due in respect of the mort- 
gage specified in the’ notice. ae 

In the cases now under consideration, the property sold by the vendor 
was the whole taluqdari mahal containing 163, villages. ate, 

The plaintiffs in each suit claimed to’pre-empt one of the said villages ° 
only: It would be absurd: to suggest that they would be bound to tender 
the whole of the price, viz., Rs.5,50,000, which was the price at which the 
vendor was willing to sell, and yet there is no provision-in the Act which 
would enable the plaintiffs to tender the amounts at which the’ plaintiffs 
valued ‘the two villages respectively as stated in their plaints or any amount 
other than the said’ Rs.5,50,000. ‘These considerations, in their Lordships’ © 
opinion, are conclusive as showing that the claims of the plaintiffs as stated 
in their plaints are not within the above-mentioned Act and are therefore 
not maintainable. f i l 
-This conclusion is sufficient to dispose 'of these appeals, but the argu- 
ments addressed to their Lordships on behalf of the appellant were directed 
to another point, viz., that the plaintiffs were not entitled to notice under 
Section 10, the failure to give which was the only ground on which the suits 
were based. ‘ 6 

Although it is not necessary to decide the point thus raised, in 
of the above-mentioned conclusion, their Lordships think it desir 
state the arguments presented in respect thereof. ' 

Their Lordships’ attention was'drawn to certain deg 
relating to Sections 7(4) and 9 of the Oudh Laws : 



















In that case the Judicial Commissioner, 
true construction of Sections 7(4) and 9, h 
‘The Act prescribes that the right’; 
communities whether proprietary 

_ Here we-see that a proprietary 

an under-proprietary village q 

plete in itself. Section 9 c 

sorts of tenures, and then 

shall accrue to certain cly 


comprised, etc. 

“2nd.—To co-sharers of the whole mahal, etc. 

3rd.—To any member of the village community; that is, to any member 
of the proprietary body if the community is a proprietary body and to any 
member of the under-proprietary body if the village community is an 
under-proprietary one. 

After these three classes are exhausted, di section then make a special 
provision that ın the event of a portion of an under-proprietary tenure 
being for sale, and no one of the first three classes being ready to purchase, 
then the superior proprietor shall have the next preference. But no such 
provision is made in favour of an under-proprictor where a portion of the 
superior tenure is for sale, and consequently no such right exists to an 
under-proprietor. 

The above-mentioned sections came up for consideration again in 

Drighijai Singh v. Court of Wards, Ramnagar Estate”, which in the first 
instance was heard on appeal by Scott, J.C. and Spankie, A.J.C. 

Spankie, A.C.J. held that the property sold being a proprietary tenure, 
the plaintiff was not, by reason that he had under- -proprietary right in the 
mahal, a member of the village community within the meaning of class (3), 
Section 9, of the Oudh Laws Act, 1876, so as to entitle him to pre- emption 
in respect of the land in suit. He took the same view of the sections as 
Mr. Young in the above-mentioned case. 

Scott, J.C. took a contrary view and held that the plaintiff was a 
member of the village community within the meaning of class 3 of Section 
9, and as such had a right of pre-emption in respect of the proprietary 
tenure, even though the plaintiff had an under-proprietary right only in 
the mahal. 

On a reference being made to the High Court of Judicature, N. W. P., 
Stanley, C.J., Blair and Burkitt, JJ. held that under the said class (3) 
of Section 9 of the Oudh Laws Act, 1876, a person holding an under- 
proprietary interest in a portion of a mahal sold by the Court of Wards on 
behalf of the proprietor of the mahal was entitled to pre-emption in respect 
of such mahal as against the purchaser. . 

The above-mentioned decisions of Young, J. C., and Spankie, A.J.C. 
o the meaning of the said sections on the one hand, and the decisions of 
.C., and the learned Judges of the High Court on the other hand, 
ontentions which have been presented to their Lordships by 
] on behalf of the appellant and the plaintiff-respondents 

















t the plaintiffs can only maintain their alleged right 
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cn regard to the words “whether proprietary or under-proprietary,” the 

193, Village community contemplated by- Section 7(4) must: refer to persons 

having proprietary or under-proprietary rights in the village, and that it 

BRENDIA was not intended to include anyone who happened to reside in the village 
-smen and who had no proprietary interest therein. l l 

v. In the next place, their Lordships are of opinion that the séction con- 

ice Monas templates a. proprietary village community..as distinguished from an 

- “+ under-proprietary: village community. , 

Str Lancelot > The words “however constituted” are no doubt of wide implication, 

Sanderson and various meanings have been given to them in India, as for instance 

Spankie, A.J.C., in the above cited case, considered that they were neces- 

sary in order to include a village in which there were two or more mahals; 

again Chamier, J.C. in Narendra Bahadur Singh v. Balkaran Singh® was 

. of opinion that the words “however constituted” were sificient to render 

- _* Section 9 applicable to all villages whether the tenure -was “bhayachara” 
i or not, but whatever may be the meaning of the above-mentioned words, 
their- Lordships are of opinion that the words which follow, viz. “and 
whether proprietary or under-proprietary” clearly indicate the intention 
of the legislature to distinguish a proprietary village community from an 

_ under-proprietary village community. ; 

Further, if the construction of the sections on which the plaintiff- 
respondents rely were to be adopted, it seems clear that the provision” con- 
tained in the fourth clause of Section 9, would be redundant, ‘because if 

: the property to be sold or foreclosed were an under-proprietary tenure, and 
aoe if, as ‘contended on behalf of the plaintiff-respondents, a proprietor would 
be entitled to buy or redeem the under-proprietary tenure in his capacity 
of a member of the village community, there would be no necessity for the 
provision contained in the fourth clause. i f 
Their Lordships consequently in this respect agree with the construc- 
tion placed upon the sections by Young, J.C. in the above-cited case of 
Ashraf-un-nisse v. Parbbu Narain, and are of opinion that the plaintiffs 
in the two suits were not entitled to notice under Section 10 of the said 
Act. ‘ ` í ' 
For the'above-mentioned reasons, their Lordships are of opinion 
the appeals must succeed and that the decrees of the Chief -Co 
July 21, 1930, should be set aside, and the decrees of the Subo 
dated July 15, 1929, should be restored, and they will h 
Majesty accordingly. The plaintiffs in the two sui 
of the defendant in the Chief Court and of these a 
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MUNICIPAL BOARD, BAREILLY (Plaintiff) 
versus 
ABDUL AZIZ KHAN ano oTHErs (Defendants) * 
Civil Procedure Code, Sec. 9 and U. P. Municipalities Act, Sec. 155—Octroi dues 
i —Whether civil suit to recover maintainable. i 
Where a liability which did not exist prior to the enactment is created 
by the statute which at the same time gives a special and partıcular remedy 


provided by the statute has to be followed and it is not competent to a 
party to pursue other forms of remedy. 
The liability to pay the octroi duty was imposed by the Municipalities 
Act itself and did not exist independently of it, and the Municipalities Act 
itself provides for a penalty for non-payment of such dues, and there is no 
indication in the Act reserving the right of a separate suit. Accordingly 
a suit for the recovery of octroi due does not lie in a civil court. 
Cvt Revision from an order of Basu Niray NATH MUKERJI, 
Munsif of Bareilly. 


A. M. Khwaja and N. A. Sherwani for the applicant. 

M. A. Aziz for the opposite parties, 

The judgment of the Court was delivered by 

SuLAmaN, C. J.—This is an application in revision by the Municipal 
Board of Bareilly through its Chairman against the defendants from a 
decree of the Munsif of Bareilly to whom the case had been transferred 
-from the Court of Small Causes and who under Section 24 (4) of the Civil 
Procedure Code is deemed to be a court of small causes on that account. 

The Board claimed recovery of certain octroi dues alleged to be pay- 
able by the defendants on account of their introducing within the Muni- 
cipal limits cart-loads of bricks without paying the proper duty. The 
defendants took the plea that a suit of this nature is not maintainable in the 
civil court at all. It appears that the Municipal Board first proceeded 

der Section 155 of the Municipalities Act (Act II of 1916) in the Ma- 

's court, but the complaint for some reason or other failed. The 
instituted the present suit which has been dismissed by the court 
ound that the suit did not lie. i 
he Board it is contended that the claim for recovery of 
im for recovery of money and therefore the suit is of 
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would have been very easy to add a sub-section to Section 155 similar to 
Section 176. 
The question mainly is one of an interpretation of the sections of the 
Municipalities Act. The general principle seems to be well settled. There 
can be three classes of cases in which a liability is imposed by a statute. If 
the liability existed previously to the Act and independently of it and that 
liability is merely affirmed by the statute which gives a special and peculiar 
form of remedy different from the ordinary remedy, then, unless a contrary 
intention appears from the statute, a party has the option to pursue either 
remedy. Where the statute gives tne right to sue in express terms and 
provides no particular form of remedy, then the party can proceed in the 
ordinary way prescribed for actions. But in cases where a liability which 
did not exist prior to the enactment is created by the statute which at the 
same time gives a special and particular remedy for enforcing it, then, unless 
a contrary intention appears, the remedy provided by the statute has to be 
followed and it is not competent to a party to pursue other forms of 
remedy. Vide Wolverhampton New Waterworks Co. v. Hawkesford'. 
This principle which is well recognised in England has been accepted by the 
Indian courts. In Ramayyar v. Vedachalla? a Full Bench of the Madras 
High Court accepted the principle ‘aid down in Beckford v. Hood? that 
the general rule is that 
where a statute creates a new orence or gives a new right and prescribes 
a particular penalty or special remedy, no other remedy can, in the absence 
of evidence of a contrary intenzion, be resorted to; but where a statute 
is confirmatory of a pre-existing right, the new remedy is presumed as 
cumulative or alternative, unless an intention to the contrary appears from 
some other part of the statute. 

This observation was quoted with approval by another Full Bench of the 

Madras High Court in Zamindar of Ettayapuiam v. Sankarappa Reddiar*. 

In our own High Court in the case of Abdul Rahman v. Abdur Rah- 
nan” the Full Bench at page 532 remarked: 

The ordinary rule is that where the statute which creates the right also 
prescribes a specific remedy, the person aggrieved"is limited to the reme 


so prescribed. 


The remarks of Sir Lawrence Jenkins, Chief Justice of the Bo 
Court in Bhaishankar Nanabhai v. T5e Municipal Corporatio 
were quoted in which the learned Chief Justice had obser 
In such a case there is no ouster of the jurisdi 

courts, for they never had any; there is no change 

a new order is brought into being. 

















The learned counsel for the applicant h 
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for wrongful seizure of cattle and the 
It was held that the suit lay because 
account of wrongful seizure of on 
Cattle Trespass Act which also pr 
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tion. It was held by the Bench that that summary remedy did not take 
away the ordinary remedy which an aggrieved person has under the ordi- 
nary law. - It is also noteworthy that the amount of compensation which 
can be awarded under that Act to the aggrieved party is subject to a maxi- 
mum of Rs. 100 and may in some cases not be an adequate compensation 
for the injuries suffered. That case is therefore distinguishable. 

Chapter V of the Municipalities Act deals with imposition and alter- 
ation of taxes. Section-128 confers the right on Municipal Boards to im- 
pose taxes including “an octroi on goods or animals brought within the 
Municipality for consumption or use therein.” Section 153 confers power 
on the Board to make rules in order to regulate certain matters including 
assessment, collection or composition of taxes, and, in the case of octroi or 
toll, the determination of octroi or toll limits. Section 154 confers power 
to fix octroi limits. Then Section 155 provides that 
- A person introducing or attempting to introduce within octroi limits, 

or abetting the introduction within octroi ‘limits, of any goods or animals 
liable to the payment of octroi for which the octroi due on introduction 
has neither been paid nor tendered, shall be punished with a fine which may 
extend either to ten times the value of such octroi or to Rs. 50, whichever 
is greater and which shall not be less than twice the value of such octroi. 

It is important to note that the words, “with the intention to defraud 
the Board” which occurred in the corresponding section of the Municipali- 
ties Act of 1900, have been deleted. 

In the exercise of its powers the Municipal Board has framed rules con- 
tained in Chapter X of the Municipal’ Account Code regulating how octroi 
duties are to be assessed and collected and how there have to be octroi bar- 
riers. The general scheme of these rules is that the goods imported into 
the Municipality which are liable to payment of octroi are assessed at the 
barriers or in case of dispute, taken to the head octroi office or the octroi 

may be compounded for. The rules provide for the payment forthwith 
of the amount due at the barrier, or in case of dispute, for the taking of the 
oods to the head office. If the importer be still dissatisfied with the de- 
and of the head octroi office, he is to pay the octroi forthwith, but he may 
] to the Board within a prescribed time. Then there are rules provided 
d of the octroi duty when the goods are again exported. In 
e 179 lays down that no proof whatever of the previous 
i shall be demanded, but the fact that the goods were in 
are being taken out would be accepted as sufficient 
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the recovery of the Municipal claims which are speedy and effective, the 
legislature has taken care to provide that instead of proceeding in that way, 
the Board may sue the person liable to pay the same in any court of com- 
petent jurisdiction. : 

It is important to note that nowhere in the Act there is any mention 
that in case of non-realization of the penalty for the non-payment of the 
octroi duty under Section 155 or instead of proceeding under that section, 
the Board would have a right to sue for the amount. The omission is cer- 
tainly significant. ‘The reason is not far to seek. So long as the goods are 
stopped at the barrier or detained, the question of the assessment of the : 
octroi duty and insistence of its payment.can be easily settled without any 
complications. On the other hand, if goods are allowed to come within 
the Municipal limits and time elapses, there would be considerable difficulty 
in finding out the exact quantity or description of the goods imported and 
the amount of octroi duty payable. A far more effective remedy in cases, 
of defiance of the Act is the penalty imposed under Section 155, under 
which the minimum penalty that can be imposed is twice the value of the 
octroi and the maximum can go up to’ 10 times the value of such octroi or 
to Rs. 50, whichever is the greater. ‘Then there is Section 114 which pres- 
cribes that , 


There shall be for each Municipality a Municipal fund, and there shall 
be placed to the credit thereof, all fines realised on conviction under the 
provisions of this Act 

(as well as some other named Acts). ‘Thus, the Municipal Board can in a 
very speedy manner get much more than the octroi duty remaining unpaid 
and also succeed in getting a heavy penalty imposed on the person who 
evaded such payment. There is therefore no real need for the Board to 
bring a suit in the ordinary civil court for the recovery of this amount. 

The circumstance that the rulzs provide for a refund of the octroi 
duty in case of exports and dispense with the proof that octroi duty had 
been previously paid when the goocs were imported does not in any way 
create any serious diffculty.. The cctroi duty is leviable on goods brought, 
within the Municipal limits for purposes of consumption and use and wo 
clearly not be leviable if the goods had not been consumed or used 
exported. ; 

Similarly, the mere fact that the rate at which the o 
charged is fixed by the rules and is not prescribed und 
insurmountable difficulty. The fact remains tha 
demand and recover the octroi dues has been 
Board by the Municipalities Act and did not 
legislature has prescribed a penalty for 
though it is expressly laid down that a 
taxes, there is no such express menti 
sections octroi and toll dues are ġ 
obviously because there is no q 
case. 

It therefore seems to us 
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the special penalty imposed for the non-payment of the dues, the right to 
recover which has been created by the Act itself, there should be a further 
and an additional right to recover the same by suit. 

The case of octroi dues comes within the purview of the general prin- 
ciple laid down in the cases mentioned above, and we must hold that, in 
the absence of any clear indication reserving the right of a separate suit, 
such a suit is barred. The case therefore does not fall under Section 9 of 
the Code of Civil Procedure which makes an exception in case of suits of 
which cognizance is either expressly or impliedly barred. 

The application is accordingly dismissed with costs. 

Application dismissed 


SURENDRA SINGH (Defendant) 
VeTSUS : 


GAMBHIR SINGH AND ANOTHER (Plaintiffs) * 


Court Fees Act, Sch. I, Art. 17 (ii) and Sch. I, Art. 1 —Cross-objection in decla- 
ratory suit where no other relief is asked for—Court-fee payable. 

A cross-objection in a declaratory suit where no other relief is asked for 
did not require ad valorem court-fees but was properly stamped under Art. 
17 (#4) of Schedule I, Court Fees Act. Art. 17(ii) which deals with a 
declaratory relief does not specifically mention a cross-objection, but the 
words “memorandum of appeal” must be construed to include a cross- 
objection. 

The plaintiffs brought a suit for a declaration that it may be declared 
that under the family partition the plaintiffs alone were the owners in 
possession of the property entered in list A and that the defendant had 
no concern with it. The court of first instance decreed the suit of the 
plaintiffs for a declaration in regard to part of the property and dismissed 
it in regard to part of the property. A first appeal was brought by the 
defendant in the High Court and the plaintiffs filed a cross-objection in 
regard to the declaration which was not granted by the lower court. Held, 

that the cross-objection did not require an ad valorem court-fee on the 
value of the subject-matter in dispute under Art. 1 of Sch. J, but was 
properly stamped under Art. 17 (iii) of Sch. I. 

ollowing is the Referring Order of the Taxing Officer:— 

pector of Stamps has -reported a deficiency of Rs. 846-12-0 on 
led in this case. . 

ut of a suit for partition which has been valued at 
of the properties involved and Rs. 400 for costs, in 
Rs. 30 has been paid for declaration and Rs. 30 
this. 

been valued at Rs. 26,758-5-0. A court-fee 
bjection by the Chief Inspector of Stamps 
4 court-fee is payable under Article 1 of 
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The Chief Inspector of Stamps relies on Lakhan Singh v. Ram Kishan Das, 
15 A. L. J. 886 in which it has been held that ad valorem court-fee must be paid 
according to the value or amount of the subject-matter in dispute in a cross- 
objection under Article 1 of Schedule I of zhe Court Fees Act. 

In the Patna High Court too it had been contended that the words “or cross- 
objection” had been omitted under Article 17, Schedule II, and it was held that 
“it is rash to assume that an item has been omitted from the Schedule by an 
oversight”. (Daroga Raut v. Mst. Parema Kuer, 3 Pat. L. J. 197). The Chief 
Inspector of Stamps has also referred to the decision in Sri Rajeo Lochan Maharaj 
v. Mahant Ram Manohar Prasad, 70 I. C. 286 (Judicial Commissioner’s Court, 
Oudh). It was decided there that ‘‘cross-objections must bear the court-fee 
calculated on the amount or value of the subject-matter in dispute”. 

It does not seem that the words “or cross-objection” have been omitted in 
Schedule I, Article 17 by inadvertence and there is an inconsistency under the 
Court Fees Act when an ad valorem court-fee is payable for cross-objections while 
a fixed and much smaller fee would do for an appeal in the same case. It is 
doubtful however whether a court can reac words into an Act of the Legislature 
or make good omissions caused by inadvertence. There is however authority in 
favour of the respondents and Mr. Shabd Szran relies on it. 

In F. A. No. 101 of 1927, the Taxing Judge, Ashworth, J., said: “Where the 
apparent result of an appeal or objection being successful is merely that the 
objector will get a declaration, the court-fee to be paid will be one for a declara- 
tion. Article 17(3) of Schedule II of th2 Court Fees Act which deals with a 
declaratory relief does not specifically mertion a cross-objection, but the words 
‘plaint or memorandum of appeal’ must in my opimon be construed to include 
a cross-objection”. He referred to the decision in Lakban Singh’s case but was 
unable to agree with it and said that “I would ascribe the omission in Article 17 
to inadvertence on the part of the Legislature and I am entitled to supply the 
omission (see sixth edition Maxwell on Statutes, page 443). 

As the question is one of general impoztance and there is an unreported deci- 
sion by a Taxing Judge of this Court, in which the decision in Lakban Singh’s case 
has not been followed, I refer the matter again to the Hon’ble Taxing Judge for 
the decision of the question whether ad valorem court-fee in cross-objections must 
be charged in all cases or not. 


S. K. Dar and K. N. Laghate for tke appellant. 
Shabd Saran (with whom R. K. Malaviya) for the respondents. 
The following judgment was delivered by 


BENNET, J.—There was a suit brought for a declaration 
That it may be declared that under the family partition the 
are the owners in possession of the property entered in |j 
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Rs. 50 for the plaint and Rs. 30 for the appeal. It is not contested that 
under the Court Fees Act, Schedule II, Article 14, the proper court-fees for 
the plaint and for the memorandum of appeal are the amounts which have 
been paid and that under that article ad salon court-fees are not required, 
the rate being Rs. 10 as the proceedings took place before the U. P. Court 
Fees Amendment Act of 1932 was passed. The Chief Inspector of Stamps 
has reported that there is a deficiency of Rs. 846-12-0 in the court-fee filed 
on the cross-objection as he alleges that the court-fee should be an ad 
valorem one. ‘The question at issue is whether in a declaratory suit the 
plaint and memorandum of appeal require only a court-fee of Rs. 10 per 
declaration but the cross-objection requires an ad valorem court-fee. The 
suggestion of the Chief Inspector is very illogical as there is no reason what- 
ever why the particular proceeding of cross-objection should be treated in 
any manner different from the plaint and memorandum of appeal. The 
Taxing Officer has sustained the objection of the Chief Inspector of Stamps 
and he refers to various rulings—Lakhan Singh v. Ram Kishan Dast, Darog. 
Raut v. Mt. Parema Kuer? and Sri Rajeo Lochan Maharaj v. Mahant Ram 
Manohar Prasad®. In all these rulings it was held that cross-objections in 
declaratory suits must bear the court-fee calculated on the amount of value 
of the subject-matter in dispute. The line of argument in all these cases is 
simple. It is based on the fact that under Schedule I for ad valorem fees 
Article 1 states as follows: . 

Plaint, written-statement pleading a set-off, or counter-claim, or memo- 
randum of appeal (not otherwise provided for in this Act) or of cross- 
objection presented to any civil or revenue court except those mentioned 
in Section 3. 

It will be noted that in this article the words “not otherwise provided 
for in this Act” do not qualify the word “cross-objection” and only qualify 
the “plaint, written-statement or memorandum of appeal”. Schedule II, 

) Article 17 states that there is a fixed fee of Rs. 10 for 

plaint or memorandum of appeal in each of the following suits: 

(in) to obtain a declaratory decree where no consequential relief is 

prayed. 
The argument is that the schedule clearly sets out that the plaint or 
randum of appeal in a declaratory suit where no consequential relief 
e exempt from ad valorem fee, whereas the cross-objection for 
not been made so exempt. It must be admitted that the 
sound and that as the schedule stands the argument 
r the contrary view there is the ruling of a learned 
reported in Kashi Bai v. Gopalcharya*, where he 
ross-objection in a declaratory suit where no 
ot require ad valorem court-fees but was 

ee court-fee. The learned single Judge 
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objection, but the words ‘plaint o- memorandum of appeal’ must in my 

opinion be construed to include a czoss-objection. 
I consider that this argument from gencral principles is sound, and I will 
further point out another argument which I believe has not been referred 
to in any of the rulings on this subject That argument is as follows. Ir 
Section 7 of the Court Fees Act there is a provision for the calculation of 
the amount of fee payable under the Act in certain cases. Sub-section 
(iv) (c) refers to suits 

to obtain a declaratory decree or order, where consequential relief is prayed 
and for this class of suits it is stated thzt the plaintiff shall state the amount 
at which he values the relief sought. The ad valorem court-fee is then cal- 
culated on the value of the relief. ‘There is no provision for a declaratory 
decree or order where there is no consequential relief. Accordingly Sec- 
tion 7 does not provide how the amount of ad valorem court-fee would be 
calculated in such a case where there is no consequential relief. This clearly 
indicates that the Act did not intend that there was no consequential relied 
in a declaratory suit. In my opinion the Act lays down the principles for 
court-fees and the schedules merely apply those principles in detail. The 
principle of the Act to be deduced from Section 7 is that ad valorem court- 
fees are not to be charged in a declaratory suit where consequential relie: 
is not prayed for. On that view the cmission of the word “‘cross-objection’ 
from Schedule II, Article 17 (i) is a mere clerical error and it was no doub: 
intended that by a memorandum of appeal a cross-objection should also bi 
included. When the framers of the Act prepared Schedule I, Article 1 
this point was not noticed and the word “‘cross-objection” appears separately 
in that Article, although it does not zppear in Article 17. A cross-objec 
tion and an appeal are very intimately connected and there is no essentia 
difference from the point of view in zourt-fee between one and the other 
and there is no reason whatever why a person who files a cross-objectio: 
should have to pay ad valorem court-fee, whereas if he filed an appea 
instead of a cross-objection he will not have to pay court-fee. It canno 
possibly have been the intention of the legislature that such a strange resul 
should accrue between the two kinds of procedure. Under the circum 
stances I hold that the cross-objection was properly stamped with a twen 
rupee stamp. Accordingly the case should proceed. 

In the present case the Chief Inspector of Stamps has n 
consequential relief as no consequen-ial relief was aske 
merely taken the value of the subject-matter. Ther. 
Act which authorises him to do so. 
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the defendant pleaded that the plaintiff was not entitled to any profits by 
reason of the fact that his share had been the subject of a valid usufruc- 
tuary mortgage in favour of the defendant, which mortgage subsisted on 
the date of the suit, held, that the question whether the defendant is a 
usufructuary mortgagee of the plaintiff’s share and therefore the plaintiff 
is not entitled to claim profits in respect of his share, is a question- of pro- 
prietary right within the meaning of Sec. 242, Tenancy Act, 1926, and 
an appeal lay to the District Judge. 
EEND APPEAL from a decree of Raza Ram EsQ., Additional Dis- 
trict Judge of Cawnpore, confirming a decree of Mr. Syen Masup Hasan, 
Assistant Collector, First Class, of Banda. 


` K. N. Laghate for the appellants. 
Damodar Das for the ‘respondent, 


The following judgment was delivered by 


NiaMATULLAH, J.—The sole question which calls for decision in this 
second appeal is whether the plaintiffs’. appeal in the lower appellate court 
was incompetent, as held by the learned Additional District Judge. 

The suit, which has given rise to this appeal was brought by the’ appel- 
lants for profits under Section 226, Agra Tenancy Act, II of 1926. The 
claim related to three ‘pattis’ including patti No. 8.- It was pleaded by the 
defendant, inter alia, that the plaintiffs had no right to receive profits of any 
part of patti No. 8. The plaintiffs claimed to be entitled to half of the 
profits of that patti, the other half admittedly belonging to the defendant. 
The latter, however, alleged that the plaintiffs’ half share had been in his 
possession for a considerable length of time under a usufructuary mortgage. 
The question thus arising between the parties was whether the plaintiffs 
were not entitled to any part of the profits of patti No. 8 by reason of the 
fact that their share had been the subject of a valid usufructuary mortgage 
in favour of the defendant, which mortgage subsisted on the date of the 

) suit. The defence prevajled in the trial court. The plaintiffs’ claim to 
profits in respect of the other two pattis was partly decreed. Various ques- 
b. tions, however, had arisen between the parties with regard to those pattis. 
The plaintiffs preferred an appeal to the court of the District Judge, Cawn- 
reiterating their claim to profits in respect of patti No. 8. A specific 
taken in the memorandum of appeal to the District Judge. 


Additional District Judge gave effect to the preliminary 
half of the defendant that no appeal lay to the Dis- 
ject-matter of the original suit was below Rs. 200 
ry right was involved. Apparently the learned 
ion whether the plaintiffs’ share was in posses- 
fructuary mortgage was not a question of 
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is in dispute between the parties, a question of proprietary right is involved. 
In my opinion this contention is sound. Mortgage is defined in Section 58 
of the Transfer of Property Act asa- - 

transfer of an interest in specific immovable property for the purpose of 

securing the payment of money advanced or to be advanced by way of loan. 
Where the immovable property, on which the mortgage operates, is a pro- 
prietary interest, the mortgage is undoubtedly a transfer of part of his pro- 
prietary right by the mortgagor to the mortgagee. Where the fact of such 
mortgage is in question, the issue in scbstance is whether a proprietary in- 
terest was carved out of the full proprietary right and transferred from the 
mortgagor to the mortgagee, and to this extent a question of proprietary 
right is involved. Section 242, Agra Tenancy Act (No. III of 1926) doe: 
not make it a condition of appeal lying to the District Judge that the whok 
of the proprietary interest should be in dispute between the parties. It i 
enough if a question of proprietary right, which may embrace part only oi 
the proprietary. right is involved. As to whether the defendant is a usu- 
fructuary mortgagee of the plaintiff’s share and, therefore, the latter is no! 
entitled to claim profits in respect of such share is, in my opinion, a questior 
of proprietary right within the meaning of Section 242 of.the Agra Tenancy 
Act (IOI of 1926). This view finds support from Kalyan Mal v. Samand 
and Dhiraj v. Mithan Lal, both of which, however, are cases under the Agr: 
Tenancy Act (No. II of 1901). The language of Section 242 of the pre 
sent Act is substantially the same as that used in the corresponding Sectior 
177 of Act II of 1901. ' 


The learned-advocate for the respondent has drawn my attention t 
Bhairon Singh v. Kalab Abid? in which it was held with reference to Sectior 
189 of the N. W. P. Rent Act (No. XII of 1881) that no appeal lay wher: 
the only controversy between the parties was whether the plaintiff or th 
defendant had the right to make collections. I do not think that that cas 
is any guide to the determination of the question involved in the appea 
before me. 


_ In the view of the case I have taken this appeal must succeed. It i 
accordingly allowed with costs, and the case is remanded under Order XL 
Rule 23, of the Civil Procedure Code, to the lower appellate court sg 
direction that the appeal be re-instated under its original num 
posed of on the merits. The court-fee paid by the appell 
shall be refunded. i 










*L L. R. 35 All. 157 7A, 
"Ww. N. [1884] 45 
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not validly attached—Accused removes crops—Whether can be convicted pBaspas, J. 


under Sec. 424. 

In execution of a decree against the accused the amin purported to attach 
his crops but the attachment did not comply with the provisions of Or. 
21, R. 44, C. P. C. Subsequently the crops were removed by the accused 
and he was prosecuted under Sec. 424, I. P. C. Held, that the attachment 
being illegal, the accused could not be convicted under Sec. 424, I. P. C. 
A dishonest intention may be presumed only if an unlawful act is done 
by unlawful means, and the act of the accused in removing the crops when 
the attachment was illegal is not unlawful per se nor were any unlawful 
means employed in effecting the removal. i 

K. D. Malaviya for the applicant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


BAJPAI, J.—Sarsar Singh was convicted by a Magistrate under Section 
424 of the Indian Penal Code and directed to pay a fine of Rs. 40 or in 
default to suffer rigorous imprisonment for four months. The conviction 
and sentence was maintained in revision by the learned Sessions Judge. 
The facts are that in execution of a decree against Sarsar Singh the amin 
went to the spot and purported to attach the crops of Sarsar Singh and 
appointed a shahana. ‘The crops were later on removed by Sarsar Singh and 
on a complaint made by the shahana the accused was prosecuted and sen- 
tenced as mentioned above. 


~ . A pure question of law was raised before the learned Sessions Judge 
_ad is also raised before me. It is said that no copy of the warrant of attach- 
ent had been affixed by the amin at the threshing floor where the crops 
stored nor was any copy affixed to the house of the judgment- 
therefore the provisions of Order XXI, Rule 44 of the Civil 
were not complied with. It is said that there was no valid 
“Whe accused was entitled to remove the crops. The learned 
‘Mathe opinion that because the judgment-debtor was 

he so-called attachment had been made to his 
the spot therefore the attachment was legal. 
If the provisions of the law were not 
uld be illegal and the property would not 
he court. This was the view taken by 

"IA Sakal Singh v. Emperor’. Although 
e of the accused from the point of 
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Cenunat that attachment is effected only by affixing a warrant of attachment pro- 
vided for by Order XXI, Rule 44. 

The decision of the learned Sessions Judge that the attachment wa: 
Sansar Scu legal is therefore not sound. It is then contended by the defence that the 
accused under these circumstances was perfectly entitled to remove hi: 
crops which had not been validly attached and the mere fact that he ha: 
Bsypat, J. removed the crops does not prove that he has done so dishonestly. On 

behalf of the Crown, however, it is urged that the intention of the accused 
may be presumed from the fact that he removed the crops after the action 
of the amin even if that action was not according to the strict letter of 
the law. The word “dishonestly” in Section 24 is used in a technical sense 
which is at variance with its popular significance as implying deviation from 
probity. Dishonesty in law is at times different from the dishonesty of 
the market place. Intention has got to be proved and it is conceded that 
there is no proof of a dishonest intention. It is, however, argued that a 
dishonest intention may be presumed regard being had to all the circum- 
stances of the case. I am of the opinion that a dishonest intention may be 
presumed only if an unlawful act is done or if a lawful act is done by un- 
lawful means. In the present case the act of the accused in removing the 
crops when the attachment was illegal is not unlawful per se nor werc any 
unlawful means employed in effecting the removal. I am, therefore, not 
prepared to presume a dishonest or fraudulent intent; nor is there any find- 
ing by the learned Sessions Judge to the effect that the crops were removed 
` dishonestly as there was in the case of Subudhi Rauthe v. Balarama Pud? 
relied on by the Crown. The Rangoon High Court under very similar 
circumstances has held that the accused cannot be convicted under Section 
424 of the Indian Penal Code (sce the case of Mya Gyok v. Emperor*). 
The Madras High Court, in the case of King-Emperor v. Gopalasamy*, came 
to the same conclusion. There is also a case of this Court which favours 
the defence (see the case of Gurdial v. Emperor’). 

For the reasons given above I allow this application, set aside the con- 
viction and the sentence and direct that the fine, if paid, be refunded. 


Application allowe. 


ZIL L. R. 26 Mad. 481 7A. L R. 1928 Rang. 285 
“LL. R. 25 Mad. 729 ®[1933] A. L. J. 1 [1932] I. L. R. $ 
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and a breach of this rule may well be termed an abuse of the process of the 
Court, and therefore under Sec. 151, C. P. C. the Court had inherent power 
to prevent that abuse and pass the order that it did. 


Ciy 


1934 





Civi Revision from an order of A. H. de. B. HaMILTon, District Larmaxı 
v 


Judge of Kumaun. : 
B. S. Darbari for the applicant. 
The following judgment was delivered by 

- BENNET, J.—This is an application in civil revision against an appellate 
order of the District Judge of Kumaun upholding an order of the court of 
first instance, an Honorary Assistant Collector, refusing to accept an appli- 
cation for setting aside an ex parte decree. The question was whether ser- 
vice has been effected by tender to the defendant personally and refusal of 
the defendant to accept the notice. The process server and a witness gave 
evidence to this effect and the lower-appellate court believed that evidence. 
Learned counsel argued that a certain witness for a story of the defendant 
that he was absent from his house at the time had not been accepted by the 
trial court. The name of this witness was Lachhi Ram. The trial court 
took the evidence of a witness Ratangiri who stated that he was present 
on the 15th or 16th of Phagun last at the house of the defendant Lalmani 
and the chaprasi came for service during the absence of the defendant and 
his wife said that he was absent for the purpose of purchasing ghee. Below 
the evidence of this witness the court has noted: “Witness Lachhi was 
hearing the statement of witness No. 1 throughout, so he was rejected.” 
The argument of learned counsel is that the court was not authorised to 
make such an order but that the court was bound to record the evidence 
of the witness Lachhi. It is not stated that the defence did ask the court to 
record the evidence of Lachhi and in the affidavits by the defendant and 
by his counsel in the appellate court which have been filed it is not stated 
) that any such request was made to the court. ‘The affidavit by Lalmani 
however does state that the witness was not allowed to appear. No written 
application for taking the evidence of the witness Lachhi was made to the 
court. However even if it is assumed that such an application was made 
re and that the court refused to take the evidence of this witness I do 
wider that the law as expounded for the applicant in revision is 
ped counsel for the applicant could not point to any authority 
por indeed did he indicate under what law the procedure 
ú I have however found that Section 135 of the 
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davit of the defendant Lalmani it is stated that he desired this witness Lacht 
“to depose about my being at Kapkote on the date when the summons is sai 
to have been offered to me.” This shows that the question of the date w: 
important. Apparently the defendant Lalmani alleged that he was makin 
a tour of villages in the hills for the purpose of purchasing ghee and it wi 
desired to show that on this particular date he was at this particular villag 
Kapkote where the witness lives. The first line of the deposition of the pre 
vious witness Ratangiri is: “Stated that on 15th or 16th of Phagun la: 
etc.” That is, this witness has referred to the date. It was therefore 
matter which would have been of importance for the witness Lachhi 1 
know what was the date which had been stated by the previous witnes 
For this reason it was highly objectionable that Lachhi should be preser 
in court when Ratangiri was making his deposition. Now Section 135 < 
the Evidence Act does not state what the court is to do in case its directios 
for the order in which witnesses should appear are broken. I consider hov 
ever that there is power for this purpose in Section 151 of the Civil Proc 
dure Code which states: 

Nothing in this Code shall be deemed to limit or otherwise affect t 

inherent power of the court to make such orders as may be necessary f 

- the ends of justice or to prevent abuse of the process of the court. 

The presence of Lachhi during the examination of the previous witness mi 
well be termed an abuse of the process of the court and therefore und 
Section 151 the court has inherent power to prevent that abuse. The ord 
that Lachhi should not be heard as a witness for the defence is therefore : 
order which the court is authorised to make under the provisions of Se 
tion 151 of the Civil Procedure Code. Learned counsel relied on certa 
English rulings for the proposition that under the circumstances of this c: 
the Judge was bound to hear the witness. One ruling was reported 
Ellis and Blackburn, Cobbett v. Hudson’. On page 3 the question w 
whether a party conducting his own case at a trial has a right to addres: 
jury as an advocate and also to be examined as his own witness. That w 
quite a different question. Reference was made on page 3 to the case o: 
witness being ordered to leave the court who disobeyed the order, and 
was held that the established practice in England was that the witness 
be fined but that he should be permitted to give his evidence, 
was further made to Chandler v. Horne, of the year 1 
held that a witness should give his evidence althoug 
order to leave the court while the case has been h 
It used to be formerly, supposed that i 
Judge whether the witness should be 
acted upon by all the Judges that t 
witness; he may commit him for 
Whatever the procedure may he in 
century, it does not follow that t 
in India there is a power given 
abuse of the processes of the 
English rulings have any 
Proce@lure in India. Refer 
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Suleman”. On page 149 it was held that the Subordinate Judge was wrong = Cv. 

in refusing to take the evidence of two witnesses while the hearing of the ak 

defence was still proceeding. But it appears that those witnesses were not 

rejected on the ground that they had been present during the evidence of La-manr 
fi other witnesses, but they were rejected on the ground that they had nothing Big’ Band 
` of importance to say. Reference was also made to Looloo Singh v. Rajendur 

Laba* in which it was held in a ruling of 1867 in the Calcutta High Court 2" J: 

that ae 








every party to a suit is entitled to have all the witnesses, whom he desires 
to call, heard by the court, whatever opinion the court may form by anti- 
-cipation as to the probable value of the evidence when it shall be given. 
That case however was not one in which a witness was rejected on the 
ground that he had been present during the testimony of a previous witness. 

The second ground of revision is a general argument based on the alle- 
gation that the suit was time-barred. If the suit was time-barred it was 
open to the defendant to bring an appeal against the decree in that suit. No 
other point appears from the remaining grounds of revision. 

` This application in revision is therefore dismissed. 
Application dismissed 

"TI. L. R. 9 Bom. 146 ; 4 W. R. Sutherland, Vol. VIM, 364 


ISHWAR DAS AND ANOTHER CRIDAINAL 
versus. tou. 
BHAGWAN DAS* 

Criminal Procedure Code, Sec. 342—Interpretation of —Prosecution evidence closed Jen 11 
—Whether court can question advocate instead of accused regarding circum- 
stances against accused. 

Section 342, Criminal Procedure Code, provides that for the purpose 

of enabling the accused to explain any circumstances appearing in the 

) evidence against him, the court shall question him (not his advocate) 
generally on the case after the witnesses for the prosecution have been 
examined. The intention of the Legislature is that the statements should 
be the personal statements made by the accused and not statements made 
on his behalf by his advocate, whose statements are merely hearsay, and 
rho may not be able to answer questions on which he has no instructions. 
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cretion, at any stage of the proceedings, direct the personal attendance of 

the accused, and if necessary, enforce such attendance in-manner here- 

inbefore, provided. ' ; 7 - 
Section 342 lays down: 

For the purpose of enabling the accused to explain any circumstances 
appearing in the evidence against him, the court shall, for the purpose 
aforesaid, question him generally on the case after the witnesses for the 
prosecution have been examined and before he is called on for his defence. 


The language used is compulsory as it is stated that the court shall question 
him. Learned counsel has argued that instead of questioning the accused 
it is open to the court to question his advocate. Learned counsel referred 
for this proposition firstly to the ruling reported in Emperor v. Dorabsha 
Bomanji Dubash', ‘That ruling lays down that in`a summons case a pleader 
may make a statement under Secs. 242 and 243 before the trial begins on 


‘behalf of an accused person. ‘That is an entirely different matter from the 


statement under Sec. 342, Cr. P. C. When an accused person appears be- 
fore the court in a summons case he shall:be asked whether he has any cause 
to show why he should not be convicted. The mere statement under that 
section is entirely different from the statement under Sec. 342 which is to 
explain circumstances appearing in evidence against the accused. ‘The pre- 
sent case is a warrant case and therefore the procedure of a summons case 
has no bearing. The next ruling on which learned counsel relied was the 
ruling of a single Judge reported in Maung Po Nyein v. Haka Singh’. In 
that case two purdah ladies were being tried before a magistrate and the 
learned judge stated: r 
I agree with the learned District Magistrate. The women could be per- 
mitted to answer the examination through their pleader. Section 342 has 
to my mind been enacted to safeguard the interests of accused persons. 
The Legislature contemplates that they should always get an opportunity 
of explaining any- circumstances that may appear against them ... .. 
I do not agree with this view of the law. Section 342 does not purport to 
be only in the interést of accused persons, On the contrary it is laid down 
that the purpose is to enable the accused to explain any circumstances ap- 
pearing in the evidence against him. The accused may-or may not be able 
to explain those circumstances, and if the accused is not able to explai 
circumstances then the court may draw a presumption against t 
The intention of the provision in my opinion is for the 
justice and to enable the court to decide the issue in a cy 
is always “Did the accused commit the offence ch 
single judge of the Burma High Court has made 
words “question him” in Sec. 342(1). If the 
admit a statement made by an advocate in 
accused the Legislature would have mad 
opinion Sub-section.2 of Section 205 3 
enabling the court to act as it has 
the personal attendance of the ac 
nation under:Sec. 342, Cr. P. 
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that the statement of one accused under certain circumstances may be taken 
into account against other co-accused. These provisions indicate that the 
Legislature intends that the statement should be a personal statement made 
by the accused and not a statement made on his behalf by an advocate. A 
statement made by an advocate is merely hearsay and the court may ask 
questions from the advocate on which the advocate has no instructions. 
Moreover the court may desire to note the appearance of the accused and 
his manner when the accused replies to the questions asked. In| one case 
an accused person may convince the court by the apparent honesty of his 
answers and by his appearance that he is telling the truth. In another case 
the hesitating manner of the accused in replying to the questions may con- 
vince the court that he is not telling the truth. It is obvious that the 
presence of the accused is desirable to enable the court to come to a correct 
conclusion as to the truth of his statements under Sec. 342, Cr. P. C. 
Further there is provision in Sec. 256(2), Cr. P. C. that an accused person 
may hand in a written statement. That written statement will no doubt 
be prepared by his advocate on instructions, but the written statement is a 
different matter from the explanation given personally by accused under 
Sec. 342, Cr. P. C. In my opinion the procedure of the bench magistrate 
is correct. The question of jurisdiction in the first ground of revision was 
not urged. On the second ground it was urged that the complainant did 
not allege matters which would amount to offences under Secs. 408, 477 
and 120-B of the Indian Penal Code. The bench have stated that! they do 
not think that Sec. 477 is applicable. I think the contention is corect that 
Sec. 408 would not apply because Jai Dayal was not the servant of the 
complainant. But apparently the complaint amounts to this that the com- 
plainant gave Rs. 400 in cash to Jai Dayal intending that Jai Dayal should 
credit that amount to the National Petroleum Company and the complaint 
alleges that Jai Dayal dishonestly did not credit the amount to that Com- 
' pany, and further apparently that Jai Dayal represented that he would 
credit it. This might amount to an offence under Sec. 420, I. P. C. and 
the allegation of conspiracy would therefore amount to an offende under 
p= 120-B, I. P. C. It is for the bench to satisfy themselves as to whether 
b charges have been made out or not. For that purpose the bench are 
end for the accused if they consider that their personal explana- 

in revision is therefore refused. | 
Application dismissed 
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purposes of cultivation. One of the tenants let out a portion of the lan 
which fell to his share to one L. L, in his turn, sublet a portion to th 
plaintiffs. The rent payable for the whole khata being in arrears, th 
zamindar distrained the crops on the land of the plaintiffs. Thereupo 
the plaintiffs brought the suit out of which this revision arose in the Cour 
of Small Causes to recover the amount realised from their crop. Th 
defendants to the suit were the three occupancy tenants as also L, th 
immediate landlord of the plaintiffs. No relief was claimed against 1 
The Small Cause Court held that the suit fell within Section 180, Agr 
Tenancy Act of 1926, and directed the plaint to be returned. On revisio 
the High Court held that all the three occupancy tenants were defaulter. 
and the suit fell within Sub-section (2) of Section 180, Agra Tenancy Ac 
REVISION from an order of Basu MaHaray BAHADUR, Judge of Sma 
Cause Court of Bulandshahr. 


Panna Lal for the applicant. 
G. S. Pathak for the opposite party. 


The judgment of the Court was delivered by 


MUKERJI, J.—This is a revision under Section 25 of the Small Cau: 
Courts Act and arises under the following circumstances. 

There is a joint khata of three tenants, Lekhraj, Jawahir and Purai 
who are occupancy tenants paying a sum of Rs. 238 as the rent of the holc 
ing to the zamindar. By mutual consent these three tenants have divide 
the land for purposes of cultivation. Jawahir let out out of the land whic 
fell to his share, 7 bighas and odd to Lachhman Sarup. Lachhman Saruj 
in his turn, sub-let 4 bighas 5 biswas of land constituting the plot No. 43 
to the applicants before us. The khata being joint and the rent payab 
for the whole khata being in arrears, the zamindar distrained the crops « 
plot No. 438 and realised a sum of Rs. 180. Thereupon the applican 
before us brought the suit out of which this revision has arisen in the cou 
of small causes at Bulandshahr, seeking to recover the amount realised fro 
their crop. The defendants to the suit were the three principal tenant 
Lekhraj, Jawahir and Puran as also Lachhman the immediate landlord « 
the applicants. No relief, however, has been claimed against Lachhman. 

The learned Judge of the small cause court held that the suit fell wi 
the purview of Section 180 of the Agra Tenancy Act of 1926 
upon directed that the plaint be returned to the plaintiffs f 
to the proper court. , 

Before us it is contended on behalf of the plaing 
wrong and the suit was cognizable by the learned 

It is conceded that if the suit were agai 
cognizable by the revenue court and the re 
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It is the second remedy contained in Sub-section (2) of Section 180 that 
has been sought for. There can be no doubt that Lekhraj, Jawahir and 
Puran are all defaulters. The khata is joint; the zamindar does not re- 
cognize the private partition among them. It is however urged that if the 
plaintiffs had proceeded in the manner mentioned in Sub-section (1) they 
could have recovered the amount from Lachhman and Lachhman could 
have recovered the amount paid by him to the applicants from Jawahir 
alone. This may or may not be so, but the fact remains that the case falls 
within the clear language of Sub-section (2) of Section 180. All the first 
three defendants are defaulters. 

If we look for the principle on which Sub-section (2) is based we shall 
find that, in this particular case, Jawahir let out the land to Lachhman with 
the implied consent of Lekhraj and Puran. The mutual partition among 
the. tenants implied that Jawahir would be allowed to Jet out what was 
really the common property of himself and Lekhraj and Puran. ‘The 
zamindar was entitled to realise his rent out of the produce of any portion 
of the holding and the man who actually pays the rent either by cash pay- 
ment or by allowing his produce to be sold is entitled to recover the amount 
from the defaulter. It does not matter if Jawahir alone was the person 
who let out the land to the landlord of the applicants. 

In our opinion the application must fail and it is hereby dismissed 
with costs. 

Application dismissed 


SUNDER LAL (Defendant) 
- versus 
RAZIA BEGAM (Plaintiff) * 
, Civil Procedure Code, Sec. 115—Court grants an application for amendment of a 
plaint—W bether revision lies. 


When a Court grants an application for amendment of a plaint, it can- 
not be said that a case has been decided within the meaning of Section 115, 
Civil Procedure Code. 

Che plaintiff brought a suit for recovery of possession of one-half share 
e in the Court of a Munsif. The principal defendant, who was 
Wabe a trespasser by the plaintiff, pleaded that the suit was not 
be munsif as the value of the share was over Rs. 5,000. 
plaintiff applied for amendment. She said that the 
rably added to the house, and all that the plaintiff 
Smguse be restored to its original condition and the 
“My The learned munsif allowed the plaint to be 
7 held that no revision was maintainable as no 
"$Me meaning of Section 115, Civil Procedure 
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Shiva Prasad Sinha for the applicant. 

K. Verma for the opposite party. 

The following judgments were delivered:— 

SULAIMAN, C. J.—This is an application in revision by one of the 
defendants from an order of the court below allowing a certain amendment 
asked for by the plaintiff. The plaintiff had brought a suit for possession 
of a half share in the house in dispute against the defendants of whom the 
defendant-applicant is alleged to be in possession as a trespasser. It was 
pleaded in the written statement that the court had no pecuniary jurisdic- 
tion inasmuch as the value of the half share claimed was more than Rs. 5,000. 
On this the plaintiff applied for an amendment of the plaint expressly 
stating that she did not want possession of the half share of the house as it 
stands, but only “for the possession of the half share of the house as it stood 
before the alterations made by the defendant and for the demolition of the 
superstructures recently put up. It is not necessary to consider in this case 
whether the plaintiff is entitled to the relief in the modified form in which 
she has claimed. If it turns out that the value of the subject-matter in 
dispute even after the amendment has been made is in excess of the pecu- 
niary jurisdiction of the court below, it would be open to the defendant to 
take the plea of want of jurisdiction afresh. 


A preliminary objection is taken on behalf of the respondents that no 
revision lies inasmuch as no case has been decided. 


The learned counsel for the defendant-applicant relies on a number 
of rulings of this Court in support of the contention that the revision ç, 
should be entertained. The first case is that of Poran Lal v. Rup Chand! \ 
decided by a Bench of which I was a member. In that case there were many 
irregularities in the order passed by the court below and a revision was 
entertained from the order refusing to supersede the arbitration and appoint- 
ing a fresh arbitrator and directing him to go on with the arbitration. The 
authority of the case of Jagannath Sabu v. Chhedi Sahu? was cited before 
the Bench and, according to that case, the appointment of a new arbitrator 
which was not authorised was a case decided within the meaning of Section 
115 of the Civil Procedure Code. I accordingly remarked that as 
Bench case of Buddhu Lal v. Mewa Ram? was not directly agai 
I was not prepared to differ from the view taken by my | 
But in a later case of Risal Singh v. Fagira Singh* anot 
I also was a member, held that no revision lay from a 
arbitration award as it did not amount to a 
decided by this Court were relied upon by 
which we took. 

In the Full Bench case of Lila v. M 
that the High Court would not ordi 
remedy were open to an applicant, 
general proposition that the Hi 
all if another remedy were op, 
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fined to cases where the High Court had jurisdiction under Section 115 of 
the Civil Procedure Code to interfere in revision. I do not think that the 
Bench in Sidh Nath Tewari v. Tej Bahadur Singh’ interpreted the Full 
Bench case in any different way. Their remark that the position with re- 
gard to revisions was-that there was no hard and fast rule about the matter 
was obviously confined to the question argued before the Bench that inas- 
much as there was an undoubted remedy by a suit in respect of matters of 
which revision was sought, the proper practice for the court was not to hear 
the revision. I do not think that the Bench could have intended to lay 
down that even outside the narrow scope of Section 115 the High Court 
has any general power of revision whenever it appears to be right, conve- 
nient and proper to intervene. 


Another case relied upon by the learned counsel for the applicant is 
that of Lakshmi Narain Rai v. Dip Narain Rai’ decided by another Bench, 
in which it was held that 


an order determining the question whether an additional eis should 
‘ be paid or not, marks the termination of a definite stage of the suit and 
settles the controversy between the parties on the particular point, and 1s 
therefore an order deciding a case. 
It may well be argued that the question of the payment of court-fee is not 
strictly a matter of controversy between the parties so far as their rights are 
concerned. But as the facts of that case are distinguishable, I am not called 
upon to consider whether I would agree with this pronouncement. 


The last case relied upon is also a case which can be distinguished on 
facts. In Kishan Lal v. Ram Chandra’ a learned single Judge of this Court 
held that where a trial court had refused to allow the plaintiff to amend his 
plaint in order to allege that there had been an acknowledgment of the debt 
which would have limitation, the court’s order had the effect of definitely 
debarring the plaintiff from proving a part of his claim and that, therefore, 
it was a case decided and came within the purview of Section 115 of the 
Civil Procedure Code. As the case before us is a converse case, I do not 
think that it is necessary to consider the soundness of this decision. 


In the case before us the court below has allowed the plaintiff to amend 
ot in this way that the relief claimed by the ee is now con- 













ey Mme property originally sued for. If the plaintiff is pre- 

Mm Part of the property, it would be unfair to compel 
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entertain the application. When a court grants an application for a certain 
amendment, it cannot be said that a case has been decided within the mean- 
ing of Section 115 of the Civil Procedure Code. 

I would, therefore, hold that no revision lies from the order. . 


MUKERJI, J.—I entirely agree with My Lord the Chief Justice that the 
revision is not maintainable. 

The plaintiff, who is respondent No. 1 to this revision, brought a suit 
for recovery of possession of one-half share of a house in the eourt of a Mun- 
sif. The principal defendant, who was alleged to be a trespasser by the 
plaintiff, pleaded that the value of the entire property, which was a house, 
was over Rs. 10,000 and that, therefore, the claim for recovery of ane-half 
share in the property ought to have been valued at over Rs. 5,000 and that, 
therefore, the suit was not cognizable by the court of the Munsif. There- 
upon, the plaintiff came forward with an application for amendment. She 
said that the defendant had considerably added to the house, and all that 
she, the plaintiff, wanted was that the house should be restored to its ori- 
ginal condition and that the additions should be removed from the house 
as it existed at the date of the suit. 

The learned Munsif has allowed the plaint to be amended as prayed 
and the question is whether in so allowing the amendment the Munsif has 
decided a case within the meaning of Section 115 of the Civil Procedure 
Code. 

Apart from authority, it seems to me that an order amending a plaint 
is only one of the numerous orders that a court must pass before it finally 
decides a case by passing a decree. It was urged that there are authorities 
of this Court in which it has been definitely held that where an order passed 
marks the conclusion of a definite stage in a suit, that order should be 
treated as a case decided and a revision would be maintainable. 


Wide language is liable to lead us astray. ‘The facts of each case must 
be considered, and having regard to the language of Section 115 it must 
be decided whether the facts bring the case within the purview of Section 
115 of the Civil Procedure Code. In this view, I do not propose to review 
the several cases that have been cited before us. It is sufficient to say that 
no case has been cited in which it has been held that an order allowin 
amendment of the plaint is an order deciding a case. The onl 
this Court which related to amendment of a plaint is-a deg 
Lal v. Ram Chandra® in which a learned single Judge 
that where an amendment of the plaint was refused t 
a case decided and a revision was maintainable. 
in point, and I do not think it necessary to ex 
soundness or otherwise of the decision. Wh 
there is an authority and when the learned x 
composing a Bench are inclined to diffe 
time for them to refer the matter to 
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As I have said, an order a 
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the numerous orders that must be passed by a Judge hearing a case before Crn 
he concludes a suit by passing a decree. It cannot be said in respect of Pr 
every order that may be passed that it concludes a definite stage in the case; 
otherwise an application refusing to adjourn the hearing of a suit may be Suxocr Lat 
made the subject-matter of a revision. 
For the foregoing reasons, I would dismiss the application with costs. 
By THE CourT—The application in revision is dismissed with costs. Mukeip, J. 
Application dismissed 
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MUNICIPAL BOARD, BENARES (Defendant) Cin. 

versus ra 

KRISHNA & CO. (Plaintiff) * et 

Words and Phrases—Hardware’—Whether includes electric fans. Jan. 3 





Certain electrical suppliers filed a suit against the Municipal Board, Benares 
claiming the return of the octroi duty they had to pay on electric fans 
imported into Benares. The Municipality relied on Article 82 of the 
Schedule of Octroi Rates dated 1922, which includes the word “hardware” 
as giving them authority to charge octroi duty on the fans in question. 
The lower Courts decreed the plaintiff’s suit. On second appeal to the 
High Court, Young, J. dismissed the appeal and held that the word ‘hard- 
ware’ did not include an electric fan, and the Municipality was not em- 
powered to charge octroi duty on electric fans under the head of ‘hard- 
ware’. š 

The Benares Municipal Board has now by sanction of the Governor-in- 
Council added in May 1932 as subject to octroi duty “All forms of electric 
goods including electric lights and fans”. 

SECOND APPEAL against the decree of Basu MATHURA Prasan, First 
Additional Subordinate Judge of Benares, confirming the decree of BaBu 
HarisH CHANDRA SINHA, Additional Munsif. 


P. L. Banerji and H. P. Sen for the appellant. 
K. N. Katju and K. C. Mital for the respondent. 


The following judgment was delivered by - 


MiguNG, J.—This is a second appeal from the decision of the Additional 
e Mee of Benares. The point raised is an interesting- one con- 
pof the Municipality of Benares to levy octroi duty on 
Municipal boundaries under the rules in force at the 
Tplaintiffs are dealers in electrical goods and similar 
M habit of importing electric fans into Benares. 
Mit to declare the value of some Seimen ceil- 
“Alunicipality not unnaturally thought that 
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articles upon which the Municipality was entitled by sanction of the 
Governor-in-Council. to charge octroi duty. Thereupon the plaint was 
filed by the electrical suppliers claiming the return of the octroi duty they 
eventually had paid to obtain poésession of the fans and damages for the 
detention of the goods. The Municipality in the lower courts have relied ` 
upon Article 82 in the Schedule as giving them authority to charge octroi - 
duty on the fans in question. Article 82 includes the word “hardware”. 
In the lower courts and here it has been contended that the word “hard- 
ware” covers electric fans. Thus, the construction of this word is the sole 
question now in issue which I have to decide. 


It is to be noted that the Schedule is dated 1922. In that year there 
was no electricity in Benares and both the courts below have laid stress upon 
this point. It is said that as there was no electricity in Benares, the framers 
of the Schedule could not possibly have meant hardware to include electric 
fans. On this point I am not in agreement with the-lower courts. Apart 
from the fact that electricity was in a great many other towns-in the 
Province, the sole question on the construction of the word “hardware” 
would be whether the word did in fact include electric fans. We cannot 
investigate the mind of a body like the Benares Municipal Council.. I am 
satisfied however that both the courts below are right in the decision at 
which they arrived. Among the articles specifically exempted from duty 
in the Extracts from the Benares Municipal Accounts Code are carriages, 
vehicles of all sorts including motor cars, bicycles and tricycles and 
machinery and component parts thereof. The word “hardware” in my 
opinion cannot possibly be applied to an article like an electric fan. An 
investigation of various dictionaries makes this to my mind clear that hard- 
ware includes pots, pans and domestic appliances of that sort and simple 
articles made of metal. It cannot include complicated machinery such as 
electric motors and articles of that type into which of course a certain 
amount of metal must necessarily enter. An electric fan comes much more 
nearly under the term “machinery” which is by the Code itself exempt from 
duty. The Benares Municipal Council has by sanction of the Governor-in- 
Council added in May 1932 as subject to octroi duty “All forms of electri 
goods including electric lights and fans”. ‘This has been published 
local Government Gazette.. The position is now beyond do 
merely to consider the position before this addition. 


I am satisfied that the word “hardware” cannot į 
and I therefore dismiss this appeal with costs. 
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JEAN MACKENZIE (Plaintif) 
' “versus >. 
ROYAL BANK OF CANADA: (Defendants) * 
Contract Act, Sec. 16—Contract—Independent advice—When to be given—Secs. 
134 and 129—Continuing security—Discharge—Secs. 19 and 18—Shares 
: again: bypothecated to, secure TERESA a new company—Misre presenta- 
tion, . , 
+. Where in, arder to validate a transaction it is necessary to prove that the 
party entering into it had had independent advice, it must be established 
that independent advice had been given before the transaction, for the 
question is as to the will of the party at the time of entering into the 
disputed transaction. ` Advice given after the event when the supposed 
, contracting party is already bound is given under entirely different cir- 
'. | cumstances, with a different- position presented’ to the minds both of the 
-adviser and his client and is therefore of no value. - 
_.. A contract. of guarantee, like any other contract, is liable to be avoided 
_ if induced by, material iste presentation of an existing fact, even if made 
innocently. - 

The plaintiff was ‘the owner of certain shares. She hypothecated these 
shares as a general continuing collateral security for payment of the present 
and future indebtedness and liability’ of a company in which her husband 
was the principal share-holder. The’ company went bankrupt and ulti- 
mately the bank’ acquired the properties of the « company hypothecated with 
it in full satisfaction of its dues. - At the same time it induced the plaintiff 
to sign.a letter ‘to the effect that her shares would continue to be security 
for the-advances. made by the Bank. Held, that the principal debt having 
been discharged the guarantors were absolved from all liability and the 
letter imposed no fresh burden on the plaintiff. 

Subsequently the plaintiff having been told that her shares were still 
liable as security agreed to give them as security for a fresh guarantee of 
the indebtedness of the recénstructed company. Held, that this guarantee 
having been procured by misrepresentation, and such misrepresentation 
being in the circumstances material, the plaintiff was entitled, on ascer- 
taining the true poste, to avoid the contract oF guarantee and recover 
ker shares. 


APPEAL from a Heats of the Appellate Division of the Supreme 
Court of Ontario. , i 
Hector Hughes, K. om A. E. Cliffe (Canadian Bar) and Horace Douglas 


for Be appellant. 
_ . D. N. Pritt, K.C. and I. Dotiglas Watt for the respondents, 


he following: judgment was delivered by 


Lorn :-ATKIN—This is an appeal from a judgment of the Appellate 
Division of the Supreme Court of Ontario, reversing a judgment of Mr. 
Justice McEvoy, who at-the trial had given judgment for Mrs. MacKenzie 
the: plaintiff, the present appellant. The action was brought to recover 
certain areni in i Bord a; Gamri Inc., which by an mapano repre- 
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Cu. sented 187 shares in Ottawa Dairy Co., Ltd. These shares the plaintiff by 
jos, letter of hypothecation in November, 1921, had deposited with the de- 
fendant bank as security for advances made and to be made to the Mac- 

ee ti Kenzie Manufacturing Co., Ltd., in which her husband was the principal 
i shareholder. ‘The transaction was attacked on the ground of undue in- 


Roya Banx fluence of the husband and of misrepresentation. 
OF CANADA 


— - The facts appear to be that Mrs. MacKenzie, then a girl of 20, was 
Lord Atkin married in 1901 to Mr. John Angus MacKenzie, who was then in business 
as a salesman. He appears to have been energetic.and successful, and in 
1913 he formed a company, MacKenzie, Ltd., to carry on the business of 
manufacturers of lumbermen’s and railway contractor’s supplies. In 1907 
Mrs. MacKenzie’s father had died, leaving her the dairy shares in question, 
worth at the material times about $10,000, together with a house 
in Ottawa and some $2,000. Mrs. MacKenzie in 1913 had hypothe- 
cated the shares at the Bank to secure an advance either to the 
Company or to her husband, for the benefit of the Company. With the 
advent of the war the Company prospered. Husband and wife lived in 
affluence in Ottawa and in a country house. In 1918 her shares were re- 
leased to her. She had no money invested in the Company which repre- 
sented her husband alone. In 1920 the fortunes of the Company changed. 
The Government ceased to require its goods, and the Company tied by for- 
ward contracts was unable to sell its goods to advantage. At the end of the 
year the Bank advances amounted to about $200,000, and the Bank was 
pressing for reduction and for further cover. On December 31, 1920, the 
plaintiff, at the request of her husband, and after interviews with Mr. Gray, 
the Bank Manager, signed the bank form of general hypothecation making 
her 187 Ottawa Dairy Co. shares “general and continuing collateral security 
for payment of the present and future indebtedness and liability of Mac- 
Kenzie, Ltd.” By the document she agreed “that the Bank may grant 
extensions, take and give up securities, accept compositions, grant releases 
and discharges and otherwise deal with the customer and with other parties 
and securities as the Bank may see fit without prejudice to the liability of 
the undersigned.” . f 
There was some question at the trial as to the circumstances in which 
this document was signed, Mrs. MacKenzie stating that her husband gave 
her to understand that the security was required to enable him to 
obtain a further advance from the Bank of $20,000 to $25,000. Mr. 
Gray apparently expressed to her a favourable view of the prospects of the 
Company. Unfortunately business continued to ‘diminish and in May, 
1921, an order in bankruptcy was made against the Company. In Canada 
companies are’subject to the ordinary bankruptcy Jaw. The Bank in pur- 
suance of Section 88 of the general Banking Act, held security over the 
stock-in-trade and book debts of the Company. The first proof of the 
Bank showed a substantial surplus in the value of their securities over the 
debt. Proposals were discussed for something in the nature of a reconstruc- 
tion whereby the business should be carried‘on by a new company. On 
September 13, 1921, the Bank filed another affidavit of proof valuing their 
_securities at $3,000 or $4,000 in excess of the debt and about the same time 
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served notice on the Trustee in Bankruptcy to redeem the securities at that Cu 
figure. The effect of the notice, according to the Bankruptcy Act, is that 
if the Trustee elects not to redeem the security, the equity of redemption 
~ vests in the creditor and “the amount of his debt shall be reduced ‘by the oe 
amount at which the security has been valued.” The Trustee did so elect, A 
and on November 14,1921, on the application of the Bank an order of Rora Banx 
Court was made reciting the facts and ordering and declaring that an inden- °° “*N*?* 
ture of release releasing to the Bank the realty and personalty of the Com- Lord Atkin 
pany held by the Bank which had been executed by the trustee be confirmed 
and ratified. . It appears clear that the effect of the Bankruptcy Act on the 
transactions as carried out is that the debt was not simply released by opera- 
tion of law but was discharged and paid by the acceptance by the Bank of 
the Company’s property in exchange for the debt. ‘Thereafter there was no 
indebtedness or liability of the Company to which the hypothecation by the 
plaintiff of December 31, 1920, could attach. It is true that on September 
13 ‘the plaintiff and her husband had signed a letter addressed to the Bank 
in the following terms:— ; 
We understand that you are filing with the Authorized Assignee of 

. MacKenzie. Limited, an affidavit valuing certain securities held by you at 

the sum of $125,000.00 and that the Authorized Assignee will be at liberty 

to accept your valuation in which case as between the Authorized Assignee 

and the bank the bank’s claim would be considered paid in full. 

It is our desire that you should file the affidavit in question and we hereby 
agree that your so doing shall not in any way release us from our obligation 
under -guarantees to the Bank nor shall ‘our personal securities be in any 


way. affected until the amount duc to the bank by MacKenzie Limited has 
been actually. paid. = 


1934 











Yours truly i 
; ; (Sd.) John A. MacKenzie 
: ` (Sd.) Jean MacKenzie. 


-It may very well be that in procuring the plaintiff’s signature to this 

à document'the Bank had'in mind to extend their obligations so as to cover 
a contemplated reconstruction. If so they failed in their purpose for it 
appears to their Lordships that the terms of this letter cannot be construed 

to give any ‘right to the Bank over securities once the debt had been dis- 
charged in the manner above mentioned: What bad been the property of 

the Company had become the absolute property of the Bank, who might 

use it, exchange it or dispose of it in any way they thought fit.- Jt seems 

_ unreasonable to suppose that the Bank were to hold the property of the 
guarantors until the former property of the Company was actually sold for 
cash; or that there was any implied obligation on the Bank to sell its own 
property for cash. The obligation, therefore, of husband and wife on this 
letter in the events that happened, ceased with the obligation of the Com- 
pany. By November, the arrangements for reconstruction were completed 
Ib and were carried -out in the following manner. A new company, Mac- 
Kenzie Manufacturing Co., Ltd., was formed. The Bank sold to Mr. 
MacKenzie the assets of the old Company for $125,000, MacKenzie sold 
them to the new Company for the same price, the Bank advanced the price 
to the Company and took the-assets as security for the Ioan. In the result, 
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the Bank were in much the same position in relation to the new Company 
as they had been before the bankruptcy to the old. But the Bank and 
Mr. MacKenzie required the plaintiff to enter into a guarantee of the in- 
debtedness of the new Company and a new hypothecation, and on Novem- 
ber 21, 1921, at the Bank’s office, she signed the ordinary form of bank 
guarantee with a limit of $200,000 and an hypothecation form securing 
the indebtedness of the new Company. Before doing so, she was assured 
by her husband and the Bank manager that her shares were still bound to 
the Bank, that they were gone anyway, and that she had a chance of getting 
them back if she signed. Mr. Gray, the Bank manager, admitted that he 
told her that her securities were still bound to and were the property of the 
Bank. After she had signed, she was given a form to be taken to a lawyer 
and signed by him, intimating that he had given her independent advice, 
and that she fully understood the transaction, and a form to be signed by 
herself to the same effect. She went over to the office of Mr. Burritt, told 
him that she had already signed the guarantee, and that this document had 
been sent over as a matter of form. According to the plaintiff, Mr. Burritt 
accepted that position and signed, saying he signed as a matter of form, 
seeing that she had already signed the guarantee, but that he had given her 
no advice, for he knew nothing about the new Company. Mr. Burritt was 
not called. She returned both documents to the Bank duly signed. 


Lf it had been incumbent upon the Bank to prove that the lady had 
independent advice, their Lordships would have had the greatest difficulty 
in coming to the conclusion that the Bank had discharged the onus. In- 
dependent advice to be of any value must be given before the transaction, 
for the question is as to the will of the party at the time of entering into the 
disputed transaction. Advice given after the event when the supposed 
contracting party is already bound is given under entirely different cir- 
cumstances, with a different position presented to the minds both of the 
adviser and his client. It is unnecessary, however, to emphasize this point, 
for their Lordships are not able to take the view that the transaction was 
one in respect of which there was an onus upon the Bank to prove that the 
plaintiff had independent advice. The view taken by the Court of Appeal 
that a wife does not fall within the class of “protected” persons in respect 
of whom in certain relationships there is a presumption of undue influence, 
is clearly right, and is supported by the authorities cited in their judgment. 
It may be true that in some cases it is easy for the wife to discharge the onus 
which lies on her as on everyone else outside the protected class to show 
that a particular contract was, in fact, procured by the undue influence of 
her husband. Such a case ought to be pleaded with full particulars. The 
pleadings in this case are in this respect defective, though the issue was appa- 
rently admitted without demur by the opposing party. But in their Lord- 
ships’ view, the evidence falls far short of proof of undue influence by the 
husband. The plaintiff obviously possessed and exercised a will of her own.. 
She was able generally to appreciate business conditions: and it is impossible 
to draw the inference that in the transactions in question her will was over- 
borne by the stronger will of her husband. 

But their Lordships have come to the conclusion that the contract 
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cannot be allowed to stand for another reason. A contract of guarantee, 
like any other contract, is liable to be avoided if induced by material mis- 
representation of an existing fact, even if made innocently. In this case it 
is unnecessary to decide whether contracts of guarantee belong to the special 
class, where even at common law, such an innocent misrepresentation would 
afford a defence to an action on the contract. The evidence conclusively 
establishes a misrepresentation by the Bank that the plaintiff’s shares were 
still bound to the Bank with the necessary inference, whether expressed or 
not, and their Lordships accept the plaintiff’s evidence that it was expressed, 
that the shares were already lost, and that the guarantee of the new Com- 
pany offered the only means of salving them. It does not seem to admit 
of doubt that such a representation made as to the plaintiff’s private rights 
and depending upon transactions in bankruptcy, of the full nature of which 
she had not been informed was a representation of fact. That it was 
material is beyond discussion. It consequently follows that the plaintiff 
was at all times, on ascertaining the true position, entitled to avoid the 
contract and recover her securities. "There were subsequent renewals of the 
guarantee before the plaintiff was advised of the true facts, but counsel for 
the Bank very properly conceded that they would be in the same position as 
the original guarantee. There is no difficulty as to restitutio in integrum. 
The mere fact that the party making the representation has treated the 
contract as binding and has acted on it, does not preclude relief. Nor can 
it be said that the plaintiff received anything under the contract which she 
is unable to restore. In the result, therefore, the plaintiff is entitled to 
succeed. Since the hypothecation, the original shares deposited with the 
Bank have been converted into 294 shares in the Borden Company Incor- 
porated, to which it is agreed the plaintiff’s rights have attached. Up to 
a particular date the Bank credited the plaintiff with the dividend on the 
shares. After that date, they applied the dividends in reduction of the 
Company’s debt. From that date the plaintif is entitled to the amount of 
those dividends. The sum will no doubt be agreed but in case of dispute 
there should be an inquiry as to the amount. The appeal should be allowed; 
the judgment of the Appellate Division, dated June 23, 1932, should be 
set aside, and the order of Mr. Justice McEvoy, dated September 21, 1931, 
should be restored, with the addition of an order to pay to the plaintiff the 
dividends on the shares from the ascertained date. Their Lordships will 
humbly advise His Majesty accordingly. The defendants must pay the 
costs of the appeal to the Appellate Division, and such costs of the appeal 
to His Majesty in Council as are appropriate in an appeal iv forma pauperis. 

Appeal allowed 


Lawrence, Jones & Co.—Solicitors for the appellant. 
Blake & Redden—Solicitors for the respondents. 
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MADAN MOHAN LAL (Purchaser) 
versus 
ASA RAM (Judgment-debtor)* 

Civil Procedure Code, Or. 21, R. 16—Application by transferee-decree-holder— 
Plea of uncertified adjustment of decree by judgment-debtor—Whether can 
be entertamed. 

In an application under Or. 21, R. 16, Crvil Procedure Code, by a trans- 
feree-decree-holder, it is not open to the yudgment-debtor to plead pay- 
ment, although time had expired for pleading a payment under Art. 174, 
Limitation Act. i 

Murari Lal v. Raghubir Saan, [1934] A. L. J. 198 followed. 


EXECUTION SECOND APPEAL from a decree of Basu Nano Lat SINGH, 
Additional Subordinate Judge of Saharanpur, confirming a decree of Basu 
JAGANNATH TANDON, Munsif of Deoband. 


S. N. Verma and Lalta Prasad for the appellant. 
N. P. Asthana and B. N. Sahai for the respondent. 


The judgment of the Court was delivered by 


MoxerJi, J.—This is an execution second appeal and arises in the fol- 
lowing circumstances. 

The appellant, Madan Mohan Lal, applied as the purchaser of it for 
execution of a decree for money which had been passed in favour of Poona 
Mal against Asa Ram. ‘The transferee made an application for execution 
under Order XXI, Rule 16 of the Civil Procedure Code. As directed by 
that rule, a notice was issued to the judgment-debtor to show cause why the 
decree should not be executed at the instance of Madan Mohan Lal. The 
judgment-debtor pleaded that he had satisfied the decree by payment out 
of court to the decree-holder, Poona Mal, before Poona Mal transferred the 
decree to Madan Mohan Lal. e 

The courts below have held that this alleged payment was actually 
made to Poona Mal and that, therefore, the decree was satisfied and there 
was no decree for Poona Mal to transfer to Madan Mohan Lal. 

In this Court it is contended that the alleged payment by Asa Ram to 
Poona Mal was never certified or recorded and that, therefore, it was not 
open to the courts below to take cognizance of the alleged payment. 

It is common ground that when the objection was preferred by Asa 
Ram, ninety days had éxpired from the date of the alleged payment. 

Order XXI, Rule 2, Sub-rule (3) Jays down that 


a payment or adjustment, which has not been certified or recorded as 

aforesaid, shall not be recognised by any court executing the decree, 
If this provision of law be applicable, it seems to be clear to us that Asa 
Ram was never in a position to urge before the court below that he had 
satisfied the decree. It is, however, argued before us that although when 
a decree is being executed a judgment-debtor would be precluded from 
pleading payment if the alleged payment has not been certified to or re- 
7E. S. A. 955 of 1932 
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corded, when a transferee asks for execution of. decree it is open to the 
judgment- debtor to raise such a plea. This argument is sought to be found- 
ed on, Second Paragraph of Rule 16 of Order XXI of the Civil Procedure 
Code. This paragraph runs as follows:— 

Provided that, where the decree, .. . ... ae been transferred by 
assignment, notice of such application shall be given to the transferor and 
the judgment-debtor, and the decree shall not be executed until the court 
has heard their objections (if any) to its execution. 

It is urged that when a transfer is to be recorded, the judgment-debtor 
can raise any objection that he may. «If this view be correct, this provision 
would militate against the provision in Sub-rule (3), Rule 2 of Order 21 
of the Civil Procedure Code. 


In our opinion, there is no disctepanty between the two provisions. 
The judgment-debtor by Rule 16 is allowed to raise any objection, and this 
means that he shall be allowed to raise any objection which may be heard 
by the court. If the judgment-debtor is precluded by law from raising 
any objection, it cannot be said that Rule 16 permits him to raise such an 
objection. 


Then it is- eae for a respondents that there is a distinction between 
a court which passes a decree and the court which executed a decree. This 
argument, in our opinion, is‘not sound. Rule 16 of Order XXI requires 
that a transferee must apply for execution to the court which passed the 
decree. ‘This means ‘that if a decree has been transferred for execution to 
another court, that is to ‘say,-to a court other than the court which passed 
it, the transferee, in order to have execution, must go to the court which 
passed the decree, and he would not be heard in a court to which the decree 
has been transferred for execution. The provision contained in Rule 16 
does not mean that the court, which passed the decree and to which an 
application has to be made for execution by a transferee of the decree, ceases 
to be an execution court.’’ Indeed, the application of the transferee must 
be an‘ application for execution of the decree. 

On the language of the statute, therefore, we are of opinion that the 
contention of the appellant is sound. 

Coming to authority, it appears that the Bombay High Court in Raghu- 
nath Govind Mayekar vw. Ganga Ram Yesw Mayekar held on the authority 
of two Madras cases that it was open to a-judgment-debtor to plead pay- 
ment in answer to an application for execution by a transferee of the dec- 
ree, although time had expired. for pleading-a payment under Article 174 
of Schedule 1,of the Limitation Act. The Madras High Court has by a 
subsequent Full Bench decision, namely, Nalam Subramanyam v, Devara 
Ramaswam? dissented from their previous judgments, on which the learned 
Judges of the- Bombay High Court relied. , 

In this Court there is a decision of two-learned Judges in Murari Lal v. 
Raghubir Saran® in. which it was held that the Madras Full Bench view is 
preferable to the Bombay view taken in Raghunath Govind Mayekar v. 
Ganga Ram Yesu Mayekar. 


+I. L. R. 47 Bom, 643 "I. L. R. 55 Mad. 720 ö 
311934] A. L. J. 198 i 


Civin 





1934 





MADAN 
Monan Lat. 


v. 
Asa Rant 





Mukerji, J. 


770 l HIGH COURT [1934] 


Cvt We are in entire agreement with the decision of our Court. 


DA: In the result, we allow the appeal, set aside the order of the court be- 
low and direct that the appellant’s application be accepted by the court of 








Meet’ 4, first instance and the execution be proceeded with. The appellant will have 
v. his costs throughout. . 
Asa RAM 1 all ] 
idea Appeal allowe 
Civ. MANOHAR SINGH AND OTHERS (Judgment-debtors) 
Te versus 
eds RIAZUDDIN (Decree-holder)* 


Jon. 9 Bundelkhand Land Alienation Act, Sec. 16—Money decree against agriculturists 
arn in Bundelkhand—Decree-holder applies for execution by appomtment of 1e- 
CJ. ceiver—Whether application can be granted. 

MuUxERJI, J. The decree-holder had obtained a simple money decree against the judg- 
ment-debtors who were agriculturists in Bundelkhand. Under Section 16 
of the U. P. Bundelkhand Land Alienation Act (II of 1903) no land 
belonging to a member of an agricultural tribe shall be sold in execution 
of a decree or order of any civil or revenue court. The decree-holder’s 
application for execution by attachment and sale having proved infruc- 
tuous, he applied for the appointment of a receiver of the judgment- 
debtor’s property. The munsif granted his application and appointed a 
receiver and the District Judge on appeal affirmed that order. 

On second appeal the High Court held that the prohibition in the 
Bundelkhand Land Alienation Act was confined to the sale in execution of 
any decree or order of a civil or revenue court, and there was no express 
prohibition against the receipt of income by the receiver and its dis- 
bursement. As one of the modes of executing a decree prescribed in Sec- 
tion 51, Civil Procedure Code, was by appointment of a receiver, that 
method was open to the execution Court and there was nothing in the 
Bundelkhand Land Alienation Act which took away that power. 

Hanuman Prashad v. Balbhaddar Prashad, Ex. F. A. 185 of 1933 decided 
on September 7, 1933, approved; Hira Lal v. Manni Lal, F. A. F. O. 226 
of 1930, dissented from. i 


N. C. Vaish for the appellants. 
Shiva Prasad Sinha for the respondent. 


The judgment of the Court was delivered by 


Sulaiman, SULAIMAN, C. J.—This case has been referred to a Division Bench by 
. J- a learned Judge of this Court because an unreported decision of a Bench of 
this Court appeared to be inconsistent with the pronouncement of their 
Lordships of the Privy Council in Lal Rajindra Narain Singh v. Mst. 

Sundara Bibi. - 

In this case the decree-holder had obtained a simple money decree 
against the judgment-debtors who are agriculturists in Bundelkhand. Un- 
der Section 16 of the U. P. Bundelkhand Land Alienation Act (Act II of 
1903) no land belonging to a member of an agricultural tribe shall be 
“sold” in execution of a decree or order of any civil or revenue court. 

. *E. S. A. 1574 of 1931 
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The decree-holder’s application for execution by attachment and sale hav- 
ing proved infructuous, he applied for the appointment of a receiver of the 
judgment-debtor’s property.. The Munsif granted his application and 
appointed a receiver and the District Judge on appeal has affirmed that 
order. — 


|8 


1934 





MANOHAR 
SINGH 


Vv. 
It is quite clear that the property has not in fact been sold in execu- Rrazuppin 


tion of any decree by the civil court at all, but only a receiver has been 
appointed and as the appointment of a receiver is one of the modes of exe- 
cution laid down in Section 51 of the Civil Procedure Code it would, there- 
fore, seem prima facie that there is no prohibition against the appointment 
of a receiver. 

The learned advocate for the appellants relies on the definition of the 
word “land” in Section 2, Sub-section (2) of the Bundelkhand Land Aliena- 
tion Act in which land includes a share in the profits of a mahal as well as 
a right to receive rent. It is urged before us that the effect of the appoint- 
ment of a receiver is either to transfer a share in the profits of a mahal or, 
at any rate; to receive rent and should, therefore, be deemed to be expressly 
prohibited by the Act. The receiver, however, is an officer of the court 
and the appointment of a receiver who takes over possession of the judg- 
ment-debtor’s property cannot be regarded as a transfer of the judgment- 
debtor’s rights and interests to the receiver. 

No doubt in the unreported case of Hira Lal v. Manni Lal—F. A. F. O. 
No. 226 of 1930, decided by a Bench of which one of us was a member—it 
was held in-a short order that a receiver could not be appointed inasmuch 
as the provisions of Order XL, Rule 1, Sub-rule (2) did not authorise such 
an appointment. 

Unfortunately at that time the attention of the Bench was not drawn 
to the several previous cases which were relevant. We might mention that 
in Kirtarth Gir.v. Mathura Prasad Ram? it had been held by a Bench of 
which one of us was a member that when in execution proceedings a receiver 
is appointed, he is put into the position of the judgment-debtor and there is 
no transfer of the property from the judgment-debtor to him and that 
accordingly the appointment of a receiver whethet the interest of the judg- 
ment-debtor is transferable or not does not offend against Section 20, Sub- 
section (3) of the Agra Tenancy Act. In Rajindra Narain Singh v. Mst. 
Sundara Bib? their Lordships of the Privy Council held that although a right 
to future maintenance was not attachable and should not be sold, a receiver 
could be appointed to realise rents and profits with a direction to pay there- 
out a sufficient and adequate sum for the maintenance of the members of 
the family and to apply the balance, if any, to the liquidation of the decree. 
This case was followed and relied upon by another Bench of which one of 
us was a member in another unreported case of Hanuman Prasad v. Bal- 
bhaddar Prasad—Execution First Appeal No. 185 of 1933, decided on Sep- 
tember 7, 1933—in which it was pointed out that the appointment of a 
receiver being one of the modes prescribed in Section 51 of the Civil Pro- 
cedure Code for the execution of a decree, such an appointment was legiti- 
mate and there was nothing in the Bundelkhand Land Alienation Act which 
was contrary to it. A similar question arose before their Lordships,of the 

"LL. R. 46 All. $24 OO 9L L R. 47 All 385 


97 





Sulaiman, 


CJ 


Civil 





1934 





MANOHAR 
SINGH 
v. 
RIAZUDDIN 





Sulaiman, 


C. J. 





772 HIGH COURT [1934] 


Privy Council in Sir Wasif Ali Mirza Nawab Bahadur of Mursbidabad v. 
The Karnani Industrial Bank, Limited*, In that case under the Murshida- 
bad Act of 1891 the Nawab Bahadur was not authorised to sell, mortgage, 
devise or alienate the property but was entitled to appropriate the income 
of the property granted by Government. Their Lordships held that inas- 
much as the Nawab had a disposing power over the income, once this was 
established no question of public policy was involved and their Lordships 
were unable to see that either the terms of the statute or the indenture were 
contravened by aiding the creditors of the Nawab to effect payment out 
of his income of the debts which he had incurred. There too the alienation 
of the property was prohibited but there was no express restriction against 
the disposal of the income and it was laid down that the appointment of a 
receiver did not in any way contravene the provisions of the Act. 

The same remarks would apply to the case before us. The prohibition 
in the Bundelkhand Land Alienation Act is confined to the sale in execu- 
tion of any decree or order of a civil or revenue court, and there is no 
express prohibition against the receipt of income by the receiver and its 
disbursement. As one of the modes of executing a decree is by appoint- 
ment of a receiver, we must hold that that method is open to the execution 
court and there is nothing in the Bundelkhand Land Alienation Act which 
has taken away that power. In Section 51 there are four methods speci- 
fically provided, and there is a clear distinction drawn between attachment 
and sale or sale without attachment of property on the one hand and the 
appointment of a receiver on the other. The legislature by expressly pro- 
hibiting the sale and not providing for any restriction on the appointment 
of a receiver must be taken to have left that power of the court intact. 
We must, therefore, hold that the view expressed in Hira Lal’s case was not 
correct, as the attention of the Bench was not drawn to the rulings men- 
tioned above. The view expressed in the later case of Hanuman Prasad 
appears to us to be right. 

The result, therefore, is that this appeal is dismissed with costs. 

Appeal dismissed 
4[1931] A. L. J. 495 


RAM PRASAD RAM AND ANOTHER (Decree-holders) 
versus 
JADUNANDAN UPADHIA (Judgment-debtor)* 


Limitation Act, Arts. 181 and 182(7)—Instalment decree—Dates fixed—"In case 
of default in payment of two successive snstalments, decree-bolder entitled to 
recover whole amount?—Default in payment of first two instalments—Apph- 
cation for execttion—Limitation. 

A compromise decree fixing payments of certain instalments on specified 
dates was passed. It ran, after mentioning the several dates fixed for pay- 
ment of the eight instalments, as follows:—‘In the case of default in the 
payment of two successive instalments, the decree-holder would be en- 
titled to realise the entire balance of his decretal amount, irrespective of 
the fact whether or not instalments have fallen due, by execution of the 
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decree.” ‘The decree-holder filed the present application for execution, in 
which he mentioned all the instalments but did not ask for recovery of 
the first three instalments.. 

With regard to the first three instalments the High Court held that the 
execution court could not take cognizance of these payments as they had 
not been certified, and it must therefore be presumed that the judgment- 
debtors had made default in the payment of the first three instalments. 

The next question that arose was whether the application for execution 
was barred by time. The High Court was of opinion that the decree-holder 
had two distinct rights, viz., (1) to receive instalments as and when they 
fell due; (2) to enforce the payment of all the instalments that might 
remain unpaid, in the event of two successive instalments remaining unpaid. 
In the present case the second right was time-barred as the present applica- 
tion was made more than three years after the right to apply first accrued 
on default of first two instalments, Art. 181, Limitation Act, being 
applicable. But if the second right is time-barred it would not follow 

_ that the first right is also time-barred. The decree-holder could therefore 
recover such of the instalments as had fallen due on the date of the appli- 
- cation for execution, and Art. 182(7), Limitation Act, was applicable. 
. EXECUTION SECOND APPEAL from a decree of Basu SHIVA HARAKH 
Lat, Additional Subordinate Judge of Ballia, confirming a decree of MAULVI 
SHaH Wati ALAM, Munsif. 


K. Verma and-V. D. Bhargava for the appellants. 
- A. P. Pandey and K. N. Pandey for the respondent. 


The following judgments were delivered:— 


SULAIMAN, C. J.—This is an execution appeal by judgment-debtors. 
A compromise decree fixing the payments of certain instalments om speci- 
fied dates was passed. ` The decree further provided that in case of default 
of two consecutive instalments the decree-holder would have the right to 
recover the whole amount by execution. The dates fixed for payment were 
June 6, 1925, June 13, 1926, June 15, 1927, June 3, 1928, June 22, 1929, 
June 11, 1930, May 31, 1931 and June 18, 1932. The decree- holder filed 
the present application on May 21, 1931, in which he mentioned all the 
instalments but separated the first three from the rest by means of cross- 
marks. . He did not indicate in his application that it was his case that these 
instalments were barred by time or that they had been paid, but it is a fact 
that he did not ask for recovery of ‘these instalments. The judgment- 
debtors took objection that the application was barred by time because the 
right to apply accrued’ when the second default was made in 1926. ‘The 
decree-holder replied by filing an application alleging that he had received 
payment of the first three instalments. The courts below have found that 
the first three instalments were in fact paid and that there was no default. 
The lower appellate court has accordingly allowed the appeal for execution 
for all the instalments except the last one as to which the application was 
not pressed by the decree-hoder. 
The judgment-debtors have come up in appeal and reiterate their plea 
of limitation and further urge that it was not open to the courts below to 
go into the question of the payments out of court. 

It has to be conceded on behalf of the decree-holder that the jinai 
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alleged to have been made by the judgment-debtors out of court were not 
certified in court or recorded by the court prior to the filing of the objec- 
tion of the judgment-debtors. It was held by all the Judges in the Full 
Bench case of Joti Prasad v. Srichand* that if a statement purporting to 
certify a payment out of court is made by the decree-holder after the con- 
troversy had arisen it cannot have the force of a certificate. It is impossible 
to hold that the mere placing of certain cross-marks after the first three 
instalments amounted to any intimation to the court that the decree-holder 
was certifying payment of those instalments. The idea did not seem to 
have struck the decree-holder till some time after the objection was filed by 
the judgment-debtors alleging that no payments had been made and the 
application for execution itself was barred by time. It must accordingly 
be held that these payments had never been certified within the meaning of 
Order XXI, Rule 2 of the Civil Procedure Code and therefore the execution 
court cannot take cognizance of any such alleged payments. The courts 
below therefore were not justified in enquiring into this matter. When 
these alleged payments are to be altogether ignored it must be assumed that 
no payments werelin fact made. It would follow that it must be presumed 
that the judgment-debtors had made default in the payment of the first 
three instalments. 

The next question is whether the present application is barred by time. 
The application can be split up into two parts. The first relief being for 
the recovery of the instalments of 1928, 1929 and 1930, and the second for 
the recovery of the subsequent instalments, one of which was later on not 
pressed for. As noted above, the application is for execution of a decree of 
court which fixes certain instalments. So far as the instalments of 1928, 
1929 and 1930 are concerned, dates were specified in the decree on which 
they had to be paid. It is therefore impossible to take the case out of 
Article 182(7) of the Limitation Act. Under that sub-clause an applica- 
tion for execution, where the application is to enforce any payment which 
the decree or order directs to be made at a certain date, must be made 
within three years from such date. The clause applies in express terms to 
the application for execution so far as these three instalments are concerned 
and it is not possible to take it out of that clause. In these circumstances 
the residuary Article 181 would not apply at all to these three instalments. 


It is, however, contended on behalf of the appellants that inasmuch as 
the right to apply accrued on the occurrence of the second default in 1926 
and the decree-holder became entitled to recover the whole amount, time 
began to run in respect of the instalments from that date and the whole 
claim is now barred by time. 

This question came up for consideration before a Full Bench of this 
Court in Joti Prasad v. Srichand of which both of us were members. The 
opinion of the majority of the Bench was that the words “‘at a certain date” 
in Clause (7) of Article 182 meant a specified date and would not be wide 
enough to include any date of default not specified. It was accordingly 
held by the majority that when a default clause of this kind is sought to be 
enforcgd the appropriate article would not be Article 182(7) but the resi- 

7[1928] A. L. J. 966=1 L. R. 51 All. 237 
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duary Article 181. And all the three Judges took the view that so far as 
the instalments which had already fallen due were concerned the appropriate 
Article was Article 182(7). It was only as regards the remaining unpaid 
balance in respect of the instalments which had not yet fallen due that 
two of the Judges thought that Article 181 applied. The view of the 
majority accordingly was that it was not necessary to enforce the default 
clause in order to recover instalments which had already fallen due and 
that.an application for recovery of such instalments would be governed by 
Article 182(7) and would be in time if filed within three years of the 
dates of the various instalments. Am application for recovery of instal- 
ments more than three years old would be beyond time unless there was an 
acknowledgment or payment sufficient to save limitation. But as regards 
the future instalments not‘yet fallen due and which were not yet recover- 
able unless the default clause was enforced the appropriate Article was 
Article 181 and time would nee to run from the date when the right to 
apply accrued: 

The further question as to the date from which the time under Article 
181 would begin to run, namely, whether from the date when the right to 
apply accrued on the first occasion or from the date when it accrued on 
the last occasion did not directly arise in the case because all the instalments 
had fallen due before the application for execution was made. Mukerji, J. 
did not deal with this aspect of the case because he was of opinion that 
Article 181 did not apply at all. On page 980 I remarked 

In such circumstances the application for the recovery of the amounts 
of instalments which fell due more than three years prior to the application 
would, unless it was saved by Sections 19 or 20, be barred by time; but the 
application ‘would still be within time as regards those instalments which 
fell due within three years, in spite of a default clause. As the dates fixed 
for all the instalments had expired before the application for execution was 
made, there was no necessity for the decree-holder to enforce the default 
clause. His application is substantially one for recovery of the total 
amount of the instalments fallen due together with interest. 

I further pointed out that the case would be different if the claim were 
to enforce the default clause before the dates fixed for the subsequent instal- 
ments had arrived. In my separate judgment I did not deal with the ques- 
tion whether time would begin to run from the date when the right to 
apply first accrued or from any subsequent accrual of a similar right. 

Boys, J. seems to have held at page 989 that Article 181 would apply 
to an application. for execution in respect of the future instalments, but 
further added that the right to apply would accrue on the first date of 
default and again on the occurrence of each default in respect of that and 
the previous default. 

Thus, in the separate judgments that were delivered only one Judge 
had expressed the opinion that there would be successive accruals of the 
right to apply, the other two did not express any opinion at all. In the 
opinion of the court which was expressed at the end of the judgment and 
which was the opinion of the only Judge who had expressed it, it was ac- 
cordingly mentioned that if the application is one for the remaining unpaid 
balance of the decretal amount under the second part of the decree (default 
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ca clause) it is not governed by Article 182 at all, but by Article 181 and 
I4 limitation will run from the date of any two successive defaults, the decree- 
"holder being entitled to a decree for the whole of the balance due less the 
Ram PRASAD amount of any individual instalments which, regarded as individual instal- 
RAM Seay ce 
j ments, are not already barred by limitation. 

JADUNANDAN It is quite clear therefore that Article 181 in the opinion of all the 
Uraomna Judges of the Full Bench would not apply.to the application for recovery 
Sulaiman, Of instalments of 1928, 1929 and 1930 in the present case. The application 

C. J. having been made after the instalments had fallen due the appropriate 
Article is Article 182(7); the application for the recovery of this amount 
therefore was well within time. 

As regards the future instalments the decree-holder did not press his 
application for the instalments of 1932, but the lower appellate court has 
ordered execution in respect of the instalment for 1931 which would have 
fallen due on May 31 of that year. The application, however, was made 
10 days earlier and was therefore premature unless the default clause can be 
enforced. 

The condition in the compromise decree already referred to lays down 
that the decree-holder would have the right to recover the whole amount 
on the occurrence of two successive defaults in the payment of instalments. 

‘There had been a considerable difference of opinion as to whether it is 

„open to a creditor to waive his right to recover the whole amount where an 
-“ option is given to him in case of default. So far as the right to sue for 
a recovery of mortgage money is concerned it is now governed by the pro- 
nouncement of their Lordships of the Privy Council in Lhasa Din v. Gulab 
Kunwar? in which their Lordships have clearly pointed out that a fixed 
term for a mortgage transaction may be as much for the benefit of the 
mortgagee as for the benefit of the mortgagor and that it is impossible to 
hold that a mortgagor can, by making default, make the mortgage money 
become due within the meaning of Article 132 of the Indian Limitation 
Act before the expiry of the fixed period. Their Lordships held that a 
mortgagor could not take advantage of his own default and claim a right 
to redeem before the expiry of the period and that therefore the mere fact 
that there was an option given to the mortgagee for his own benefit to sue 
for the whole amount would not make the money become due so as to make 
the time run against the mortgagee. 

But in the latter portion of the judgment their Lordships also pointed 
out that 

If in the Indian cases the question were ‘When did the mortgagee’s cause 
of action arise?’ i.e., when he first became entitled to sue for the relief 
claimed by his suit—their Lordships think there might be much to be said 
in support of the Allahabad decisions. 

The Allahabad view, as expressed in two previous Full Bench cases of Gaya- 
din v. Jhumman Lal and Shib Dayal v. Meberban* was that time began to 
run from the date when the mortgagee first became entitled to exercise 
option no matter whether he chose to exercise it or not. This view has been 
definitely overruled by their Lordships of the Privy Council, but their Lord- 
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ships seem inclined'to the view that if in the Indian cases the question were 
“When did the mortgagee’s cause of action arise?” the Allahabad view might 
well be correct. 

It seems to me that the expression “right to apply accrues” is more 
emphatic than the expression “cause of action arises”. If the date when 
the cause of action arises is to be considered to be the first date when one 
becomes entitled to sue for the relief claimed by him then the date when he 
becomes entitled to apply is certainly the date when the right to apply by 
way of enforcing the default clause accrued to the mortgagee when on the 
first occasion there was a default in the payment of two successive instal- 
ments, namely, in the year 1926. It is true that he did not then apply for 
execution claiming the whole amount, but he certainly had the right to 
apply and so it cannot but be said that the right to apply did not accrue. 
The result would be that so far as the remedy for the enforcement of the 
default clause in the compromise decree is concerned it became time-barred 
after the expiry of three years from June 13, 1926. It is no longer open 
to the decree-holder to claim the recovery of future instalments merely 
because in some future years there has again been a default in the payment 
of two successive instalments. 

This, however, does not mean that his remedy to recover the instal- 
ments as and when they fall due is also equally barred. I have already 
pointed out that the application for execution of the decree for recovery of 
these instalments for which dates have been specified in the decree is govern- 
ed by Article 182 (7). As remarked by me on page 980 in Joti Prasad’s 
case the application is still within time as regards these instalments which 
had fallen due within three years “in spite of the default clause”. I would 
accordingly hold that the application for the recovery of the instalments 
for 1928, 1929 and 1930. is within time, whereas the application for the 
recovery ‘of the instalment for 1931 was premature. I would accordingly 
allow the appeal in part. 


Muxeryi, J.—I entirely agree with the Hon’ble the Chief Justice, but 
having regard to the importance of the points raised in this appeal and 
having regard to the fact that points, similar to the ones before us, arise 
very often in execution of instalment decrees,-I would like to add a few 
words 

The facts of the case are stated in the judgment of the learned Chief 
Justice and briefly they:may be reiterated as follows:—An instalment decree 
was passed on May 12, 1924, in favour of the respondent. It ran, after 
mentioning the several dates fixed for payment for instalments, as follows:— 

In the case of default in the payment of two successive instalments, the 
decree-holder would be entitled (decreedar ko ikhtiar hoga) to realise the 
entire balance of his decretal amount, irrespective of the fact whether or 
not instalments have fallen due, by execution of the decree. 

The decree-holder applied for execution in respect of the last five 
instalments. He did not say in respect of the first three instalments whe- 
ther they had been paid or not. When the application for execution was 
made the judgment-debtors objected that they had never made any pay- 
ment and the application was time-barred, inasmuch as the right # apply 


Civin 


1934 
Ram PRASAD 
Ram 

v. 
JADUNANDAN 
UPADHIA 





Sulaiman, 


C. J 


Mukerji, J. 


Cva 


1934 





778 HIGH COURT [1934] 


for execution accrued to the decree-holder on June 13, 1926. On this the 
decree-holder came forward with an application stating that he had received 
the first three instalments. ‘The courts below have found as a fact that the 


Ram Prasan first three instalments were paid by the judgment-debtors. Having regard, 
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instalments after the judgment-debtors had taken an objection to the exe- 
cution of the decree on the ground that he had made no payment. It 
follows that the courts below were not entitled to go into the question as 
to whether the first three instalments had been paid or not. The judg- 
ments of the courts below therefore, so far as they found that the payments 
had been made, must be regarded as non-existent. We must, however, 
further regard, for the purposes of this case, that the first three instalments 
were never paid. 

In the circumstances, the question arises whether the present applica- 
tion is time-barred. 

According to the terms of the decree the decree-holder had two dis- 
tinct rights. ‘The first right was to receive instalments as and when they 
fell due. The second right was to enforce the payment of all the instal- 
ments that might remain unpaid, in the case of two successive instalments 
remaining unpaid. If it be a fact that the second right is time-barred it 


would not follow that the first right would also be time-barred. 


As regards the second right, namely, to realise the entire amount of the 
decree irrespective of the fact whether the instalments have fallen due or 
not, the majority of the Full Bench in the case already quoted, namely, 
(Joti Prasad v. Srichand) held that Article 181 of Schedule 1 of the Limita- 
tion Act would apply. Then the question is when did the right to apply 
accrue to the decree-holder within the meaning of Column No. 3 of Article 
181. That right to apply would accrue when it would accrue on the first 
occasion. A right to apply may accrue on several occasions but for the 
purposes of limitation the first occasion when the right to apply accrues 
must be taken as the crucial date. This was indicated by their Lordships of 
the Privy Council in the case of Lhasa Din v. Gulab Kunwar’. The right 
to apply in this case, therefore, accrued to the decree-holder on June 13, 
1926. More than three years having elapsed from that date it is no longer 
open to the decree-holder to apply for recovery of such instalments as had 
not fallen due on May 21, 1931, when he made his application for execution. 
It follows that he cannot recover the instalment due on May 31, 1931, 
which had not fallen due on the date of the application for execution. For 
stmilar reasons he could not apply for the recovery of the instalment of 
1932. 


I have already, remarked that the fact that the decree-holder’s second 
right is barred does not force us to hold, as a necessary consequence, that 
the first right is also barred. As pointed out by all the Judges in the Full 
Bench case of Joti Prasad v. Srichand, the instalments, as and when they fall 
due, are recoverable under Article 182(7) of Schedule 1 of the Limitation 
Act. In that view the instalments of 1928, 1929 and 1930 are recoverable. 

[1928] A. L J. 966=1 L. R. 51 All. 237 °{1932] A L. J. 913 (919) 
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| I agree therefore that the appeal should be allowed in part by declaring 
that the instalment which fell due on May 31, 1931 is not recoverable under 
the present application for execution. 

| By THE Court—The appeal is allowed in part and the order of the 
court below is modified to this extent that the application for execution is 
allowed in respect of the instalments for 1928, 1929 and 1930 but is dis- 
missed as regards the subsequent instalments. The parties will receive and 
pay costs in proportion to their respective success and failure in all courts. 


i Appeal allowed 
4 


PRIVY COUNCIL 


| 
COLLECTOR OF GORAKHPUR, AS MANAGER, COURT OF 
; WARDS, MAJHAULI ESTATE (Defendant) 
VETSHS ' 
l RAM SUNDAR MAL anp otuers (Plaintiffs) * 


Hindu Law—Impartible Estate—Junior branch—Right of succession—When lost 
| —Registration Act, Secs. 28 and 49—Fictitions item of property included in 
' a-conveyance—Fraud on the Registration Law—Evidence Act, Secs. 35 and 
| 13—Pedigree mentioned in a decree as filed by a party—Whether ad- 

missible. y 
1 A separation merely in food and worship, that is to say, in the general 
_ Status of the branches, does not destroy that notional jointness which 
, entitles a member of the junior branch to succeed by survivorship to 
' the impartible estate on the extinction of the senior branch; nor is the 
fact that the common ancestor lived so lang as two hundred years before 
the suit enough to raise a presumption of separation. To prove the 

_ separation of the junior branch it would be necessary to show either that 

" the Raja had separated from all branches of the joint family, or that 

the junior branch represented by the claimant definitely gave up their 

\ b right of succession to the estate. g 
The right to maintenance of the junior members of the family out 
| of an impartible estate is based upon joint ownership, .with the result 

' that these members holding zamindari lands for maintenance can be 

» considered as joint in estate with the Raja in possession. 

4 Where a deed of sale purported to transfer as one parcel four villages, 
and, as a separate item of property, a one-third share in a sitting-room 
situate in the midst of a walled garden appertaining to a bungalow, 
and the purchaser was by the deed given no right of way or other access 
to the room; eld, that as a subject of sale this share in the sitting- 
room was of no rcal value, and that not only from the interest in it 
| conveyed, but from its landlocked situation it was a subject incap- 

able of enjoyment by the purchasers, and the insertion of this item of 
| property in the sale deed was a ‘fictitious’ entry made for the purpose 
' of obtaining registration in the district in which it was situate, and 
consequently the registration in that district was invalid. 

The word ‘fictitious’ used in Harendra v. Hari Rasi Debi, 41 I. A. 
; 110=41 Cal. 972 is not confined to non-existing properties. It is satis- 

fied if the deed does not ‘relate’ to a specified property for any effective 
| purpose of enjoyment or use. 
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Where a decree recites that a pedigrce, which is found with it, was 
produced in the suit by a party, the decree is legal evidence that the 
pedigree was filed by that party and the pedigree is admissible either 

- under Sec. 35 or Sec. 13, Evidence Act, and is a relevant admission under 
Secs. 18 and 21. 
APPEAL from a decision of the High Court of Judicature at Allah- 
abad, reported in 1930, A. L. J. 724. 


L. DeGruyther, K. C. and W. Wallach for the appellant. 
A. M. Dunne, K. C. and J. M. Parekh for the respondents. Z 


The following judgment was delivered by 


Lorp BLANESBURGH—The main question for determination on this 
appeal is whether, on the death of Raja Kaushal Kishor Prasad Mal, which 
occurred on January 7, 1911, Indarjit Mal was entitled to succeed to 
the impartible Raj of Majhauli. On the death of the Raja, mutation 
of names had by order dated May 12, 1911, been effected in favour of 
his senior widow without objection or opposition from Indarjit Mal, and the 
appellant was appointed by the Court of Wards to be Manager of the 
Majhauli estate. ‘The respondents are a syndicate now formed to exploit 
the title of Indarjit Mal. He died on August 13, 1921, and they on 
October 30, 1922, purchased from his son, Balbhadra Narain Mal, certain 
of the properties belonging to the Majhauli estate. The consideration 
was Rs. 24,000. The title of the vendor was clearly a doubtful one 
and the price had no relation to the value of the properties purchased. 
It was a sum suitable for the finance of the contemplated litigation, 
or for a substantial part of it. 

On January 5, 1923, two suits were as a result filed in the Court 
of the Subordinate Judge of Gorakhpur against the present appellant, 
the plaintiff in the first suit being added as a co-defendant to the second 
suit. The suits came to be known as the “Majhauli Raj cases.” The 
first was brought by Balbhadra Narain Mal, claiming the Raj. That 
suit, after being consolidated with the other, has been compromised and 
need not be further referred to. The second suit, out of which the 
present appeal arises, was filed at the instance of the members of the 
syndicate, to recover possession of the properties conveyed by the sale 
deed in their favour. This was only two days before the expiry of the 
period of limitation. After subsequent transfer to the Court of the 
District Judge of Gorakhpur, the suit was by decree dated June 8, 1926, 
dismissed with costs. On appeal by the plaintiffs to the High Court 
of Judicature at Allahabad that decree was on February 25, 1930, re- 
versed, and the suit allowed. From this decree of the High Court the 
defendant has now appealed to His Majesty in Council. 

According to the pedigree produced in the suit the common an- 
cestor of the deceased Raja (whose widow is represented by the appellant) 
and Balbhadra Narain Mal, from whom the respondents derive their 
title, was a certain Raja Bodh Mal. According to the same pedigree 
the deceased Raja, on whose death the senior line became extinct, was 
the seventh generation in descent from his ancestor Lakshmi Mal, a 
descen@ant of Bodh Mai, and Balbhadra Narain Mal, the eight in descent 
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from Ananda Mal, the younger brother of Lakshmi Mal. 

In the suit many matters were discussed and adjudicated upon by 
the Courts in India, but of these only three remain for final decision 
by their Lordships. One is whether this pedigree of Balbhadra Narain Co-recron 
Rai has been proved by the plaintiffs, the respondents: A second is Gosacnpun 
whether the sale deed on which their title depends has been duly regis- v. 
tered. Both of these questions were determined in favour of the res- k 
pondents in both Courts, and to their consideration the Board must 
return. But not only because of its general importance but by reason z a A 
also of the fact that the two Courts in India differed upon it, their 779s 
Lordships will first deal with the remaining question still in issue, namely, 
whether, on the assumption that his pedigree has been proved, Indarjit 
Mal was entitled, on the death of the Raja, to succeed to the whole 
impartible Raj to the exclusion of his widow, on whose behalf the present 
appeal is presented. ‘The contention of the respondents was that Indarjit 
Mal, as the nearest surviving male agnate of the deceased Raja and as a 
member of the junior branch of a joint Hindu family, was entitled on 
the extinction of the senior branch by the Raja’s death, to succeed in 
accordance with the customary rule of succession in the family in ques- 
tion. On this point the District Judge came to the conclusion that the 
two branches had been, for at least seventy years, separate, and were at 
the, Raja’s death no longer joint. This was the decision which was 
reversed on appeal, the Judges of the High Court holding that the ap- 
pellant had failed to prove that the junior branch had ever expressly or 
impliedly relinquished their right to succeed by survivorship, which was 
the true issue in the case. i 

i The facts are long and complicated, and it is recognised that their 
real bearing on the final issue must largely depend upon the true state- 
ment of that issue, a question upon which the two Courts in India are 
in acute difference. 

: The facts, however, are set forth with the utmost particularity in 
the, judgment -of the learned District Judge, and his findings are com- 
mented upon by the High Court with care. It will therefore not be 
inconvenient if, in the first instance, their Lordships attempt a brief 
summary of them, indicating as they proceed the main points upon 
which the two Courts are not in agreement. 


|2 


1934 








“1. Upon the question of separation between the branches in resi- 
dence and in food, the learned District Judge thought it to be a fair 
assumption from the evidence that occupying under a babuai grant made 
in 1726 of the village of Dharamner and other properties, Ananda Mal 
and. his descendants had lived ever since in that village, which is situate 
about 10 miles from the residence of the Raja. He considered it to be 
proved by a rubkar, to which he made careful reference, that Ananda 
Malis descendants were living there in 1833, and he was of opinion that 
from the time when Ananda Mal or his ‘descendants established their 
residence at Dharamner the two families were separate in residence and 
in food. The High Court do not question this conclusion, but they 
do not accept the learned Judge’s assumption that’ the families h&d been 
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so separate since the date of the grant. The document dated in 1833, 
upon which he based his primary assumption, did not, they thought, 
show that the descendants of Ananda were living at Dharamner even 
at that time. The oral evidence again, they thought, did not establish 
separate residence prior to the Mutiny. 

The High Court, however, have regard to the fact that the family 
of Indarjit are, and that Indarjit at his death was, living at Dharamner 
and not occupying any part of the residential quarters at Majhauli. 
Accordingly they find themselves justified in concluding that at least 
from about the time of the Mutiny or a little earlier there had been 
separate residence and consequently separate messing. Their Lordships 
in this matter are in sympathy with the conclusions of the High Court. 
But except as one of several circumstances the matter is not, as will be 
seen, of vital importance, it being the view even of the learned District 
Judge that separation in food and residence is ordinarily inconclusive of 
separation, and more particularly so in a case like this, where there ‘was 
no evidence to show when the descendants of Ananda Mal “built up a 
separate house” at Dharamner. 

2. But there was complete separation in worship. Both Courts 
are agreed that while there is nothing on record to show the position 
in this regard before the time of Indarjit Mal, there is definite evidence 
to prove that he never visited Majhauli or took part in the family wor- 
ship there. It is further established that the two families had a separate 
guru and a separate priest. To the learned District Judge the evidence 
established a complete separation in worship between Indarjit Bahadur 
Mal and the late Raja, a circumstance to which he attached great im- 
portance as affording a very strong indication of a general disruption of 
the family connection. The High Court do not question this finding, 
but in the view they take of its relevance to the real issue, as they see 
it, they do not attach to it any final or great importance. 

3. The summary of the relations between the members of the two’ 
families over a very considerable stretch of time made by the learned 
District Judge may be accepted as representing the conclusions drawn 
by both Courts from the evidence: — 

(1) That the Babus of Dharamner never visited Majhauli and were 
never invited by the Raja on any occasion whatever. 

(2) That various other Babus connected with the Majhauli Raj family 
in the same manner as the Babus of Dharamner paid visits to Majhauli 
and were invited on ceremonial occasions. 

(3) That monetary assistance was given by the Raja to Bisen 
Chhattries in general, and to some of the other Babus also, but never to the 
Babus of Dharamner. 

(4) That the Raja used to have several Bisen courtiers, but he never 
allowed any of the Babus of Dharamner to be one of them. 

(5) That villages of the raj were often given out on lease to other 
Babus, but never to the Babus of Dharamner. 

(6) That the Raja would not allow any Babus of Dharamner to be 
employed in his raj in any capacity. 

(7) That there was a well-known tradition of old enmity between the 
Babus of Dharamner and the Mayhauli Raj family. 
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It is recognised that this last proposition is no doubt responsible for 
those which precede it, indicating as they do the natural outcome of a 
long-continued and bitter feud between the two families, which arose, 
it is said, out of an attempt on the part of a member of the junior 
family to assassinate the then Raja. And perhaps the further fact may 
be added that in 1857 the Raja of Majhauli remained loyal to the British 
Government and was rewarded by a grant of additional land, while the 
grandfather of Indarjit Mal fought on the side of the rebels and was 
punished accordingly by confiscation of part of his estate. 

4. There is no doubt that whether in consequence of this estrange- 
ment or for other reasons the financial condition of Indarjit Mal and 
his family was very poor. There are no less than 13 documents showing 
that between 1898 and 1907 Indarjit and his son transferred small 
parcels of their share in village Dharamner for quite inconsiderable sums. 
One sale deed for a price of Rs. 299.15 was made in order to pay two 
previous debts and to receive a balance of Rs. 110.13 to meet the ex- 
penses of a daughter’s marriage. On this matter the District Judge 
remarks:— 

Anyone who is conversant with joint family lıfe among Hindus knows 
that the marriage of a daughter is a sacred duty which is binding on all 
the members of the family. It is impossible to conceive that Indarjit 
Mal was compelled to borrow the petty amount mentioned above for the 
marriage of a daughter though he was joint with the holder of the 
Majhauli Raj. Such an act would have brought opprobrium on the Raja 
himself. 

5. It is perhaps convenient at this point to observe that these last 
matters, to which the learned District Judge attaches so much importance 
in support of his conclusion that the two branches of the family had 
become completely separate, may be regarded from another point of 
view. The impoverishment of the Dharamner branch may well have 
furnished an additional reason for a desire on the part of the Raja to 
have nothing to do with his poor kinsmen; while these, if they were 
able to arrange for the marriage of a daughter without assistance from 
the Raja, might well decide to do so in view of the terms on which 
the families stood to each other. 

6. The conduct of Indarjit Mal is relied upon by the learned Dis- 
trict Judge as showing that he did not consider himself a member of 
the joint family when the succession opened by the death of the Raja 
Kaushal. Indarjit lived until August 13, 1921—that was 1014 years 
after the death of the Raja. During his lifetime he made no attempt 
to assert his title to the estate. On February 8, 1911, the widow ap- 
plied for, and on May 12, 1911, obtained, mutation of the estate 
in her favour. Further, on February 19, 1912, Balbhadra Narain Mal 
applied to the then Collector of Gorakhpur, that his eldest son, ought 
on the footing that he had a chance of succeeding to the estate as a 
reversioner, to have a provision made by the Court of Wards for his 
education. This application and similar applications which were after- 
wards made show that neither Indarjit nor his son made any claim by 
survivorship to immediate possession of the raj. z 
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Civit These facts are accepted by the High Court. It will, however, 
be more convenient to deal later with their comment upon them. 
= There is one further matter to which attention may be directed, 
eee although it is not in terms alluded to either by the learned District Judge 
Goranupur of by the High Court. It appears from a rubkar dated November 26, 
v. 1836, relating to the village of Dharamner, and already referred to, that 
ae that village was included in the estate of Raja Tej Mal: that after the 
—— death of the Raja under a rubkar dated April 24, 1833, the names of 
Pees hee the Rani and the then Raja and his son were recorded; but that 
now on enquiry it has been ascertained that this village was included in 
the estate of the Rani, but as a babuai property it remained in the pos- 
session and occupation of Babu Nand Kishor Mal and others who are the 
collaterals of the Raja. 

Nand Kishor Mal was a member of the junior branch of the family 
to which Indarjit belonged. The document then goes on to say that 
the agents of the Rani and the Raja attended and admitted that, al- 
though the village had been included in the estate of the Raja, it was 
in the possession and occupation of Babu Nand Kishor Mal and that his 
clients had no claim for it in any way. Under these circumstances the 
village with the correct revenue was settled with Nand Kishor Mal and 
others, the amount, as shown by exhibit D. 23, being a uniform jama of 
Rs. 1,000 a year. It appears from subsequent sale deeds that various 
members of this junior branch thereafter dealt with parcels of this original 
babuai grant as absolute owners by dispositions thereof from time to 
time. It will be convenient to deal with the precise significance of all 
this at a later stage. As has been said, it has not influenced the judgment 
of either Court in India. 

Now it is not to be denied that the cumulative effect of the above 
facts as found by the learned District Judge, even when qualified, to 
the extent to which their Lordships think they should be, by the find- 
ings of the High Court, go far to establish that for many years before 
the death of Indarjit Mal the condition of jointness in general status 
between these two.branches of this ancient family had been lost, and 
it is not surprising that the learned Judge treating this, as being in point 
of law the true issue to which his mind had to be addressed, should have 
concluded after a powerful summary of its cumulative effect that Indarjit 
Bahadur Mal was not joint with Raja Kaushal Kishor, the last holder 
of the Raj. 

But while so expressing himself the learned Judge makes it clear 
that this final conclusion of his was largely dependent upon the actual 
facts of which proof was by law required, and upon this question he 
states his own views with the utmost clearness, as the following amongst 
other passages in his judgment show. i 

Having asked what constitutes separation in a family like the Majhauli 
holding impartible property only, the learned Judge proceeds to say:— 





1934 


It is necessary to decide this question so that a proper standard may 
be laid down for the appreciation of the various facts which have been 
goved by the defendant in order to establish separation in the present 
case. 
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And then, after referring to the Telwa case! and the Serampore case”, 
he enquires what was the conclusion which this Board had then reached 
upon the question of what constitutes separation in respect of an impar- 
tible estate. And his answer is:— 

I think they have now definitely decided that there is no difference 
between partible and impartible property in that respect so that a separa- 
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intention to that effect by any member of the family. It is further clear 
to my mind that the member who thus brings about a separation may be 
the holder of the impartible property himself. 

Later the adds:— 

It must . . . be taken for granted that the Telwa case stands as a 
clear authority for the proposition that a separation is possible in a family 
owning impartible property alone without any relinquishment by the junior 
member of his contingent right of succession, and we must proceed tv 
consider the facts set out by the defendant in the present case in order 
to establish separation. 


And the learned Judge’s conclusion of the whole matter as above 
set forth follows an elaborate examination of the evidence of the basis of 
the law as stated by him. This is shown by the closing words of his 
judgment:— 

It is true that there is no evidence of a definite partition between the 
families or of a relinquishment of the right of succession by Indarjit Mal 
or by any one of his ancestors. But in view of my finding of the legal 
aspect of the question I think these elements not necessary to constitute 
separation of a family holding impartible property alone. I therefore find 
that Indarjit Bahadur Mai was not joint with Raja Kausha Kishor, the last 
holder of the estate. 

The learned Judge, that is to say, leaves entirely open the question 
whether even on his finding of the facts the same result would have fol- 
lowed had his opinion on the legal aspect of the question been different; 
in other words, had his view of the law been that in order to constitute 
separation of a family holding impartible property only there must be 
either a definite partition between the families or a relinquishment of 
the right of succession by the junior branch. 

Now when this suit was before the District’ Court the case of 
Baijnath Prashad Singh v. Tej Bali Singh? had been decided by this Board, 
but the full implications of the judgment: there delivered by Lord Dunedin 
and later to ‘be stated were not perhaps fully appreciated. 

Again, the Telwa case, upon which the learned Judge placed final 
reliance, while already questioned as a case of general application, had not 
then been described as it was by this Board in Konammal v. Annadana’, 
as a case laying down no general proposition of law, for the purpose of 
that case or, as may now be added, of this case. 

It is therefore not surprising that in the then state of the authorities 
the learned Judge expressed the law as he did. But the High Court had 
before them the Case just cited of Konammal v. Annadana, and their Lord- 
ships have now before them also the case of Shiba Prasad Singh v. Rani 
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Prayag Kumari Debi’, the effect of these decisions being finally to settle the 
law upon this vexed question. Somewhat tentatively phrased, the rule is 
thus expressed in 55 I. A. at p. 127 by Sir John Wallis delivering the judg- 
ment of the Board:— 

These authorities, in their Lordships’ opinion, go far to support the in- 
ference deduced by Ramesam J. [in the Court below] from an examina- 
tion of the cases, that in order to establish that an impartible estate has 
ceased to be joint family property for the purposes of succession it js 
necessary to prove an intention expressed or implied on behalf of the 
junior members of the family to give up their chance of succession to the 
impartible estate. 

And quite definitely this same rule is thus enunciated in 59 I. A. 
at p. 345 in the following words of Sir Dinshah Mulla when delivering 
the judgment of their Lordships: — 

In order to establish that a family governed by the Mitakshara in which 
there is an ancestral impartible estate has ceased to be joint, it is necessary 
to prove an intention, express or implied, on the part of the junior mem- 
bers of the family to renounce their right of succession to the estate. It 
is not sufficient to show a separation merely in food and worship. 

In these circumstances the High Court were justified, relying only 
on 55 I. A. 127, and even more would they have been justified had 59 
I. A. 395 then been decided, in saying in their judgment as they do 
that:— 

It is quite clear that the learned District Judge has approached the case 
from a totally wrong standpoint inasmuch as he thought that it was 
wholly unnecessary to establish any relinquishment of the right of suc- 
cession. We must therefore examine the tacts found by him or disclosed 
by the evidence from this new angle of vision. 

Now all the cases and reasons for the decisions of the Board in 55 
I. A. and 59 I. A. are fully dealt with in the judgments there. It is un- 
necessary and it would be tedious to sct them forth again. With reference 
to the general position thereby established their Lordships, before following 
the High Court into their examination of the facts would say only this: — 

1. The decisions of the Board in the Surfaj Kuari case, and the first 
Pittapur case’, appeared to be destructive of the doctrine that an impar- 
tible zemindari could be in any sense joint family property. 

2. This view apparently implied in these cases was definitely nega- 
tived by Lord Dunedin when delivering the judgment of the Board in 
1921, in 48 I. A. 195. 

3. One result is at length clearly shown to be that there is now no 
reason why the earlier judgments of the Board should not be followed, 
such as for instance the Chellapelli case’, which regarded their right to 
maintenance, however limited, out of an impartible estate as being based 
upon the joint ownership of the junior members of the family, with the 
result that these members holding zemindari lands for maintenance could 
still be considered as joint in estate with the zemindar in possession. Such 
was the position of the junior branch in this case under the babuai grant 
of Dharamner, to which reference has so often been made in the course 
of these proceedings. 
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4. It is the view of both Courts in India that there is no evidence 
here of a definite partition between the families. Now if in the case of an 
impartible zemindari like this there was to be a separation it would have 
to include all branches of the joint family. To prove, therefore, the 
separation of the junior branch it would be necessary to show either that 
the Raja had separated from all the junior members of the family, a 
conclusion negatived by the fact that members of more remote branches 


gave evidence for the defendant, or that the branch represented by the. 


plaintiff separated themselves from the rest of the family, which is not 
to be supposed, seeing that their chance of succeeding to the raj as next 
branch was their greatest asset. And here, as the learned District Judge 
finds, there is no evidence of the relinquishment of the right of succession 
by Indarjit Mal or by any one of his ancestors. 

4. The mere fact that the common ancestor lived so long as two 
hundred years before suit is not enough to raise a presumption of separa- 
tion. Ramesam J. in his judgment in Konammal v. Annadana instances 
a pedigree showing a common ancestor as remote as or remoter than the 
common ancestor in the present case without any suggestion made that this 
remoteness raised any presumption of separation as to the impartible estate 
either in the High Court of Madras or in the judgment of the Board. See 
13 M. I. A. 333. In the present case we find a member of this junior 
branch of the family asserting his position as a member of the family in 
a suit in 1806. 

5. With reference to the rubkar of 1836, all that really appears from 
exhibits P. 7 and D. 23 is that the village of Dharamner—the subject of 
the babuai grant of 1726—was settled then with this branch, the agents 
of the Raja and Ranee not objecting and disclaiming any interest. - The 
only result of this disclaimer was to make the revenue payable to the 
Government direct instead of to the Ranee. If this had been a perma- 
nently settled estate the Raja would have been entitled to the revenue 
and this subsequent arrangement would have been important. But in 
the then position the only question was whether the land revenue was to 
be collected from the babus in possession. The fact that the Raja had no 
objection to its being so” collected has little, if any, weight as evidence 
of separation, and while it was right to mention the incident in order to 
show that it had not been overlooked, it is not remarkable that it had 
not been referred to in India nor was it included in the argument of 
counsel for the appellant before the Board until his attention was drawn 
to it by one of their Lordships. 


6. The recent decisions of the Board constitute a further landmark 
in the judicial-exposition of the question at issue here. While the power 
of the holder of an impartible raj to dispose of the same by deed (Surtaj 
Kuari’s case?) or by will, the first Pitiapur case’°: Protap Chandra Deo v. 
Jagadish Chandra Deo™, remains definitely established, the right of the 
junior branch to succeed by survivorship to the raj on the extinction of the 


senior branch has also been definitely and emphatically re-affirmed. Nor 
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must this right be whittled away. It cannot be regarded as merely visionary. 

As was pointed out in Baijnath Prashad Singh’s case, when before the 
Allahabad High Court—38 All. 509—the junior members of a great 
zemindari enjoy a high decree of consideration, being known as babus, 
the different branches holding babuana grants out of the zemindari. 
Their enjoyment of these grants is attributable to their membership of 
the joint family, and until the decisions above referred ta beginning in 
1888 supervened, they had no reason to believe that their rights of suc- 
cession were being imperilled by their estrangement from the zemindar 
in possession. Great caution must therefore be exercised in attributing 
any special consequences to conduct only significant in the light of these 
decisions now explained. 

Returning now to the examination of the evidencé made by the 
High Court, the learned Judges embark upon it with the statement al- 
ready foreshadowed upon a claimant to an impartible estate to establish 
a jointness in general status between the two branches of the family in 
order to supersede the widow—as the learned District Judge thought— 
or whether, as they thought, it is only incumbent upon him to establish 
a notional jointness with the burden on the opposite party to show a defi- 
nite renunciation of their right to succession. . 

And the learned Judges examined the evidence in order to ascertain 
whether the defendant had discharged the burden so laid upon him. And 
they found that he had not. 

- It is not necessary that their Lordships should in detail go through 
all the different qualifications which, approaching the facts from this 
totally different angle, the learned Judges of the High Court introduce 
into the findings of the learned District Judge. Some of these have al- 
ready been referred to. On the question of the remoteness of the com- 
mon ancestor they gave further instances justifying their assertion that in 
many of the cases relating to impartible property the pedigree as a rule 
has been a long one. Differing also from the learned Judge in the impor- 
tance he attached to separation in worship they make it clear that how- 
ever important this may be on a question of jointness in general status it 
does not imply any intention on the part of the junior members to give up 
their right of succession to the estate. Withdrawal by the Raja from 
social intercourse with a junior branch may be regarded in the same way; 
and with reference to the inferences sought to be drawn from Indarjit’s 
actions after the Raja’s death the learned Judges point out, that it is at 
the death and not at some later period that the separation must be estab- 
lished. : 

Upon the whole case their Lordships are content to say that they 
concur with the learned Judges in their conclusion which is thus ex- 
pressed:— 

On an examination of the entire evidence as referred to by the learned 
District Judge and after weighing all the circumstances brought out by 
him we are unable to agree with his conclusion in the light of the recent 
pronouncement of their Lordships of the Privy Council. We think that 
the burden lay heavily on the defendant to establish that the estate was 
hefd as the separate property of the Raja Kaushal Kishore and that a sepa- 
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ration had been brought about by an intention express or implied on the 
part of the junior branch to relinquish their right to succession to the 
impartible estate whenever a succession opened. We must therefore hold 
that it is not established’ that Raja Kaushal Kishor was separate from 
Indarjit Bahadur in the sense that the latter had lost all right to succes- 
sion in case the former died without a child and without having disposed 
of his estate in his lifetime. 

Their Lordships now proceed to the consideration of the two further 
issues in the appeal upon which both Courts in India were in agreement. 
The first relates to the pedigree propounded by the plaintiffs. Was it 
proved by sufficient evidence? 

is question was dismissed with gréat elaboration in both Courts 
in India and it was argued in much detail at their Lordships’ Bar. Their 
Lordships are satisfied that the objections taken to the sufficiency of proof 
of a pedigree which seems to have been notorious in the family for gene- 
rations are purely technical and as they are in agreement with both Courts 

upon it they will deal briefly with the question. 

í There are produced certified copies of the decree in the suit of 1805 
already referred to and of two pedigrees, P. § and P. 6, found with it, 
all of which are by statute to be deemed originals. The decree recites 
that pedigrees had been filed by both the parties, and sets out according 
to both pedigrees the descent of Daryao from Bodh Mal, the common 
ancestor. This is the only part of the second defendant’s pedigree in 
dispute. If the decree is legal evidence that pedigrees were filed by both 
parties, we may presume that the two pedigrees P. 5 and P. 6 found with 
the decree were the two pedigrees filed in the suit. Both pedigrecs should 
have been admitted as pedigrees filed by the respective parties to the suit 
and not as evidence of relationship under Section 32 (5) of the Evidence 
Act. The statements in the decree that the pedigrees were filed is evidence 
either under Section 35 as an entry in a public record, or under Section 13 
as evidence of the course of proceedings in a suit. In 18 Mad. 73 a state- 
ment amounting to an admission which was contained in a judgment was 
received in evidence under Section 35 as an entry in a record made by a pub- 
lic servant in the course of his duty. There is much to be said for this 
view of Section 35. In India judgments have to be in writing and signed 
by the Judge and the original judgments and decree are records of the 
Court and retained in the record room, the parties being supplied with 
certified copies only. The pedigrees themselves are the best evidence of their 
contents. P. 5, the pedigree filed by the Rani, should therefore have been 
received when tendered, and it might be necessary to have it filed in 
evidence, unless the circumstances bring it within Section 65 , Clause (c) 
of the Act. It may be accepted that they do. 

The question whether statements in judgments and decrees are ad- 
anissible under Section 13 read with Section 43 is elaborately discussed by 
Sir John Woodroffe in his new edition of the Evidence Act [1931] p. 181 
et seq. Fe would hold that they are,not admissible at all under Section 
13; but this view is not in accordance with the decisions of the Board in 
Ram Ranjan Chakerbati ¥. Ram Narain Singh? and Dinomoni y. Brojo 
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ayn  Mohin#®, At the bottom of page 194, however, the learned author treats 
judgments as evidence of admissions by ancestors. There are great diff- 
culties about Section13, but Dinomonr’s:case is express authority for the 
Corzecror proposition that “on general principles and under Section 13” orders 
Gonarururg made under the Criminal Procedure Code are admissible for the purposes 
v. mentioned in the passage quoted at p. 191 from the Board’s judgment. 
a his All really wanted here in order to prove that the pedigree filed by 
‘the Rani in 1805 is an admission of the second defendant’s descent from 
Lord Bodh Mal is to use the statement in the decree that the pedigrees produced 
Blancsburgh ore filed by the parties. If other entries made in records by public 
officers are admissible it would be absurd that such an entry as this in a 
decree should be inadmissible. In the result their Lordships are prepared 
to hold the pedigree admissible under Section 35. In their judgment, 
moreover, the two decisions of the Board already referred to are sufficient 
authority for holding it admissible under Section 13. The pedigree filed by 
the Rani in 1805 if admissible is clearly a relevant admission under Sec- 
tion 21 against the present Rani as her representative in interest, and an 
admission within the definition in Section 18 of the Evidence Act. 
Upon this issue therefore their Lordships find themselves in agree- 
ment with both Courts below. 
They now proceed to consider the third question raised by the appeal 
—whether the registration of the sale deed of October 30, 1922, was 
valid. 
The deed is a registrable instrument under Section 17 of the Indian 
Registration Act, 1908. Section 28 of that Act requires that every re- 
gistrable document 
shall be presented for registration in the office of a sub-registrar within 
whose sub-district the whole or some portion of the property to which 
such document relates is situate, 
and Section 49 enacts that no registrable instrument shall affect any 
immovable property comprised therein unless it has been registered in 
accordance with the provisions of the Act. The sale deed was registered 
with the sub-registrar of Gorakhpur. The only justification for regis- 
tration with him was that there is included in the deed, as a separate item 
of transfer, an undivided interest in a small sitting-room situated in 
Gorakhpur, later to be described. The question is whether in all the 
circumstances of the case the deed related to that property within the 
meaning of the statute. If it did not, the registration was inoperative. 
The facts raising the question are clear enough. The inferences to 
be drawn from them are not so clear. The deed purports to transfer as 
one parcel four villages of the Majhauli estate, and, as a separate item 
of property, a one-third share in a sitting-room in a garden appertaining 
to the Majhauli Kothi in Mohalla Dandpar, Gorakhpur. As compared 
with the value of the four villages this poperty is insignificant, almost 
derisory. i 
The villages yield a gross income of nearly Rs. 10,000 and the Gov- 
ernment revenue is Rs. 8,213. In the claim the entire summer room is 


valued at Rs. 150. The purchase price fixed by the deed was, as has been 
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seen, Rs. 24,000. The inclusion in the parcels of the fraction of the room Cv. 
referred to had, it has been found, no influence whatever upon that price, 7), 
arrived’ at, as it will be recalled it was, irrespective of actual value. The 
room is described by the learned District Judge as COLLECTOR 
a pukka platform, circular in shape, having a diameter of 1314 feet and ee ee 
covered by a tiled roof. v. 

It is situate in the midst of a walled garden surrounding the Majhauli Ras Suxzar 
Kothi. No part of the garden is included in the sale. The purchaser "= 
is by the deed given no right of way or other access to the room. Lod 

It is accordingly true of it to say that as a subject of sale this item Bla7esbursh 
was of no real value, and that not only from the interest in it conveyed, 
but from its landlocked situation it was a subject incapable of enjoyment 
by the purchasers. It has been found, in the language of the learned 
District Judge, that this insignificant item of property was never con- 
templated as really forming a part of the consideration and was entered 
in the sale deed presumably with the only object of getting the decd re- 
gistered at Gorakhpur. 

The High Court is in agreement with this finding, which, being 
concurrent, their Lordships accept. They may say, however, as a result 
of their own examination of the evidence, that it is in their judgment, 
irresistible. £ 





But there are some further facts to which reference must now be 
made. While both Courts in India find that the parties to the deed re- 
garded this subject of sale as parcel of the Majhauli Raj and therefore 
comprised in the claim thereto made by Balbhadra Narain Mal it had, in 
point of fact never been incorporated with the Raj and was an item of 
property to which Balbhadra had no right or title whatsoever. And 
there are two further facts which may be of assistance in reaching a true 
conclusion in this matter. ‘The first is that in evidence an attempt was 
made on behalf of the plaintiffs to show that this room was what remained 
of a place of residence at Gorakhpur which the purchasers desired to ac- 
quire. And the next is, that accordingly to this same witness he desired the 
whole Kothi to be included in the sale but that Balbhadra objected and 
would consent to the inclusion therein of no more than the undivided 
third part of this inaccessible room. And it is also to be noted that each 
of the remaining two-thirds of the room was so to speak earmarked for 
inclusion in two further sale deeds which, as is shown by this sale deed, 
were contemplated as possible in the future for execution by Balbhadra 
in favour of the respondents. The purpose of this sale deed was to 
enable the ““Majhauli Raj cases” to be financed to the extent of Rs. 24,000. 
It was apparently realized that this sum might not suffice for its purpose. 
Provision accordingly is made for the sale in the future by two further 
separate deeds each of two further-villages outside of Gorakhpur each for 
Rs. 12,000, and in each case with a third of this sitting-room in Gorakh- 
pur included as a separate parcel. It seems to their Lordships almost 
obvious that this inaccessible item of property valueless to the purchaser 
either in undivided shares or as an entirety was selected for service, even 
in advance, only in order that some colour for the registration ef each 
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deed in Gorakhpur might appear upon its face. And this conclusion is 
assisted by some evidence of Shiam Rathi, the scribe who prepared it. He 
asked his principal, Ram Ghulam, why a third share of the room was 
being entered in the deed, as it would be of no use whatever. The answer 
given in no way disputes that statement of Shiam Rathi’s who was an in- 
genuous witness. He knew, he said, that if he agreed that the room was 
mentioned in the deed merely to enable its being registered at Gorakhpur 
the suit would fail on the ground of invalid registration. Yet both 
Courts held that the registration was valid. 

Now the learned District Judge, so soon as he found that the sitting- 
room was an existing thing, so that its insertion as a subject of sale could 
not, as he thought, within the decision of this Board in Harendra v. Hari 
Rasi Debi, be regarded as “fictitious,” decided that he was not at liberty 
to consider whether it was the intention of the parties that the sitting- 
room should be an effective subject of sale. They had kept within the 
letter of the law, he thought, and the registration must be upheld. It 
seems from some passages in his judgment that if he had felt himself at 
liberty to consider the intentions of the parties in this matter he might 
have reached the same conclusion as that at which their Lordships have 
arrived. 


In the High Court the learned Judges were of opinion, and their 
Lordships think rightly so, that they were bound to go into this question 
of intention, and having done so they arrived at the conclusion that the 
entry of the sitting-room in the deed was not a fictitious entry within the 
meaning of the decision of the Board already cited, and although on the 
facts of the present case one could not help feeling that the parties to the 
sale-deed under consideration attempted to juggle with the registration 
law, still the question was whether they had overstepped the bounds laid 
down by the law, and the learned Judges felt that that question must 
be answered in the negative. 

In reaching that conclusion, however, they failed to refer to or to 
take into account all the circumstances which their Lordships have detailed, 
and it becomes the duty of the Board to consider the question afresh in 
their light. 

They have done so and, having regard specially, although not exclu- 
sively, to the facts that this undivided share in this sitting-room was 
agreed by one of the purchasers to be of no value, that both in respect 
of the interest taken in it and in respect of its complete inaccessibility, it 
was incapable either of being utilized or enjoyed by the purchaser; that 
the vendor refused to include in the sale any subject in Gorakhpur to 
which these disadvantages did not attach, they think that one of two in- 
ferences alone is possible: either that it was never intended by either party 
that the sitting-room should for any purpose other than that of regis- 
tration be subject of sale at all, or that the vendor only included it because 
he knew that it never could become an effective subject of enjoyment or 
occupation by the purchasers. The word “fictitious” used in Harendra 
v. Hari Rasi Debi, ubi cit., is not confined to non-existing properties. It 

s 141 I. A. 110 
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is satisfied if vs deed does not “relate” to a “specified property for any Cwn. 
effective purpose of enjoyment or use. - aad 


1 
In their Lordships’ opinion, all the facts of the case, if not stronger, 2 





‘are at least as strong as those in either Harendra v. Hari Rasi Debi, ubi cit., ne 


or Biswanath v. Chandra’, and, paraphrasing the words used in the latter Cae 
case, the circumstances here leave in their minds no doubt that the parties v. 
never intended that this undivided share of this sitting-room should Rank SURDAN 
really be sold. The so-called sale was a mere devise to evade the Regis- —- 
tration Act. Lord 


On this last issue accordingly the appeal, in their Lordship? judg- Blaneskitgo 
ment, succeeds, and they will humbly advise His Majesty that it be al- 
lowed, that the decree of the High Court be discharged and that of the 
District Judge restored. 
The appellant will have his costs of the appeal to the High Court 
and of this appeal. 
l Appeal allowed 
The Solicitor, India Office—Solicitor for the appellant. 
Hy. S. L. Polak ¢ Co.—Solicitors for the ponden 
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KAMAKHYA NARAIN SINGH (Plaintiff) Taya. 
versus fas 
ABHIMAN SINGH AND OTHERS (Defendants) * Jxiy 2 
Grani—Construction—Jagir held in liew of services—When performance of Loan Towns 
services a condition of grant—Record of Rights—Entry in Khewat— Lor 
Presumed to be correct—Rebuttal—Onus. RUSSELL or 
A village was granted as jagir for the purpose of ensuring , that the Kuowa 
grantee, his sons and grandsons should recite daily one chapter of Sir Rect Os 


Bhagwat and the terms of the Sanad, which was granted in 1852, made $m Lancrrort 
no reference to any rent. Subsequently a kabuliyat was executed in Sanvrrson 
1856 and it was therein provided that if the rent fell into arrear or the s is 
. : 3 HADI LAL 

grantee be removed from service he would give up possession of the 
village. Held, that the true construction of the two documents is that 
the performance of the said service was a condition of the grant, and 
upon the discontinuance of the service the grantor became entitled to 
obtain possession of the said village. 

An entry in the survey khewat raises the presumption that the parti- 
culars therein recorded are right. But such presumption may be rebutted 
and the onus rests on the person who alleges that the entry is incorrect. 


APPEAL from a decision of the High Court of Judicature at Patna. 
A. M. Dunne, K.C. and W. Wallach for the appellant. 
The following judgment was delivered by 
Sm LANCELOT SANDERSON—This is an appeal by the plaintiff in the Sir Lancelot 
suit, a minor appearing through the Court of Wards, from a decree of the Sanderson 
High Court of Judicature at Patna dated November 19, 1930, which 
P. C. A. 2 of 1933 
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reversed a decree of the Additional Subordinate Judge of Hazaribagh 
dated June 23, 1928, and dismissed the plaintiff’s suit. 


The suit was for a declaration that a village called Ghutibar became 
liable to resumption. on the cessation of certain services, viz., the cessation 
of reciting one chapter of the holy book of Srimadbhagwat before the 
God Saligram from the month of April, 1920 a.D., and that thereafter 
the defendants had no right to remain in possession of the said village in 
view of the rights of the plaintiff; for a decree for khas possession of the 
said village; for mesne profits and for any other relief to which the 
plaintiff might be found entitled. 

Defendants 1 to 8 filed a written statement denying the discontinuance 
of the worship, and alleging that they were not in possession of the 
village and stating that they had no objection to the plaintiff taking 
possession of the village. 

Defendants 9, 12 and 13 filed a joint written statement, in which it 
was alleged amongst other matters that the grant, to which reference will 
presently be made, was burdened with the service of reciting Bhagwat, 
but that the said reciting was not a condition of the grant and that sub- 
sequently rents were imposed in lieu of the recitation of Bhagwat. 

It was further alleged that the said reciting had not been discon- 
tinued. 

Defendants 10 and 11 filed a separate written statement which alleg- 
ed that the reciting of the Gita (presumably meaning the Bhagwat) was 
not a condition of the said grant, that the descendants of the grantees were 
still daily reciting the Gita, and that the survey record showed that the 
tenure was not resumable. 

Defendants 9, 12 and 13 contested the suit, the guardian ad litem of 
defendants 10, 11 and 14 watched the trial; the defendant No. 15 did not 
appear. 

The Subordinate Judge made a decree in favour of the plaintiff for 
recovery of possession of the said village and made a declaration that the 
plaintiff was entitled to recover mesne profits from the defendants 9 to 15 
for the period mentioned in the decree with directions as to the ascertain- 
ment of the said mesne profits. He ordered that the plaintiff’s costs should 
be paid by all the defendants. 

The defendants 9 to 13 appealed to the High Court, which allowed 
the appeal and dismissed the suit. 

From this decree of the High Court the plaintiff has appealed to His 
Majesty in Council. None of the defendants appeared at the hearing of 
the appeal. 


The material facts are as follows:— 


On November 16, 1852, the Maharaja Sambhu Nath Singh granted 
a sanad in respect of the village Ghuthiwari (called Ghutibar in the plaint) 
to Guru Sri Raghavendra. The plaintiff is the successor of the above- 
mentioned Maharaja and the defendants 1 to 8 are the successors of the 
above-mentioned Guru Raghavendra. The other defendants were join- 
ed on the allegation that they were transferees from the defendants 1 to 8 
or their*predecessors. The terms of the sanad are as follows:— 
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- Sri Bhagwat—Sri Saligram. Crm 
Dated the 5th Kartik Sudi Sambat, 1909. PA 
Kaulkarar patta granted by the most powerful and high in dignity 
Maharaja Sri Sri Sambhu Nath Singh Bahadur (to the effect following):— Kamarnya 

Whereas one village Ghuthiwari ın pargana Rampur, has been granted Naram 
„by me as baiswan (jagir) to Guru Sri Raghavendra for reciting daily age 
one chapter ef (Sri Bhagwat) before (Sri Saligram). He and his sons Musas 
and grandsons shall make recitation (of the same) and enjoy (the pro- Srna 
ceeds of) the village. The village includes jup, kup (wells), boundary 
' limits, trees and fisheries, etc. Therefore it has been (granted) before sare 
% me the hazur and Bakhshi Jainandan Das, Bakhshi Gopal Das, Bakhshi °?"*"”” 

Bhawani Ram Mahta (torn) Das and Bakhshi Bhagwan Das. 
(Sd.) Balkhshi Jakishun Das at the Ichak Kachahri. 


On June 3, 1856, Raghavendra executed a kabulyat in favour of the 
Maharaja Sambhu Nath Singh in respect of the said village. The terms 
of the kabulyat are as follows:— 


Maharaja Sri Sri Shambhu Nath Singh Bahadur. 
I am Raghavendra Guru, resident of Gurubara, pargana Chai, Ilaka 
Hazanbagh. 
I have been granted by the hazur (Maharaja Sri Sri Shambhu Nath Singh 
Bahadur) mauza Ghuthiwari, one village in pargana Rampur, as baiswan 
in lieu of services, and I have to pay for the same Rs. 12-15-0 in 
Company’s coin in cash I do hereby declare, and give out in writing that 
` I shall without objection pay off the same according to the instalments 
year after year at the kachahri of (Maharaja Sri Sri Shambhu Nath Singh 
z Bahadur). 








Details of Instaliments. 

Asin, Kartik, Aghan, Pus, Magh, Phagun, Chait, Baisakh. 

I shall pay off the money according to the above instalments. In 
case of default (in payment) of the instalments, I shall pay the- money 
with interest thereon. If the rent falls into arrear or I be removed 
from service, then I shall give up possession of the land (village). I have 
therefore of my own accord executed this kabulyat at the kachahri of— 
so that it may be of use when required. Dated the Ist Jeth Sudi 
Sambat, 1913. 

(Sd.) Chaudhari Jagu Ram at the Ichak kachahri. 

Executed this kabulyat which is correct. 

(Sd.) Raghavendra Guru. : 

In the survey khewat, which was stated to have been made in A.D. 
1912, the village is entered as not resumable: the yearly rent is entered 
as Rs. 12-15-0 and the following appears in the remarks column:— 

“By virtue of unregistered (sada) sanad dated Sth Kartik Sudi, 1909, 
Sambat granted by Raja Sambhunath Singh as to Ragho Ind. Guru.” 

By reason of this entry in the survey record the presumption arises 
that the particulars therein recorded were right and that the jagir granted 
by the sanad to Raghavendra was not resumable. But such presumption 
may be rebutted, and the first question is whether the plaintiff, on whom 
the onus rests, has succeeded in rebutting the above-mentioned presump- 
tion. 

Before considering this question there is another document, t8 which 
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reference should be made. It appears that on March 11, 1889, Govindra 
Indar Guru and Lakhav Indar Guru, sons of Raghavendra Guru executed 
a mukarrari lease in respect of the said village in favour of Gannu Singh 
and another, who were the ancestors of the defendants Nos. 9 to 15, at a 
fixed annual rental of Rs. 145. Reference therein was made to the fact 
that Rs. 12-12-0 was payable by the lessors to the Ramgarh estate. This 
sum was obviously a mistake for Rs.12-15-0. 

It was alleged that some of the lessee defendants purchased the rever- 
sion in A.D. 1912. 

There was an issue at the trial as to whether the above-mentioned 
service had been discontinued and when. 

Upon this issue the Subordinate Judge accepted the evidence given 
on behalf of the plaintiff and held that the service, on which the jagir in 
suit was held, had been discontinued since May, 1919, and that finding of 
fact must be assumed as correct for the purpose of this appeal. 

Both the Courts in India accepted the above-mentioned sanad and 
kabulyat as genuine documents and as admissible in evidence, and the 
question whether the plaintiff has succeeded in rebutting the presumption 
created by the entry in the survey khewat, and proving that the jagir 
granted by the sanad was resumable really depends upon the true cons- 
truction of these two documents, for there was no verbal evidence of 
any materiality on this question. 

For the present purpose the two documents must be read together. 
Although the sanad was granted in 1852, and the kabulyat was executed 
in 1856, it is clear that both of them relate to the conditions on which 
the village was held by Raghavendra. 

In the sanad there is no reference to any rent, and the grant was 
made to the grantee for the purpose of ensuring that the grantee, his sons 
and grandsons should make the recitation therein prescribed daily. The 
question is whether this was a grant burdened with the above-mentioned 
service or whether the grant was conditional upon the service being per- 
formed. 

It is recited in the kabulyat that the jagir in the village had been 
granted by the Maharaja in lieu of services and that the gcantee had to 
pay the rent therein mentioned according to the instalments. 


The terms of the kabulyat point to the inference that the rental had 
been imposed after the grant of the sanad had been made. It was therein 
provided that if the rent fell into arrear or the grantee be removed from 
service he would give up possession of the village. This provision shows 
conclusively that in some material particulars the entry in the survey 
khewat is not correct, for although the entry refers to the sum of 
Rs. 12-15-0 as the yearly rent, there is no reference to the provision that 
the grantee was bound to give up possession of the village in the event 
of the rent falling into arrear. 


It follows therefore that the statement in the entry in the survey 
khewat that the village was not resumable was incorrect. 

Further, although the entry in the survey khewat mentions the 
sanad of November 16, 1852, there is no reference to the services to be 
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rendered by the grantee and there is no reference to the terms of the 
kabulyat at all. 

Their Lordships therefore are of opinion.that the presumption arising 
from the entry in the survey khewat that the jagir in the village was not 
resumable has been rebutted. 

It remains to be considered what is the true construction of the two 
above-mentioned documents. The expression in the kabulyat “or I be 
removed from service” must refer to the service specified in the sanad, 
namely, the reciting of the chapter from Bhagwat daily. The terms of 
the kabulyat show that the parties thereto intended that, although a rent 
was to be paid, the performance of the above-mentioned service was to 
be continued as a condition of the grant. But it was also provided that 
the grantee might be “removed from service.” - This is an ambiguous 
phrase but it must at all events mean that the parties contemplated that 
the performance of the service might cease either at the instance of the 
grantor or otherwise, in which case possession of the vallage was to be given 
up to the grantor. 

Their Lordships are of opinion that the true construction of the two 
above-mentioned documents is that the performance of the said service 
was a condition of the grant, and that inasmuch as the said service was 
discontinued in May, 1919, the plaintiff became entitled upon such dis- 
continuance to obtain possession of the said village. 

The defendants, who contested the suit and based their claim upon 
the mukarrari lease of March 11, 1889, and their alleged subsequent pur- 
chase of the reversion, can be in no better position than their lessors, and 
the plaintiff is entitled to a decree against them. 

For these reasons the appeal must be allowed, the decree of the 
High Court set aside, and the decree of the Subordinate Judge restored. 
The defendants Nos. 9, 10, 11, 12 and 13, who were the appellants in 
the High Court, must pay the plaintiff’s costs in the High Court and of 
this appeal. 

Their Lordships will humbly advise His Majesty accordingly. 

Appeal allowed 

Solicitor, India Office—Solicitor for the appellant. 
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assessment to income tax. 
There is no principle or authority in support of the proposition that 
a debt due to an assessee from a limited company which is still a going 
concern, is incapable of being treated as a bad debt. Whether a debt is 
wholly or partly and to what extent bad or irrecoverable is in every case 
(and whether the debtor is a human being or a joint stock company, or 
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other entity) a question of fact to be decided by the appropriate tribunal 
upon a consideration of the relevant facts of that case. 


APPEAL from a decision of the High Court of Judicature at Bombay. 


Wilfred Greene, K.C. and R. P. Hills for the appellant. 
A. M. Dunne, K.C. and W. Wallach for the respondent. 


The following judgment was delivered by 


Lord RussELL or KuLowen—The point raised by this appeal is 
short and free from complication. The exact facts are in some respects 
a little difficult to ascertain, but for present purposes they may be accurate- 
ly stated thus:— 

The appellant is a member of a firm who acted as agents for a limited 
company, which carried on the business of a cotton mill. 

The appellanti was assessed to income tax ‘under the Indian Income- 
tax Act 1922 for the year 1929-30 on the basis of his income for the 
preceding year 1928-1929. In that preceding year the firm had, under 
guarantees given by them, been compelled to pay and had paid to the lend- 
ers large sums which had been advanced to the limited company, and which 
the limited company had failed to repay. As a result the limited com- 
pany became immediately indebted to the firm in a large sum, the share of 
the appellant therein being the sum of Rs. 1,73,500. It was alleged by 
the appellant that this indebtedness was irrecoverable from the limited 
company, and he claimed to have the said sum of Rs. 1,73,500 allowed 
to him as a deduction in arriving at his assessment to income tax. 

It does not seem to have been disputed in India, and it was not dis- 
puted before their Lordships’ Board, that if this debt of the limited com- 
pany was in fact irrecoverable, or in other words was a bad debt, the 
appellant would be entitled to the deduction which he claimed. 

Those being the facts, the dispute which has arisen and which has 
now come before their Lordships, on appeal to His Majesty in Council, 
is whether the debt, being a debt due from a limited company, can in law 
be treated, as a bad debt so long as the limited company is not actually 
wound up or has not ceased to be a going concern. 

The Assistant Commissioner, by his order of January 15, 1930, 
stated that 

so long as the mill is working it is impossible to say that the money 

advanced by assessee therein can b2 regarded as bad debts, 
and he disallowed the claim for deduction. With this decision the Com- 
missioner declined to interfere. From documents in the subsequent . 
proceedings it appears that the Commissioner acted upon the view „that 
the Assistant Commissioner’s decision was based, not on a matter of law, 
but purely on a finding of fact on the evidence before him. In this their 
Lordships think that the Commissioner was mistaken and indeed the later 
history makes this clear. - 

By an order of the High Court of Bombay dated January 30, 1931, 


and made under Section 66 of the Indian Income-tax Act 1922, the Com- 


missioner was compelled, somewhat reluctantly, to state a case upon the 
question of law which had arisen and to refer it to the High Court. 
The question which the Commissioner was directed to raise by the., 
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case stated was:— Crvi 
Whether it is necessary to constitute moneys due by a joint stock com- T 
pany, a bad debt or a business loss to the creditor that the company should vee 
r- be actually wound up or have ceased to be a going concern. DinsHaw 
In the case as stated the Commissioner expanded this question and v 
added another question dealing with the specific sum in dispute: but the FONT 
High Court’s answer to the reference ignored the Commissioner’s addi- Tax 
tions. The order of the High Court (dated March 7, 1932), was in the cae 
following terms :— Russell of 
` For the reasons stated in the accompanying judgment, the court answers  Killowen 
the Reference by saying that to constitute moneys due by a joint stock 
company engaged in business a bad debt or a business loss to the creditor, 
it is necessary that the company should have ceased to be a going concern. 
The assessee should pay the costs on the original side scale to be taxed by 
the taxing master, original side. 
The learned Chief Justice confined his judgment to companies which 
were carrying on business, and held (1) that so long as the company was 
on the register and so long as it was carrying on business as a going con- 
cern, it is impossible to say that any debt which it owes is necessarily 
irrecoverable; (2) that the income tax officer was entitled to decline to 
80 into evidence as to the value of the assets or extent of the liabilities of 
the company and (3) that to constitute moneys due by a company a bad 
debt or a business loss to the creditor it is necessary that the company 
should have ceased to be a going concern. 
Their Lordships know of no principle or authority upon which these 
views of the learned Chief Justice can be supported. Whether a debt 
is wholly or partly and to what extent bad or irrecoverable is in every 
case (and whether the debtor is a human being or a joint stock company 
or other entity) a question of fact to be decided by the appropriate tribunal 
upon a consideration of the relevant facts of that case. There is no justi- 
fication for the suggestion that a practice should prevail in the Commis- 
sioner’s office under which a debt due from a limited company which is 
still a going concern, is incapable of being treated as a bad debt. 
Their Lordships are of opinion that the order of the High Court 
should be discharged and in lieu thereof an order should be made answer- 
ing in the negative the question which the Commissioner was directed to 
raise and which is set out above. As a result the appellant’s assessment 
and his claim to the deduction, will have to be reconsidered by the appro- 
priate authority in the light of all relevant evidence. 
Their Lordships will humbly advise His Majesty accordingly. The 
respondent must pay to the appellant his costs of the proceedings here 
and in the High Court of Bombay. 
A petition was presented to their Lordships’ Board praying that an 
affidavit relating to the assessments made upon the appellant for later 
years might be referred to upon the hearing of the appeal. Their Lord- 
ships are of opinion that no order should be made on that petition as to 
costs or otherwise. 


T. L. Wilson  Co.—Solicitors for the appellant. 
Solicitor, India Office—Solicitor for the respondent. 
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TESTAMEN- RAJENDRA CHANDRA SEN GUPTA—In the goods of* 
TARY Succession Act (XXXIX of 1925), Sec. 371 and Sec. 2 (bb) added by Act XVII 
1934 of 1929—Whether High Comt of Allahabad has power to grant succession 
certificate. 
May 3 Under the Indian Succession Act of 1925, read with the Amending 
SULATMEAN Act XVII of 1929, the High Court of Allahabad has no jurisdiction to 
are grant a succession certificate. nay 
Muxeryr, J. In the goods of Bholanath Pal, 1. L. R. 58 Cal. 801 dissented from. 


H. P. Sen for the applicant (Shishir Kumar Sen Gupta). 
A. M. Gupta for Indu Bhusan Sen Gupta 


The following judgments were delivered:— 


Mukerji, J.—Originally there was only one application before us, 
namely, for grant of a succession certificate. In our opinion, this Court 
has no jurisdiction to grant a succession certificate which can be granted 
only by the “District Judge”. The definition of “District Judge” as 
put in by Act XVIII of 1929 points to a Judge of principal civil court 
of original jurisdiction. This definition would include High Courts, 
which have got original civil jurisdiction, a jurisdiction which this Court 
does not possess. Mr. Sen has cited before us some cases in order to 
show that a High Court, which does not possess original civil jurisdiction, 
is entitled to grant a succession certificate. The first case cited by him 
is the case of In the goods of Bholanath Palt deceased. ‘This is a single 
Judge decision, and it does appear that the learned Judge exercised juris- 
diction, although the matter came from a place which was not within the 
local limits of the original jurisdiction of the High Court. It was con- 
tended before the learned Judge that the High Court had no jurisdiction, 
but that objection was overruled. The ground on which the objection 
was overruled was that as regards certain sections of the Succession Act, 
1925 the words “District Judge” included a Judge of the High Court. The 
learned Judge disregarded as incorrect the argument that for the purposes 
of grant of a succession certificate the expression “District Judge” would not 
include a Judge of the High Court. 

Tn our opinion, the true solution to the question is to be found in 
the several sections of the Succession Act of 1925. Section 300 gives 
concurrent jurisdiction to the High Court and the District Judge in the 
matter of grant of Probate and Letters of Administration. But where 
the grant of succession certificate is dealt with the powers are given to. 
the District Judge alone. As we have already mentioned, this definition 
of a “District Judge” as inserted by the Act of 1929 would. not include a 
High Court which has no original jurisdiction. We, therefore, with 
respect are not prepared to follow the decision of the Calcutta High Court 
cited above. 

A Rangoon case has been cited, namely, In the matter of the Indian 
Succession Act, 1925 and the Estate of L. A. R. Aroonachellam Chettyar’*. 
*Testamentary Case 8 of 1934. 

53 Cal. 801 i * A, I. R. 1931 Rang. 281=9 Rang. 205 
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In this case the learned Judge exercised the powers on the original side of Testancn- 
the High Court. This was quite correct, according to our own interpre- TAY 
tation. 1934 

There is yet another case decided by the Madras High Court, In the 
matter of G. A. Kuppuswami Nayagar’. In this case the jurisdiction peat 
was assumed on the original side of the Madras High Court and not on an re 
the appellate. side. We are, therefore, definitely of opinion and hold 
that the application for a succession certificate is not maintainable in this 

`~ Court. 

Mr. Sen, the learned counsel for the applicant, has, however put in 
another application on behalf of his client. In this application Mr. Gupta 
has joined as counsel for one Indu Bhusan Gupta. It appears that the 
deceased, to.whose property a succession certificate is wanted, died with 
three children stryiving him, namely, the applicant an adult, Mihir Kumar 
Sen Gupta a minor son and Shrimati Pratibha Devi an unmarried daughter. 
The last mentioned two heirs are minors. Mr. Indu Bhusan Sen Gupta 
is the brother of the deceased. It is this Mr. Indu Bhusan who has join- 
ed in the application, and the application is to the effect that Letters of 
Administration might be granted to Shishir Kumar Sen Gupta. 

The procedure as to grant of Letters of Administration has not been 
followed so far. It is the practice of this Court to issue notice to all 
persons interested, and in proper cases to notify the application in news- 
papers. 

Ordinarily, therefore, a notice should go to.the two minors, Mihir 
Kumar Sen Gupta and Pratibha Devi. The applicant states that they 

— live under his guardianship. But no notice can be issued to the minors 
under the guardianship of the applicant himself. On being questioned 
by us, Mr. Sen told us that Mihir Kumar Sen Gupta was about seventeen 
years of age. In that case the notice of guardianship should go to him 
also. ; 

We accordingly dismiss the application for a succession certificate 
and allow the application for Letters of Administration to be proceeded 
with. The affidavit filed with the application for a succession certificate 

may be treated as a part of the subsequent application. Mr. Sen will 
‘put in an application supported by an affidavit for the appointment of a 
guardian of the two minors, and notice will go to these minors after the 
appointment of a guardian. 

« It has been brought to our notice that the marriage of the minor 
girl, Pratibha Devi, is to be celebrated soon, and there is some urgency in 
this application. If, the urgency of the application be brought to the 
notice of- the learned Vacation Judges, they will surely consider the 
application on its own merits as to whether it is urgent or not and whether 
they would care to hear it. ` Notice of this application for Letters of 
Administration will be sent to the Board of Revenue as required by the 
rules. i - ; 

SULAIMAN, C. J.—I quite agree. Before 1925 the proceedings under  s, Jian, 
the Succession Certificate Act used to be taken in the court of the District C. J. 


Judge and were treated as a civil proceeding. The General Clauses Act 
TA. L R 1930 Mad. 779 ° 
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Section 3, Sub-section 15 defined a “District Judge” as meaning a Judge 
of the principal civil court of original jurisdiction, not including a High 
Court in the exercise of its ordinary or extraordinary original civil juris- 
diction. The result was that an application for the grant of succession 
certificate could not be made to a High Court Judge exercising its 
ordinary or extraordinary jurisdiction. This obviously caused some in- 
convenience in presidency towns where the High Court was the principal 
civil court of original jurisdiction and there was no District Judge having 
such jurisdiction. In 1925 the provisions of the Succession Act were in- 
corporated in the Indian Succession Act. In 1929 the Indian Succession 
Act was amended and “District Judge” was defined as meaning the Judge 
of the principal civil court of original jurisdiction. Accordingly the bar > 


contained in the General Clauses Act against a High Court Judge was `: 


removed and a High Court Judge could be a principal civil court of original 
jurisdiction. 

It does not however follow that applications for grant of succession 
certificates in all cases can be made to a High Court. Even as regards 
Presidency High Courts only such applications would be cognizable by a 
High Court Judge as invoke his jurisdiction as a priticipal civil court of 
original jurisdiction. For cases arising in territories outside: presidency 
towns, where he has no such original jurisdiction, the application cannot 
be made to him. 

So far as the Allahabad High Court is concerned testamentary juris- 
diction is conferred upon us by Clause 25 of the Letters Patent and relates 
to the grant of probates of last wills and testaments, letters of administra- 
tion of goods, chattels, credits and all other effects of persons dying in- 
testate. No jurisdiction is conferred by that clause upon us for granting 
succession certificates. 

The last mentioned proceeding is a civil proceeding and not a testa- 
mentary or intestate proceeding within the meaning of Clause 25 and our 
High Court has no ordinary original civil jurisdiction at all. Clause 9 
only confers extraordinary original jurisdiction to try a suit by transfer- 
ring it on to its own file. a 

So far as the grant of Probate or Letters of Administration in Part IX 
of the Succession Act is concerned, there is specific provision in Section 
300 that the High Court shall have concurrent jurisdiction with the Dis- 
trict Judge in the exercise of such powers. But no such provision has 
been made in Part X of the Act which relates to the grant of succession 
certificates. On the other hand Sections 384 and 388 clearly show that 
the High Court is distinct from the District Judge. 

The position now is that there is no longer any statutory bar against 
a High Court Judge granting a succession certificate, if he otherwise 
possesses the necessary jurisdiction. But he cannot grant it unless he is 
the Judge of a principal civil court of original jurisdiction. A Judge of 
the Allahabad High Court is not such a Judge, but a District Judge is. An 
application for grant of the succession certificate cannot therefore be 
made to the High Court. 
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MUSI IMRAN (Defendant) Crv 
VETSUS 
, COLLECTOR OF BIJNORE (Plaintiff) * TES 
Limitation Act, Sec. 6—Lunatic—Estate under Court of Wards—Collector sues Ja 16 
for recovery of money due to lunatic—Limitation—Court of Wards Act, . 
Secs. 12 und 55—W kether estate vests in Court of Wards. G J. 
The Court of Wards having assumed superintendence of the estate of a MUEEN, J. 
lunatic, the Collector in charge of the property sued the defendant, who 
had held possession of the estate of the lunatic as manager, to recover the 
money due to the lunatic from the defendant. The defendant pleaded 
Sa that more than three years having elapsed from the date when he was 
‘ ‘+ discharged from the management, the suit was barred by time. Held, that 
it being admitted that the lunatic is still under a disability, he is protected 
under Section 6, Limitation Act. - The mere fact that there was a guardian 
on his behalf who could have sued earlier, would not deprive him of the 
protection given by that section. me 
On the effect of Sections 12 and 55, U. P. Court of Wards Act, the 
learned judges remarked:—‘Under Sec. 12, Court of Wards Act, the Court 
of Wards merely assumes superintendence of the property of -any pro- 
prietor, the estate does not vest in the Court of Wards. No doubt Sec- 
tion 55 of the Act provides that the Collector in charge of the property 
should sue and be sued, but that is a mere matter of procedure and does 
not affect the law of limitation.” 


SECOND AppEaL from a decree of J. C. Maui Eso., Extra 
__ Additional Subordinate Judge of Moradabad, modifying a decree of 
~A. P. Guma Es., Munsif of Nagina. 
A. Sanyal for the appellant. 
Muhammad Ismail (Government Advocate) for the respondent. 


The judgment of the Court was delivered by 


SULAMAN; C. J.—This is a defendant’s appeal arising out of a suit sulaiman, 
for recovery of amount due to the lunatic Syed Ale Imran from the ©. J. 
defendant Syed Muse Imran. The defendant was appointed manager of 
„the estate of the lunatic and held possession from March 3, 1919, till 
-August 29, 1924, when he was discharged or dismissed from the manage- 
ment. The Court of Wards appears to have taken over superintendence 
of the estate of the lunatic under Section 8, Sub-section (1), Clause (d) 
(#) of the Court of Wards Act. According to the plaintiff, the Collec- 
tor, who was in charge of the estate,on behalf of the Court of Wards, did 
not discover till May 7, 1925, that the defendant manager had allowed a 
decree for monéy against himself to be realised by attachment of the 
rent of Barlowganj post office belonging to the lunatic. There can be 
no question that the defendant was liable to refund this amount to the 
lunatic. The only plea that was taken in the written statement was that 
the claim was barred by time. It does not, however, appear that the 
‘plea was taken seriously and it does not seem to have been pressed either 
in the trial court or in the lower appellate court, for there is no reference 
3 *S. A. 468 of 1930 . 
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to it in either of the judgments. 

In second appeal for the first time the learned counsel for the 
defendant takes the plea that the claim was barred by time. Now, if 
time began to run against the lunatic from August 29, 1924, when the 
defendant was discharged, then the three years would certainly have 
expired before the institution of the present suit. But it is admitted that 
the lunatic is still under a disability, and it must, therefore, be held that 
he is protected under Section 6 of the Indian Limitation Act. The mere 
fact, that there was a guardian on his behalf who could have sued 
earlier, would not deprive him of the protection given by that section. 
The learned counsel has to concede that if the lunatic were to become 
sane and sued, he would have three years after regaining his sanity to 
institute the suit. In these circumstances, it is difficult to see how he 
can argue that the claim on the present date is barred by time. 

There might have been something to be said for the defendant if 
the estate of the lunatic had become vested in the Court of 
Wards and the Court of Wards were suing in its own capa- 
city as plaintiff. But this is not the case here. Under 
Section 12 of the Court of Wards Act the Court of Wards merely 
assumes superintendence of the property of any proprietor, the estate 
does not vest in the Court of Wards. No doubt Section 55 of the Act 
provides that the Collector in charge of the property should sue and be 
sued, but that is a mere matter of procedure and does not affect the 
law of limitation. The suit in effect is a suit brought by the ward through 
the Collector in charge of the Court of Wards, and the claim is to recover 
the money due to the lunatic from the defendant. f 

In these circumstances, the claim cannot be barred by time. We 
dismiss the appeal with costs. 

The plaintiff has filed a cross-objection as regards the costs of the 
first court. The first court had dismissed the claim but at the same 
time directed that the parties should bear their own costs. On appeal 
the District Judge decreed the claim for about Rs. 650 but dismissed the 
rest of the claim. He, however, ordered that the parties should get 
rateable costs from each other in both courts. 

In the cross-objection it is urged that the lower appellate court 
should not have allowed the defendant any credit for the costs incurred 
by him in the first court, because he had not preferred any appeal or 
cross-objection from the order of the first court not allowing him his 
costs. The question of costs is a matter of discretion for the courts 
and unless the court has acted in infringement of some definite rule of 
principle, we would not interfere in second appeal. It is urged that 
inasmuch as there was no appeal or cross-objection filed in the lower 
appellate court, the court had no jurisdiction to make the parties receive 
rateable costs. This objection has no force. 

The claim of the plaintiff having been dismissed, the defendant 
might not have thought it worth his while to file an appeal on the ques- 
tion of costs or even file a cross-objection. But when the lower appel- 
late cout was going to grant the plaintiff a decree for a sum which had 
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been disallowed by the court of first instance, it was open to the defend- 
ant to support the decree of dismissal as regards that amount under Order 
XLI, Rule 22 of the Civil Procedure Code and urge that the claim of 
the plaintiff should not be decreed in full, but that a deduction should 
be made from it equal to-the amount of the costs which he had incurred 
in the first court and which had been wrongly disallowed. It was, 
therefore, open to the lower appellate court to give the defendant credit 
for the costs incurred by him in the first court so long as they did not 
exceed the amount which it was going to decree to the plaintiff. We, 
therefore, do not think it proper to interfere with the discretion of the 
lower appellate court. 
We accordingly dismiss the cross-objection also with costs. 
‘ Appeal dismissed, 


CANTONMENT BOARD, ALLAHABAD (Defendant) 
versus 
HAZARI LAL GANGA PRASAD (Plaintiff) * 
„Cantonments Act (II of 1924), Sec. 273 (1)—Suit for recovery of price of goods 
supplied to a Cantonment Board—Limitation. 
A suit for recovery of the value of goods supplied to a Cantonment Board 
does not fall within the description of suits mentioned in Sec. 273(1), 
Cantonments Act, and Art. 52, Limitation Act, (and not the special rule 
of limitation mentioned in Sec. 273 (3), Cantonment Act), applies to such 
a suit. 


Cv Revision from an order of Basu BRIJ BEHARI Lat, Judge, 
Small Cause Court of Allahabad. 


The following is the Referring Order:— 


SULAIMAN, C. J.—This is an application in revision by the Cantonment Board 
of Allahabad through its Executive Officer against a decree of the court of small 
causes. The plaintiff claimed that he was a shop-keeper who supplied certain 
wooden materials to the Board between July 10, 1928, and January 7, 1930, 
amounting to about Rs. 970-3-3 out of which he received payments of Rs. 698- 
‘15-9. The balance of Rs. 271-3-6 remained unpaid. The plaintiff alleged that he 
waited patiently for some time but the Board did not make any further payment. 
He accordingly filed the present suit on December 8, 1931 claiming the amount 
plus interest. The claim was resisted by the Cantonment Board by not admitting 
that all-the goods alleged to have been supplied had in fact been supplied. It was 
also pleaded that the claim was barred by limitation. The court below cited a 
number of rulings and then came to the conclusion that there not having been 
any refusal to pay the rule of six months’ limitation did not apply but that the 
case was governed by the general law. ‘The learned Judge has remarked that a 
` number of rulings cited which were under the Municipalities Act were distinguish- 
able. The defendant thought that the corresponding section in the Municipalities 
Act was identical with Section 273 of the Cantonment Act. 


The cases relied upon on behalf of the defendant are: Makhan Lal v. Municipal 
Board of Agra, 18 A. L. J. 180; Munir Khan v. The Municipal Board, Allahabad, 
28 A. L. J. 461; The Municipal Board of Benares v. Behari Lal and Bros. 24 A. 


*Civ. Rev. 524 of 1932 
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L. J. 682; Jagannath Bhagwan Das v. The Municipal Board of Allahabad, 25 
A. L. J. 1038; Bishambhar Sahai Gupta v. Shambhu Dayal, 1930 A. L. J. 1080. 

The contention on behalf of the Board is that under Section 273 of the 
Cantonments Act (Act II of 1924) which corresponds to Section 326 of the 
Municipalities Act (U. P. Act II of 1916) all suits except those for recovery of 
immovable property or for a declaration of title thereto, if brought against a 
Cantonment Board must be brought within six months of the cause of action. 
There is no doubt that the rulings under the corresponding section of the 
Municipalities Act give that section a wide scope. 

The language of Section 273(1) leaving out unnecessary words is as follows: 
“No suit shall be instituted against any Cantonment authority in 
respect of any act done, or purporting to have been done, in pursuance of this 
Act or of any rule or bye-law made thereunder, until the expiration of two months 
after notice. i : 

Under Sub-section (3) no suit, such as is described in Sub-section (1) shall, 
unless it is an action for the recovery of immovable property or for a declaration ` 
of title thereto, be instituted after the expiry of six months from the date on 
which the cause of action arises. , 

The question for consideration is whether the non-payment of the price of 
goods supplied to a Cantonment Board may be regarded as an act done or pur- 
porting to have been done by the Board in pursuance of the Cantonments Act or 
of any rule or bye-law made thereunder. 

In my opinion this is a question of some importance and as there is no direct 
ruling on this section it is advisable that the case should- be disposed of by a 
larger Bench. 


It would be open to the respondent’s counsel to urge before that Bench that 
in a matter of this kind, even if the order of the court below was wrong, there 
should be no interference in revision. 

Let this case be laid before a Bench of two Judges. 

K. Verma for the applicant. 

Shiva Prasad Sinha for the opposite party. 


The following judgments were delivered:— 


SULAIMAN, C. J.—This is an application in revision by the Canton- 
ment Board of Allahabad from a decree of the court of small causes 
granting a relief for recovery of money to the plaintiff. The plaintiff 
is a shop-keeper who alleged that he had supplied certain materials to 
the Board between July 1928 and January 1930 but had not been paid the 
full amount of the price. He claimed nearly Rs. 300 as the amount of 
the balance with interest. His case was that after having supplied the 
goods he waited patiently for some time, but the Board did not make 
any further payment in consequence of which he was obliged to sue the 
Board after serving notice upon it as required by law. The Board denied 
the receipt of all the materials alleged to have been supplied by the plaintiff 
and also pleaded that the claim was barred by six months’ rule of limita- 
tion. The Board, however, did not assert that prior to the refusal 
contained in the reply to the notice served upon it by the plaintiff there 
had been any other refusal by the Board to pay the amount. The plea 
of limitation has been overruled by the court below. 

The learned advocate for the applicant relies strongly on a number 
of rulings of this Court under Section 326 of the U. P. Municipalities Act 


> 
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(Act II of'1916) in which a wider meaning to a somewhat similar expres- 
sion used in the section has been given. Under that section no suit can 
be instituted against a Board in respect of an act done in its official capa- 
city after the expiry of six months after the accrual of the cause of 
action. It must, however, be admitted that there are other rulings in 
which a somewhat contrary opinion has been expressed. If the ques- 
tion had arisen under Section 326 of the Municipalities Act, we might 
have felt compelled to refer this case to a larger bench. 

But the relevant section which we have to consider in this case is 
Section 273 of the Cantonments Act (Act II of 1924). The words 
in ‘that section are not identical with the words in Section 326 of the 
Municipalities Act and, therefore, the rulings relied upon by the learned 
counsel for the applicant are not directly in point. 

Under Section 273, Sub-section (1) 

No suit shall be instituted against any Cantonment authority 
‘+ + + 4... in respect of any act done, or purporting to have 
been done, ‘in pursuance of this Act or of any rule or bye-law made 
' thereunder, until the expiration of two months after notice in writing . 


Then Sub-section (3) provides that no suit, such as is described in 


‘Sub-section (1) shall, unless it is an action for the recovery of immoy- 


able property or for a declaration of title thereto, be instituted after the 
expiry of six months from the date on which the cause of action arises, 


_ Thus a different period of limitation is prescribed for suits of the nature 


mentioned in Sub-section (1) and the starting point of limitation for 
such suits is always the date on which the cause of action arises, 

The first question is whether a suit for recovery of the value of 
materials supplied to the Board can be treated as a suit against the 
Board “in respect of any act done, or purporting to have been done, 
in pursuance of this Act or of any rule or bye-law made thereunder”. 
It seems to me that the plaintiff is not suing the Board for any act done 
by the Board in pursuance of the Cantonments Act; nor is he suing the 
Board for any act done by the Board or purporting to have been done 
by the Board under any rule or bye-law made under the Can- 
tonments Act. The suit is for the recovery of the price of the 
goods supplied by the plaintiff to the defendant which is still unpaid. 
The cause of action for the suit is not the action of the Board in omitting 
to pay the price of the goods, but would ordinarily arise from the fact 
that goods were supplied by the plaintiff to the Board. 

No doubt under Section 12 of the Cantonments Act a Cantonment 
Board is empowered to acquire and hold property both movable and 
immovable and to contract. It is also clear that the purchase made by 
the Board was by virtue of the power vested in it under the Cantonments 
Act. But I am unable to regard the suit of the plaintiff against the 
Board as a suit in respect of an act done by the Board in pursuance of 


the Act itself as distinct from the act done in the exercise of the power 


granted to the Board under the Act. In my opinion, Section 273, Sub- 
section (1) does not contemplate the class of suits of private contracts 
for which specific rules of limitation are prescribed in the Indian Linfitation 
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Act. They contemplate actions brought against the Board in respect 
of acts done in pursuance of the Act itself or done in pursuance of any 
rule or bye-law that has the force of law. 

This view is strengthened by another consideration. A large variety 
of suits can be filed against a Municipal Board and, in the absence of any 
provision to the contrary, they would be governed by the Indian Limita- 
tion Act. Now in the Third Column of Schedule 1 there are different 
starting points prescribed for different classes of action. ‘They are not 
always the same; much less is the date of the accrual of the cause of 
action the starting point for all such suits. It is, therefore, quite clear 
that there can be a variety of actions which under the First Schedule of 
the Limitation Act would have to be brought within different periods 
from dates other than the date when the cause of action arises. But in 
Section 273, Sub-section (3) where the period of limitation is reduced, ` 
the starting point of limitation is made identical for all classes of actions 
and is, therefore, not necessarily the same as those mentioned in the 
third column of the first schedule. The result would be that the pro- 
visions of the Indian Limitation Act in-éases falling under Sub-section (1) 
of Section 273 would be entirely teplaced by Sub-section (3) of that 
section. The period of limitation would be only six months, but the 
date from, which the time would begin to run would not necessarily be 
the date mentioned in the third column of an article applicable to a 
corresponding case against private persons, but the starting point would 
be the date on which the cause of action arises. 

If goods are supplied to a Board on credit without there being any 
fixed date for payment of the price, it may well be argued that the 
cause of action to recover the price thereof does not arise till there has 
been an express or implied refusal by the Board to pay the amount. 
The period of six months would then begin to run not necessarily from 
the date when the goods were supplied but from the date when the 
right to sue accrued. If Article 52, which would be applicable to a 
suit against a private person and under which the starting point is the 
date of the delivery of the goods, were completly replaced by Section 273, 
Sub-section (3), then the cause of action would not necessarily arise 
from the date of the delivery of the goods, particularly when the goods 
were supplied on credit, that is to say, on an implied assurance that the 
price would be paid in due course. 

In view of these considerations, I am of opinion that the present 
case is not governed by Section 273 at all and that, therefore, Article 52 
of the Limitation Act applies, and I am further of opinion that even 
if it were covered by that section, the starting point of limitation in this 
case would not be the date of the delivery of the goods. © 

Muxerjt, J.—I entirely agree and would add just a few words. By 
enacting Section 273 of the Indian Cantonments Act (1924) Sub- 
section (1) the legislature has taken trouble to define a particular’ class 
of cases and has required that for those cases a previous notice would 
be necessary for a correct institution of a suit,.and it is further pro- 
vided $n Sub-section (3) that the period of limitation would be a special 
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period, namely, six months from the date on which the cause of action Cn. 
arises. This period of six months is subject to a certain exception as, 
regards immovable property with which we are not concerned here. If 
the argument of the learned counsel for the applicant held good, it would Caxton- 
not have been necessary for the legislature to take trouble to define the ARAT 
nature of the suit in Sub-section (1) of Section 273. It would have 
been enough to say that barring the cases of immovable property or suits 
for a declaration of title to immovable properties, all suits instituted Mukery, J. 
against a Cantonment Board would be governed by a rule of six months’ 
limitation, the starting point being the date on which the cause of action 

arises. As My Lord the Chief Justice has pointed out, the suit for 

recovery of the value of goods supplied does not fall within the des- 

cription of suits mentioned in Section 273, Sub-section (1) of the, Can- 
‘tonments Act. It is not a suit for an act done by the Cantonment 
authority in pursuance of the Cantonments Act or any rule or bye-law 

made thereunder. It follows that the ordinary rule of limitation applies 

and not the special’ rule of limitation mentioned in Sub-section (3) of 

Section 273. 

In the case of an interpretation of what may be said to be a 
corresponding section in the Municipalities Act, namely, 326 of the U. P. 
Municipalities Act of 1916 there is a conflict of opinion, but we are not 
interpreting the Municipalities Act, and I, therefore, do not feel it neces- 
sary to refer to those cases. If there be any conflict in the interpretation 
of Section 326 of the Municipalities Act (Local of 1916), it will be 
settled when another case arises. 

I agree that the decision of the suit was correct and Article 52 of 
Schedule 1 of the Limitation Act applied. 

By THE CourT—The application is dismissed with costs. : 

Application dismissed 
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SHEORAJ CHAMAR AND ANOTHER (Plaintiffs) Cvt 
versus 

MUDEER KHAN anp oTHERs (Defendants)* 
Graveyard—Plot of land covered by graves—Guaves sn existence for a long time March 12 
—Presumption of lost grant. ive Aas 
Where a graveyard has existed from time immemorial or for a very long ČJ. 
time, there can be a presumption of a lost grant. It is open to a Court Muxeayr, J. 

to infer from circumstances that a plot of land covered by graves, which 

has been used as a graveyard, is in fact a graveyard and had been set apart 

as such by the original owners and made a consecrated ground even though 

a registered document is not now forthcoming. 


SECOND APPEAL from a decree of MAULVI MUHAMMAD ZIAUL Hasan, 
Second Additional District Judge of Gorakhpur, reversing a decree of S. 
ZILLUR RAHMAN, Munsif. f 
The following is the Referring Order:— 
Txom, J.—These are cross-appeals arising out of a suit brought by the plaint- Thom, J. 
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iffs who claimed that they were occupancy tenants of certain plots of land in the 
village of Dabauli tappa Rasulpur and prayed for (a) a declaration that the plots 
in question were the occupancy holdings of the plaintiffs and that the defendants 
had no right to bury their dead therein and to call them a graveyard, (b) an 
injunction against the defendants restraining them from burying any corpses in the 
aforesaid occupancy holdings and an order on the defendants to remove those 
corpses which were already buried therein and (c) a decree for damages amounting 
to Rs. 25. 


It appears that the defendants in the past have been in the habit of burying 
their dead in one of the plots mentioned in the plaint. The trial court after 
hearing the evidence came to the conclusion that plot No. 770 was the one which 
the defendants had used as a graveyard in the past. So far as the other plots 
were concerned the decision of the court was that there was no trespass on the 
part of the defendants. The court took the view upon the evidence that the 
defendants had enjoyed the privilege of burying their dead in a particular plot 
No. 770 by a license from the plamtiffs and the zamindar. The court therefore 
granted an injunction restraining the defendants from burying their dead in plot 
No. 770 in future but dismissed the plaintiffs’ claim for an order for exhumation 
and for damages. Both parties appealed and the lower appellate court upon a 
consideration of the evidence came to the conclusion that the defendants’ family 
had proved that for the last 30 years they had been in the habit of burying their 
dead in plot No. 770. The learned Additional District Judge in the circumstances 
has sustained the defendants’ appeal and dismissed the suit. 

Learned counsel for the appellants has contended that even upon the finding, 
which of course at this stage cannot be challenged, that the family of the 
defendants have for the last 30 years been in the habit of burying their dead in 
the particular plot in question the defendants are not in law entitled to a perpetual 
right to use this plot as a family graveyard. He has pointed out that in the first 
place the right to bury the dead of a district in any particular plot is not an 
easement within the meaning of the Easements Act of 1882. In support of this 
argument he has referred to two decisions, Gopal Krishna Sil v. Abdul Samad 
Chaudhuri, 66 I. C. 640 and Mangat Ram v. Dr. Ssraj-ul-Hasan, 78 I. C. 152. 
It 1s clear from the terms of the Act itself and from these decisions that a right 
of the nature claimed by the defendants in this suit cannot be regarded as an ease- 
ment. It is purely a personal right. It is not co those claiming it necessary for 
the enjoyment of their own land. There is dominant tenement and therefore no ` 
easement. 

In these circumstances learned counsel for the appellants has argued that the 
defendants can maintain their claim to continue to bury their dead in the parti- 
cular plot in question only if they prove that their right to do so is based upon 
an established local custom. Now in their written statement the defendants did 
not plead local custom. It is a well established principle of pleaders that when 
one party to a suit prays in aid a local custom that local custom must be speci- 
fically pleaded by the party founding upon it. In the present suit all that the 
defendants have pleaded is a long established right of private family burial and 
learned counsel for the appellants has contended that that is not sufficient to 
entitle them to continue to bury their dead in plot No. 770 in future. 

Learned counsel for the respondents has argued, on the other hand, that where 
one section of a community or a family have proved that over a long period they 
have been permitted to bury their dead in a certain plot they have established a 
right of burial which cannot be defeated by the owner of the occupancy tenancy 
of the plot in which dead bodies were buried, and in support of this argument he 
has referred to the cases of Mathura Prasad v. Karim Bakhsh, 31 1. C. 805, Mohidin 
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v. Shivlingappa, I. L. R. 13 Bom. 666, Kuar Sen v. Mamman, I. L. R. 17 All. 87, 
Ram Singh v. Ali Bakhsh, 95 I. C. 458 and Mg. Shwe Kye v. Mg. Po Tha, A. L R. 
1924 Rang. 61. In all these cases, however, the claim was based on local custom, 
in other words on a practice established over a long period by a certain section of 
the community of burying their dead in a particular piece of land. Here the 
defendants claim not a right to bury based upon a local custom but a private right 
to family burial based upon user over a period of 30 years. Learned counsel for the 
respondents has, however, referred to Section 2, Sub-section (b) of the Easements 
Act which is to the effect that nothing in the Act shall derogate from any 
customary or other right (not being a license in or over an immovable property) 
which the Government, the public or any person may possess irrespective of other 
immovable property. Learned counsel has laid particular stress on the words “or 
any person” and has maintained that this clearly contemplates the case of a single 
person or it may be a family acquiring by long usage a right of the nature of an 
easement but which is not an easement within the meaning of the Easements Act. 

It appears to me that the question is not without difficulty and that there 1s 
substance in the argument submitted upon a construction of Section 2 of the 
Easements Act by learned counsel for the respondents. ‘The question further is onc 
which appears to be of general importance and of sufficient moment to be the 
subject of decision by a Bench of this Court. 

In the circumstances I direct that the record in this case be laid before the 
Chief Justice for the constitution of a Bench to hear these appeals. 


Haribans Sahai for the appellants. 
M. Waliullah for the respondents. 


The following judgments were delivered:— 


MuKERJI, J.—These two appeals, 936 and 967 arise out of the same 
suit brought by the appellants to obtain a declaration that certain plots of 
land described by their numbers in the plaint were the occupancy holdings 
of the plaintiffs and that the defendants had no right to bury corpses there- 
in, and to obtain an injunction and damages. ‘The defence was that the 
defendants were concerned only with one of the several plots in suit, namely, 
with plot No. 770 and that they had been burying the dead bodies of 
members of their family on the plot for a very long time. 


The court of first instance held that the plaintiffs had no cause of 
action in respect of plots other than the No. 770; that the defendants 
buried the dead persons of their family on the land No. 770 as mere licénsees 
of the landholder and plaintiffs, who claimed under the landholder, and 
that, therefore, the defendants were not entitled to bury any dead bodies in 
future, as the plaintiffs objected to such a conduct on the defendants’ part. 
The court accordingly dismissed the suit with respect to the plots other 
than plot No. 770 and granted an injunction against the defendants against 
burying any dead bodies in future. The rest of the claim was dismissed and 
the parties were directed to pay their own costs. 

Both the parties appealed. The plaintiffs’ appeal was dismissed, the 
defendants’ was allowed and the suit was dismissed with costs throughout. 

The learned Judge of the lower appellate court found that the defend- 
ants had been burying dead bodies in plot No. 770 for more than thirty 
years. The learned Judge, however, did not specify what rights under the 
law the defendants had acquired by burying for a long time dead bodies 
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in plot No. 770. 

The plaintiffs have filed two appeals in view of the fact that there were 
two appeals in the court below. 

It has been contended on behalf of the plaintiffs that at the most the 
defendants were licensees and they were not entitled to bury dead bodies 
in future. oe 

The defendants are three in number. They do not claim their right 
to bury dead bodies as a matter of custom enjoyed by their community at 
large; they confine the right claimed to themselves alone. 

The land has been found to belong to the zamindar and it has been 
found that the plaintiffs are recorded as tenants thereof. Indeed, accord- 
ing to documentary evidence, they were sub-tenants for a long time and 
then they acquired rights as principal tenants. In the circumstances, unless 
the defendants can establish a right recognised by law which would enable 
them to continue to bury dead bodies in plot No. 770, the suit as to in- 
junction must succeed. . 

At the bar the only question argued was whether the defendants had 
acquired a right of easement by prescription. i 

There appears to be good many difficulties in the way of assertion of 
a claim of right of easement said to have been acquired by prescription on 
the part of the defendants. The defendants reside in a village called Mahar- 
kol between which and the village Dabauli, in which the plot No. 770 is 
situated, there flows a stream of water. The defendants allege in their 
written statement that during the rainy season most of the lands in their 
village are submerged and then alone they resort to plot No. 770 in village 
Dabauli for the purposes of burying dead bodies. 

An easement is defined under the Easements Act 1882 as a right which 
the owner or occupier of a certain land possesses as such for the beneficial 
enjoyment of that land to do or continue to do something upon 
certain other land not his own. It can hardly be said that it is necessary to 
bury dead bodies in plaintiffs’ land in order that the plaintiffs may enjoy 
their residential house. The man, who dies and is buried, can not be said 
to have possessed a right to be buried, for the enjoyment of his house. If 
it be said that the right is held by the survivors, even then it is difficult to 
say that the right is necessary for the enjoyment of the residential house by 
those survivors. 

In this view, a right to bury a dead body is not a right of easement as 
contemplated by the Easements Act. This view was taken in several cases 
—see for example, Gopal Krishna Sil v. Abdul Samad Chaudhuri, which 
was followed in Mangat Ram vw. Dr. Siraj-ul-Hasan® and other subsequent 
cases in Lahore court and in Bombay in the case of Mohidin v. Shivlingap pa’. 
Not a single case has been cited where a private right of easement to bury 
a dead body on another person’s land has been recognised by a court of law. 
Then, even if it were conceded that the right to bury a dead body on an- 
other person’s land may be treated as a right of easement, it cannot be 
acquired by prescription. It may be acquired by grant or custom but not 
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by prescription. Section 17 of the Easements Act lays down that a right, 
which would tend to the total destruction of the subject of the right, can- 
not be acquired by prescription. The expression “total destruction” has 
been interpreted judicially as meaning not the physical destruction of the 
dominant heritage but such user of it as would make it totally unfit for the 
owner’s use. An easement has always been described as a fractional user 
of property leaving the remaining user of the property with the owner. In 
Lal Bahadur v. Rameshwar Dayal* it was held that a claim to drive cattle 
to pasture through defendant’s waste lands, not by any prescribed or defi- 
nite route, but generally and promiscuously over the entire waste lands, 
could not be acquired by prescription. Similar cases are to be found in the 
books. If the defendants be permitted to bury dead bodies on the land 
No. 770, the portion of the land, under which the dead body is actually 
buried, would be unfit for cultivation by the plaintiffs, and in course of 
time the whole of the land may be covered with graves, so that it would 
become entirely unfit for plaintiffs’ use. The right to bury a dead body 
carries with it a right to see that the land under which the dead body is 
buried is kept sacred and is not trampled upon or is otherwise subjected to 
an act of sacrilege. ‘This view was accepted in the case of Ram Rao 
Narayan v. Rustam Khan.’ 


It follows, therefore, that the defendants are not entitled to continue 
to bury dead bodies on the plot in dispute, by virtue of any right of ease- 
ment, - i - 

There is however another aspect of the case and it is this. Can we 
infer any lost grant from the fact found that the defendants have been 
burying the dead of their family on the land in dispute, without any let or 
hindrance for the last 30 years or more. 

It has been held by the Privy Council that any new point of law may 
be taken in appeal if the same may fairly be urged on the facts admitted 
by the parties or found by the court. Indeed their Lordships allowed, in 
one case, a new point of law to be urged before them for the first time. 

The defendants, in their written statement, did not state how they 
acquired the right to bury the bodies of their relatives on the land in dis- 
pute (No. 770). Probably they never knew how the right arose, if it 
really be old and so old that the origin of the right is lost in antiquity. 
The finding that they have been using the land for at least 30 years sup- 
ports their contention. It is nobody’s case that the practice arose out of 
sheer force. If, indeed it did, the defendants have acquired a right by 
sheer adverse possession held and maintained for more than 12 years. 
The adverse possession to be effective need not be for the full proprietary 
right. Ifthe origin was peaceful, as we must assume it was, in the present 
case, we may and indeed must presume either a dedication on the part of 
the then owners or a grant on their part the origin of which is lost in 
antiquity. In this view the decision of the court below is right, though 
the learned Judge has not given any principle of law on which it is based. 

The whole trouble in this case, to my mind, has arisen from the fact 
that the learned counsel for the defendants in this litigation has failed to 
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appreciate the true basis on which the defendants’ right may be based. The 
defendants do not know the law. Having no definite knowledge as to the 
origin of their rights they contented themselves with a bare statement of 
the facts. It was for their counsel to suggest to the court the legal basis, 
if any, of their right. I am, therefore, of opinion that, if the plea as to 
acquisition of the right on the basis of easement should fail, it is open to us 
to apply the true basis and to apply it. 

The result is that the appeals of the plaintiffs should fail and they 
should be dismissed with costs. 

In form there are as already stated in the beginning of tbis judgment, 
two appeals before us by the plaintiffs, because there were two appeals 
before the lower court. The plaintiffs’ appeal, there, failed and the defen- 
dants’ succeeded. I would dismiss both the appeals of the plaintiffs in 
this Court and with costs. 


SULAIMAN, C. J.—As the questions of law raised in this case are of 
some importance, I should like to add a few words. 

I do nor think that it is correct to say, as has been said in some Calcutta 
cases, that a new category of easement cannot be recognised by law. When 
there is no statutory definition of a term it may be that new categories are 
difficult to recognize. For instance, this is so in the case of “public policy”. 
But where a term has been defined by statute, the question is not whether 
a particular category has been recognised before, but whether it comes with- 
in the scope of the definition. ‘The definition must be deemed to be exhaus- 
tive; indeed, the very object of defining a term is to admit that no exhaus- 
tive list can be laid down. The Easements Act is both a consolidating and 
amending Act. The definition in Section 4 is perfectly wide and would 
cover any right to do a thing on another’s land. It therefore does not 
follow that nothing which was not recognized to be an easement under the 
Common Law can be an easement under the Act. What rights can” be 
acquired would depend upon local conditions and requirements. Things 
like the right to take wood for fuel purposes in Garhwal forests, to dry 
cow-dung cakes on another’s wall in these Provinces, to use another’s land 
for marriage parties or even the right of privacy of a house may possibly be 
acquired in India, although they’ may never have been heard of in England. 

The right of burial as a customary right is recognized in numerous 
rulings: Mohan Lal v. Sheikh Nur Ahmad? followed in Shwe Kye v. Mg. 
Po Tha". Now Section 18 recognizes an easement which is established by 
local custom, but the right must be an easement. ‘The mere fact that it is a 
customary right would not make it cease to be an easement. The right 
acquired under Section 18 in virtue of a local custom is still an easement. 
If therefore the right to bury the dead can be an easement, if existing in 
favour of a large community, so as to be the subject of local custom, then 
I do not see why a similar right cannot be an easement if claimed by a 
family or an individual. There is no reason why the same right should be 
an easement when established by custom, but cannot be an easement when 
acquired by individuals. Such a right would vest in the survivors and 
would be the right of burying the dead bodies of the members of their 
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family who die. They cannot enjoy their residential houses if the dead 
bodies are left there to rot. If the right of burying the dead is acquired 
in a limited way, for instance, the right to bury dead bodies underneath the 
ground, allowing the surface to be cultivated, it is difficult to say that the 
exercise of such right would necessarily tend to the total destruction of the 
property within the meaning of Section 17 of the Easements Act so as to 
make it incapable of acquisition. The third paragraph of Section 15 is very 
wide and applies to “any other easement”. 

There are no doubt cases of the Calcutta and Lahore High Courts 
in which it has been held that the right to bury the dead cannot be an 
easement; whereas it has certainly been held in Bombay that the right 
of burial, if not an easement, is a customary right which, being confined 
to-a limited class of persons and ‘a limited area of land, was sufficiently 
certain and reasonable to be recognized as a valid, legal custom (Mohidin 
v. Shivlingappa®). Piggott, J., in Mathura Prasad v. Karim Bakhsh? follow- 
ed this ruling and held that there being no dominant heritage, such a 
right was not an easement, but “a customary right in the nature of an 
easement” and could be enforced. It may, however, be argued that if 
such a right is exercised by residents of a village, their lands may con- 
stitute a dominant heritage. 


But it is not necessary for me to commit myself finally to the view 
that the right to bury dead bodies is an easement. If the right is not 
an easement, then it can be a license coupled with a grant. The right to 
bury the dead cannot be a mere license; for from its very nature the per- 
mission is irrevocable. An owner of land cannot permit a corpse to be 
buried and then later on ask that the grave should be excavated and 
the corpse removed. If the permission from the very beginning is 
irrevocable, it cannot be a mere license. It must necessarily be a license 
coupled with a transfer, that is to say, a grant. If the right implies that 
the space should not be used by the original owner for any purposes what- 
soever then the spot must be taken to be gifted or granted or, at any rate, 
dedicated or consecrated for burial purposes. The ownership of the 
zamindar would in such a case cease qua that spot. 


In the same way a plot of land can be set apart as a graveyard. It 
is not necessary that the whole of it should be filled up by graves. Indeed, 
if it is to be a graveyard, spaces must be left in between for further graves 
to be dug. It would not be correct to say that only those points of 
such a plot which are actually occupied by graves are consecrated, and 
the rest is private property. The mere fact that some spaces are not yet 
occupied by graves would not make it any the less dedicated land if the 
whole of it has been actually set apart as a graveyard. 

Their Lordships of the Privy Council in The Court of Wards v. 
Elahi Bakhsh’ have laid down that land can by user, even though not by 
dedication, become waqf. This case was naturally followed in Ram 
Singh v. Ali Bakhsh". See also Ram Rao v. Rustam Khan”. 
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The question whether a plot of lard is a graveyard or not is primarily 
a question of fact. In the case of a plot covered by recent graves the 
burden is undoubtedly on the person who alleges that it is a graveyard, to 
establish how the grant was made. But in cases where a graveyard has 
existed from time immemorial or for a very long time, there can be a 
presumption of a lost grant. It is open to a court to infer from circum- 
stances that a plot of land covered by grraves, which has been used as a 
graveyard, is in fact a graveyard and had been set apart as such by the 
original owners and made a consecrated ground even though a registered 
document is not now forthcoming. 

If Muslims or Christians, who bury their dead bodies in the ground, 
are allowed to settle in villages, there is nothing improbable in the zamin- 
dar allowing them a piece of ground for burying their dead. To Mus- 
lims and Christians a graveyard is just as much a necessity as a burning ghat 
would be for the Hindu community. If a place has been used as a 
graveyard or burning ghat for a suficiently long time, there should be 
a presumption that it is dedicated property, and the grant is irrevocable. 

In the present suit the defence was that the defendants’ graveyard 
had been existing in the plot in dispute for a very long time and that 
the graveyard had been established there for burying dead bodies in the 
rainy season when their own mahal ic covered with water. The Com- 
missioners’ report indicated that at all the places selected’ at random, which 
they got dug up, traces of graves were found in the form of bones, skulls 
or rotten planks and timber. ‘The ozal evidence of the defendant Munir 
Khan and his witnesses, Gulab Khan and Ryasat Khan, was to the effect 
that the plot is a kabristan (graveyarc). ‘The appellate court, as a Judge 
of facts, has remarked that “taking all the above facts into consideration 
I see no reason whatever why the evidence of the defendants’ witnesses 
to the effect that plot No. 770 has been used as a graveyard’ for more than 
thirty years should not be believed” and has held accordingly. The 
period of “more than 30 years” shows chat 30 years is the minimum period 
and not the maximum period. The mere fact that it is now ploughed 
over and the graves have been levelled to the ground, and that kharif 
crops have been grown upon it would not make it any the less a graveyard; 
nor do these circumstances make it impossible for the plot to be a grave- 
yard. I would, therefore, accept the finding of the lower appellate court 
and dismiss the appeals. 


By THE Court—The appeals are dismissed with costs. 
Appeal dismissed 
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AZIZ-UN-NISSA (Plaintiff) 
Versus 
SIRAJ HUSAIN anp orHers (Defendants) * 

Limitation Act, Art. 91—Suit to recover possession of property transferied by 
plaintiffs predecessor under undue influence—Whether Art. 91 applicable. 
When a person sues to obtain possession of property which has been 
transferred by the person through whom he claims, the suit must be 
brought within the period allowed by Art. 91 of the Limitation Act, so 
long as the transfer is voidable and not ab initio void. | When the transfer 
has been made by some person who had no title to make it and the 
transfer is therefore void, then the claim to have such transfer set aside will 
be merely ancillary or incidental to the main claim, which will be one for 
possession; but when the plaintiff’s own predecessor has made a transfer, 
which is voidable and not void, the claim to have such transfer 
set aside cannot be regarded as merely ancillary to the plaintiff’s 
claim for possession. A transfer obtained by undue influence is voidable 
under Sec. 19A of the Contract Act. The plaintiff cannot evade the 
limitation prescribed by Art. 91 by merely framing his suit as though it 

were a suit for possession and nothing else. 

Case law discussed. 


First APPEAL from a decree of Basu KrisHwa Das, Subordinate 
Judge of Ghazipur. 

K. N. Katju, K. Verma and Shah Jamil Alam for the appellant. 

P. L. Banerji and Akhtar Husain Khan for the respondents. 


This appeal, which was heard by a Bench consisting of King and 
Collister, JJ., arose out of a suit to recover possession of property which 
the plaintiff claimed as an heir of her paternal grandfather on the allegation 
inter alia that the deed of sale and the deed of gift by means of which 
her grandfather divested himself of practically the whole of his property 
were executed by him by reason of undue influence, which had been 
exercised upon him by the defendant in whose favour the two deeds were 
executed, and that the deeds were therefore voidable and not binding 
upon her. 

An important question of law which arose in the appeal was whether 
Art. 91 of the Limitation Act was applicable to the present suit. The 
portion of the judgment dealing with this point is reported below:— 

This question of limitation depends on whether Article 91 of the 
Limitation Act is or is not applicable to the present suit. We will first 
deal with the rulings to which Dr. Katju on behalf of the plaintiff has 
referred us. - The first case is that of Shikber Chand v. Dulputty*. In 
that case, the adopted son of a quondam minor sued to have certain trans- 
fers set aside on the ground of fraud and to obtain possession. It was 
held that the suit fell under Article 145 of the Limitation Act. That 
case dates back to 1879. The next case to which we have been referred 
is that of Boo Jinatboo v. Shanagar2. In that case it was held that Article 
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cw. 92 had no application to a suit to set aside a mortgage bond on the ground 

Tos) Of fraud and to recover possession. It was held that that article only 

applied when a bare declaration was sought. That is a case of 1886. In 

Azz-un- the case of Abdul Rabim v. Kirparam® it was held that Articles 91, 92 and 

“ISA 93 of the Limitation Act only apply to a suit which is brought expressly 

Smas Husarn to cancel a deed. A similar view was taken in Sundaram v. Sithaminal* 

King, J where the court held that Article 91 of the Limitation Act was not appli- 

Collier, J. cable to suits in which the substantial relief claimed was the recovery of 

land. The above are the cases which directly support the plaintiff. 

Dr. Katju has also referred us to certain other cases which, however, are in 

our opinion distinguishable. He has referred us to the Privy Council 

case of Kalyandappa v. Adyappa Desai’, In that case it was held that 

Article 141 of the Limitation Act was applicable to a suit by a reversioner 

for possession of immoveable property on the death of a Hindu female 

even if it were necessary to decide in the suit whether an adoption was or 

was not valid. It seems to us that that case can be distinguished from 

the case now before us on two grounds. In the first place, it was held 

there that the adoption was void and not voidable. In the second place, 

it was a suit by a reversioner and therefore it is clear that he was not 

claiming through the widow who had made the adoption. In the present 

case, the plaintiff is claiming directly through the person who made the 

transfers which are the object of attack in this suit. Another case which 

has been referred to us is Narsagounda v. Chawagounda®; but in that 

case also the sale deed was void and not voidable. We have also been 

referred to the Privy Council case of Petherperamal v. Muniandy’, but 

that case also is distinguishable, because it was there held that the transac- 

tion in question was a sham. Another case, which has been referred to 

by the lower court in its judgment, is that of Bageshra v. Sheonath®. ‘That 

was a case of this High Court. We are of opinion that the observations 

from the judgment in that case which have been quoted by the learned 

Subordinate Judge are more in favour of the defendants than of the plain- 

tiff. The reason for the decision given in that case was that the plaintiff 

there had a transfer in his favour which was prior to: the defendant’s. 
transfer and so he was entitled to ignore the latter. 

We have been referred to a large number of authorities on behalf of 
the defendants. We will deal with those which appear to us to be most 
appropriate to the present case. In the case of Hasan. Ali v. Nazo’ in 
the year 1889 it was held by this Court that where a nephew sued for his- 
share of inheritance and to set aside a gift made by his uncle on the ground 
that the latter was “very old and out of his senses”, Article 91 of the 
Limitation Act applied. In Deo Singh v. Ram Dularya Judeo™? the 
plaintiff, who had sued to recover possession of a village in 1925, alleged 
that a deed of gift which set out that she had given this village ‘to her 
three brothers in 1909, had been procured from her by fraud and undue 
influence. It.was held that the plaintiff would have been entitled to 
have the instrument cancelled or set aside immediately the undue influence 
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was withdrawn and that no action having been brought within three 
years, the suit was barred under Article 91. The court remarked that it 
was impossible for an action’ for possession to succeed unless the plaintiff 
could first succeed in having the deed of gift set aside. In that case 
Hasan Ali v. Nazo was referred to. The case of Raja Rajeswara v. Muthu 


AZIZ-UN- 
NISSA 


Ramalinga™ directly supports the defence. In that case, the view which Smas Husan 


had been taken in Sundaram v. Sithammal'® was dissented from. ‘There 
are four Privy Council’ cases to which our attention’ has been drawn on 
behalf of the defendants. The first is that of Jagadamba v. Dakhina"®. 
In that case, the plaintiffs as collateral heirs of a childless Hindu, question- 
ed certain adoptions which purported to have been made by the latter’s 
widows in pursuance of an authority from him, such adoptions having 
been followed by continuous possession and having been recognised in 
formal instruments, proceedings and decrees to which the plaintiffs were 
parties. It was held that the suits were barred under Article 129 of the 
Limitation Act of 1871. The next case is that of Janki Kunwar v. Ajit 
Singh’. In that case, a husband and.a wife sued for restoration of cer- 
tain property on payment of consideration on the ground of fraud and 
undue influence. -It was held by their Lordships of the Privy Council 
that Article 91 of the Limitation Act was applicable. The ground on 
which the learned Judges in the case of Raja Rajeswera v. Muthu Rama- 
linga dissented from the view taken in the case of Sundaram v. Sithammal 
was that it was at variance with this Privy Council ruling. In the case 
of Mohesh Narain v. Taruck Nath'® an adopted son sued to obtain certain 
property. The defendant set up a prior adoption and it was held by 
their Lordships of the Privy Council that the suit was one to set aside an 
adoption under Article 129 of the Limitation Act of 1871. The last 
Privy Council case cited on behalf of the defendant is that of Malkarjan 
v. Narhari®, ‘That was a suit for redemption of a mortgage. Property 
had been sold at a judicial auction after notice had been wrongly served 
on a person who was not the legal representative of the judgment-debtor’s 
estate. Their Lordships held that Article 12, giving a limitation of one 
year only, was applicable: The view put forward on behalf of the 


defendnts is also supported by other rulings, namely, Banku Behari v. . 


Krishto Gobinda, Rameshwar Prasad vw. Lachmi Prasad, Haribar v. 
Dasarathi*, Shrinivas v. Hanmanth® and Hassu v. Bazida™. _ 


It is clear from the cases which we have cited that conflicting views 
bave been taken in India. But it seems to us that the view which has 
consistently been taken by this Court and the trend of the more recent 
authorities of other High Courts and the judgments of their Lordships 
of the Privy Council support the view that when a person sues to obtain 
possession of property which has been transferred by the person through 
whom he claims, the suit must be brought within the period allowed by 
Article 91 of the Limitation Act, so long as the transfer is voidable and 
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Cv, not ab initio void. When the transfer has been made by some person 
Is; who had no title to make it and the transfer is therefore void, then the 
claim to have such transfer set aside will be merely ancillary or inci- 
Azz-un- dental to the main claim, which will be one for possession, but 
“when the plaintiff’s own predecessor has made a transfer, which is voidable 
Smas Husa and not void, the claim to have such transfer set aside cannot be regarded 
Kng, J. 2 merely ancillary to the plaintiff’s claim for possession. The transfers 
Collister, J. in the present suit—so far as the plea of undue influence is concerned— 
‘are voidable under Section 19A of the Contract Act. The plaintiff can- 
not evade the limitation prescribed by Article 91 by merely framing his 
suit as though it were a suit for possession and nothing else. 

Our view therefore is that this suit, so far as the plea of undue influ- 

ence is concerned, is barred by Article 91 of the Limitation Act. 





Civa ASGHARI BEGAM (Plaintif y 
1933 7 VeTSUS 
FASIH-UD-DIN anp orHers (Defendants)* 
Oct. 4 Court-fees—After withdrawal of suit under Or. 23, R. 1 (2) Court orders 
Mooni attachment of plaintifs property to enforce payment of deficiency in court- 
ns fees—Deficiency made good—Revision—Whether plaintiff entitled to get 
back money. 

After the plaintiff’s application to withdraw the suit with liberty to 
bring a fresh suit had been granted, the Court ordered attachment of 
plaintiff’s property to enforce payment of deficiency in court-fees which 
the plaintiff had been called upon to make good during the pendency of 
the suit. Thereupon the plaintiff paid the deficiency. In revision it 
was argued that in view of the case reported in Mohammad Ismail v. 
Liyaqat Husain, 1932 A. L. J. 165 it was not open to the Court to issue 
an order of attachment for realisation of deficiency in court-fee. Held, 
that the plaintiff had paid what was due from her, and she was not entitled 
to get back the money. 


Civ Revision from an order of BABU SHANKAR Lat, Subordinate 
Judge of Bulandshahr. 

Shabd Saran for the applicant. 

Muhammad Ismail (Government Advocate) for the opposite party. 

The following judgment was delivered by 


Muxerjt, J.—This is an application in revision made under peculiar 
circumstances. 

It appears that the plaintiff, Musammat Asghari Begam, who is the 
applicant before me, filed a suit No. 38 of 1928, asking for several reliefs 
including one for declaration and another for injunction with respect to her 
rights over certain property having regard to her dower debt. The 
suit was filed with Rs. 13 as the proper court-fee stamp, and the plaint 
was admitted by the court. Later on, the Chief Stamp Inspector report- 
>d that there was a deficiency in court-fee to the amount of Rs. 492. On 
chis report, by order dated August 18, 1928, the plaintiff was called upon 
to makg good the deficiency. She did not protest but accepted the posi- 
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tion that she was liable to pay that amount of court-fee. Subsequently 
she, without having made good the deficiency, made an application to 
permit her to withdraw the suit and for liberty to sue again. i 
application was granted on September 8, 1928. Shortly after that it 
occurred to the court that the plaintiff should have paid the deficiency in 
stamp duty and her pleader was called upon to make good the deficiency. 
He having failed to do so, a notice was issued to the plaintiff, and there- 
after an attachment of her property was ordered to enforce the payment. 
Thereupon, the plaintiff paid on or about’ December 12, 1928. 

I am told that she subsequently brought a suit for a dower and that 
it succeeded. But we are not concerned with this fact. 

It appears that one of the learned Judges of this Court held in a deci- 
sion, which is reported in Mohammad Ismail v. Liyagat Husain’, that it 
was not open to a court to issue an order of attachment for realisation of 
deficiency in court-fee stamp. On the strength of this decision the pre- 
sent application for revision was filed in June 1932 to revise the order of 
the learned Subordinate Judge issuing an attachment for recovery of defi- 
ciency in court-fee. 

The learned Government Advocate has conceded that in view of 
the ruling of this Court, it is not open to him to contest the correctness 
of the view that the deficiency in court-fee could not be realized by issue of 
an order of attachment. But he contends, and in my opinion rightly, 
that the deficiency in court-fee was payable by the plaintiff and, if she 
paid it, although willingly, she should not be permitted to get back the 
same. ¢ 

There would be no proper suit before the court till the deficiency in 
court-fee had been paid. The only order that could be passed by the 
learned Subordinate Judge was one rejecting the plaint. No order per- 
mitting the plaintiff to withdraw the suit and to bring a fresh suit could 
have been made on the basis of an insufficiently stamped plaint, which 
was liable to be rejected. In this view of the case, the plaintiff has paid 
what was due from her, and she is not entitled to get back the money. 

The application in revision is accordingly dismissed with costs. 
Application dismissed 
11932] A L. J. 165 


KALI RAM AND ANOTHER (Defendants) 
versus 
DHARMAN AND ANOTHER (Plaintiffs) * 
Civil Procedure Code, Sec. 115 and Or. 23, R. 1 (2)—Court exercises its dis- 
cretion under Or. 23 R. 1 (2)—Whether High Court should revise order. 
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Kine, J. 


When the Court has applied its mind to the question of permitting the Corusrer, J 


withdrawal of a suit under Or. 23, R. 1 (2) and has exercised its discre- 
tion, its order should not be interfered with by the High Court in the 
exercise of its revisional power. 
Jhunku Lal v. Bisheshbwar Das, 40 All. 612 followed. 
Crv Revision from an order of A. P. Gutm_payat Esq., Additional 
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Subordinate Judge of Meerut. 


Basudeva Mukerji for the applicants. 
Panna Lal for the opposite parties. 


The judgment of the Court was delivered by 


Kine, J.—This is an application for revision of an order passed by 
the lower appellate court under Order XXIII, rule 1 permitting the 
plaintiffs to withdraw a suit with liberty to institute a fresh suit in respect 
of the same subject-matter. 

The suit was for possession of certain property on the ground that 
the plaintiffs, are the next heirs of the last male owner. ‘The principal 
defence was that the plaintiffs were not the next reversioners and that the 
pedigree which they set up was wrong. The trial court dismissed the 
suit on the ground that the plaintiffs had failed to prove their pedigree. 
The plaintiffs appealed and the appeal was argued at length before the 
lower appellate court; but at this late stage the plaintiffs asked for per- 
mission to withdraw their suit and appeal, with liberty to institute a 
fresh suit in respect of the same subject-matter. Permission was grant- 
ed as prayed. Hence this application in revision. 


For the applicants it is argued that the court below had no jurisdic- 
tion to grant permission for withdrawal and institution of a fresh suit 
upon the grounds stated in its order. The grounds given by the court 
below are that the case was not properly conducted on behalf of the 
plaintiffs, who are minors, and that their guardian was an ignorant 
woman; that some formal evidence had not been produced; and that some 
defective evidence which the trial court held to be inadmissible had been 
produced in proof of the plaintiffs pedigree. On these grounds the 
court held that it was a proper case for passing an order under Order 
XXII, Rule 1. 


The argument of the applicants’ learned advocate is that there is 
no formal defect such as would justify an order under Order XXIII, 
Rule 1 (2) (a) and that the “other sufficient grounds” mentioned in 
Sub-rule (2) (b) must be construed as being grounds of a similar nature 
to the grounds mentioned in Sub-rule 2 (a), that is, they should be some- 
thing of the nature of formal defects. No clear authority has been 
laid before us for interpreting the rule in this manner, and the rule can 
be interpreted so as to give the court authority to pass an order upon any 
grounds which appeared to it to be “sufficient grounds”, whether they 
are in the nature of formal defects or not. In the present case, it must 
be noted, that the court below passed an order at a very late stage of the 
case. In the trial court, the plaintiffs never asked for permission to 
withdraw their suit with liberty to institute a fresh suit. Even in the 
court below, the case was fully argued out and only at the last moment 
did the plaintiffs think of applying to withdraw the suit. For this reason 
alone we think that the order passed by the court below would be difficult 
to uphold upon its merits. The reasons given for the order, moreover, do not 
seem to us very convincing. It practically means that the plaintiffs wish 
to adduce fresh evidence to fill up the gaps in their case, and therefore 
want an opportunity of having the case tried over again. If we consider- 
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ed ourselves entitled to set aside the order of the court below merely 
because it did not appear to have exercised a proper discretion, we should 
be prepared to do so. 

For the respondents, however, we have been referred to a series of 
rulings of this High Court showing that the view has consistently been 
held that when the court has applied its mind to the question of per- 
mitting the withdrawal of a suit under Order XXII, Rule 1(2) 
and has exercised its discretion, its order should not be interfered with by 
the High Court in the exercise of its revisional power. The leading case 
on this point in this Court is that of Jhunku Lal v. Bisheshwar Dast. The 
facts of the case were as follows. A suit had been instituted in the 
Munsif’s court. After the evidence had concluded and either during or 
after the arguments, the plaintiffs applied for leave to withdraw with 
liberty to bring a fresh suit. They based their application upon the fact 
that they had failed to give formal proof of a plant which was essential 
to their success. The court granted leave to bring a fresh suit. Upon an 
application in revision against this order, it was held by a Divisional Bench 
of two Judges, that the court had jurisdiction to grant leave to the 
plaintiffs to bring a fresh suit, and the fact that the court may have 
exercised, and probably did exercise, a wrong discretion in granting the 
plaintiffs’ application was not sufficient to bring the case within the purview 
of Section 115 of the Code of Civil Procedure. This ruling has been 
followed in a series of rulings of this Court, viz., Nannbu v. Roshan 
Singh*, Kamta Prasad v. Ram Ratan Pur®, Hasan Ali v. Lachbman Pra- 
sad*, Chandrika Lal v. Sami Nath® and Jagdamba Prasad v. Hori Lal. 
The last mentioned case was decided by a Bench of two Judges and it was 
clearly held that where a court had jurisdiction to entertain an applica- 
tion under Order XXII, Rule 1, and came to the conclusion that there 
was some ground for allowing the suit to be withdrawn, then the order 
could not be challenged under Section 115 of the Civil Procedure Code, 
even if it be found that the court had exercised a wrong discretion in 
granting the application. ‘The learned advocate for the applicants has 
not been able to cite any ruling of this Court in which a contrary view 
has been taken since the decision in the leading case of Jhunku Lal v. 
Bisheshwar Das. We think that we are bound to follow the view which 
has been consistently taken by Benches of this Court from the year 1918. 
According to this view, although we have already expressed our opinion 
that the court below did not exercise a right discretion, nevertheless, we 
should not interfere in the exercise of our revisional powers. 

The application is therefore dismissed with costs. 

Application dismissed 
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BAJI LAL AND OTHERS (Defendants) 
versus 
TOTA RAM (Plaintiff) * 

Tenancy Act (III of 1926), Secs. 243 and 270—Co-sharer’s suit for arrears of 
vent—Tenant pleads payment im z00d faith to lambardar—Whether “a 
question of proprietary right” arises—Second appeal to District Judge— 
Whether lies. 

A co-sharer brought a suit in the court of an Assistant Collector 
against a tenant for arrears of rect. The defendant while not disputing 
the plaintiff’s proprietary right as a co-sharer denied his liability to pay 
rent to the plaintiff and pleaded that he had paid the rent m good 
faith to the lambardar. The trial court having impleaded the lambardar 
as a defendant under Sec. 270, Agra Tenancy Act of 1926, found in 
favour of the defendant and dismissed the suit. On appeal to the Collec- 
tor he reversed the decision of the trial court. A second appeal was 
filed before the District Judge. Held, that a second appeal did not lie 
to the District Judge under Sec. 243 of the Act, as the question whether 
the plaintiff was entitled to collect the rent or whether the lambardar was 
entitled to collect the rent did not raise “a question of proprietary right” 

~ within the meaning of that section. 

Har Prasad v. Tajammul Husain, 16 A. L. J. 239 not followed. 

APPEAL under Section 10 of the Letters Patent from the judgment 
of the HON’BLE Mr. JUSTICE IQBAL AHMAD. 


Haribans Sahai for the appellants. 
G. Agarwala for the respondent. 


The judgment of the Court was delivered by 


Kine, J.—The point for decision in this appeal is whether a second 
appeal lay to the District Judge under Section 243 of the Agra Tenancy 
Act, 1926. The suit was filed in the court of an Assistant Collector of the 
second class, for arrears of rent, upon the allegation that the plaintiff was 
the zamindar and the defendant Baji Lal was his tenant and that the latter 
had failed to pay the rent due for the period in suit. The defence was 
a denial of the defendant’s liability to pay rent to the plaintiff and a plea 
that the defendant had paid the rent in good faith to one Ajit Singh who 
was the lambardar of the mahal. 

In accordance with Section 270 of the Tenancy Act, the trial court 

impleaded Ajit Singh as a defendant in the suit and came to a finding that 
Baji Lal had paid the rent in question to Ajit Singh in good faith and 
accordingly dismissed the suit. 

The plaintiff then appealed to the Collector who reversed the decision 
of the trial court and held that although Baji Lal had paid the rent to 
Ajit Singh, such payment had not been made in good faith. The Col- 
lector remarked that the plaintiff had obtained a decree for arrears of 
rent for the three years preceding the period in suit against Baji Lal, so 
Baji Lal could not be held to be acting in good faith if he paid the rent to 
Ajit Singh. 

° *L. P. A. 56 of 1932 
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The defendants then filed a second appeal in the court of the District 
Judge. The District Judge held that no appeal lay to him as no question 
of proprietary right had been in issue between the parties in the court of 
the Collector and no such question was in issue in second appeal. The 
defendants then appealed to this Court and a learned single Judge upheld 
the view taken by the District Judge and dismissed the appeal. 


The question whether a second appeal lay to the District Judge de- 
pends upon whether a “question of proprietary right” had been in issue 
between the parties claiming such right in the first appellate court and 
Was in issue in the second appeal. ; 

The District Judge and the learned single Judge of this Court both 
took the view that no question of proprietary right was in issue in the 
court of the Collector or in the second appeal which was filed in the court 
of the District Judge. They held that the only point in issue was 
whether the plaintiff was entitled to collect the rent or whether the lam- 
bardar was entitled to collect the rent and came to the conclusion that 
this was not “a question of proprietary right” within the meaning of 
Section 243, 

The plaintiff’s proprietary right as a co-sharer was never disputed by 
Baji Lal or by Ajit Singh the lambardar. The only dispute was whether 
the plaintiff as a co-sharer was entitled to collect the rent from Baji Lal 
or whether Ajit Singh as lambardar was entitled to collect the rent from 
Baji Lal. In our opinion, the District Judge and the learned single Judge 
of this Court were right in holding that this was not a question of pro- 
prietary right. Section 270 clearly applied to the facts of this case. ‘The 
tenant Baji Lal pleaded that he had paid the rent of the holding to a third 
person, namely, Ajit Singh, to whom he had in good faith been paying the 
rent of the holding up to the date of the institution of the suit. The 
trial court quite correctly applied the provisions of Section 270 and im- 
pleaded Ajit Singh as a defendant in the suit and held that Baji Lal had 
paid the rent in good faith to Ajit Singh. 

It has been argued that the question whether the plaintiff was entitled 
to recover the rent from Baji Lal was a question of proprietary right. 
But we are not inclined to accept this contention. A distinction has 
been made between the procedure under Section 270 when a tenant pleads 
that the opposite party is not his landholder and the procedure under Sec- 
tion 271 when a party raises a plea of proprietary right. Section 271 
may not be exhaustive of all cases in which a question of proprietary right 
may be raised in a revenue court, but it furnishes some instances of what 
is meant by raising a plea of proprietary right. If Baji Lal had claimed 
that he was not a mere tenant but was the proprietor of the plot, then 
clearly he would -have raised a question of proprietary right and under 
Section 271 the revenue court would have framed an issue on the question 
-of proprietary right and would have submitted the issue to the civil court 
for decision. This procedure was not followed and we think it 
could not have been followed in this case because in our opinion no question 
of proprietary right had been raised which could have been sent to the civil 
court for decision. 

The learned counsel for the appellants has relied strongly upon the 
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case of Har Prasad v. Tajammul Husain’, In that case a suit for eject- 
ment had been instituted in the revenue court and the defendants pleaded 
that they were not the plaintiff’s tenants but that they were lessees from 
other persons and the plaintiff had no right to sue. It was held that this was 
a question of proprietary title which was in issue in the court of first instance 
and was in issue in the appeal. Hence an appeal lay to the civil court. The 
learned Judges observed that the Act itself indicates what is meant by a ques- 
tion of proprietary title. Section 198 of the Tenancy Act of 1901 occurred 
under the heading of “questions of proprietary title in revenue courts” and 
dealt with a case ın which the defendant pleaded that the relation of land- 
holder and tenant did not exist between the plaintiff and himself on the 
ground that he actually and in good faith paid the rent of the holding to 
some third person. That was the plea which had been raised in that 
case and the learned Judges held that it was clearly a question of pro- 
prietary title which was in issue. The language of Section 198 (which 
corresponds to the present Section 270) and of Section 199 of the old Act 
(which corresponds to Section 271 of the present Act) has been extensive- 
ly changed. It is true that both the Sections 270 and 271 do occur 
under the heading, “Question of proprietary right in revenue court”. 
Therefore the argument which appealed to the learned Judges in the case 
cited still has some force. Nevertheless, we are not able to hold that in 
the present case the question of the right of collecting rent which was 
in issue in the present case should be held to be a question of proprietary 
right. If we look at the language of Section 270 itself, we find that 
when the defendant pleads payment of the rent in good faith to a third 
person, then that third person is made a defendant in the suit and the 
revenue court has to decide the question of the payment of rent in good 
faith to such third person. The extent of the enquiry to be made by 
the revenue court is clearly indicated by the language of the section. The 
revenue court is not empowered to decide any question of title between 
the plaintiff and the third person, but must confine itself to deciding the 
question of the payment of rent in good faith to such third person. In 
our opinion such a question is not a question of proprietary right and the 
revenue court has no jurisdiction to decide a question of proprietary right, 
even if it is raised indirectly, for the purpose of deciding the question of 
the payment of rent in good faith to the third person. Sub-section 2 of 
Section 270 also contemplates a subsequent suit between the landholder 
and the third person for the determination of the proprietary right in 
the holding. This shows that the revenue court in deciding the question 
which it has to decide under Section 270 has no jurisdiction to determine 
the proprietary right in the holding between the plaintiff and the third 
person. We hold that in view of the change in the Statute the ruling relied 
upon in Har Prasad v. Tajammul Husain is no longer good law. We 
may refer to a decision of the Board of Revenue in Romdaur v. Partab 
Narain Singh? decided on November 14, 1930. In that case it was held 
that Section 271 of the Agra Tenancy Act 1926 only applies in cases in 
which the defendant pleads that he is not a tenant but has a proprietary 
right in the land. Where the plea simply is that an outsider is the proprietor, 
e 
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the section will not apply. This supports the view which we take that 
the defendant’s plea that he was not liable to pay the rent to the plaintiff, 
whom he acknowledged as a co-sharer, and that he had in fact paid the 
rent in good faith to the lambardar did not raise a “question of proprietary 
right” within the meaning of Section 243. 

In our opinion, the District Judge and the learned single Judge of 
this Court have taken a correct view, that no second appeal lay to the 
District Judge and we accordingly dismiss the appeal with costs. 

Appeal dismissed 


SECRETARY OF STATE FOR INDIA IN COUNCIL (Defendant) 
versus 
SONKALI (Plaintiff)* 

Civil Procedure Code, Or. 44, R. 1—Interpretation of—Application to be allowed 
to appeal as pauper—Court issues notice—W hether Court can still consider 
that decree is contrary to law. 

Where a person applies to be allowed to appeal as a pauper, the Court 
has first to consider whether prima facie there is any ground for the re- 
jection of the application. If the application is rejected the whole mat- 
ter ends there. If the application is not rejected, a notice is to go to the 
Government Pleader and the respondent and when they appear the Court 
has to decide on hearing them whether the applicant is in a position to 
pay the court-fee and further whether the decree is one which is contrary 
to law or to some usage having the force of law or is otherwise erroneous 
or unjust. 

Mst. Hubraj: v. Bal Karan Singh, I. L. R. 54 All. 394 dissented from; 

Tilak Mahto v. Akbil Kishore, J. L. R. 10 Pat. 606 (F.3.) followed. 


Crv Revision from an order of M. B. Anman Esq., Subordinate 
Judge of Jaunpur. 


Muhammad Ismail (Government Advocate) for the applicant. 
The opposite party was not represented. 


The judgment of the Court was delivered by 


MUEERJI, J.—This is a civil revision under Section 115 of the Civil 
Procedure Code which has arisen in the following circumstances. The 
respondent, who is unfortunately unrepresented before us, brought a suit 
in forma pauperis in the court of the Munsif of Jaunpur for certain re- 
liefs. She having failed there, filed an appeal before the learned Sub- 
ordinate Judge of Jaunpur. The learned Subordinate Judge thought that 
the appeal was not liable to be rejected under the Proviso to Rule 1, Order 
XLIV of the Civil Procedure Code, and being of that opinion ordered 
notice to issue to the Government Pleader and to the respondent. When 
however the Government Pleader appeared, he wanted to contend that the 
appeal was liable to be rejected in view of the proviso to Rule 1 of Order 
XLIV. The learned Subordinate Judge thought that the fact that he 
had allowed notice to issue precluded him from considering the question 
again. Accordingly he passed the following order: “The application 
to appeal as pauper is allowed and notice should be issued to the respond- 
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ents in accordance with law.” 

The learned Government Advocate has filed this revision on behalf 
of the Secretary of State for India in Council. By an oversight evidently 
of the office of the learned Government Advocate the heading of the appli- 
cation contains the words “through Phunan Singh Defendant” 
in the case. The learned Government Advocate informs us that he filed 
the revision on behalf of the Secretary of State and not on behalf of the 
defendant. We have accordingly directed that the heading of the peti- 
tion of revision may be amended. 

There can be no doubt that an application in revision is maintainable. 
There has been a case decided so far as the Government is concerned. By 
allowing the plaintiff to appeal as a pauper without hearing the Govern- 
ment Pleader, the court has decided so far as the Secretary of State is con- 
cerned that the Secretary of State has no locus standi in opposing the pre- 
sentation of the appeal in forma pauperis, and no court-fee need be paid. 

On the merits we think that the revision should succeed. 

As we read Order XLIV, Rule 1 it means this. When a person wants 
to appeal as a pauper, the first thing that he is to do is to present an appli- 
cation for that purpose. The court has then to scrutinise the applica- 
tion as laid down in the Proviso to Rule 1. It has to see whether the 
decree is contrary to law or to some usage having the force of law or is 
otherwise erroneous or unjust. If the court finds that the decree does 
not contravene any of these rules, then the court must reject the appli- 
cation for permission to sue as 2 pauper. On the other hand, if the court finds 
that prima facia there is no reason to reject the application, it is to issue notice 
to the Government Pleader and also to the respondent to show cause why 
the application should not be granted. The Civil Procedure Code in 
Appendix G, Form No. 11 prescribes how the notice is to be worded. It 
is true that Rule 1 does not in so many terms say that the court is to issue 
notice to the Government Pleader or to the respondent, but Paragraph 1 
of Rule 1 has the following words:— 

Subject in all matters . to the provisions relating to 
suits by paupers in so far as those provisions are applicable. 
These words imply that so far as possible the procedure laid down in 
Order XXXII and Schedule 1 of the Civil Procedure Code are to be 
followed. The Form No. 11 in Appendix G seems to confirm this view. 
In most cases issue of a notice would be desirable, even if it be not incum- 
bent on the court to issue it in all cases. 

When a notice has been issued, it is open to the Government Pleader 
and also to the respondent to show not only that the applicant is not 
entitled owing to possession of sufficient property to appeal as a pauper, 
but they are also entitled to show that the decree appealed against is not 
contrary to law or to some usage having the force of law or is not other- 
wise erroneous or unjust. 

The learned Judge of the court below has followed a single Judge 
decision of this Court in which it was held that after the court has decided 
to issue notice to the Government Pleader and the respondent, it is no 
longer open to it to consider whether the decree is contrary to law or to 
some us&ge having the force of law or is otherwise erroneous or unjust. 
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The learned Government Advocate argues that this view of the 
learned angle Judge (which will be found reported in Hubraji v. Bal- 
karan Singh*) was based on certain rulings of the Patna High Court and 
that the Patna High Court itself by a Full Bench ruling has overruled the 
previous decisions. The Full Bench decision of the Patna High Court is 
Tilak Mahto v. Akhil Kishore? 

We have been taken through the three judgments of the three learned 
Judges who composed the Full Bench and we are of opinion that the 
pronouncements contain the true exposition of the law. The view taken 
there is in substance what we have stated to be the correct view of the 
law, namely, the court has first to consider on receipt of the application 
whether prima facie there is any ground for the rejection of the applica- 
tion. If the application is rejected, the whole matter ends there. If it 
is hot rejected, a notice is to go to the Government Pleader and the res- 
pondent and when they appear the court has to decide on hearing them 
whether the applicant is in a position to pay the court-fee and further 
whether the decree is one which is contrary to law or to some usage having 
the force of law or is otherwise erroneous or unjust. 

The view taken in the Patna High Court is also the view taken by 
the learned Chief Justice of the Lahore High Court in Basant Kuar ~v. 
Chandulal. 

This being our view, the order of the learned Subordinate Judge 
allowing the opposite party, Musammat Sonkali, to appeal as a pauper, 
dated November 30, 1932, should be set aside. We order accordingly, 
set aside that order and send back the case to the learned Subordinate Judge 
at Jaunpur and direct him to hear the respondent if he appears and the 
Government Pleader and after hearing them to pass such orders as may be 
in accordance with law. We make no order as to costs. 

: Revision allowed 
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RAM KALI AND ANOTHER (Decree-holder) 
versus 
BIR BHADARMAN TEWARI AND ANOTHER (Judgment-debtor)* 
Limitation Act, Art. 182—Step in aid of execution—Meaning of—Judgment- 
debtor dead—Application for transfer of execution—Application fo exe- 
cution—Whether steps in aid of execution. 

An application for the transfer of the execution of a decree made at a 
time when the judgment-debtor is dead is a valid application to take steps 
in aid of execution. 

An application for execution made at a time when the judgment-debtor 
is dead, which is therefore not in accordance with law, cannot be treated 
as a good application to take some step in aid of execution. 

Madho Prasad v. Kesho Prasad, I. L. R. 19 All. 337 followed; Bipin 
Behari Mitter v. Bibi Zobra, I. L. R. 35 Cal. 1047 dissented from. 
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of Gorakhpur. 


Gadadhar Prasad for the applicants. 
The opposite parties were not represented. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This revision has been referred to a Division Bench 
by a learned Judge of this Court because of an apparent conflict between 
a ruling of this Court and that of the Calcutta High Court. 

It appears that a money decree was obtained on April 30, 1920, by 
Raghubir Prasad against Bachman Tewari, which was being executed for 
some years without complete satisfaction. On November 13, 1928, 
Bachman Tewari died but apparently this fact was not then brought to 
the notice of the decree-holder who filed an application on December 
15, 1928. The court below has treated this application as ‘an 
application for execution, but in reality it was an application praying 
for the transfer of the execution of the decree from the court of the Judge, 
Small Causes, Gorakhpur, to the Deoria Munsifi on the ground that the 
judgment-debtor and his property were within the jurisdiction of that 
Munsifi. On February 19, 1929, the court transferred the execution of 
the decree to the Deoria court. On February 27, 1929, the decree-holder 
applied there for execution and notice was issued to the judgment-debtor 
which was returned unserved with the report that the judgment-debtor was 
dead. ‘This report was put up before the court on April 19, 1929, and 
the court ordered that the decree-holder should toke necessary steps by the 
29th. He failed to take any steps and the application for execution was 
dismissed on April 29, 1929, and a certificate was sent to the Gorakhpur 
court. Subsequently the decree-holder died and his widow did not file any 
application for execution till March 11, 1932. This was against Bir 
Bhadaraman and Chilanman, the sons of the deceased judgment-debtor. 

The court below has held that the application was barred by time 
because it was not made within three years of any application made in 
accordance with law or any proper step taken in aid of execution. 

In the first place, we must point out that there has been a’ misappre- 
hension in treating the application of December 15, 1928, as an applica- 
tion for execution. As already noted it was an application praying that 
the execution of the decree be transferred to the Deoria court. It was 
accordingly an application for taking a step in aid of execution and not 
an application for execution itself. 


Sir John Edge and Blair, J. in Madho Prasad v. Kesho Prasad* held that 
applications for the execution of a decree made after the death of the 
judgment-debtor and without either any representative of the judgment- 
debtor being brought upon the record or there being any subsisting attach- 
ment of the property against which execution is sought are not good appli- 
cations for the purpose of saving limitation. The Calcutta High Court 
appears to have dissented from this ruling in Bipin Behari Mitter v. Bibi 
Zobra? following some earlier cases including a case of the Madras High 
Court. With great respect, we are unable to agree to the view expressed by 
the CaJcutta High Court and we think that the ruling in Madho Prasad’s 
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case laid down the correct law. It is impossible to hold that if an applica- 
tion for execution is not an application in accordance with law, having been 
made against a person who is dead, it is nevertheless a good application to 
take some step in aid of execution against the deceased. ‘There would be 
no object in drawing a distinction in Article 182 between an application 
made in accordance with law and taking steps in aid of execution, if the 
same application for execution while not fulfilling the first requirement 
were to be a good application for the second purpose. When a person is 
dead, proceedings for execution taken against him cannot be regarded as any 
valid proceedings at all. The taking of some step-in-aid of execution is 
obviously something different from the mere filing of an application for 
execution which in itself is not in accordance with law. 

But in the present case we have already pointed out that the applica- 
tion of December 15, 1928 was really not one for execution of the decree, 
but one for taking a step in aid of execution. Under Sections 38 and 39 
of the Civil Procedure Code courts are empowered to send decrees for exe- 
cution to other courts. They may either proceed suo motu or 
proceed on the application made by the decree-holder. These 
sections do not provide that notice must be given to the judgment-debtor 
before the order is made. Similarly there-appears to be a clear distinc- 
tion drawn in Order XXI between applications for transfer of 
execution of a decree dealt with in Rules 3 to 9 and applications for 
execution of decrees dealt with in Rule 10 and the following Rules. 
The first set of rules do not even lay down that the name of the judgment- 
debtor should be specified nor is it necessary that the mode of the execution 
should be specified. On the other hand, Rule 11 requires particulars to be 
supplied when an application for execution is made and they include the 
mode in which the assistance of the court is required as well as the name 
of the person against whom execution of the decree is sought. ‘The decree- 
holder in applying for the transfer of the decree to another court was merely 
asking the court to transfer the execution of the decree as it stood and 
which decree was not dead, simply because the judgment-debtor was dead. 
We are therefore of opinion that an application for the transfer of the exe- 
cution of a decree made at a time when the judgment-debtor is dead is a 
valid application to take steps in aid of execution. It cannot be said that 
no proceeding taken when the judgment-debtor is dead can be such a valid 
step. We may give the instance of an application for substitution of 
names of heirs which is to be made after the death of the deceased judg- 
ment-debtor. : 

But even this aspect of the matter does not help the decree-holder. 
Time began to run from the date of the order made by the court on 
February 19, 1929, on the application for taking steps in aid of execution 
which had been filed on December 15, 1928. More than three years ex- 
pired before the present application was made, so this is of no avail to the 
decree-holder. 

The application for execution made on February 27, 1929, in the 
Deoria court was undoubtedly an application for execution made against 
a dead person, and was in our opinion not in accordance with law. Differ- 
ing from the view taken in Calcutta and Madras and following the ruling 
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of our own Court, we must hold that this application for execution which 
was not in accordance with law did not amount to an application for taking 
steps in aid of execution. Accordingly the decree-holder did not get a 


Ram Katt fresh start from April 29, 1929, when this application for execution was 
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or on any valid application for taking step in aid of execution, is barred 
by time. , i 

The application is accordingly dismissed with costs. : 
Application dismissed 


PHUL CHAND anp oTHeErs (Applicants) 
versus 

TAHIR HUSAIN AND ANOTHER (Opposite parties) * 

Civil Procedure Code, Or. 22, R. 10—Applicability of—Assignment during pen- 
dency of suit—Assignee’s application to trial court under Or. 22, R. 10 
rejected—W hether application can be repeated during pendency of appeal 
from decree passed in the sut. 

A co-mortgagee brought a suit for sale on a mortgage making the other 
co-mortgagee a defendant. During the pendency of the suit one P 
made an application for being added as a defendant to the suit on the 
ground that he had purchased the interests of the defendant-mortgagee. 
The trial court ordered that P be made a defendant on his paying half of 
the total costs incurred by the plaintiff in filing the suit, and on his failure 
to do so the court dismissed the application. A decree was ultimately 
passed in favour of the plaintiff. The defendant-mortgagor appealed to 
the High Court and impleaded the mortgagees as respondents. In the 
High Court P applied for being arrayed as respondent. Held, that the 
application could not be granted under Or. 22, R. 10, Civil Procedure 
Code as the assignment in favour of the applicant was during the pendency 
of the suit in the court below and not during the pendency of the appeal 
in the High Court. Held, further, that to grant the application would 
be in substance to revise the order passed by the court below rejecting his 
application, though no appropriate steps were taken by the applicant to 
have that order set aside. 

K. Verma (with him P. L. Banerji and S. K. Mukeiji) for the 
applicant. 

Panna Lal and K. N. Malaviya for the opposite parties. 

The judgment of the Court was delivered by 


Igpar AHMAD, J.—This is an application by one Phul Chand for 
being arrayed as respondent in First Appeal No. 249 of 1933. ‘The appeal 
arises out of a suit for sale on a mortgage executed in 1926 by Tahir 
Husain appellant in favour of one Chharang Ram. Chharang Ram died 
leaving two sons Phul Chand and Hansraj. Phul Chand, the applicant 
before us, is a person other than Phul Chand son of Chharang Ram. 

Phul Chand, son of Chharang Ram, filed the suit giving rise to the 
present appeal and he impleaded Tahir Husain and his brother Hansraj as 
defendants to the suit. He alleged in the plaint that he and Hansraj 
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were entitled to the mortgage debt in equal shares, and that Hansraj was 
being impleaded as a pro forma defendant. i 


During the pendency of the suit in the court below, Phul Chand 
applicant purchased the rights and interests of Hansraj in the mortgage- 
deed in suit and filed an application in the court below for being added as 
a defendant to the suit. On February'26, 1933 the court ordered that 
the application be granted on payment of Rs. 50 by Phul Chand applicant 
to Phul Chand plaintiff on account of the costs of the day. By a subsequent 
order, on the same date, the court further ordered that Phul Chand be 
made a defendant to the suit on condition of his paying half of the total 
costs incurred by Phul Chand plaintiff in filing the suit. The court fixed 
April 12, 1933 for the payment of half the costs. 


Phul Chand applicant deposited the sum of Rs. 50 but failed to de- 
posit half the costs incurred by Phul Chand plaintiff by April 12, 1933. 
The court then dismissed the application of Phul Chand and after record- 
ing evidence passed a decree in the plaintiff's favour on the same date, 
viz., April 12, 1933. 


Tahir Husain has come up in appeal to this Court and has impleaded 
Phul Chand and Hansraj, the sons of Chharang Ram, as respondents to the 
appeal. Phul Chand applicant has, as already observed, filed an applica- 
tion in the appeal to be made a respondent in the appeal. 


The learned counsel for Phul Chand plaintiff-respondent opposes the 
application on the ground that in accordance with the provisions of Rule 
10 of Order XXII of the Civil Procedure Code the application cannot be 
entertained by this Court, as the assignment in favour of Phul Chand 
applicant by Hansraj was made during the pendency of the suit in the 
court below and prior to the filing of the appeal in this Court. It is 
further urged by him that to grant the application of Phul Chand appli- 
cant would be in substance to revise the order passed by the court below 
rejecting his application, though no appropriate steps to have that order 
set aside were taken by Phul Chand applicant. In our judgment the con- 
tention of the learned counsel for Phul Chand respondent is well-founded 
and ought to prevail. 


It is provided by Rule 10 that in cases of assignment, creation or 
devolution of any interest during the pendency of a suit, the suit may, by 
leave of the court, be continued by or against the person to or upon whom 
such interest has come or devolved. By Rule 11 of Order XXII it is pro- 
vided that in the application of Order XXH to appeals, so far as may be, 
the word “plaintiff” shall be held to include an appellant, the word “de- 
fendant” a respondent, and the word “suit” an appeal. If we substitute 
the word “appeal” for the word “suit” in Rule 10, the rule runs thus 

In other cases of assignment, creation or devolution of any interest 
during the pendency of an appeal, the appeal may, by leave of the court, 
be continued by or against the person to or upon whom such interest has 
come or devolved. 

In the case before us the assignment in favour of the applicant was 
during the pendency of the suit in the court below and not difring the 
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pendency of the appeal in this Court. As the assignment in favour of the 
applicant was not during the pendency of the appeal we have no jurisdic- 
tion under Rule 10 to implead the applicant as a party to the appeal. 


It is however argued by the learned counsel for the applicant that as 
a mortgage suit remains pending till the passing of the final decree in the 
suit, the pendency of the appeal must be deemed to be tantamount to the 
pendency of the suit, and, as such it is contended by him that we have juris- 
diction under Rule 10 to implead the applicant as a respondent to the 
appeal. ‘The obvious answer to this contention is that the word “suit” in 
Rule 10 has been used in contradistinction to the word “appeal”. ‘That 
this is so is demonstrated by the provisions of Rule 11 that the word 
“appeal” shall, so far as may be, be substituted for the word “suit” in the 
application of the provisions of Order XXII to appeals. If the legisla- 
ture had intended that the word “suit” in Order XXII should be deemed 
to include an appeal, it would have been wholly superfluous to enact the 
provisions of Rule 11 of Order XXII. The appeal before us is not a conti- 
nuance of the suit filed in the court below, but is a proceeding taken by 
the party aggrieved by the decree passed in the suit by the court below 
with a view to get rid of that decree. 


Moreover it cannot be disputed that the court below had jurisdiction 
to deal with the application that was filed by the applicant to be made a 
defendant in the suit. The propriety, of the order of the court below 
directing that the application be granted conditional on the payment by 
the applicant of half of the costs incurred by Phul Chand plaintiff also 
cannot be questioned. To accede to the application of the applicant would 
be to set aside the order of the court below rejecting the application of the 
applicant in consequence of the non-compliance by him of the direction to 
pay the costs, and this obviously would be unjust. 


The learned counsel for the applicant further contended that the 
application should be treated as an application under Section 151 of the 
Code and that we should, in exercise of our inherent jurisdiction, order 
the applicant to be made a respondent in the appeal. There are two answers 
to this contention. In the first place it is not permissible to invoke the 
inherent jurisdiction of the court as defined by Section 151 in cases where 
the applicant has his remedy provided elsewhere in the Code and has neg- 
lected to avail himself of it. In the second place the inherent jurisdiction 
vested in courts is to be exercised only to further the ends of justice and 
not create complications in a cause by introducing matters, the adjudication 
of which may be impossible without reception of additional evidence. In 
the case before us it is alleged by Phul Chand plaintiff that he holds a 
charge over the half share of the mortgage debt due to Hansraj from Tahir 
Husain and, that in a suit filed by Hansraj against Phul Chand plaintiff 
it has been decided that he is entitled to realize the mortgage debt due to. 
Hansraj in satisfaction of his claim on the charge created by Hansraj in his 
favour. The questions, whether or not Phul Chand applicant is bound by 
that decision and, whether or not he is entitled to realize half of the mort- 
gage debt due to Hansraj from Tahir Husain, are questions that are not 
free from difficulty and cannot, in the absence of adequate materials, be 
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adjudicated in the present appeal. The rights of Phul-Chand plaintiff and = Crm 

Phul Chand applicant inter se can appropriately be decided in separate aa 

proceedings. It is not permissible, therefore, in support of the present — 

application, to appeal to the inherent jurisdiction of this Court as defined Prut Crann 
be = A v. 


by Section 151 of the Code. : T 
For the reasons given above we dismiss this application with costs. Husin 
Application dismissed Iqbal 

Abmad, J. 
COLLECTOR OF MEERUT (Defendant) | Civi 
versus. - Tigh 


1934 


RISAL SINGH (Plaintiff) * 
Court of Wards Act (Local Act IV of 1912), Sec. 17 and Tenancy Act (II of Mach 14 
1926), Sec. 227—'Claim for money’,—Meaning of—Whether includes a s ; 
claim for profits under Sec. 227; Tenancy Act. : et 
expression “claim for money” in Sec. 17, Court of Wards Act, in- Muxeryr, J. 
cludes a claim for share of profits due to a co-sharer from a Jambardar or 
another co-sharer whether the accounts between them have or have not 
been settled. Where the plaintiff, as a co-sharer, instituted a suit under 
Sec. 227, Tenancy Act, against another co-sharer, his claim amounted to 
a ‘claim for money’ within the meaning of Sec. 17, Court of Wards Act, 
and the claim should have been notified to the Collector, who managed 
the estate of the defendant as manager under the Court of Wards. 


SEcoND APPEAL from a decree of RAGHUNATH Prasan Esq., Dis- 
trict Judge of Meerut, confirming a decree. of S.. M. Anman Esa., Assis- 
tant Collector first class. ; 

Muhammad Ismail (Government Advocate) for the appellant. 


K. C. Mital for the respondent. 
The following judgments were delivered:— 


MuszeRJI, J.—This second appeal arises out of a suit instituted by the Mukerji, J. 
respondent, as a co-sharer, against several co-sharers, for a settlement of 
account and profits, under Section-227 of the Tenancy Act of 1926. The 
suit was defended by the Court of Wards alone as the manager of the 
estate of the appellant. The Court of Wards- has since released 
the estate from its management. The other defendants did not contest 
the suit, as it appears that the entire property was managed by the Court 
of Wards on behalf of the appellant. 

The court of first instance decreed the suit. The appeal, on behalf 
of the present appellant, was dismissed by the District Judge. 

In the present appeal only two points have been urged before us. 
The first is that the respondent having failed to notify his claim, under 
Section 17 of the Court of Wards Act (Local Act No. IV of 1912) it is 
not maintainable, and the second is that the suit has been treated by the 
courts below as a suit against a lambardar and the decree granted on the 
basis of gross rental is, on that account bad. f 

As regards the first point, the learned counsel for the respondent 
has urged that if Section 17 be applicable, his client should be giyen the 
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benefit of the proviso to Section 20 of the Act. 

In my opinion, the interpretation of Section 17 of the Court of 
Wards Act is a matter of first impression. It declares that when the as- 
sumption of an estate by the Court of Wards has been notified in the 
Gazette, a notice shall be published in the Gazette, ‘calling upon all persons 
having claims, including decrees for money, whether secured by 
mortgage or not, against the ward of his property, to notify the same’ 
to the Collector, within 6 months of the publication of the notice. The 
question then is, whether the claim of the respondent is a ‘claim for 
money’ and whether it should have been notified. The consequence 
of failure to notify is that, subject to certain rules, the claim shall be 
deemed to have been discharged (S. 18). 

It is urged for the respondent that his claim was one for settlement 
of account and could not be called a ‘claim for money’. The argument 
for the appellant is that the claim was for money, although the amount 
payable by the appellant depended on a settlement of account. 

Giving the words ‘claim for money’ their plain meaning, I should 
think that they would include all claims, which if successful, would give 
rise to a pecuniary liability against the ward or his property. A claim 
for a specific movable property or for recovery of an immovable property 
would not come within those words. A claim for money need not be for 
an ascertained sum. For, even where it is for an ascertained sum, it does 
not follow that that sum would necessarily be decreed by the court, if a 
litigation should be necessary. A claim for money based on a bond, need 
not succeed fully, for the interest may be reduced by the court, the 
court, on contest, may find that the whole of the consideration 
money has not been paid by the‘claimant, and so on. All that the words 
appear to mean is that the Collector should know what a particular man 
(the claimant) thinks that he should be paid by the ward or from his 
property. 

Expressions similar to the words which have to be interpreted in this 
case have been used in different enactments but a consideration of the 
sense in which they have been used elsewhere will be of no assistance. 
They have been used for the purposes of those enactments. For example, in 
the Civil Procedure Code, Order VII, Rule 2, where the plaintiff seeks ‘re- 
covery of money’, he is required to state the precise amount claimed. But 
where the plaintiff sues for mesne profits or for an amount which will be 
found due to him on taking unsettled accounts between him and the defen- 
dant, the plaint is required to state approximately the amount sued for. It 
appears that here a distinction has been drawn between a claim for recovery 
of money and a claim for mesne profits or for account. But it will be suffi- 
cient to point out first that the words used in the Civil Procedure Code are 
not the same as in the Court of Wards Act, and, secondly, in either case 
mentioned in the Civil Procedure Code the amount claimed is to be speci- 
fied, though in one case, precisely and in the other approximately, For 
similar reasons, the language of the Court Fees Act will be of no assistance 
to us. j 


Chapter IV, in which Section 17 occurs, of the Court of Wards Act 
is headêd as ‘Ascertainment of debts. This may indicate that the idea 
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underlying the rule is that the Collector should know approximately how 
much debt the estate has to pay and whether he should treat the whole 
claim as valid or should leave the claimant to seek his. remedy in the com- 
petent courts. In this view, all claims which give rise to a pecuniary 
liability should come within the words ‘claim for money’. It is true that 
where Section 20 of the Court of Wards Act says that if the Collector 
disallows any claim, the claimant may pursue his remedy in a court of 
competent jurisdiction, the marginal note mentions only the civil court. 
But, in my opinion, the marginal note is unduly restricted and is wrong. 
The ward may be a tenant paying a large amount of rent. He may be a 
lessee of several villages. If the landholder claims that his rent is in 
arrear and if his claim be disallowed by the Collector, it may not be fairly 
argued that Section 20, by its marginal notes, would prevent the claimant 
from suing the ward, as represented by the Court of Wards. Then in 
such a case, it will be useful to the Collector to know that a large amount 
of money is due to the landholder of the ward. 

For the foregoing reasons, I would hold that the present claim should 
have been notified ta the Collector. 

Then comes the question whether for the failure on the part of the 
plaintiff, we should dismiss the suit or should allow it to be maintained, in 
view of the proviso to Section 20 of the Act. 

It is urged for the respondent that he did not know that the claim 
came within the purview of Section 17 of the Act. There is much to be 
said in support of this argument. Section 17 is. not free from ambiguity, 
and so far as we are aware, there is no decision of this or the Oudh Court, 
directly to the point. The interpretation put by me has been the result of 
much deliberation and it would not be at all a matter of surprise, if any 
body should come to a different conclusion. In the case of Bakhtawar 
Singh v. Balwant Singh’ a Bench of this Court in a somewhat similar 
case, allowed a suit to be maintained, though there was no notification of 
the claim. I think that we should not dismiss the suit for the failure to 
notify and give the claimant the benefit of the proviso to Section 20. 

Coming to the merits, the courts below have not treated the appel- 
lant as the lambardar. Under Section 227, it was the duty of the appel- 
lant, who collected all the income, to furnish an account of the collections 
and he failed to do so. In the circumstances, it was open to the courts 
to ‘make any presumption against him’. This is what the courts below 
have done. It can not be said that the courts were not right. I would, 
therefore, decide this point against the appellant. 

In the result the appeal should fail and I would dismiss it with costs. 


` SuLaman, C. J.—The words “claims, including decrees for money, 
whether secured by mortgage or not” in Section 17 of the Court of Wards 
Act, have a wide scope and would, prima facie, include claims for which 
a decree for money is sought. If that section stood by itself there would 
obviously be no difficulty whatsoever in holding that it covered a claim for 
a share of profits on settlement of account between a co-sharer and other 
co-sharers or the lambardar. If one looks to the policy apparently under- 
lying the Act there would be no justification for drawing a distinction 
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between a claim for money due as a loan or for profits due to a co-sharer. 
In order to be able to deal with the various claims or to reduce interest, it 
is just as important for the Collector to know the amount of outstanding 


Corrector debts.against the ward as the amount of profits due from him to his co- 
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the publication of the notice, otherwise the claim would, during the conti- 
nuance of the superintendence, be deemed to be duly discharged under Sec- 
tion 18. The heading “Ascertainment of debts” under which Section 17 
occurs, as well as the use of the words “debts and liabilities” seem to cover 
claims for share of profits. 

Difficulty is, however, caused by two matters. The first is that in 
other enactments a clear distinction has been drawn between a claim for 
money, which is a claim for an ascertained sum, and a claim for an unliqui- 
dated amount to be determined on settlement of account. For instance, 
under Order VII, Rule 2 of the Civil Procedure Code a plaintiff is requir- 
ed to state the precise amount claimed when he seeks to recover money, 
and to state the amount approximately when he sues for mesne profits 
or for an amount due on taking unsettled accounts. Again, under Sec- 
tion 7 of the Court Fees Act the fee payable is to be computed in case of 
suits for money according to the amount claimed and in suits for accounts 
according to the amount at which the relief sought is valued. 

The second difficulty arises in this way. Section 20 allows a person 
to institute a suit in respect of any claim which has been disallowed by the 
Collector under Section 18, and contains the proviso that where the 
claimant has failed to notify his claim under Section 17 no suit can be 
maintained unless he shows good and sufficient cause for such failure. 
The marginal note to the section is headed as “prosecution of claims in 
civil court” suggesting that the competent court mentioned in the body 
of the section is the civil court. If this were so then the money claimed 
might not include a claim for arrears of profits which are entertained in the 
first instance by the revenue courts. 

But these difficulties are not really very serious. The mere fact that 
the expression “claim for money” has been used in a more restricted sense 
in other enactments does not necessitate the restriction of its meaning in 
the Court of Wards Act also. The marginal note to Section 20 merely 
gives a clue or hint to the substance of the provision and cannot control 
the section itself. 

I therefore agree that we must give to the expression “claim for 
money” its ordinary meaning, which must include a claim for share of 
profits due to a co-sharer from a lambardar or another co-sharer whether 
the accounts between them have or have not been settled. 

In view of the fact that there has been no previous ruling on this 
point and the headnote to Section 20 is misleading, I would hold that 
good and sufficient cause for failure to give notice has been shown within 
the meaning of the proviso to Section 20. 

I concur in the order dismissing the appeal. 

By THE Court—The appeal is dismissed with costs. 


? Appeal dismissed 
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EMPEROR . CRIMINAL 
versus ' 

NOOR AHMAD* 

Prevention of Adulteration Act (Local, VI of 1912), Secs. 4 and 6—Offence Macha 

under Sec. 4—When established —W hether necessary to prove that accused Tuom, J. 

engaged in ghee-selling -bustness. Kuscit, J. 
If a person sells ghee which is found to be below standard then he is 
liable to a conviction under Sec. 4 of the Prevention of Adulteration Act 
unless he successfully establishes the defences which are set out in Sec. 6 
of the Act. It is not a defence to the charge under Sec. 4 of the Act 
that the accused is not engaged in the ghee-selling business. | Where the 
Municipal Board officers gave evidence that the accused sold ghee to them 
and a receipt signed by the accused himself in which he acknowledged that 
ghee was sold by him to the Board officers was produced, and the accused 
did not set up any defence open to him under Sec. 6 of the Act, beld, that 
there was no doubt on the evidence that the accused did sell adulterated 
„ghee to the Board officers and was guilty of an offence under Sec. 4 of 

the Act. 


CRIMINAL AppEaL by the.Local Government, from an order of 
B. B. StncH Esq., Magistrate, first class of Saharanpur. 


Muhammad Ismail (Government Advocate) for the Crown. 
Ishaq Abmad for the accused. 


The judgment of the Court was delivered by 


THom, J.—This is an appeal by the Local Government against the Thom, J. 
acquittal of one Noor Ahmad who was charged under Section 4 of the 
Prevention of Adulteration Act of 1912. 

In support of the charge the prosecution examined two witnesses, 
the Sanitary Inspector and the Health Officer. Both these witnesses 
deposed that the accused sold them ghee on a certain date. The ghee 

- was brought by the witnesses ‘for the purpose of analysis, Two samples 
were taken by the witnesses and one sample was left with the accused. 
The accused also gave a receipt Exh. P 1 which is in the following terms: 

“Pandit Tribhuwan Nath Zutshi, Sanitary Inspector, purchased three 
chataks of ghee from my shop this Sth day of July, 1923. He put that 
ghee in three phials and sealed them in my presence. Out of those phials 
_ he took two with him for testing the ghee and gave one phial to me.” 
This receipt is signed by the accused and he has not denied his signature. 

The accused in his defence led evidence to show that he was not the 
licensee of the shop in which the ghee was bought. The licensee is his 
brother Azimuddin. This fact is not disputed by the prosecution. 

The accused further led evidence to prove that he is engaged in sell- 
ing fruit in front of the shop in which the ghee was bought and that he 
has nothing to do with- his brother’s ghee business. One witness Haji 
Muzaffar Husain gave evidence to the effect that now the accused is 
engaged in fruit-selling business. Another defence witness was the 
licensee of the shop, the brother of the accused Azimuddin. He deposed 
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that the ghee which was sold to the Municipal Board officers was his pro- 
perty and that he is engaged’in selling the ghee and that the accused his 
brother has nothing to do with it. Upon that evidence and the evidence 
of one or two other witnesses who testify to the accused being regularly 
engaged not in selling ghee but in fruit business, the learned Magistrate of 
Saharanpur acquitted the accused. He concludes his judgment with 
these words: 

I hold that the prosecution evidence is not sufficient for a conviction 
of the accused in view of the preponderating evidence of the defendant 
witnesses to the effect that the accused does not sell ghee and that the 
prosecution has examined no independent witness unconnected with the 
Municipal Board to prove it. I accept the defence testimony and find- 
ing the accused not guilty acquit him and dismiss the case against him. 

The learned Government Advocate has contended that it is not’ 
necessary in order to secure a conviction under Section 4 of the Prevention 
of Adulteration Act to prove that the seller of the ghee is engaged regular- 
ly in the sale of that commodity. It is sufficient, he contended, to prove 
that the accused actually did sell ghee which was below quality. The 
terms of Section 4 of the Act appear to us to be perfectly plain. Section 
4 (1) is in the following terms: 

Whoever sells to the prejudice of the purchaser any article of food or 
any drug which is not of the nature, substance or quality of the article 
or drug demanded by such purchaser, or sells or offers or exposes for sale 
or manufactures for sale any article of food or any drug which is not of 
the nature, substance or quality which it purports to be, shall be punished 
for the first offence with fine which may extend to Rs. 100 and for a 
second or any subsequent offence with fine which may extend to Rs. 500. 

It will be observed that there is no reference in this section to the offender 
being one who is engaged regularly in selling ghee. 

Learned counsel for the respondent. however has drawn our attention 
to the terms of Section 6 of the Act and especially to Sub-sections (b) and 
(c) thereof. Section 6 and Sub-sections (b) and (c) are in the following 
terms: 

In any prosecution under Section 4 it shall be no defence to allege 
that the vendor was ignorant of the nature, substance or quality of the 
article or drug sold by him or that the purchaser having bought only for 
analysis was not prejudiced by the sale. Provided that the vendor shall 
not be deemed to have committed an offence under Section 4, if he proves 
to the satisfaction of the court (b) that he had no reason to 
believe at the time when he sold it that the article or drug was not of 
such a nature, substance and quality as aforesaid, and (c) that he sold 
it in the same state in which he purchased it. 

Learned counsel for the respondent has contended that Section 4 must be 
read along with Section 6 and reading the two sections together he has 
invited us to hold that the intention of the legislature was only to penalise 
those people who are habitually engaged in the selling of an adulterated 
commodity. Section 6 however relates to the defences which one charged 
under Section 4 may advance. The onus is upon the accused person to 
prove to the satisfaction of the court that he had no reason to believe that 
the drug or commodity was not up to the standard or quality and that he 
sold if in the same state in which he purchased it. Now the defence of 
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the accused in the present case is referred to by the learned Magistrate in 
the record of the summary trial at page 6 of the record. Paragraph 8 is as 
follows: 
Plea of accused and his examination, if any—Pleads not guilty. I was 
selling mangoes in front of the shop in question. I do not sell ghee. 
_ It will be obvious therefore that the accused made no attempt to 
prove that he was ignorant of the quality or standard of the ghee which 
he sold to the Municipal Board officers. His defence in short was simply 
that he did ‘not sell the ghee at all; that is, that the Municipal Board officers 
gave false evidence when they stated that they bought ghee from him. 

Now the learned Magistrate has not dealt with this part of the case, 
namely, whether, in fact, ghee was sold to the Municipal Board officers by 
the accused. He has decided the case in favour of the accused upon the 
defence evidence that the accused is not engaged in the ghee-selling busi- 
ness. In our opinion for the reasons we have already given however this 
is not a defence to the charge under Section 4 of the Prevention of Adul- 
teration Act. Accordingly to our interpretation of the Act if a person 
sells ghee which is found to be below standard then he is liable to a con- 
viction under Section 4 of the Act unless he successfully establishes the 
defences which are set out in Section 6 of the Act. The accused in the 
present case has not attempted to prove any of the defences referred to in 
the latter section. 

Learned counsel for the accused has contended that the Magistrate 
who tried the case has come to a definite finding of fact in favour of the 
accused and that we should not interfere with that finding. - In support 
of his contention he has referred us to certain passages in the Full Bench 
judgment in the case of Emperor v. Sheo Janak Pande’. In that judg- 
ment the Bench reviewed the course of decisions upon the question as to 
how far an appellate court is entitled to interfere with the findings of fact 
of the court of first instance. It appears that there had been prior to 
the Full Bench decision certain doubt as to the powers of the appellate 
court to interfere with an order of acquittal. So far as the provisions 
of the Criminal Procedure Code are concerned the powers of the appellate 
court are exactly the same in the case of an order of acquittal as in the 
case of an order of conviction. The duty of the appellate court is to 
review the entire evidence, to make up its mind upon that evidence and to 
_teverse the decision of the lower court if it be satisfied upon a consideration 
of the evidence that the decision is unjustified. The presumption of inno- 
cence with which the accused starts continues right through until he is held 
. to be guilty by the final court of appeal. If he is acquitted by the court of 

instance, the presumption of innocence of course remains. The presump- 
tion of innocence is absolute. It is not strengthened by an acquittal nor weak- 
ened by a conviction in the trial court. The appellate court approaches 
a consideration of the evidence uninfluenced by the decision of the trial 
court which is evidence neither for or against the accused. - It proceeds 
upon the principle that the accused is presumed to be innocent by the 
Jaw and it is for the Crown to prove its case. ‘The onus of proof is 
neither increased nor lightened by an order of conviction or acquitgal. So 
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far as there may be dicta in the Full Bench decision already referred to, 
to the effect that the presumption becomes stronger in the case of an 
order of acquittal, we would observe that these dicta are entirely obiter. 
The law upon this matter was clearly stated in the Privy Council decision __ 
referred to by the Full Bench in which their Lordships of the Judicial ` 
Committee observed that where the issue is simple and straightforward 
and the only question is which set of witnesses is to be believed, the verdict 
of the Judge trying the case should not be lightly disregarded. There is 
no authority for any further qualification of the power of the appellate 
court. 

The appellate court therefore is entitled and indeed bound to inter- 
fere with the order of the trial Judge if it is convinced upon a considera- - 


tion of the evidence that that order is not justified by the evidence. Their - ` 


Lordships of the Privy Council say that the verdict of the Judge should 
not be lightly disregarded. We do not understand that it has ever been 
argued that in any case the verdict of the Judge may be lightly disregard- 
ed. It is true where the question in issue depends very largely upon the 
credibility of the witnesses in the trial court, then the opinion of the trial 
Judge, who saw them in the witness-box and observed their demeanour, 
as to which witnesses are reliable and which are not reliable is an opinion 
which must carry very great weight with the appellate court. Beyond 
that however there is no restriction or qualification under the Criminal 
Procedure Code of the power of the appellate court to interfere with the 
verdict of the trial Judge be that verdict one of acquittal or of conviction. 

In the present case however this point does not really arise because 
the learned trial Judge has accepted the evidence, which he holds to be 
reliable, upon the point as to whether the accused was engaged regularly 
in selling ghee. It may be that the Magistrate was entitled to accept 
that evidence. It may be that that evidence does prove that the accused, 
whatever he may have been in the past, is not now a vendor of ghee. The 
learned Magistrate however has failed to record any decision upon the 
main issue in the case which, in the absence of any defence under Section 
6 of the Act, is whether, in fact, the accused sold ghee to the Municipal 
Board officers. Now in support of their allegation that ghee was so sold 
by the accused to the Municipal Board officers the two officers have been 
adduced as witnesses and further there has been produced a receipt signed 
by the accused himself in which he acknowledged that ghee was sold by 
him to the Municipal Board officers. In our opinion therefore there can 
be no doubt upon the evidence that the accused did sell adulterated ghee 
to the Municipal Board officers and we so hold. 

Learned counsel for the respondent took a preliminary objection to 
the appeal. He contended that no appeal lay against the order of 
acquittal under the Criminal Procedure Code. He referred to Section 
414 of the Code which enjoins that there shall be no appeal against an 
order of conviction in certain cases. He argued that Section 417 which 
confers upon the Local Government the right to appeal must be read with 
Section 414. Section 417 is in the following terms: 

eThe Local Government may direct the public prosecutor to present 
an appeal to the High Court from an original or appellate order of 
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acquittal passed by any court other than the High Court. 
The terms of this section are perfectly plain. They are unqualified 
by any restriction which may be derived from a consideration of the terms 
-. of Section 414. Had the legislature intended to limit the right of the 
2 Local Government to appeal against an order of the lower appellate court 
“-in a criminal case it would have said so specifically. -No such qualifica- 
© tion appears in the statute and we hold that there is none. 
` In the result we set aside the order of aquittal of the learned Magis- 
“- trate and convict the accused under Section 4 of the Prevention of Adul- 
-teration Act of 1912. We have been informed by the learned Govern- 
ment Advocate that the accused has already been convicted on three sepa- 
. rate occasions under Section 4 of the Act. It is clear that the accused 
* was habitually engaged in the selling of adulterated ghee. It is true that 
the license for the selling of ghee in the present instance was: not in the 
name of the accused but in the name of his brother Azimuddin. But the 
_ accused according to his own statement and the evidence of several defence 
witnesses sells fruit at the door of the shop at which the ghee is sold. It 
appears to us that the arrangement whereby the license of the shop at 
which the ghee is sold and at the door of which the accused sells fruit is 
held by the brother of the accused is simply a dodge by which the accused 
is endeavouring to evade the law. 
Taking all the facts into consideration we impose a fine of Rs. 500 
and sentence the accused in default of payment thereof to simple impri- 
sonment for a period of six months. 


Accused fined 


EMPEROR 
Versus 
MOKHI* 
Criminal Tribes Act (VI of 1924), Sec. 22—Residence”—Meaning of—Accused 
absent from house during night—When guilty of offence under.Sec. 22. 

The word ‘residence’ as used in the Criminal Tribes Act (and the rules 
framed by the Local Government under the Act) means the place where 
the member of a criminal tribe cats, drinks and sleeps, and is to be dis- 
tinguished from the expression ‘place of residence’, that is, the district 











within which he is confined. Where the accused, who were members of ° 


a criminal tribe, were not in their houses on the night of a particular date 
and they had not reported in accordance with the provisions of the rules 
framed under the Act, eld, that they were guilty of an offence under 
Sec. 22 of the Act. 
CRIMINAL APPEAL by the Local Government, from an order of F. 
RusTAMJI Esq., Sessions Judge of Bijnor. 
Muhammad Ismail (Government Advocate) for the Crown. 
Mahbub Alam for the accused. 
-The judgment of the Court was delivered by 
THoM, J.—These are appeals by the Local Government against the 
orders of acquittal of members of a criminal tribe who were charged under 
*Cr. A. 1087 of 1933 
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Section 22 (2) (b) of the Criminal Tribes Act of 1924. The same point 
is raised in all the appeals which therefore may be conveniently disposed 
of in one judgment. 

It appears that on the night of May 23-24, 1933, the accused were 
found absent from their houses. The village mukhia and the chaukidar 
visited their houses after 12 o’clock at night and none of the accused were 
found in. The learned Sessions Judge of Bijnor who heard the appeals ` 
against the convictions of the accused by the Magistrate of Bijnor state 
in the course of his judgment: i 
; But mere absence of a registered member under the Criminal Tribes Act 

from his house ın the night ıs not an offence under the Criminal Tribes 
Act, as there are no rules made by the Local Government under Sub- 
clauses (e), (f) or (4) of Clause 2 of Section 20 thereof, whereby he 
may have been prohibited from leaving his house in the night for any pur- 
pose whatsoever so Jong as he did not go out of the prescribed area to 
which his movements had been restricted under the said Act. No such 
rules have been produced before me. ‘The learned Government Pleader 
says that he could find no rules on the point that may have been made by 
the Local Government. 

We are at a loss to understand how a Judge in the position of the 
learned Sessions Judge of Bijnor could have imagined that no rules had 
been framed or notified by the Local Government under Section 10 of the 
Criminal Tribes Act. The Act would have been largely nugatory if 
rules had not been framed and notified under its provisions. Rules under 
Section 10 have, in fact, been framed by the Local Government and they 
are to be found in the Criminal Tribes Manual, a book which, we think, 
the learned Sessions Judge would have done well to consult when he was 
hearing a case which raised the interpretation of a section of the Criminal 
Tribes Act. 

The learned Sessions Judge accepted further the contention of the ac- 
cused that so long as they were not proved to have absented themselves from 
their place of residence, that is, from the district within which by law 
they were confined, they cannot be convicted under Section 22 of the Act. 
In other words, the learned Judge held that under the law the accused were 
entitled to absent themselves from their houses at night and they com- 
mitted no offence under the Act if they did not absent themselves from 


-their district. 


The learned Government Advocate has drawn our attention to the 
rules which have been framed by the Local Government under Section 10 
of the Criminal Tribes Act. These rules enjoin that a registered member 
of a criminal tribe to whom the provisions of Section 10(1) (b) have been 
applied shall notify his place of residence or any change or 
intended change of residence, and any absence or intended absence from 
his residence in the following manner (c) absence or intended absence 
from residence. When the absence involves absence at night from his 
residence by a report in person to the persons specified in Clause (ii) of 
Rule 7— (a) immediately after leaving and immediately after returning to 
his residence; and (b) immediately after arrival at and immediately before 
departure from every place at which he arrives or halts at night. 

B? notification in the Government Gazette of June 7, 1920, these 
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rules were notified to the criminal tribe of which the accused are members. 

It is proved that the accused were not in their houses on the night of 
May 23-24, 1933, and that they had not reported in accordance with the 
provisions of the rule referred to. The learned Government Advocate 
contended therefore that in these circumstances the accused were clearly 
„guilty of an offence under Section 22 of the Criminal Tribes Act. 


‘++ Learned counsel for the accused, on the other hand, contended that 


the word “residence” in Section 22 and in the rules framed by the Local 


‘ Government is synonymous with the place of residence and so long as it is 
_ not proved that the accused were absent from their place of residence, that is, 
> the district within which they are confined, they cannot be held guilty of 
_-,an offence under Section 22. 


We have no hesitation in rejecting this contention. The Act uses 
both the terms ‘residence’ and ‘place of residence’ in 2 number of sections 
and in our view it is perfectly, plain that the legislature did not intend 
these terms to be synonymous. In our opinion, a clear distinction is drawn 
in the Act and in the rules framed under the ‘Act between ‘residence’ and 
“*place of residence’. For example, special provision is made in the rules 


‘‘for the inspection of residences and one of the objects of inspection of 


residence according to the rules is to discover whether unusual facilities 
exist for the concealment of property etc. in the residence. 

The word ‘residence’ has been defined judicially and the definition is re- 
ferred to in Wharton’s Law Dictionary in the case quoted in that diction- 
ary. The word ‘resides’ was defined as meaning the place where an in- 
dividual eats, drinks and sleeps or where his family or his servants eat, 
drink or sleep. 

In our view there is no justification for the contention that the Gov- 
ernment did not intend to draw a distinction between ‘residence’ and 
‘place of residence’. If the argument of counsel for the accused were to 
be accepted it would to a very large extent render the provisions of the 
Criminal Tribes Act nugatory. As the learned Government Advocate 
has pointed out, :the Government.have considered it necessary in the 
interests of law and order to confine certain members of criminal tribes 
to their houses during the hours of darkness. If the argument of learned 
counsel for the accused is well-founded it would follow that despite very 


‘careful provisions which the Government have made for restricting .the 


liberty of the.members of the criminal tribe to which the accused belong, 
the accused would be permitted during the hours of darkness to roam at 
large throughout the whole area of Bijnor. In view of the object with 
which the rules were framed under the Act such a contention is upon the 
face of it quite absurd. 

In the result we allow these appeals, set aside the orders of acquittal 
of the learned Sessions Judge and restore the order of conviction and 


sentence of the learned Magistrate. 
Appeals allowed 


107 


CRIMINAL 


1934 





EMPEROR 


v. 
Moxut 





Thom, J 





Kendall, J. 


846 HIGH COURT. ` [1934] 


STATE OF INDORE (Plaintiff) 
VETSUS 
VISHESHWAR BHATTACHARYA AND ANOTHER (Defendants) * 
Limitation Act, Art. 144—Ereclion of verandah projecting over land of another 
—Whether title by adverse possession can be acquired—Space above land— 
Whether immoveable property.- 

Where the defendant built a three-storied verandah projecting over the 
land of the plaintiff and the trial court found that the verandah was 
constructed more than 12 years ago, held, that the space above the land 
being immoveable property the construction of the verandah constituted 


a dispossession of the plaintiff, and the defendant had matured his utle by 
adverse possession. 


Rathinavelu Mudaliar v. Kolandavelu Pillai, 1. L. R. 29 Mad. 511 followed: 
Chhanga Lal v. Hemchand, A. I. R. 1932 Bom. 224 dissented from. 


First APPEAL from a decree of Panprr Visu#Nu Ram MEHTA, Addi- 
tional Subordinate Judge of Benares. f : 


P. L. Banerji, N. U padhiya and Lakshmi Kant Pandey for the appellant. 
K. N. Katju, A. P. Pandey and H. C. Mukerji for the respondents. 


The judgment of the Court was delivered by 


KENDALL, J.—In these two appeals the plaintiff-appellant is the state 
of Indore, whose title to the property in dispute has been challenged in F. A. 
No. 256 of 1927; but as we have. maintained it in our decision in that ap- 
peal, the objection of the defendant-respondent on this ground fails. The 
plaintiff, therefore, must be held to be the owner of the house concerned in 
these two suits, namely, the house bearing Municipal No. 15, in mohalla 
Brahmapuri Ahilya Bai, Benares City, which adjoins house No. 17|12 which 
is the property owned by the defendant-respondent in F. A. No. 319 of 
1927, and house No. 11, which is owned by the defendant-respondent in 
F. A. No. 587 of 1927. The sole question for decision in the appeal before 
us is one that is common to both these appeals. It appears that the defen- 
dants built a three-storied verandah projecting over the land of the- plaintiff 
and further opened some windows, which were said to invade the privacy 
of the plaintiff’s house. ‘The plaintiff-appellant, therefore, sued for a 
mandatory injunction directing the defendants to demolish this verandah 
and to close the doors and windows, and also for a permanent . injunction 
restraining the defendants from building verandahs overhanging the plain- 
tiff’s premises. The trial court has found that the verandahs were con- 
structed more than 12 years, but less than 20 years ago, and as it also held 
that the construction of the verandah -constituted a dispossession of the 
plaintiff, it follows that the defendant had matured his title by this adverse 
possession, and the suits were dismissed. It has been argued before us in 
appeal that no question of adverse possession can arise in a matter like this, 
whcre there has not been an actual dispossession of the plaintiff from his 
land, but only from the space above the land. If, in these circumstances, 
the defendant has acquired any right by prescription, it cannot be, according 
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to the appellant’s argument, a full proprietary right such as would l arise 
from adverse possession. 

The trial court in holding that the conduct of the defendants amount- 
ed to adverse possession relied on some decisions of the Bombay High Court. 


. But it has been argued by Mr. Piare Lal Banerji, for the plaintiff-appellant, 


‘that the Bombay decisions, at any rate, have been overruled by later de- 


cisions of the same ‘court. In the case of Chotalal Hirachand v. Manilal 
Gagalbhai' a bench of two Judges discussed whether the possession of a 
‘panch’ or eaves for the discharge of water overhanging the defendant’s land 
was an easement or.an occupation of the defendant’s property, and they came 
to the conclusion that it was an easement. In the case of Dhed Mulia Bhana 
v. Dhed Sundar Dana’ the learned Chief Justice remarked: 

It appears to us that the definition of ‘easement’ in the Easements Act 
applies just as much to a projection of eaves in a dry country where there 
is no discharge of rain water as in a country where there is an abundant 
rainfall and there is a discharge of water, 

and it was held by the Bench that the projection of eaves must be held 
to be an easement which is a burden on the servient tenement, but not ap- 
parently that it amounted to a trespass. In the case of Kashibhai Kalikidas 
Patel v. Vallavbhai Wagjibhai. Patel a similar view was taken, and in the 
most recent case of Chhanga Lal Fulchand v. Hemchand Tapidas* autho- 
rities on this question have been discussed at some length, with the result 
that the Bench found that the building. of projecting eaves would noz 
amount to a trespass. - 

Tt is difficult to hold 

remarked Mr. Justice Patkar, 

that the column of air occupied by a projection over the land of a neigh- 
bour is immoveable property or any interest therein within the meaning of 
Article 144 of the Limitation Act, unless it is covered by the words ‘bene- 
fits to arise out of land’ within the meaning of Section 3, Clause (25) of 
the General Clauses Act of 1897. On the other hand, projection of eaves 
resulting in discharge of rain water is an easement according to Illustration 
(b), Section 23 of the Easements Act. 

There is no doubt that the weight of the authorities of the Bombay High 
Court has been thrown on the side of the present plaintiff-appellant. We 
are, however, not bound by these decisions, and as the trial court ‘has pointed 
out, the Madras High Court has taken a different view, which Mr. Banerji 
admits is against him. In the case of Rathinavelu Mudaliar v. Kolandavelu 
Pilla#® it was held that , 

where a man erects a building overhanging the land of another, he com- 
mits a trespass for which an action will lie against him and he will by pres- 
cription acquire a right to the space occupied by such projection and the 
right to maintain it in its position. A cornice overhanging a neighbour’s 
land cannot be removed by such neighbour if it has been in existence for 
more than 12 years, . 

This view, which is the one that was adopted in the earlier Bombay 
rulings, appears to be based on the reasoning that as the space above land is 
one of the benefits arising out of the ownership of that land, it is part of the 

1I, L, R 37 Bom. 491 "TI, L. R. 38 Bom. 1 at 6 
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immovable property of the owner of the land, and any trespass upon it 
will be an act of adverse possession. We might be inclined to go even 
further and to hold that the space above the land is itself immovable pro- 
perty. As the owner of the soil is the owner of the space above it, and as 
there can be no ownership without property, it follows that the space above 
the land is property, whether movable or immovable, and it need scarcely 
be pointed out that it is not moveable property. So it would seem to fol- 
low as a necessary inference that it is immovable property. ‘This being so, 
the defendant-respondent in the present case has made good his title because 
he has been in adverse possession for over 12 years. 

As regards the windows and doors, the finding of the court is that they 
have been in existence for a very long time and all that the defendant-res- 
pondent has done within the period to which the suit relates is to enlarge 
them. ‘The learned counsel for the appellant has not addressed us on this 
part of the case, and we therefore see no reason to interfere with the find- 
ings of the trial court. The final result is that we dismiss both the appeals 
with costs. 

Appeals dismissed 


NATHU LAL (Defendant) 
versus 
KEWAL RAM (Plaintiff) * 

Tenancy Act (III of 1926), Sec. 132 and Sch. IV, Group A, Serial No. 4—Suit by 
assignee of rent for arrears of rent—Within exclusive jurisdiction of revenue 
court. 

A suit by an assignee of rent for arrears of rent under Sec. 132 of che 
Tenancy Act of 1926 is a suit which falls in Serial No. 4 of Group (A) of 
the Fourth Schedule and must be instituted in the revenue court and the 
Civil Court has no jurisdiction to entertain such a suit. The word 
“assignee” in Serial No. 4 must mean an assignee of the arrears of rent. 
LETTERS PATENT APPEAL against the decision of the Hon’BLE Mr. 
Justice E. BENNET. 


S. N. Seth and P. M. L. Verma for the appellant. 
S. B. L. Gaur for the respondent. 


The following judgments were delivered:— 


SULAIMAN, C. J.—This is an appeal under the Letters Patent from a 
judgment of a learned Judge of this Court affirming the decrees of the 
courts below passed in a suit for arrears of rent brought by an assignee 
of rent due to occupancy tenants from a sub-tenant. It appears that Bir 
Bal and Pati were occupancy tenants who had sub-let the lands to their 
sub-tenant Nathu Lal and rents were due from Nathu Lal for the years 
1333 to 1335F. After the rents had fallen due, the occupancy tenants 
sold the arrears of rent to the present plaintiff Kewal Ram who brought 
the suit in the revenue court. The defence was that the rents had already 
been paid to the occupancy tenants and that the sale-deed in favour of 
Kewal Ram was without consideration. No objection was taken that the 
revenue court had no jurisdiction to entertain the suit. The two pleas 
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were overruled and the claim was decreed by the first court. On appeal Cwi 
before the District Judge, again no point was taken that the suit was not 77 
cognizable by the revenue court; only the pleas taken in the written state- 14 
ment were pressed, which were rejected. Naru LaL 
. In second appeal in the High Court, a point was taken for the first 
time that the revenue court had no jurisdiction to entertain the suit inas- 
much as the plaintiff had merely acquired the right to recover the debt Sulaiman, 
and was not a landholder. The learned judge has overruled this objection © 7 
on the ground that the point was not taken in the trial court and the 
defect, if any, was cured by S. 268 of the Agra Tenancy Act. It does not 
appear to have been urged before the learned Judge that the case, if not 
cognizable by the revenue court, was cognizable by a court of small causes 
and that therefore no appeal would have lain to the District Judge and 
accordingly S. 268 was inapplicable. 
These points however are urged before us in this Letters Patent Appeal. 
As the question is one of jurisdiction, we have allowed them to be raised, 
even though it is such a late stage. 
No doubt under the old Rent Act (Act XII of 1881), it was held in 
` some cases by this Court that a suit brought by an assignee of rent was 
cognizable by the civil court and not by a revenue court. Vide Ganga 
Prasad v.Chandrawati! and Antu Singh v.. Ajudhia Sabu®. But in a case 
arising under the Agra Tenancy Act (Act II of 1901) a single Judge of 
this Court ii Kanhai Ram v. Sukbdeo*, did not follow these earlier rulings 
on the ground that they were no longer applicable, in view of a different 
language employed in the Tenancy Act. Tudball, J. distinctly held that 
a civil court had no jurisdiction to entertain a suit for arrears of rent 
assigned to the plaintiff by certain occupancy tenants to whom it is payable, 
and that such a suit is purely and ace a suit to recover from the defen- 
dant a sum of money which is alleged to be due on account of the rent of 
his holding and is a suit of the nature contemplated by the Tenancy Act, 
of which only revenue court can take cognizance. ‘The learned 
Judge further held that such a suit not being cognizable by a Court of 
Small Causes, a second appeal was not barred. It seems to me that the 
position has now been made much clearer by the legislature. Generally speak- 
ing, the policy underlying the new Tenancy Act seems to be to transfer 
all suits of a nature in which disputes arise regarding rents and holdings to 
revenue courts. Now suits brought against grove-holders and thekadars 
are triable by the revenue courts only. i 
The learned advocate for the appellant contends before us that rent 
as defined in Section 3 (3) is, whatever'is to be paid or delivered by a tenant 
for land held by him, and a tenant is defined in Sub-section (6) as a per- 
son by whom, rent is, or but for a contract, express or implied, would be 
payable. It is then argued that both these definitions necessarily imply the 
assumptions that rent should. be payable to the landholder and that it 
should be payable by the tenant to the landholder. It is therefore inferred 
that if the plaintiff in the suit happens to be a person other than the land- 
holder for the time being, the amount claimed is not rent at all. But this 
argument proceeds on the fallacious assumption that a rent sought to be 


11 L. R. 7 AlL 256 FIOL, R. 9 AIL 249 °. 
712 A, TJ 93 


v. 
Kewat Ram 





Crvin 





1934 


850 HIGH COURT [1934] 


recovered must be one which is payable by the defendant-tenant to the 
plaintiff-land-holder. Looking at S. 132 under which suits for recovery of 
arrears can be filed, there is no restriction that the plaintiff who sues must be 


Narnu Lat himself the landholder. ‘That is no reason why his successor in right. title or 
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interest should not be able to sue as provided in S. 3 (1). 
The point becomes absolutely clear if one examines the Fourth 


ee Schedule, Group (A), Serial No. 4 under which a suit for arrears of rent, 


or where rent is paid for the money equivalent of such rent, including suits 
by an assignee and suits for arrears due to a person who has ceased to be a 
landholder, has to be filed in the revenue courts only. 

There is no force in the contention that the Schedule cannot override 
the substantive provisions of the Act. As a matter of fact, S. 230 ex- 
pressly confers exclusive jurisdiction on the revenue courts and ousts the 
jurisdiction of civil courts, as regards all suits and applications of the 
nature specified in the Fourth Schedule. It therefore follows that if the 
Fourth Schedule specifies the nature of a suit which should be brought in 
the revenue court, the civil court has no jurisdiction to entertain such a 
suit. 

It is to be conceded on behalf of the appellant that a suit brought for 
arrears of rent due to a person who has ceased to be a landholder must 
necessarily be brought in the revenue court. The position in his case is 
very much similar to the present case because the plaintiff is not a landholder 
for the time being. He is assignee in respect of arrears of rent which were due 
from a tenant to landholder when they fell due, but they are not sought 
to be recovered by a person who is a landholder at the time of the suit. 

The words “an assignee” in this serial number must necessarily mean 
an assignee of the arrears of rent, for there are no words here like “an 
interest in land”. It would therefore follow that a suit brought by an 
assignee of rent, just as much as a suit brought by a person who has ceased 
to be a landholder, is a suit which falls in Group (A) of the Fourth 
Schedule and must be instituted in the revenue court. It is significant 
that although in other sections like Section 99 there is an express mention 
of the person who can sue as plaintiff, there is no such reservation in 
Section 132. Indeed there is no section in the Agra Tenancy Act which 
lays down that the plaintiff in a suit for recovery of arrears of rent must 
be a landholder who owns land at the time. The reason obviously is that 
the suit is for recovery of arrears of rent for a past period and may well 
be brought by a person who at the time of the suit has ceased to be a land- 
holder of the holding. 

In this view of the matter, it is not necessary to consider whether if 
the revenue court had no jurisdiction, Section 268 of the Agra Tenancy 
Act would have cured the defect. The learned advocate for the defendant 
urges before us that Section 268 would not be applicable, because as soon 
as the arrears of rent were transferred, they ceased to be rent and there- 
fore the suit if brought in the civil court, would be cognizable by a court 
of small causes. But I am not prepared to hold that the assignment of the 
arrears of rent had the effect of altering its character. So far as the 
tenant is concerned, his liability continues to be one for the payment of 


rent of account of land held by him, which was due to a landholder. The 
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mere fact that that landholder has assigned his rights and his representa- Cwn 
tive, whether a vendee or an heir, is suing would not alter the character isj 

of the liability. “It would still be a suit for recovery of rent other than 17 

a hoùse rent, and the small cause court would not haye jurisdiction to Namu La 
entertain it as laid down in Second Schedule, Clause 8 of the Provincial 
Small Cause Court Act. I would therefore dismiss this appeal. 

Kine, J.—I quite agree. I think that the suit must certainly be 
regarded as a suit for arrears of rent. It has been argued by the learned 
advocate for the appellant that as the assignee of the rent is not the person 
to whom the rent was payable, therefore the money which he claims is a 
mere debt and is not rent when claimed by him. In my opinion this 
argument cannot be accepted. The money claimed by the plaintiff in the 
Present case was rent payable by the defendant to the occupancy tenants 
who were his landholders. The money claimed therefore was undoubtedly 
rent and in my opinion it does not cease to be rent merely because it is sued 
for by the assignee of the land-holders. The plaintiff claims the rent on be- 
half of the landholders by virtue of the assignment in his favour and in my 
opinion, the claim remains a claim for arrears of rent. ‘The right to re- 
cover the arrears of rent is a right of property which is transferable and 
I can find nothing in the Agra Tenancy Act which restricts a suit for 
arrears of rent to a suit by the landholder himself so as not to include 
a suit by the assignee of the landholder. This view is strongly supported 
by the language of Serial No. 4 of Group (A) of the Fourth Schedule of 
the Agra Tenancy Act, 1926. This serial number provides in express 
terms for a suit for arrears of rent including suits by an assignee. I think 
that the word “assignee” can only mean an assignee of the rent and cannot 
be held to mean an assignee of the interest in land. If a landholder trans- 
fers his interests in the land, then the transferee is undoubtedly entitled 
to sue for arrears of rent because he becomes a landholder himself. This 
is clear from the language of Section 3(1) which „shows that the word 
“Jandholder” must be deemed to include a successor in right, title and 
interest of a landholder. The word “assignee” therefore must be taken 
to mean the assignee of rent. The legislature therefore clearly contem- 
plated a suit by an assignee of rent for arrears of rent under Section 132 
of the Agra Tenancy Act. Under Section 230 of that Act it is clear that 
a suit of that nature is only cognizable by a revenue court. I agree with 
his Lordship the Chief Justice that the appeal should be dismissed. 

Appeal dismissed 


[Ep.—The same point was also raised in Dwarka Singh v. Jafar Ali 
Khan (S. A. 764 of 1932 decided on July 21, 1934) and the following 
judgment was delivered by Sulaiman, C. J. and Allsop, J:— 


This is a defendant’s appeal arising out of a suit for recovery of arrears 
of rent brought by an assignee of the rent from the original landholder. At 
-_ first the original landholder applied under Section 81:-of the Agra Tenancy 
“ Act to the Tahsildar for the issue of notice for payment of the arrears of rent 
and for the ejectment of the tenant in case of default. An objection was 
raised that she had transferred the arrears to Jafar Ali Khan. Jafar Ali 
Khan intervened and wanted to join in the application, but later on®better 
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advice prevailed and he got the application dismissed without paying the 
necessary court-fee as required by Sub-section (5). They then instituted. 
a suit in the civil court for the recovery of the arrears of rent, but the 
defence taken by the tenant was that the civil court had no jurisdiction to 
entertain it. On this plea being accepted the plaint was returned to the 
plaintiffs for presentation to the revenue court. ‘The plaintiffs then filed 
the present suit which has been continued by Jafar Ali Khan alone. It 
has been decreed in his favour. 

Two points are urged in appeal. The first is that the revenue court 
had no jurisdiction to entertain the claim because it is a suit for recovery 
of a debt which has been assigned to the plaintiffs. The defendant is 
obviously trying to send the plaintiffs from pillar to post and is going 
back upon his plea in the civil court that the civil court had no juris- 
diction. But even allowing him to change his ground, we are clearly 
satisfied that the revenue court had jurisdiction to entertain the suit. 
The jurisdiction of the civil court is barred as regards all suits of the 
nature specified in the Fourth Schedule. Among these there is Group 
A, Serial No. 4, covering suits for arrears of rent including suits by an 
assignee and suits for arrears due to a person who has ceased to be a land- 
holder. It is quite clear that an assignee of rent can maintain his suit in 
the revenue court, and it is not necessary that he must at the same time 
have become a landholder as well. This view was expressed in the case 
of Nathu Lal v. Kewal Ram (L. P. A. No. 47 of 1932 decided on April 3, 
1934) with which we agree. 

The second point urged is that in view of the dismissal of the appli- 
cation under Section 81 of the Tenancy Act, the present suit does. 
not lie. In the first place it is doubtful whether the assignee of the rent 
could be treated as a landholder within the meaning of Section 81 so as to 
have the locus standi to apply for the issue of notice for the payment of 
arrears of rent and for ejectment of the tenant in case of default. But 
in any case the proceeding has to be treated as a suit only on payment of 
the proper court-fee as provided in Sub-section (5). This payment was 
never made. It is therefore quite clear that the withdrawal of their 
application cannot operate as a bar or have the effect of res judicata so far 
as the present suit is concerned. In our opinion this point also has no 
force. 

The appeal is accordingly dismissed but without any order as to costs 
as no one appears for the respondents. ] 


RAM DAS AND OTHERS 
versus 
EMPEROR” 

Criminal Procedure Code, Sec. 269(3)—Trial under Sec. 269(3)—Whether as 
regards offences triable by judge with the aid of assessors he can convict on 
evidence disbelieved by the jury. ' 

Where the accused are charged at the same trial with conspiracy, which 
is triable with the aid of the assessors, and some other offences committed 
in pursuance of the conspiracy, which are triable with. the aid of the jury, 
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and the verdict of the jury being in favour of the accused the judge acquits 
them in respect of those charges, it is still open to the judge, so far as the 
charge of conspiracy is concerned, to take into consideration the evidence 
disbelieved by the jury who were dealing with the other charges. 
Case law discussed. 
CRIMINAL APPEAL from an order of V. Meura Esq., Additional 
Sessions Judge of Benares. f 


Saila Nath Mukerji, A. Sanyal, Kumuda Prasad and S. B. Johari for the 
appellants. í 
Sankar Saran (Government Pleader) for the Crown. 


This appeal was preferred by seven persons against their convictions 
under Sec. 120B, read with Secs. 489A and 489B, I. P. C. 

The seven appellants were tried in the court of the learned Sessions 
Judge of Benares along with three other persons under Section 120B, read 
‘with Sections 489A and 489B of the Penal Code. The charge against them 
was that they had agreed, and conspired with one another and some other 
persons between July 6, 1924 and October 5, 1930 at Benares, Dundu, 
Calcutta and other places in British India for making and uttering forged 
.currency notes of various series and denominations with a common object 
to make money by illegal means, and that in pursuance of the said cons- 
piracy, notes of RD|23, REISS and PE|40 series, of the denomination of 
„Rs. 100 each, and CD|91 and CD|94 series of the denomination of Rs. 5 
each were forged; and further, negatives and blocks of Rs. 10 notes of 
‘the old pattern were prepared with a view to forge notes of that denomina- 
tion. 
All the accusedpersons had been charged with the commission of the 
offence of conspiracy. In addition -to that, some of them were further 
charged with having committed offences in pursuance of the objects of the 
‘conspiracy: In respect of the charge of conspiracy the trial was held with 
the aid of the assessors, and about other charges the trial was with the aid 
of the jury. The jury held that the other charges were not proved against 
some of the accused. Though the learned Judge did not agree with the 
verdict of the jury, yet he did not refer the case to the High Court 
under the provisions of Sec. 307 of Cr. P. C. but acquitted the accused 
in respect of those charges. But in deciding the case as regards the cons- 
-piracy charge he used the evidence against these accused, which was not 
believed by the jury. All the seven appellants were found guilty in respect 
of the charge of conspiracy. Some of them were also held guilty on the 
‘substantive charges. They were all sentenced to various terms of impri- 
“sonments and preferred appeals against their convictions. A point of law 
raised on behalf of the appellants was that as some of them had been 
acquitted by the jury in respect -of some of the charges framed 
“against them, the learned Sessions Judge erred in taking into consideration 
the evidence disbelieved by the jury in determining whether or not the 
charge of conspiracy was proved against them. The portion of the judg- 
ment of Rachhpal Singh, J. dealing with this defence contention is reported 
below:— 

It is quite clear to me that if a man is acquitted on a particular charge 
then at a subsequent trial for conspiracy the evidence produced against 
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him at the former trial cannot be admitted to prove a charge of conspiracy 
against him. In Pulian Bibart Das v. King-Emperor’ it was laid down that 
a judgment of not guilty against an accused person fully establishes his 
innocence and the incident in respect of which the charge was brought 
cannot be used against the acquitted person in a subsequent trial for cons- 
piracy. It, however, does not necessarily follow that an accused person let 
off at a former trial in respect of an offence committed in furtherance of 
the object of a criminal conspiracy cannot subsequently be charged for the 
offence of conspiracy. In the above cited case the Calcutta High Court 
held that 
the fact that proceedings for participation in a dacoity against certain 
individuals were dropped owing to insufficiency of evidence does not 
preclude a charge of conspiracy in respect of that dacoity from being 
- brought against the same person and others, for the criminality of a cons- 
piracy is distinguished from, and independent of, the criminality of overt 
acts. 
The reason is that in certain cases, it will not be possible for the prosecu- 
tion to prove that a particular person committed a crime which was the 
object of the conspiracy and yet convincing evidence may be able to show 
that the person was guilty of the conspiracy. In my opinion, there is 
nothing in the Indian Law to prevent an aquitted person, after his acquit- 
tal for a particular offence, from being charged with an offence of cons- 
piracy; only the evidence on which he has been acquitted cannot be 
received at a subsequent trial on a charge of conspiracy. 


The question for consideration is whether the view mentioned above 
can help the appellants. In my opinion it does not. In the case before 
me, the prosecution does not attempt to use any evidence against the 
appellants taken at any previous trials of any of the accused, at which they 
were acquitted. The facts of the case kefore me are totally different. Here 
at one trial the accused persons were charged with conspiracy and some 
other offences said to have been committed in the furtherance of the object 
of the conspiracy. The charge was perfectly correct. Accused persons 
may be charged at one trial with the offence of conspiracy and also with 
the offence alleged to have been committed in pursuance of the conspiracy 
because the substantive offence of conspiracy and the offences committed 
in pursuance thereof form one and the same transaction. Such a joint 
trial is permissible under the provisions of Sec. 239 of the Cr. P. C. In 
Abdul Salim v. King-Emperor® ten persons were put on their trial on a 
charge of criminal conspiracy against them, and on separate charges 
against each of them individually. Eight of the accused persons were con- 
victed of general charge of conspiracy under Section 120B|420, I. P. C., 
and these eight others were convicted on one or more charges framed 
against them individually. Objection was taken to the charge as being 
bad on the ground that it was a charge of twenty-two different offences 
and not a single offence. The Court repelled this. contention and made 
the following observations: — 

There would be a great force in this contention if the law were the 
sgme now as 1t was when that case (19 Cal. W. N. 676, Amrita Lal Hazra v. 
716 Cal. W. N. 1105 726 Cal. W. N. 680 
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King-Emperor) was decided. Then‘.conspiracy to commit an offence 
(except a conspiracy to wage war) was punished only as an abetment of an 
offence. Now that the law has been altered, these arguments lose their 
force. In the present case the accused were charged with the offence of 
conspiracy, and the acts of cheating referred to in the charge and the 
schedule annexed thereto are not charged as offences, but were set out as 
acts done in pursuance of the conspiracy. It was open to the prosécution 


to prove such acts in order that from them the existence of the conspiracy 


might be inferred. 

The Court also remarked that the fact that an accused person has 
been acquitted on a conspiracy charge, does not operate to show that the 
other offences with which he was charged were not part of the same tran- 
saction with the other offences charged at the trial, and’ vitiate the trial. 
Legality of the joint trial depends on the accusation and not on the result 
of the trial. : 

The charge of conspiracy was triable with the aid of the assessors 
while the other charges were triable with the aid of the jury. Section 268, 
Cr. P. C. enacts that all trials before the court of session shall be either by 
jury, or with the aid of the assessors. Where there is a trial by jury the jurv 
is the real tribunal, and is aided by the Judge in certain matters. On the 
other hand in a trial with the aid of the assessors the Judge is the sole tribu- 
nal. Sec. 269 of the Cr. P. C. Jays down that 

where an accused person is charged at the same trial with several offences of 
which some are, and some are not triable by jury, he shall be tried by jury 
for such of those offences as are triable by jury, and by court- of session, 
with the aid of assessors for such of them as are not triable by jury. 

In such cases at the conclusion of the trial the court first takes a ver- 
dict of the jury, and then the opinion of the jurors as assessors. 
After the verdict of the jury the court takes their opinion as 
assessors and then gives its judgment as regards the charge tried 
with the aid of the assessors. It will often happen that the Judge, 
so far as the charge triable by him with the aid of the assessors 
is concerned, will have to take into consideration the same evidence which 
has been believed or disbelieved by the jury, and will base a conviction or 
acquittal on that very evidence. The question which I have to decide is 
whether this course is open to him or not. In my opinion the Judge is 
perfectly competent to adopt this course. In Rameshchandra Banerji v. 
King-Emperor® it was held that there was not provision in the Code of Cri- 
minal Procedure justifying interference. with a conviction on the ground 
of repugnancy in the record. Certain observations made by Beachcroft, 
J. in this case at pp. 374-375 may be quoted here because they are pertinent 
to the question which I am considering: 

Now the tendency of modern legislation in general, and of the Crimi- 
nal Procedure Code in particular is to avoid technicaliticr, and 
I am aware of no provision in that Code which would justify interference 
with a conviction on the ground of repugnancy in the record. An instance 
will make it clear that repugnancy in the verdict of a jury in India 
is not itself sufficient to justify the quashing of a conviction, and to any- 
one with much experience of mufussil jury it will be evident that such 


repugnancies do occur. Suppose six persons are charged under Sec. 147 - 
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with rioting and under Sec. 304 read with Sec. 149 in respect of culpable 
homicide, committed in the course cf a riot. The jury convicts all six per- 
sons under Sec. 147, but convicts only three of the charge under Secs. 304 
and 149, acquitting others of this charge. They do this arbitrarily to distin- 
guish the case of ring-leaders from those who took a less prominent part. 
The Judge considers that he can give a sufficient sentence in regard to the 
latter three, though he does not agree with the verdict. He cannot, there- 
fore, refer the case under Section 397, for it is not necessary for the ends 
of justice’to do so. Nor on appeal could this Court interfere on the ground 
of repugnancy, for under Section 423, Sub-clause 2 it could interfere only 
on the ground of misdirection by the Judge or misunderstanding by the jury 
of the law, and both of these elements are absent in the case supposed; it is 
no answer to say that such verdicts ought not to have been given, for the 
fact remains that they are. 


I find myself in agreement with this view. I may add that the view 
taken by Beachcroft, J. was approved in another ruling of the Calcutta 
High Court, Mahendra Chandra Ghosh*. It would seem that in the case 
before me the learned Sessions Judge adapted the course indicated by Beach- 
croft, J. in the above-mentioned instance given by him. He was 
of opinion that the verdict of the jury was not correct in respect of the 
minor charges; but he thought that as he could deal adequately 
with the guilty persons in respect of tne charge of conspiracy he did not 
refer the case under Sec. 307 to the High Court. I am of opinion that 
so far as the charge tried with the aid of the assessors is concerned the 
Sessions Judge being the sole judge of facts and law is entitled to take into 
consideration the entire evidence produced in the case in order to decide as 
to whether or not the charge is brought home to the accused. He is not 
fettered in any manner by the opinion of the jury expressed in respect of 
the charges triable by the jury, for the simple reason that the charge with 
which the Judge is dealing was not trizble by the jury at all, and so their 
opinion about the evidence so far as thet charge triable by the Judge alone 
with the aid of the assessors was concerned is in no way binding on the Judge. 
If the contention of the appellants were accepted it would mean that where 
on a minor charge with the aid of the jury, the jury disbelieves evidence 
then the Judge is not competent at all to proceed with the trial relating to 
the other charges which he lone is competent to try with the aid of the 
assessors because according to the appellants’ contention he would be decid- 
ing the question of the guilt or otherwis2 of the accused persons on the same 
evidence which has been disbelieved by the jury while dealing with the case 
relating to the minor charges. This cinnot be the law. 


It may at once be conceded that the result of such joint trials some- 
times may create anomalous, and somewhat absurd, position. Suppose a man 
is charged with two offences, one triab.e by jury and the other triable by 
Judge with the aid of the assessors. Botn the charges have to be decided on 
exactly the same evidence. If there is disagreement between the Judge and 
the jury curious results follow. On the one side we have the verdict of the 
jury, who hold that the evidence is not true, and therefore the minor charge 
is not proved. On the other hand we will have the decision of the Judge 
in respegt of the major charge triable with the aid of the assessors in which 
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he holds on the same evidence that the case is fully established. But so 
long as the law is not changed such results are likely to happen in many 
cases. However on a consideration of the question I feel satisfied that it is 
within the competence of the Sessions Judge, in a case where the accused 
` persons are being jointly tried by jury, and by the Judge with the aid of the 
assessors, to take into consideration the entire evidence produced in the 
case in dealing with the charge triable by him with the aid of the assessors, 
inspite of the fact that that evidence may have been disbelieved by the 
jury who were dealing with the minor charge. So far as the case relating 
to the charge triable by Judge with the aid of the assessors is 
concerned he is the sole Judge of facts and so far -as that charge is con- 
cerned the opinion of the jury does not count. 


` KISHAN SWARUP (Applicant) 
versus 
MUKANDI LAL AND ANOTHER (Opposite parties)* 
Provincial Insolvency Act (V of 1920), Secs. 28 and 51—Auction sale—Bctween 
date of insolvency petition and date of order of adjudication—Vesting of 
property—Sale proceeds. 
ere the property of a.person, who has applied to be declared insolvent, 
is sold in execution of a decree against him, and the auction sale takes place 
between the date of the insolvency petition and the date of the order of 
adjudication, the property itself no longer vests in the Court or the 
receiver, but under Sec. 51, Provincial Insolvency Act, the sale proceeds are 
at the receiver’s disposal. 
Din Dayal v. Gursaran Lal, 18 A. L. J. 287 at 294 relied on. 
SECOND APPEAL from an order of P. P. M. C. PLowpen Eso., Dis- 
trict Judge of Agra. 
Rama Kant Malaviya for the applicant. 
S. N. Verma for the opposite parties. 


_ The following judgment was delivered by 


KENDALL, J.—This appeal is made by an auction-purchaser at a sale in 
execution of a decree, and it arises from the following circumstances. One 
Mukandi Lal had applied to be declared insolvent in June 1929. Some of 
his property had been put up for sale in execution of a decree against him and 
on July 19, 1929, an application was made to the insolvency court for stay 
of the sale proceedings and also for a direction to the Munsif of Agra to 
transfer the sale proceeds to the court. The application for stay of sale 
was disallowed by the Judge of the insolvency court. On August 6, 1929, 
the sale took place and the property was purchased by the appellant. On 
October 25, 1929, Mukandi Lal was declared an insolvent, and on Novem- 
ber 23, 1929, the sale was confirmed and possession was subsequently given 
to the auction purchaser. Several months later, on July 12, 1930, Mukandi 
Lal made an application under Order XXI, Rule 90 to set aside the sale 
on the ground of some irregularities in the procedure, and nearly two years 
later the Official Receiver made an application to the effect that Mukandi 
Lal’s application of July 12, 1930, should be regarded as his own under Sec. 
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Gvt $3 of the Provincial Insolvency’ Act, 1920. The trial court allowed the 
i933. Offcial Receiver’s application and set aside the sale on the ground that the 
auction purchaser had not purchased the property in good faith. ‘There 
ee was an appeal to the District Judge who pointed out that Section 53 of the 
5. Insolvency Act did not apply to the case of a transfer by sale in execution 
Musanpr LaL of a decree; but he regarded the application with reference to Section 
Kendal, fo ’! of the Insolvency Act and then found that the sale should 
not have been held, that as the petition for insolvency had been 
made in June 1929, i.e., before the sale, the consent of the insolvency 
court was necessary, and he therefore agreed with the trial court in allowing 
the Official Receiver’s application ard in setting aside the sale, but for 
entirely different reasons. ° 
It has been argued in second appeal that in spite of the provisions of 
Section 28 of the Provincial Insolvency Act the property did not, after the 
sale, vest in the court. Under Section 51 of the Provincial Insolvency Act 
Where execution of a decree has issued against the property of a debtor, 
no person shall be entitled to tke benefit of the execution against tae 
Receiver except in respect of assets realised in the course of the execution 
by sale or otherwise before the date of the admission of the petition. 
The learned District Judge has apparently read this section as mean- 
ing that the auction purchaser cannot be entitled to the benefit of the 
execution against the Receiver, and he seems to have regarded this section 
as complementary to Section 28 under which the property of the judgment- 
debtor vests in the court with effect from the date of the application for 
an adjudication, if and when an orde- of adjudication has been made. The 
auction purchaser, however, has notaing to do with the “benefit of the 
execution,” and the assets realised in the course of the execution by sale 
or otherwise are not his concern. Section 51 undoubtedly implies that 
the ‘assets realised in the course of the execution by sale’ are the property of 
the Receiver, and expressly states that ‘no person shall be entitled to the 
benefit of the execution against the Receiver.’ Now, Section 28 of the Act 
vests the property which belonged to the judgment-debtor in the Receiver, 
and Section 51 vests the proceeds of selling that property in the Receiver. Un- 
less Section 28 is modified by Section.51, it would seem that both the property 
and the sale proceeds of the property vest in the Receiver when auction sale 
has taken place between the date of the application and the date of the 
adjudication. Such a result would be anomalous, and I do not think that 
this can have been the intention of the legislature. It has been pointed out 
on behalf of the appellant that a Bench of the High Court at 
Patna in the case of Jokhi Ram Surajmal Firm v. Chouthmal Bhagirath* 
held that in similar circumstances the property did not vest in the Receiver, 
and there is some support for this views in the opinion expressed by a Bench 
of the Allahabad High Court in the case of Din Dayal v. Gursaran Lal. 
The references in this judgment are to the earlier Provincial Insolvency 
Act, but there is no practical difference in the interpretation. After 
quoting Clause (1) of Section 34, the Bench remarked:— 











The provisions of Section 16 (6) cannot control the provision of Section 
e34 of the Act in this respect. As noted above Nanak Prasad had not only 
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attached the houses in execution of kis money decree but the execution 
- had proceeded further and the assets had been realised long before the 
order of adjudication was made . . I agree in the interpretation put by 
the learned Judicial Commissioner upon the provisions of Section 34, and 
hold that the ownership of the houses in question did not vest in the 
Receiver. = 
It will be seen that the application made by the Official Receiver was 
one for setting aside the sale, and I do not find that there-is any express 
provision in the Insolvency Act enabling him to do so. It might be that 
in some cases he could apply for the setting aside of a sale under the provi- 
sions of the Civil Procedure Code, but this is not the case here, for both 
the applications of Mukandi Lal to set aside the sale under Order XXI, 
Rule 90 and that of the Official Receiver to identify himself with that 
application were made long after the period of limitation had expired. The 
lower appellate court has found that the sale must be set aside owing to 
provisions of Section 51 of the Provincial Insolvency Act (which as I have 
shown is not in itself’ applicable to the case) read with Sec. 28 of the Act. 
There is authority, however, as I have shown above for holding that when 
auction sale has taken place, the property itself no longer vests in the court 
or the Receiver, but under Section 51 the sale proceeds are at the Receiver’s 
disposal. I think for this reason thatthe decision of the court below is 
wrong and must be set aside. I therefore allow the appeal with costs in all 
courts and direct that the application to set aside the sale be dismissed with 
costs. 


Appeal allowed 


NAROTAM DAS (Judgment-debtor) 
VETSHS 
BHAGWAN DAS (Decree-holder)* 
Limitation Act, Art. 181 and Civil Procedure Code, Sec. 47—Application to set 
aside void sale—Limitation. 

f Where a sale is sought to be set aside on the grounds mentioned in Or. 21, 
R. 90, C. P. C., the application must be made within thirty days as en- 
acted by Art. 166, Limitation Act, (and Sec. 5, Limitation Act, does not 
apply to such an application); but where a void sale (e.g., sale of agricul- 
tural land by Civil Court, which it is not competent to sell) is sought 
to be set asıde, the application must be deemed to be one under Sec. 47, 
C. P. C., and would be governed by Art. 181, Limitation Act. 

EXECUTION ERST APPEAL from a decree of R. Daya Esq., Subordi- 
nate Judge of Mirzapur. 


N. Upadhiya for the applicant. 

S. N. Verma for the opposite party. 

The judgment of the Court was delivered by 

` Youne, J.—This is a judgment-debtor’s appeal against the order passed 

by the court below refusing to set aside a sale. © 

The decree-holder in execution of his decree against the judgment- 
debtor put to sale shares in two villages and purchased them himself 
on September 20,'1932. The judgment-debtor filed objections clealleng- 
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Ci. ing the sale on various grounds. They have all been rejected by the 
learned Subordinate Judge. The present appeal has been preferred against 
i" that dismissal. 

Naroram Das We have mentioned above that the auction sale took place on Septem- 
ete aoe ber 20, 1932. The application asking for setting aside the sale under the 
ba provisions of Rule 90, Order XXI of the Civil Procedure Code should have 
—— been made within a period of thirty days from the date of the sale. It 
Young, J- appears, however, as found by the court below, that by mistake the clerk 
of counsel for the judgment-debtor presented his application in a wrong 
court. The execution case was pending in the court of the learned Sub- 
ordinate Judge under whose order the sale had taken place, and so the 
application for setting aside the sale should have been made to his court; but 
by mistake the application was put before the Munsif; and when the 
mistake was discovered it was returned to the judgment-debtor when it 
was finally put in the court of the learned Subordinate Judge. Thus 
there was a delay of one day. ‘The court below was asked to condone this 
one day’s delay under the provisions of Section 5 read with Section 14 of 
the Indian Limitation Act. The learned Subordinate Judge refused this 
prayer. It was argued that the learned Subordinate Judge was wrong in not 
condoning the delay under Section 5 of the Indian Limitation Act. We 
are of opinion that on this point the decision of the learned Subordinate 
Judge cannot be disturbed. In our opinion Section 5 of the Indian Limi- 
tation Act does not apply to an application made under Rule 90, Order 
XXI of the Civil Procedure Code. An application under Rule 90, Order 
XXI is governed by Article 166 of the Indian Limitation Act. This view 
has been taken in a large number of cases, and we are not prepared to dis- 
sent from it. ‘These cases are all discussed in Mitra’s Law of Limitation, 

Volume II, page 1872 (6th edition). 

As regards the various grounds on which the judgment-debtor 
wished the sale to be set aside, all that is necessary for us to say is that they 
have been rightly rejected by the learned Subordinate Judge. There is no 
substance in them. 

If the application made by the plaintiff be treated as one made under 
Rule 90, Order XXI of the Civil Procedure Code then it must be held 
that it was not made within limitation, and was rightly dismissed. But in 
this Court the learned counsel appearing on behalf of the appellant has 
taken the plea of jurisdiction. He contended that the property sold was 
agricultural, and, therefore, the learned Subordinate Judge should have 
transferred the decree for execution to the Collector, and he himself had 
no jurisdiction to sell the same. In our opinion this contention is well- 
founded and must, therefore, prevail. We have mentioned above that 
the sale in this case took place on September 20, 1932. Before that date 
the Government acting under the provisions of Section 68 of the Civil 
Procedure Code, had issued a notification, which is No. 576|LA-93, pub- 
lished in the second part of the United Provinces Gazette, of March 26, 
1932, and runs as follows:— 

In supersession of Notification No. 1887|I-238, dated October 7, 1911, 
eand in exercise of the powers conferred by Section 68 of the Code of Civil 
Procedure, 1908, the Governor-in-Council is pleased to declare that, with 
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effect. from April 1, 1932, the execution of decrees in cases in which a Crm 
civil court has ordered any agricultural land situated in the United Pro- — 
vinces of Agra and Oudh or any interest in such land to be sold, shall be 1833 
transferred to the Collector. ` Nanroram Das 
we This Notification includes fractional shares also. Therefore the v. 
learned Subordinate Judge was not competent to order a sale and the B#AcW*N 
decree should have been transferred to the Collector. It has been held in 2“ 
_ various cases that if it is declared by notification that a decree for sale of a Young, J. 
t- particular kind of property should be transferred to the Collector for 
execution, sale of the property, if made by a civil court, is void; and that 
such a notification ousts the jurisdiction of the court so far as regards the 
execution of the decree. See on this point Sukbdeo Rai v. Sheo Ghulam. 
It is, therefore, clear that in the case before us the civil court had 
no jurisdiction to sell the property. The sale made by it was, therefore, 
void. The question for consideration is whether an application for setting 
aside a sale is one made under Rule 90, Order XXI of the Civil Procedure 
l- Code, to which Article 166 is applicable; or is it an application in execution 
for which no period of limitation is provided, and is, therefore, governed 
by Article 181 of the Indian Limitation Act. We are of opinion that it 
must be held that, having regard to the plea of jurisdiction raised by the 
appellant, the application should be treated as one under Section 47 of the 
Civil Procedure Code, for which no period of limitation is provided for, 
and is, therefore, governed by Article 181 of the Indian Limitation Act. 
This question was considered by a Full Bench of the Madras High Court 
in a case reported in Raja Gopal Ayyar v. Ramunj Chariyar?. It was 
decided by the Full Bench that where a sale in execution was a nullity, it 
had not got to be set aside; yet if a party filed an application to have it 
set aside either under Section 47 of the Civil Procedure Code or otherwise 
it would be governed by Article 181 of the Indian Limitation Act and not 
by Article 166. A distinction is made between cases where a judgment- 
-debtor asks for setting aside the sale on the grounds mentioned in Rule 90, 
Order XXI of the Civil Procedure Code, and the case in which the prayer is 
— for setting aside a sale which is already void. If a party wants a sale to 
be set aside for any of the reasons given in Rule 90, Order XXI, then the 
application must be made within thirty days as enacted by Article 166 of 
the Indian Limitation Act; but where a void sale is sought to be set aside, 
then the application would not be under Rule 90, Order XXI of the Civil 
Procedure Code, but will be deemed to be an application made in 
execution governed by Section 47 of the Code of Civil Procedure, and 
to which Article 181 would be applicable. In our opinion the court below 
had no jurisdiction to sell the property, and it should have transferred the 
decree for execution to the Collector. The sale made by the learned Sub- 
ordinate Judge was void, and must, therefore, be set aside. 
For the reasons given above we allow this appeal, set aside the sale 
_ made by the learned Subordinate Judge, and direct that the execution pro- 
e ceedings be transferred to the court of the Collector for the sale of the 
judgment-debtor’s property. As regards costs we are of opinion that both 
parties should bear their own costs, and we order accordingly. 
: : Appeal gllowed 
1I, L, R. 4 All 382 PL L. R. 47 Mad. 289 
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LACHHMAN RAI AND ANOTHER (Defendants) 
versus 
JANG BAHADUR LAL ann orHers (Plaintiffs) * 


Civil Procedure Code, Sec. 151 and Sch. II, Para. 8—Award not filed within time— 
Arbitration superseded—Subscquently Court satisfied that award was made 
within time—Comt set aside previous order and passed decree m terms of 
award, i 

An award not having been filed within time the court passed an order 
superseding the arbitration and fixed a date for the trial of the suit. Subse- 
quently it was brought to the notice of the court that a unanimous award 
had been delivered within time, and ıt was given to one of the arbitrators 
ta be filed in court, who had witheld it. Thereupon the court set aside its 
previous order and passed a decree in terms of the award which was ulti- 
mately filed. Held, that the previous order having been passed under a 
misapprehension of true facts it was open to the Court when the true 
facts were brought to light to set aside its previous order superseding the 
arbitration, under its inherent jurisdiction as defined in Sec. 151, C. P. C. 

Debs Baksh Singh v. Habib Shab, 11 A. L. J. 625 relsed on. 


Crv Revision from an order of Panprr THAKUR Prasap DUBE, 
Munsif of Rasra. 


A. P. Pandey for the applicants. 
K. Verma for the opposite parties. 


The judgment of the Court was delivered by 


Muxeryi, J.—This is an application to revise an order of the learned 
Munsif of Rasra in the district of Ballia, dated May 15, 1933, by which 
he overruled the objections of the defendant-applicants and accepting an 
award as a valid one, directed that a decree be framed in terms of the same. 


The facts which led to this petition in revision are briefly these. 

On December 5, 1932, the parties to the suit before the learned Mun- 
sif agreed that the dispute between them should be referred to the arbitration 
of five gentlemen. The date originally fixed for making of the award was 
extended to January 21, 1933. On that day nobody appeared before the 
court, and there was no application on behalf of the arbitrators to extend 
the time for making the award. The learned Munsif, in the circum- 
stances, passed an order superseding the arbitration and fixed March 10, 
1933 for the trial of the suit before himself. 

On January 26, 1933, the plaintiffs put in two applications, one of 
which contained the prayer that the order superseding the arbitration 
should be set aside and the other was to the effect that Mahabir Singh, one of 
the arbitrators, had been given the award on January 21, 1933, for being 
filed in court but for some reasons he was withholding that award. The 
court gave the defendants an opportunity to object to these applications 
and fixed March 3, 1933, for hearing of the two applications and any 
objections that might be filed to them. 

On March 3, 1933, the plaintiff made an application to the court 
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stating that Mahabir Singh arbitrator was present in court and he had the cwn. 
award in his possession and, if the court sent for him, the award would —— 
be filed. Mahabir Singh was apparently called and he did file a document, w 
which purported to be the award of the arbitrators. The court thereafter Lacurman 
asked the parties to produce their evidence and on hearing the evidence RA 
came to the conclusion that, as a matter of fact, the award was unanimous; Janc EN 
that it had been made on January 20, 1933, that is to say, before the time ur Lat 
fixed by the court for the making of the award and that the defendants’ 
objections to the validity of the award were not correct. In the result, 
as we have stated, the award was accepted and a decree was ordered to be 
framed in terms of it. . f 

The learned counsel for the defendants has contended. before us that 
it was not open to the court to set aside its own order of January 21, 1933, 
by which it superseded the arbitration. 

We are of opinion that the order of January 21, 1933, having been 
passed under a misapprehension of true facts, it was open to the court 
when true facts were brought to light to set aside the order of January 21, 
1933, under its inherent jurisdiction as defined in Section 151 of the Civil 
Procedure Code. The award was already in existence before January 21, 
1933, and it was a good and unanimous award. There was, therefore, no 
reason why that award should not be accepted. 

In Debi Bakhsh Singh v. Habib Shah! their Lordships of the Privy 
Council expressed the opinion that in the circumstances of that case, which 
will be stated presently, the court possessed inherent power to rectify the 
mistake which had been inadvertently committed, even apart from the 
provisions of Section 151 of the Code of Civil Procedure. In the case 
before their Lordships the plaintiff was dead and that fact being not known 
by the Judge, the suit was dismissed for default of prosecution. Within 
the time limited for legal representatives of a deceased plaintiff to apply 
for being brought on the record such an application was made by the 
plaintiff’s son. In these circumstances, their Lordships expressed them- 
selves as stated above. In our opinion, this decision of their Lordships of 
the Privy Council would be a sufficient authority for the Munsif to act 
in the way he has done. 

The next argument was that an order superseding an arbitration is 
an appealable order, and, therefore, the grounds on which it was based 
must be treated as a judgment and, as under Order XX, Rule 3 a judgment 
once pronounced could not be altered by the court it was not open to the 
. Munsif to set aside his own order. This provision of law, namely, Order 
XX, Rule 3 applies to the final judgment. The fact, that their Lordships 
of the Privy Council had no difficulty in holding that a decree made by a 
Judge under mistaken circumstances could be set aside by himself, by the 
application of his inherent powers, is a sufficient authority for the propo- 
sition that Order XX, Rule 3 does not apply to circumstances like these. 

The petition fails and is hereby dismissed with costs. : 

i Application dismissed 
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LACHMAN KACHHI (Plaintiff) 
VETSUS 
SECRETARY OF STATE FOR INDIA IN COUNCIL (Defendant) * 
Limitation Act, Art. 97—Receiver takes part of purchase money—Sale not sanc- 
tioned by court—Suit for refund—Limitation. 

The plaintiff paid the official receiver of an insolvent’s estate a sum of 
money under a receipt signed by him as part of the purchase money of 
the estate of the insolvent which the receiver promused to transfer to the 
plaintiff subject to the approval of the insolvency court. The insolvency 
court did not sanction the sale to the plaintiff and the property was even- 
tually sold in auction to another person. Subsequently the plaintiff 
brought a suit for return of the amount paid by him. Held, that Art. 97, 

` Limitation Act, applied to such a suit, and the suit having been brought 
more than three years after the date when the consideration failed it was 
barred by time. 


Civ Revision from an order of Mautvi S. M. Sawuppin, Judge, 
Small Cause Court of Agra. : 


Akhtar Husain Khan for the applicant. 
Muhammad Ismail (Government Advocate) for the opposite party. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a civil revision from a decree of the court 
of small causes dismissing the plaintiff’s claim. It appears that Mr. Baijal 
was appointed the Official Receiver of an insolvent’s estate. On February 
24, 1926, the present plaintiff paid him Rs. 325 under a receipt signed by 
him as part of the purchase money of the estate of the insolvent, which 
Mr. Baijal promised to transfer to him subject to the approval of the insol- 
vency court. Apparently the insolvency court did not sanction the sale 
to the present plaintiff and the property was sold in auction on September 
5, 1927. The receiver appears to have absconded. ‘The plaintiff accor- 
dingly applied to the insolvency court on October 21, 1929, for a refund - 
of the amount paid by him to the receiver. This application was dis- 
missed by the court on November 29, 1929, on which the present suit was 
instituted on May 16, 1931, both against the Secretary of State through the 
Collector of Agra and the present receiver who has succeeded to the office. 


The court below has held that the present claim is barred by limita- 
tion and has dismissed the suit. It has also expressed the opinion that the 
present official receiver is not liable to make good the amount. 

It seems to us that the findings of the court below are not clear on the 
question of liability. The present official receiver did not deny that the 
amount had been paid to the ex-receiver, nor did he deny that he was in pos- 
session of the assets of the insolvent. He merely pleaded the bar of limita- 
tion and absence of liability on his part. In revision, the plaintiff is not 
pressing his claim against the Secretary of State. We are therefore not ° 
called upon to express any opinion on the liability of the Secretary of 
State. 


s *Ciy. Rev. 465 of 1932 


“y ALL. Je R. HIGH COURT 865 


c 


It seems, prima facie, that when money was paid to the ex-receiver 
as part of the purchase money of the property, the receiver received 
the amount as representing the estate, that is to say, as a represen- 
tative of all the creditors and the insolvent, in such an event if subsequeat 
to the receipt of the amount he misappropriated it, there is no reason why 
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the plaintiff should suffer and why the estate should not be made liable. srcxeraay or 


It is however not necessary to decide this point finally in this case, as in our 
opinion it is clear that the present claim is barred by limitation. 

It is not the plaintiff’s case that the contract was a completed one so 
as ta entitle him to a decree for its specific performance. Indeed, he never 
brought any suit to enforce the contract. He merely applied to the in- 
solvency court for return of the amount paid by him. The appropriate 
Article which would apply to a case of this kind would be Article 97 
which fixes three years from the date of the failure of consideration when 
money is paid upon an existing consideration which afterwards fails. The 

consideration undoubtedly failed when the plaintiff did not get the pro- 
perty which had been promised to him. Even if we exclude the period of 
about a month taken up in the proceeding relating to the refund of the 
amount pending in the insolvency court, the present claim was more than 
three years after the expiry of the date when the property was sold to 
another person and after which it became impossible for the ex-receiver 
to carry out his promise. The present suit having been brought more than 
three years after the date when the poneidee Gon failed it is barred by time. 

The revision is accordingly dismissed. 
Revision dismissed 


MOOL CHAND (Judgment-debtor) 
versus 
LALTA PERSHAD (Decree-holder) * 


Civil Procedure Code, Or. 34, R. 14—Judgment-debtor executes security bond for 
payment of decretal amount—Whether decree-holder entitled to sell pro- 
perty covered by security bond in execution of his decree without putting 
the bond in suit. 


The decretal amount was payable in six equal instalments and the 
decree provided that in the event of default of payment of any instalment, 
the decree-holder would be entitled to realise the entire decretal amount. 
It was also provided that the judgment-debtor will execute a security bond. 
The judgment-debtor did execute the security bond. Default having 
been made in the due payment of instalments, the decree-holder took out 
execution of the entire decree by attachment and sale of the property 
mortgaged under the security bond. Held, that the decree-holder was 
entitled to sell the property covered by the security bond in execution of 
his decree without putting the security bond in suit and the present case 
was not governed by Or. 34, R. 14, C. P. C. 


EXECUTION First APPEAL from a decree of Basu RaTAN Lat, Sub- 
ordinate Judge of Meerut. 


Panna Lal and B. L. Dave for the appellant. 
ŽE: F. A. 371 of 1932 i ° 
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N. C. Vaish for the respondent. 
The judgment of the Court was delivered by 


IQBAL Anman, J.—This is a judgment-debtor’s appeal arising out of 
an execution case. The decree-holder-respondent obtained a simple money 
decree against the appellant on November 22, 1926. The decretal amount 
was payable in six equal instalments, the last instalment falling due on 
December 22, 1929. The decree provided that in the event of default of 
payment of any instalment, the decree-holder would be entitled to - 
realise the entire decretal amount. It was also provided by the decree that 
the judgment-debtor will execute a security bond before January 22, 1927, 
failing which the judgment-debtor shall not be entitled to pay the decretal,- 
amount in instalments but will be liable to pay at once the entire decretal 
amount. 

The judgment-debtor did execute a security bond on January 19, 
1927, hypothecating certain immovable properties. Default having been 
made in the due payment of instalments, the decree-holder took out execu- , 
tion of the decree with respect to the entire decretal amount. He prayed for 
the realization of the decretal amount by attachment and sale of the property 
mortgaged under the security bond. Objection was then raised by the judg- 
ment-debtor that the decree-holder was not entitled to sell the mortgaged 
property without first bringing a suit on the basis of the security bond and in 
support of this contention reliance was placed on the provisions of Order 
XXXIV, Rule 14 of the Civil Procedure Code. 

The court below overruled the objection of the judgment-debtor. It 
is argued by the learned counsel for the appellant that as the judgment- 
debtor had executed a security bond hypothecating immovable property 
for the payment of the decretal amount, the decree-holder can only © 
realize the amount by first bringing a suit for sale on the basis of the 
security bond. In our judgment there is no substance in this contention. 
The decree-holder is entitled to execute his decree in any manner provided 
by law, unless there is some statutory bar to his doing so. The only pro- 
vision of law.on which reliance is placed is order XXXIV, Rule 14 of the - 
Civil Procedure Code. It is provided by that rule that where a mortgagee 
has obtained a decree for the payment of money in satisfaction of a claim 
arising under a mortgage, he shall not be entitled to bring the mortgaged 
property to sale without first instituting a suit for sale in enforcement of 
the mortgage. The case before us is not governed by Rule 14 for the 
simple reason that the decree under execution has not been obtained by the 
decree-holder in satisfaction of a claim arising under any mortgage. In- 
deed the security bond was executed about a month after the passing of 
the simple money decree now under execution. It is, therefore, clear that 
the decree under execution is independent of any claim arising under_the 
security bond. The decree-holder is, therefore, entitled to sell the property 
covered by the security bond in execution of his decree without putting the 
security bond into suit. 


We accordingly dismiss the appeal with costs. 
Appeal dismissed 
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AMANUL HAQ ano otters (Applicants) 
VETSUS 
GIRDHAR GCPAL (Opposite party)* 
Crrminal Procedure Code, Secs. 476B and 195 (3) and Tenancy Act, Sec. 243— 
Suit for arrears of rent m Court of Asststant Collector—Ap plication to 
Collector under Sec. 476A—Complamt filed—Whether appeal lies to Dis- 
trict Judge under Sec. 476B. g 
The defendants in a suit for arrears of rent which was instituted in the 
Court of an Assistant Collector of the second class, made an application 
to the Collector under Sec. 476A, Criminal Procedure Code, praying that 
he be pleased to make a complaint against the plaintiff for filing a false 
affidavit in the suit. The Collector ordered that a complaint under Sec. 
193, I. P. C. be filed against the plaintiff. The plaintiff went in appeal 
under Sec. 476B, Cr. P. C., to the District Judge, who withdrew the com- 
plaint. In civil revision it was argued that no appeal lay to the District 
Judge. Held, that in the present case the Court of the Collector was 
subordinate to the District Judge within the meaning of Sec. 195 (3), 
Cr. P. C., and the appeal to the District Judge was competent. 


Civ Revision from an order of the District Judge of Cawnpore. 


Saila Nath Mukerji for the applicants. 
P. L. Banerji for the opposite party. 


The following judgment was delivered by 


, BAJPAI J.—This is headed as a criminal revision but I think, more 
appropriately, it should have been filed as a civil revision inasmuch as the 
order sought to be revised was passed by the District Judge and not by the 
Sessions Judge. Although here again there is a slight error inasmuch as 
Mr. Hunter has described himself as Sessions Judge and not as District 
Judge; but it is the case of both parties that the order sought to be revised 
was passed by Mr. Hunter in his capacity of a District Judge and not in his 
capacity of a Sessions Judge. Learned counsel on behalf of the opposite 
party, however, does not object to the nature of the proceedings before me, 
and I propose to dispose of the present application as a civil revision inas- 
much as the point that has been taken by the applicant is that the court 
below had no jurisdiction to pass the present order. 

The facts are that one Girdhar Gopal filed a suit for arrears of rent 
in the court of an Assistant Collector of the second class. In connection 
with that suit the Assistant Collector was of the opinion that Girdhar 
Gopal had been guilty of a criminal offence and, therefore, “he issued 
notice to him on July 8, 1933 to show cause why a complaint should not 
be filed against him. After hearing Girdhar Gopal the Assistant Collector 
dropped the proceedings on July 26, 1933. ‘The original suit went in 
appeal to the Collector who disposed of the appeal on September 18, 1933. 

An application was then filed under Section 476A by the defendants of 
the original suit praying that the Collector might be pleased to make a 
complaint against Girdhar Gopal. The Collector on December 11, 1933 
ordered that a complaint under Section 193, I. P. C., be filed against Gir- 
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dhar Gopal for filing a false affidavit. It may be mentioned that Mirza 
Muhammad Husain, while passing the above order, described himself as 
an Additional District Magistrate, although the order could have been 
passed, and was treated by every body to have been passed, as a Collector. — 
Girdhar Gopal went in appeal under Section 476B to the District Judge 
and he observed that he had no hesitation in holding that no good pur- 
pose could be served by proceeding with the prosecution. He, theretore, 
allowed the appeal of Girdhar Gopal and withdrew the complaint that had 
been lodged by the Collector. I have already said that this order must be 
deemed to have been passed by Mr. Hunter as a District Judge. 

In revision before me, which I have treated as a civil revision, it has 
been contended by Mr. Sailanath Mukerji that no appeal lay to the Dis- 
trict Judge and the order of Mr. Hunter is ultra vires. I have, however, 
come to the conclusion that an appeal under Section 476B in the present 
case did lie to the District Judge. Under Section 476B any person 
against whom a complaint has been made by a civil, revenue or criminal 
court might appeal to the court to which the court making the complaint 
is subordinate within the meaning of Section 195, Sub-section 3 and the 
superior court may thereupon direct the withdrawal of the complaint. 
Under Sub-section 3 of Section 195, Cr. P. C., a court shall be deemed to be 
subordinate to the court to which appeals ordinarily lie from the appealable 
decrees of such former court. Section’ 195, Clause 3, Cr. P. C. was amend- 
ed in 1923 because of certain difficulties arising under the unamended sec- 
tion which was to the effect that a court shall be deemed to be subordinate 
to the court to which appeals ordinarily lie. It was under those cir- 
cumstances a question of some difficulty when a particular order 
of a court was not appealable at all and the parties were sometimes placed 
in an unenviable position because they had to remain content with an order 
of the first court. The legislature, therefore, advisedly after the amend- 
ment said that in order to find out the subordination of courts you have 
got to see where appeals ordinarily lie from the appealable decrees of the 
court. In the present case the applicants went to the Collector specifically 
under Section 476A treating the Collector therefore as a superior or an 
appellate court. Under Section 195, Clause 3, I have, therefore, got to see 
where appeals ordinarily lie from the appealable decrees of a Collector sitting 
as an appellate court under the Tenancy Act. Under Section 243 of the 
Agra Tenancy Act, Local Act III of 1926, an appeal lies to the District 
Judge from the appellate decree of a Collector in any suit in which (a) a 
question of proprietary right has been in issue between the parties claiming 
such right in the first appellate court and is in issue in the appeal or (b) a 
question of jurisdiction has been decided and is in issue in the appeal. An 
appellate decree of a Collector, therefore, is appealable to a limited extent, 
but when it is appealable the appeal lies to the District Judge and, therefore, 
the case comes clearly within the ambit of Section 195, Clause 3 of the 
Cr. P. C. It is, however, contended by the applicants that appeals do not 
ordinarily lie from the appellate decrees of a Collector to the District 
Judge because it is only in certain specified cases that such an appeal lies to 
the District Judge, and, therefore, it is argued that Mr. Hunter had no 
jurisdiction to hear the appeal that he did hear; but as was pointed out by 
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Dalal, J. in the case of Ratan Lal v. Hafiz Abdul Hat, 

The determination of the superior court, however, is not confined to the 
decrees which are appealable. What is stated is that a court shall be 
deemed to be subordinate to the court to which appeals ordinarily lie from 
the appealable decrees. 

If the Collector passes any appealable decree in matters relating to the 
arrears of rent case, appeals from the Collector’s decree would lie to the 
civil court and, theretore, the court of the Collector under Section 4763 
would be subordinate to the District Judge when a complaint is filed in any 
suit of this nature whether the actual decree in that particular suit be appeal- 
able or not. An appellate decree of the Collector is never appealable to a 
superior revenue court but, is appealable to the District Judge alone 
in certain specified cases. 

It was also argued by the applicants that the order of the Collector 
directing the filing of a complaint was not passed as a superior or an appel- 
late court but as an original court, and in support of this contention learned 
counsel relies upon the fact that an appeal to the Collector in the, original 
suit was filed by only one person whereas the application by which the 
Collector was moved to file a complaint was made by four persons who 
were defendants in the original suit and, therefore, the Collector must be 
deemed to have been moved as an original court. This submission of learn- 
ed counsel is contrary to his application, because, as I said before, the appli- 
cation is specifically one under Section 476A; but even if it be held that the 
Collector was moved as an original court no different consequences follow. 
If the Collector was moved as an original court then appeals from his decrees 
would lie both to the civil and to the revenue court according to the nature 
of the case or the proceeding. ‘The present case was a case of arrears of 
rent suit and, therefore, it is included in Group A of the Fourth Schedule 
of the Agra Tenancy Act. In view of Proviso (4) to Sub-section 3 of 
Section 195, Cr. P. C. one has got to determine where an appeal would 
lie in the present suit in order to find out the subordination of the Collector. 
An appeal would not lie to the Commissioner because under Section 242 
of the Agra Tenancy Act an appeal lies to the Commissioner only in suits 
included in Group B of the Fourth Schedule. It is then said that as the 
valuation of the suit was less than Rs. 100 therefore, although the suit is 
included in Group A yet an appeal does not lie to the. District Judge. 
That being the position one has again to look at Sub-section 3 of Section 
195, Cr. P. C. and to find out where appeals ordinarily lie from the appeal- 
able decree of the subordinate court and the obvious answer is that appeals 
lie when they do lie at all to the District Judge only from the decrees of a 
Collector in suits included in Group A of the Fourth Schedule; in other 
words, appeals from the appealable decrees of a Collector sitting as an ori- 
ginal court in suits included in Group A of the Fourth Schedule lie only to 
the District Judge and never to a superior revenue court. In this view of 
the case as well, Mr. Hunter had jurisdiction to decide the appeal as a District 
Judge. No other point was argued before me. 

For the reasons given above I dismiss this application. 

Application dismissed 
11930 A. L. J 1010 EI 


110 








Bajpat, J. 


Civ 


1934 


July 30 


KENDALL, J. 


Kendall, 


J. 


870 HIGH COURT [1934] 


ALI NAQI (Applicant) 
Versus 
BAQRIDU anD oTHERs (Opposite party)* 
Criminal Procedure Code, Secs. 476 and 476B—Complaint made under Sec. 476— 
Appeal—Appellate Court found that there was no hope of conviction and 
set aside order—W hether order legal. . 
Where the trial court made a complaint under Sec. 476, Criminal Pro- 
cedure Code, and on appeal the appellate court found that the materials on . 
the record did not justify the hope that the prosecution would end in the ` 
conviction of the person against whom the complaint was made, and set 
aside the order of the trial court; beld, that on the finding arrived at by 
the appellate court it was correct, in setting aside the order of the trial 
court and refusing to sanction the prosecution. 
Surendra Nath v. King-Em peror, 1933 A. L. J. 1623 referred to. 
Crvi REVISION against the decree of the Additional Subordinate 
Judge of Jaunpur. 
Gopalji Mehrotra for the applicant. 
Mushtaq Ahmad for the opposite parties. 


The following judgment was delivered by 


KENDALL, J.—The facts out of which this application has arisen are 
briefly as follows:—There was a civil suit for ejectment in the court of the 
Munsif, and a post-card was filed on behalf of the defendant, of which, 
according to the plaintiff, the date had been altered. The civil suit was 
settled by agreement, but on the application of the plaintiff, the Munsif 
made an enquiry into the question of whether the defendant shovld be 
prosecuted under Sections 193, 465 and 471 of the Indian Penal Code. He 
came to the conclusion that there ought to be a prosecution and he sent a 
complaint to the District Magistrate to this effect. On appeal the Addi- 
tional Subordinate Judge found that the materials on the record did not 
justify the hope that the prosecution would end in the conviction of the 
defendant in the civil suit, and set aside the order of the trial court. 

I am asked to interfere with this order under Section 115 of the Civil 
Procedure Code on the ground that the lower appellate court had no 
jurisdiction to set aside the order of the original court without recording 
a finding that it was not expedient in the interests of justice that the trial 
should proceed. I am not at this stage concerned with the correctness of 
the finding of the lower appellate court, on the evidence, that a prosecu- 
tion was bound to fail. What I am asked to hold is, that assuming that 
finding to be sound, he had no jurisdiction to refuse to proceed with the 
prosecution, unless he had also found in terms that the prosecution was not 
expedient in the interests of justice. There is some authority for this 
argument in the judgment of Sir Lal Gopal Mukerji in the case of Surendra 
Nath v. King-Emperor'. If the result of that judgment must be held to be 
that where the appellate court finds that a prosecution is bound to fail, it 
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must nevertheless allow the prosecution to proceed merely because there was 
justification for an enquiry into the matter by the trial Court, I must with 
all respect differ from the decision. ‘There is a right of appeal against an 
order passed under Section 476 of the Criminal Procedure Code containing 
a complaint, and according to the argument advanced for the applicant, 
that appeal could only be successful if the lower appellate Court were to 
find that there had been no good ground for an enquiry, whatever the result 
of the enquiry might be. I do not wish to express an opinion as to the 
correctness of the finding by the Judge that there was no ground for hop- 
„ing that the prosecution would succeed. But as he did come to that conclu- 
sion, he was perfectly correct in setting aside the order of the munsif and 
refusing to sanction’ the prosecution. He did not therefore act without 
jurisdiction or irregularly in the exercise of his jurisdiction, and the applica- 

tion for revision is dismissed with costs.. 
Application dismissed 


GAURI SHANKAR (Defendant) 
versus 
RAM SEWAK AND ANOTHER (Plaintiff) * 
Specific Relief Act, Sec. 27(b)—Vendee—Bulk of consideration paid after notice 
of previous contract of sale—Whether protected. $ 

Where the vendee pays only a small part of the consideration before 
notice of a previous contract of sale and pays the bulk of the consideration 
at the registration office after he had been informed of the previous 
contract of sale, he cannot be said to have paid the money in good faith 

so as to be entitled to the protection given by Sec. 27. 


SECOND APPEAL froma decree of B. GirisH Prasan, Subordinate 
Judge of Mainpuri, reversing a decree of B. Bry Narain, Munsif of 
Shikohabad. 


`. Dr. N. P. Asthana for the appellant. 
P. L. Banerji for the respondents. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is an appeal by the defendant Gauri Shankar 
arising out of a suit brought for specific performance against him by the 
plaintiff. On July 18, 1932, the vendor Shambhu Prasad entered into a 
contract for the sale of a shop to the plaintiff Ram Sewak for Rs. 2500. On 
July 22, 1932, he executed a sale-deed of the same shop in favour of the ap- 
pellant Gauri Shankar ostensibly for a sum of Rs. 3300. It was recited in 
the sale-deed that Rs.300 out of the sale-consideration were paid at the 
house of the vendor and the balance of Rs. 3000 would be paid at the time 
of the registration. Just when the document was presented for registra- 
tion at the office, and the Sub-Registrar was proceeding to make the 
endorsement of the presentation on the back of the instrument, Ram Sewak 
filed an application to the effect that he had a prior contract in his favour 
of which notice should be given to the vendor and the vendee. The Sub- 
Registrar announced the fact to them and then completed his endorsement 
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and later on the amount was paid by the vendee to the vendor and the 
further endorsement as to the payment of the consideration money was 
made by the Sub-Registrar. 


The courts below have assumed that the recital contained in the sale- 
deed that Rs. 300 had been paid by the defendant to the vendor at the 
house, which fact had been deposed to by the appellant on oath, was correct. 
Tt is not necessary in this case to send down an issue for any finding on this 
question, for we are prepared to make the same assumption. In cases 
where a vendee acting in good faith and without notice of a previous con- 
tract of sale pays the whole sale consideration to the vendor whether before 
or at the time of the execution of the sale-deed but before receiving notice 
of the previous contract, even though the document be not registered, it 
would be obvious that he may bring himself within the scope of the excep- 
tion in Section 27 (b) of the Specific Relief Act. On the other hand, 
where the vendee does not pay any part of the sale consideration at the time 
of the execution of the sale-deed and has to pay the whole of it at the time 
of the registration of the document, but before he makes the payment he is 
informed of the previous contract, there would be no doubt that he would 
not be acting in good faith, if in spite of such notice he makes the payment. 
The case before us however is slightly different. Here a small part of the 
sale consideration has been assumed to have been paid by the vendee before 
he had notice of the previous contract, whereas the bulk of the sale-con- 
sideration was paid by him at the registration office after he had been in- 
formed of it. 


There is no doubt that the burden is on the defendant-vendee to satisfy 
the court that he is a transferee for value who has paid his money in good 
faith and without notice of the original contract. Where a defendant has 
paid only a small part of the consideration previously and pays the bulk of 
the consideration after notice, it is impossible to hold that he is acting in 
good faith or is a person who has paid his money without notice of the 
original contract. In the present case it is not necessary to decide where 
the line has to be drawn and what the position would be if a vendee pays 
a substantial portion of the sale consideration before notice and the balance 
after such notice. We are clearly of opinion that in a case where the vendee 
bas not paid at least a substantial portion of the sale consideration before 
notice, he cannot be said to have paid his money in good faith so as to be 
entitled to the protection given by Section 27. In this view of the matter 
the appeal has no force, and we accordingly dismiss it with costs. The 
vendor Shambhu Prasad will bear his own costs. 


Appeal dismissed 
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MAHARAJADHIRAJ OF DARBHANGA 
versus 
COMMISSIONER OF INCOME TAX, BIHAR AND ORISSA* 


Income Tax Act, Sec. 26(2)—"At the time of making ant assessment? — 
- Meaning of. ; 

The words “at the time of making an assessment”? in Sec. 26(2), 
Income Tax Act, mean in the course of the process of assessment. Where 
therefore a person carrying on a business is served with a notice under 
Sec. 22(2) of the Income Tax Act to furnish a return of his income, 
and he dies without making a return and at the date of his death the 
time for furnishing the return had not expired, and his son succeeded 
to the business and having succeeded to it he carried it on, the son is 
taxable under Sec. 26 (2) of the Income Tax Act. 

Rajendra Nath Mukerjee v. Commissioner of Income Tax, 61 I. A. 10 
at 15 referred to. 


APPEAL from a decision of the High Court of Judicature at Patna, 
reported in I. L. R. 12 Pat. 5. 


Sir Dawson Miller, K.C., A. M. Latter, K.C., K. P. Jayaswal and R. P. 
Hills for the appellant. 
A. M. Dunne, K.C. and W. Wallach for the respondent. 


The following judgment was delivered by 


Lord TomMLin—This is an appeal from a judgment of the High Court 
of Judicature at Patna delivered on a question of law referred under Sec- 
tion 66 (2) of the Indian Income-tax Act, 1922, by the Commissioner of 
Income-tax, Bihar and Orissa. 

The question referred was answered by the Court adversely to the 
appellant, the subject, and the appeal to His Majesty in Council followed. 

The point arises in this way. The late Maharajadhiraj died on July 3, 
1929. At the date of his death the Maharajadhiraj had been served with 
a notice under Section 22(2) of the Income-tax Act to furnish a return of 
his income in the prescribed form. At the date of his death the time for 
furnishing that return had not expired and no return had been made. The 
return required was for the year, April 1, 1929 to March 31, 1930; but 
that return should have been based upon the income of the previous year, 
that is to say, in this particular case, the income for the year commencing 
October 1, 1927, and ending September 30, 1928, that being the Fasli year 
which governed the making up of accounts of the Maharajadhiraj’s estate. 

Now it seems to be accepted, at any rate for the purpose of this 
case it must be accepted, that in the ‘ordinary way a deceased person’s 
estate cannot be fixed with tax in respect of a period for which no return 
has been made and in respect of which there has been no default in making 
a return, nor can a representative of such person be fixed with tax in 
respect of the profits of that period received by the deceased person. That 
Position seems to have been accepted; but the Commissioner of [pcome- 
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tax held that inasmuch as the Maharajadhiraj was carrying on a number of 
businesses to which his son, the present appellant, succeeded, the present 
appellant was taxable under Section 26(2) of the Act added by amend- 
ment by Act 3 of 1928. This decision of the Commissioner was affirmed 
by the High Court upon the question referred to them, and is now called 
in question here by the appellant. 

The sub-section in question provides that:— 

Where, at the time of making an assessment under section ‘23, it is 
found that the person carrying on any business, profession or vocation has 
been succeeded ın such capacity by another person, the assessment shall 
be made on such person succeeding, as if he had been carrying on the 
business, profession or vocation throughout the previous year, and as if 
he had recerved the whole of the profits for that year. 

Now the appellant urges that the section is not applicable for two 
reasons: First of all, he says that although the Commissioner of Income 
Tax has found as a fact that the business to which the appellant succeeded 
was being carried on by the appellant, that finding of fact can be gone 
behind because the Commissioner of Income Tax mis-directed him in 
point of law and, therefore, that there was not here a succession “in such 
capacity”—that is, a succession by a person carrying on the business. The 
moment you so find, the finding of the Commissioner of Income-tax that 
the business was being carried on ought, it is maintained, to be displaced. 

The way in which it is put is this: The Maharajadhiraj carried on 
apparently a number of businesses, including that of a mill owner, but his 
main business appears to have been the business of money-lending. The 
onus, says the appellant, is on the Crown to show under the sub-section 
that not only did the appellant succeed to the business, but that he carried 
it on. It is true that the Commissioner of Income Tax found that he did 
carry it on, but he mis-directed himself, it is suggested, in point of law. 
The Commissioner said. this: - 

The second question of fact upon which I have to find is whether, 
as contended by the assessee, the business in money-lending was discon- 
tinued at the death of the late Maharajadhiraja. At that date loans out 
at interest amounted to some two crores of rupees.: No evidence has 
been put in to show that any attempt has since been made to call in or 
realise any parcel of this amount. It is simply represented that no fresh 
loans have been given out. But to give out. no fresh loans would not 
amount to closing the business. Moreover, the’ contention that the busi- 
ness had been closed on the death of the late Maharajadhiraja was not made 
at the time during the assessment proceedings, which were not completed 
until the 27th March, 1930, while the decease of the late Maharajadhiraja 
occurred on the 3rd July, 1929, but the contention was first put forward 
in the appeal petition dated the 28th April, 1930. From this fact it appears 
to me plain that the contention was an afterthought. 

It is suggested that in that language the Commissioner of Income-tax 
has mis-directed himself in regard to onus by treating the appellant as 
having to discharge the onus of proving that he discontinued the business, 
and by treating the non-calling in of outstanding loans as necessarily in 
law conclusive that the business was being continued. Their Lordships 
do not ghink that is a fair inference to be drawn from the language. The 
Commissioner of Income-tax is weighing the factors which in his opinion 
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are relevant to be considered for the purpose of determining the question  Cvn 
whether or not the business was being carried on, and he is not saying that 77 
the appellant must show it was discontinued or that the fact of the loans 
not having been called in is conclusive that the business was being carried Mananaya- 
on. That being so, it seems to their Lordships that the point of mis-direc- prety OF 
tion fails and that the matter must be considered on the footing that v 

there was a business being carried on by the late Maharajadhiraj, that the Cormussioner 
appellant succeeded to it and that having succeeded to it he carried it on. °T INCOM? 


Tax 
Now the second point that is made is this: Assuming those three 

things, nevertheless the sub-section does not apply because the opening 
words: “Where, at the time of making an assessment under Section 23, 
it is found that the person carrying on any business, profession or vocation 
has been succeeded,” must apply only to those cases where it was possible 
under Section 23 to assess the predecessor. That seems to their Lordships 
to put upon the word “assessment” the narrow meaning which was de- 
precated by their Lordships in the case of Rajendra Nath Mukerjee v. 
Commissioner of Income-tax’. In that case, in the judgment of the Board 
delivered by Lord Macmillan, this was said: 


That the word ‘assessment’ is not confined in the statute to the definite 
act of making an order of assessment appears from section 66, which 
refers to ‘the course of any assessment.’ 


On that view of “assessment” it seems to their Lordships that where a 
notice has been given under Section 22(2) to a person to furnish within 
the time specified a return in the prescribed form the process of assessment 
has begun and continues until some order of assessment is made. If thit 
be so, the words “at the time of making the assessment” mean in the course 
of the process of assessment and inasmuch as in the present case a notice 
was duly served on the late Maharajadhiraj the process of assessment had 
begun and it would be impossible to say that the event had not occurred 
which enabled the tax officer to find, if the facts justified the finding, 
that the person on whom this notice had been served had carried on a 
business and had been ‘succeeded in such capacity by another person. 
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It was, also suggested that inasmuch as you could not tax a deceased 
person who had not made a return or was not in default in making a 
return, the sub-section ought to be confined to cases of a succession to 
somebody who was himself liable to tax and that that would lead to con- 
struing the section as applying only to cascs of succession inter vivos. 

Their Lordships are of opinion that approached in either of those 
ways it is not possible to read the sub-section as the appellant desires and 
that this case falls within the language of the sub-section. ‘The assessment 
was thus properly made. 

Their Lordships will ‘accordingly humbly advise His Majesty that 
the appeal be dismissed. The appellant must pay the costs of the appeal. 

Appeal dismissed 


Hy. S. L. Polak & Co.—Solicitors for the appellant. 
Solicitor, India Office—Solicitor for the respondent. 
161 I, A. 10 at 15 
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GURMUKH RAI (Applicant) 
versus 
SECRETARY OF STATE FOR INDIA (Opposite party)* 
Income Tax Act, Sec. 66A—Htgh Court dismisses application under Sec. 66 (3) 
—Whether appeal lies to Privy Council. a 
An order of the High Court dismissing an application under Sec. 66 (3), 
Income Tax Act, praying that the Commissioner be required to state the 
case and to refer it to the High Court, is not a judgment ‘on a reference’ 
within the meaning of Sec. 66A(2) so as to allow a right of appeal to His 
Majesty in Council. 
APPLICATION for leave to appeal to His Majesty in Council. 


Muhammad Ismail and K. Masud Hasan for the applicant. 
K. Verma for the opposite party. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is an application for leave to appeal to His 
Majesty in Council from an order of the High Court dated December 8, 
1933, dismissing an application filed by the applicant under Section 66, 
Sub-section (3) of the Indian Income-tax Act praying that the Commis- 
sioner be required to state the case and to refer it to the High Court. It 
appears that the applicant had applied to the Commissioner of Income-tax 
to review the proceedings under Section 33 of the Income-tax Act and 
praying that if he did not feel inclined to interfere with the previous order 
he might refer to the High Court the question of law raised in the applica- 
tion; but the Commissioner passed an order dated January 23, 1933, re- 
fusing to interfere and declined to refer the case. 

A preliminary objection is taken that an appeal does not at all lic. We 
are of opinion that this objection has force. 

Under Clause 30 of the Letters Patent of this High Court a right of 
appeal was given to the Privy Council in certain circumstances. But. 
Clause 35 expressly provided that the provisions of the Letters Patent are 
subject to the legislative powers of the Governor-General in Legislative 
Council. The provisions of Clause 30 must therefore be deemed to have 
been superseded by similar provisions contained in Sections 109 and 110 
of the Code of Civil Procedure. Under Section 109, an appeal lies from 
any decree or final order passed on appeal from any decree or final order 
passed in the exercise of original civil jurisdiction, and from any decree or 
order when certified to be a fit case for appeal, subject to the conditions laid 
down in Section 110. It was therefore necessary under the Code that 
there must be either a decree or final order or a decree or order certified to 
have been passed in a case fit for appeal. 

In the case of Tata Iron and Steel Company Limited v. The Chief 
Revenue Authority, Bombay? their Lordships of the Privy Counci) laid 
down that the decision of a High Court upon a case stated and referred to 
the court by the Chief Revenue Authority under Section 51 of the Indian 
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Income-tax Act 1918 was merely advisory, and therefore not a final Cmn 
judgment, decree, or order within the meaning of Clause 39 of the —— 
Letters Patent. The opinion expressed by the High Court on such a ree 
ference was stated to be only advisory, made by the court in the exercise Guxmuxu 
of its consultative jurisdiction. ‘The result was that no appeal could lie 
to their Lordships of the Privy Council from the opinion expressed by the srcrzraxy or 
High Court on a reference. STATE 
By the Indian Income-tax Amendment Act of 1926, Section 66A was Siliman 
specially added to Section 66 which, among other matters, contained aC. J. 
provision that an appeal shall lie to His Majesty from any judgment of the 
High Court delivered on “reference” made under Section 66 in any case 
which the High Court certifies to be a fit one for appeal to His Majesty 
in Council. 
In the case of Delhi Cloth and General Mills Company Limited, 
Delhi v. The Income-tax Commissioner, Delhi their Lordships of the 
Privy Council laid down that the right of appeal given by the new section 
was confined to a case which the High Court certifies to be a fit one for 
appeal to His Majesty in Council, and that the fact that these words were 
textually the same as the concluding words of Section 109(c) of the Code 
of Civil Procedure coupled with the carefully limited referential words 
to the Code of Civil Procedure in Sub-section (3), suffice, in their Lord- 
ships’ judgment to exclude from any right of appeal cases which- fall within 
the requirements of Section 110 of the Code, and are operative 
to confine that right to cases which are certified to be otherwise fit for 
appeal to His Majesty in Council. Their Lordships did not agree with 
the contention that the reference to the Code of Civil Procedure was made 
in terms sufficiently comprehensive to include within the class of appeal- 
able cases all that are defined in the provisions incorporated by reference. 
The words of qualifications “so far as may be” in Sub-section (3) are apt 
to confine the statutory right of appeal to the cases described in Sub- 
section (2) of Section 66A of the Income-tax Act. It is clear therefore 
that the provisions under the Code of Civil Procedure conferring a right 
of appeal must now be deemed to have been superseded by those contained 
in Section 66A. 
No doubt in the case of Feroz Shah v. The Income-tax Commissioner, 
Punjab and N. W. F. P., Lahore their Lordships, on an appeal from an order 
of the High Court refusing to require the Commissioner to state the case, 
went into the merits of the case; but their Lordships took care to state 
that as the appeal failed on the merits it became unnecessary for their 
Lordships to deal with the objection to its competence which was consi- 
dered to be a serious one. ‘That case therefore cannot be taken to be an 
authority for the contention that an appeal lies. 
Examining the words of Section 66A(2) it is quite clear that the 
right of appeal is restricted to cases of appeals from any judgment of the 
High Court delivered on a reference made under Section 66, in any case 
which the High Court certifies to be a fit one for appeal to His Majesty in 
Council. Before the case can be certified to be a fit one for appeal, it is 
necessary that there must be a judgment of the High Court delivered on 
PL R. 54 L A. 421 21933 A. L. J. 1258 
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a reference made under Section 66. Now under Sub-sections (1) and (2) 
of Section 66 the High Court has to deliver a judgment on the reference 
made to it. But so far as Sub-section (3) is concerned, the High Court, 
if not satisfied with the correctness of the Commissioner’s decision, can 
only require the Commissioner to state the case and to refer to it. There 
is therefore no reference.to the High Court so long as the Commissioner 
has not stated the case and referred it when required by the High Court., 
The stage of a reference accordingly does not arrive at all when the High 
Court declines to require the Commissioner to state the case and refer it. 
We must therefore hold that the order passed by the High Court declin- 
ing to call upon the Commissioner to state the case and refer it, was not a 
judgment at all “on a reference” within the meaning of Section 66A, 
Sub-section (2) so as to allow a right of appeal to His Majesty in Council. 
There is no other provision under which an appeal would lie. We are 
fortified in this view by the judgment of the learned Chief Justice of the 
Rangoon High Court in E. M. Chettyar Firm -v. The Commissioner of 
Income-tax* with whose conclusion we agree. 


The dismissal of this application will of course in no way debar the 
applicant from applying to their Lordships of the Privy Council for spe- 
cial leave as Section 66A, Sub-section (5) specifically preserves the full 
and unqualified exercise of His Majesty’s pleasure in receiving or rejecting 
appeals to His Majesty in Council or otherwise, howsoever. 

The learned advocate for the respondent urges before us that even if 
an appeal had lain the present application would be barred by time because 
it was filed more than 90 days from December 8, 1933. 


The learned advocate for the applicant urges that he is entitled to 
extension of time. His contention is that the time requisite for obtain- 
ing a copy of the order should be excluded under Section 12, Sub-section 
(2) of the Indian Limitation Act. 

It appears that the applicant applied for a copy of the judgment on 
February 28, 1934 and obtained it on March 8, 1934. The formal order 
prepared by this Court’s office was ready on February 28, 1934. The 
applicant’s counsel applied for copies of both the judgment and the decree. 
The copy of the judgment was delivered to him on March 8, 1934, and 
the copy of the decree on March 22, 1934, as shown by the High Court 
register. The applicant however has produced only the copy of the 
judgment and not the copy of the decree. Under Section 12, Sub-section 
(2) of the Limitation Act the applicant is entitled to the exclusion of the 
time requisite for obtaining a copy of the decree or order appealed from, 
but not of the whole time requisite for obtaining the copy of the judg- 
ment that was pronounced. Although there is a defect, we are satisfied 
that the time elapsed between the application for the copy of the decree 
and the date when the copy was given to him, if excluded, would make 
the present application within time. 

We accordingly dismiss the application with costs on the ground that 


no appeal lies. 
2 Application dismissed 
15i L. R. 8 Rang. 435 
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NATHWA AND ANOTHER (Defendants) 
versus 
RAGHUBANS NARAIN SINGH (Plaintiff) * 


Abadi—Houses in—Customary right to transfer houses with sites—When finding 
that no custom exists amounts to a finding of fact—Civil Procedure Code, 
Sec. 100—Finding as to non-existence of custom—Second Appeal. 

Where the question that arises in a suit is whether a custom authorising 
the occupires of houses in the village to transfer their houses 
together with the sites is in existence, and the lower appellate 
court finds that no instances are proved in which the alleged 
custom has been followed or recognised, then that is a finding of fact which 
is binding upon the High Court in second appeal, if not vitiated by any 
error of law. Where, however, the lower appellate court finds that certain 
instances have been proved in which the alleged custom has been followed 
or recognized but such instances are not sufficiently numerous or ancient or 
uniform to constitute a custom modifying the ordinary law then in such a 
case a question of law arises in second appeal and the High Court is 
entitled to weigh the whole evidence and come to its own conclusion 
whether the lower appellate court had rightly decided that the alleged 

, custom had not been proved. Municipal Board, Benares vw. Kandhaiya Lal, 
1931 A. L. J. 757 explained. 


APPEAL under Section 10 of the Letters Patent from a judgment of 
the Hon’BLz Mr. Justice BENNET. 


M. N. Raina for the appellants. ` 
Panna Lal for the respondent. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This appeal arises out of a suit for recovery of 
_ possession of a certain plot in the village site and for demolition of certain 
constructions by the defendants. The main question that arose in this 
suit was whether the existence of a custom has been proved in the village 
of Asaura by which the occupiers of houses in the village could transfer 
their houses together with the sites upon which the houses stand. The 
trial court and the lower appellate court held concurrently that the alleged 
custom had not been proved. ‘The case came in second appeal before a 
learned single Judge of this Court and he considered the evidence relating 
to the alleged custom and concurred in finding that the existence of the 
alleged custom had not been proved. 


It has been argued before us that a sufficient number of instances have 
been proved to justify a finding that the alleged custom was proved and 
that it is open to this Court in second appeal to weigh the whole of the evi- 
dence and come to a finding whether the custom had been proved. 


On the question of law as to how for this Court in second appeal is 
bound by a finding of the lower appellate court regarding the existence or 
non-existence of an alleged custom, we think that the learned single Judge 
took a perfectly correct view. He referred to the ruling of the Full Bench 
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in the case of Municipal Board, Benares v. Kandhaiya Lal! In that case 
the Bench remarked: 

The first question is whether the alleged practice prevails or is usually 
followed. This is a question of fact. If the finding is in the affirmative 
then the second question arises, whether the prevailing practice has the 
essential attributes of a custom having the force of law. This second 
question is a question of law, not of fact. If the finding upon the first 
question is in the negative then no question of law arises for determination. 
A finding that a ‘custom’ does not exist may however involve the determi- 
nation of both questions. The court of first appeal may hold that the 
practice does prevail but it is not sufficiently ancient, or uniform, or un- 
interrupted, etc., to constitute a custom modifying the ordinary law. In 
such a case there would be a question of law for determination in second 
appeal. 

We take it that the learned Judges meant by this pronouncement that 
when the lower appellate court finds that no instances are proved in which 
the alleged custom has been exercised or recognized, then that is a finding 
of fact which is ordinarily binding upon this Court in second appeal, if not 
vitiated by any error of law and in such a case no further question of law 
could arise. In the case which was decided by the Full Bench, the District 
Judge found that the alleged practice of Zar-i-chaharum had never been 
proved to prevail in the mohalla in question and not a single instance of 
realisation of Zar-i-chaharum in that mohalla had been proved. That find- 
ing must no doubt be treated as a finding of fact, namely, that not a single 
instance of the exercise of the alleged custom had been proved. In the 
case before us, however, the lower appellate court held that certain instances 
had been proved in which the alleged custom had been followed or recog- 
nised but such instances were not sufficiently numerous or ancient or uni- 
form to constitute a custom modifying the ordinary law. In such a case, 

a question of law arises in second appeal and we think that the learned 
single Judge was perfectly right in weighing the whole evidence and, 
coming to his own conclusion whether the lower appellate court had rightly 
decided that the alleged custom had not been proved. 

We have also considered the question of proof of custom, but find no 
good grounds for disturbing the finding of the learned single Judge. It 
is true that on three occasions the local courts have held that the alleged 
custom in this village was proved. On the other hand, it has been twice 
held by this High Court on appeal that the custom did not exist. In the 
present case also we have now three concurrent findings of the trial court 
and the lower appellate court and a learned single Judge of this Court to 
the same effect that the alleged custom has not been proved. In our 
opinion, these findings are correct and we see no reason to take a contrary 
view. We accordingly dismiss the appeal with costs. 

Appeal dismissed 
11931 A. L. J. 757 ee 
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OFFICIAL LIQUIDATOR, INDIAN STATES BANK LTD. Cot 
(In LIQUIDATION) Bn 

versus 
RUKMINI RANI AnD orners * Dec, 15 





Court-fees Act, Sec. 19 (ii)—Reply to Official Ligusdator’s *ap plication fo set Benner, J. 
aside certain transfers as frandulent—wW hether to be stamped. 
A written statement in a miscellaneous case is not liable to court-fee 
stamp. 
An application in reply to the official liquidator’s application to have 
certain transfers set aside as fraudulent amounts to a written statement 
and is exempt from the court-fee stamp under Sec. 19 (iti). 
Mubammad Ismail (Government Advocate) for the Crown. 
Din Dayal for the opposite parties. 


The following judgment was delivered by 


BENNET, J.—This is a reference by the taxing officer of the question Bennet, J. 
as to whether court-fee stamp should be affixed to written statements 
which are filed opposing an application by the official liquidator under the 
Indian Companies Act to set aside certain transfers as fraudulent. Under 
the Companies Act the procedure is similar to the procedure under the 
Provincial Insolvency Act. That however does not throw much light 
on the matter because there is no special provision under that Act. These 
proceedings under either of these Acts are apparently miscellaneous cases 
within the meaning of the General Rules (Civil) for courts subordinate to 
the High Court of Judicature at Allahabad, and miscellaneous cases 
are classified in the annual returns under Chapter XVI, page 193, form No. 
95. A foot-note however to that form states that applications under the 
Provincial Insolvency Act, Act V of 1920, are not to be entered in that 
particular statement, form No. 95, and apparently they are separately 
entered. They are, however, clearly miscellaneous cases. Under Sec- 
tion 4 of the Court Fees Act it is provided that for every document filed 
in any Court of the kind specified in the First or Second Schedule, a court- 
fee stamp is required. It is therefore necessary for the learned Govern- 
ment Advocate to show that the documents in question come under the 
First or Second Schedule. He argues that they come under Article 1 of 
the Second Schedule as an application or petition. No doubt the applica- 
tion of the official liquidator to have the transfer set aside does come 
under that article and it has been stamped with a Rs. 3 court-fee stamp 
under that article, but it is claimed on behalf of the opposite party that 
their application in reply amounts to a written statement, and is therefore 
exempted from the court-fee duty under Section 19 (ii#) which exempts 
“Written statements called for by the court after the first hearing of a 
suit.” As regards written statements in a regular suit it is stated in Sche- 
dule 1, Article 1, that a written statement pleading a set-off or a counter 
claim is liable to stamp duty; that is, written statements which do not 
plead a set-off or counter claim are not liable to stamp duty. It is 
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Cva claimed, however, by the learned Government Advocate that this ex- 
——  emption only applies in the case of a suit. There is no definition of a 
1333 suit contained in the Civil Procedure Code, but there is a definition of 
eee “decree” in Section 2(2) as the formal expression of an adjudication 
a which conclusively determines the rights of the parties in regard to the 
Russ matters in controversy in the suit. Section 141 provides that the proce- 
Rant dure for suits shall be followed in all proceedings in any court of civil 
Bennet, J. jurisdiction. The question is whether the exemption from stamp duty on 
the written statement in Section 19 (ii) should be limited to written state- 
ments in suits and should not be allowed in the case of written state- 
ments in a miscellaneous case. I do not consider that the rule should be 
interpreted to exclude the written statement in a miscellaneous case. 
There is no reason to suppose that the legislature would have allowed a 
written statement in a suit to be free of stamp duty and have intended 
that the written statement in a miscellaneous case should be liable to 
stamp duty. There would be no reason to make such a distinction. If 
the legislature desires to make such a distinction then it ought to be clearly 
provided in the Court Fees Act that the written statement in a miscella- 
neous case shall be liable to stamp duty as an application or petition. 
Under these circumstances I consider that it is not necessary for the 
written statements in the present miscellaneous cases to be stamped. Let 

this finding be returned to the taxing officer. 
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1934 LACHMI NARAIN AND ANOTHER (Plaintiffs) 
PTa versus `. 

eee IBRAHIM HUSSAIN (Defendant)* 


loro Bengal Court of Wards Act (IX of 1879), Secs. 35 and 60 A—Possession” 
BLANCSDURGH of Court of Wards—Whether actual possession necessary—Ward entitled 


SA ori to property by succession—Property in possession of trespasser—W hen court 
Sm hee takes possession within meaning of Sec. 35. 


SANDERSON “Possession” of the Court of Wards under the Bengal Court of Wards 
Act (IX of 1879) must depend upon the nature of the interest in the pro- 
perty in question of the disqualified proprietor, and must be only such 
possession as the property admits of. 

Where a person whose estate was in charge of the Court of Wards became 
entitled to certain property by succession, which was in the possession of 
a trespasser, and the Court of Wards ordered the Manager to take possession 
of the property and the Manager issued orders t^ his tahsildars to collect 
rents from tenants, and the Court of Wards had instituted a suit for posses- 
sion; Aeld, that the Court of Wards had taken possession of the property 
within the meaning of Sec. 35, so as to bring it under its charge. 


APPEAL from a decision of the High Court of Judicature at Patna, 
reported in 10 Pat. 554. 
L. DeGruyther, K.C. and Pringle for the appellants. 
A. M. Dunne, K.C. and W. Wallach for the respondent. 
The following judgment was delivered by 
° *P. C. A. 29 of 1932 
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Lorp BLANEsBURGH—This is an appeal from a decree of the High 
Court of Judicature at Patna, dated February 4, 1931, which reversed an 
order of the First Subordinate Judge there, passed on an objection taken to 
an application by the present appellants for execution of a decree of theirs 
against the respondent. i 

The decree which the appellants sought to execute was passed on 
September 19, 1922, as a money decree. It was directed against the res- 
pondent Ibrahim Hussain Khan personally, in a suit to which he alone 
was defendant. ` . 

The objection to its execution was taken under Section 47 of the Code 
of Civil Procedure 1908, and was made on behalf of the respondent through 
the general manager of the Court of Wards, Patna, as his next friend. 
The estate of the respondent had been under the management of the Court 
oí Wards since September 9, 1902, when on his own application under 
Section, 6 (2e) of the Court of Wards Act (Bengal Act IX of 1879) that 
Court assumed charge and took possession of all the property to which he 
was entitled. ‘The decree-holders, the appellants, had before their present 
application made attempts to attach and sell in execution of their decree, 
properties of the respondent in charge of the Court, but, it, being held 
that such action of theirs was in contravention of Section 60A of the 
Court of Wards Act, their execution petitions were struck off by orders 
of the High Court. This, the appellant’s further application for execution, 
was directed pointedly against certain specified properties of the respondent 
inherited by him from his brother, Sayid Mehdi Hussain Khan, who died 
on March 19, 1919, the appellant’s contention being that these properties 
have never in fact been in charge of the Court of Wards so that, to them, 
Section 60A of the Act has no application. The sole question in the case, 
therefore, is whether the appellants in view of the relevant provisions of the 
Court of Wards Act and the action of that Court with regard to them are 
entitled to have recourse to these properties to satisfy their decree. 

Ibrahim Hussain Khan, the respondent, was one of a family of three 
brothers and two sisters. Mehdi Hussain, the deceased, was the eldest of 
the brothers, Akbar Ali the youngest. 

On the death of Mehdi Hussain the respondent and his brother, 
Akbar Ali, became each entitled according to Mahommedan law to a one- 
third share of his estate, the remaining one-third devolved upon his two 
sisters. 

Mehdi had, in his lifetime, executed two wakf deeds, dated May 25, 
1917, and February 19, 1919, respectively, and at his death one Ali Zamin 
was, as Mutwali, in actual possession of the property comprised therein. 
The property against which the appellants now seek to execute their decree 
is in effect the interest of the respondent in some of the properties included 
in the wakf, so that any right or interest of his in these properties depends 
upon the question whether or not the wakfnamas are void. 

In 1920 Akbar Ali instituted a suit against Ali Zamin as the Mutwali 
in possession to have it declared that the wakfnamas were void. In that 
suit the plaintiff claimed the recovery of possession of his oné-third of the 
wakf property, and to it he joined as co-defendants the respondent and his 
two sisters. The manager of the Court of Wards was not madem@ party 
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but as will be seen presently, that Court was clearly cognisant of all the 
proceedings. ` 

On July 31, 1922, Akbar’s suit was decreed in his favour, and on 
appeal by the defendant Mutwali the High Court on January 16, 1928, 
affirmed the decree of the Subordinate Judge, declaring the wakfnamas in- 
valid and inoperative. Against that decree of the High Court a further 
appeal to His Majesty in Council has been presented by the defendant. 
That appeal in February, 1931, when this matter came before the High 
Court was, and so far as their Lordships know, is st.Il pending. It appears, 
however, that so far as the plaintiff Akbar was concerned execution of these 
decrees in his favour has not been stayed; and possession of his share has 
been given up to him. But as to the remaining two-thirds share the Mut- 
wali still remains in and retains possession of the property. 

It is convenient at this stage to state in detail the action taken by the 
Court of Wards for the protection of the respondent’s interest in the pro- 
perty inherited by him from his brother. 

First of all, the Court made early intimation that it treated the respon- 
dent’s share in Hussain’s estate as being in its charge. Medhi Hussain 
having died in March, 1919, the Collector of Patna on November 12, 1919, 
issued a notification that the Court of Wards had taken charge of the one- 
third share of the deceased’s property inherited by the respondent. ‘Then, 
on July 31, 1922, the day on which the decree of the Subordinate Judge 
in Akbar’s suit was pronounced the Collector ordered the manager of the 
Court of Wards to take possession of the respondent’s one-third share. On 
the same day, the manager issued orders to his tahsildars to collect rents 
from tenants in respect of the respondent’s share in the estate, and the High 
Court having, on January 16, 1928, affirmed the decree of the Subordinate 
Judge against the Mutwali, the manager of the Court of Wards, in the 
respondent’s name, instituted, on August 18, 1928, a suit against the 
Mutwali to recover possession of his share of the wakf property. By a 
subsequent order of the High Court that suit has been stayed pending the 
result of the Mutwali’s appeal on the main issue to His Majesty in Council. 

Im the result, therefore, while it is true that, as the property now 
sought to be brought into execution has ever since the death of Hussain 
Khan been in the adverse possession of the Mutwali, neither actual benefi- 
cial possession of the property nor receipt of its rents and profits has been 
enjoyed either by the respondent or by the Court of Wards on his behalf it 
is also true that the decision of the Court of Wards to take charge of the pro- 
perty has since the date of Mehdi Hussain’s death been avowed, and the steps 
taken by the Court to make the interest of the respondent effective, have in 
view of the adverse claim and possession of the Mutwali, represented all, even 
in the matter of time, that could have been done with any result. 

These are the facts with reference to which this appeal must be 
determined. 

Section 6 of the Court of Wards provides that proprietors of estates 
shall be held disqualified to manage thei: own property when they are— 

(e) persons as to whom the Local Government has declared on their 
own application that they are disqualified and that it is expedient in the 
Public interest that their estates should be managed by the Court. 
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This was amended to “the Court” in 1915 for Bengal andin 1916 
for Bihar arid Orissa. 

Section 7 enacts that the Court shall have power to take charge of 
all the property of every such disqualified proprietor within its jurisdiction 
and also-of the property of any minor member of the family of any such 
proprietor “who has an immediate or reversionary interest” in his property. 


Section 35 provides that whenever the Court has determined to take 
the property of a disqualified proprietor under its charge, the Court is to 
make an order declaring the fact and directing that possession be taken 
of such property on behalf of the Court, “and the Court shall be held to be 
in charge of such property from the time when possession shall have been 
so taken.” . 


Section 51 provides that in every suit brought against any ward he 
shall be therein described as a ward of Court, and the manager of such 
ward’s property or, if there is no manager, the Collector designated in the 
section shall be named as guardian for the suit and shall in such suit re- 
present such ward. - E 

Section 60A is in the following terms:— 

No property which is or has been under the charge of the Court shall 
be liable at any time, except with the leave of the Court, to be taken ia 

. execution of a decree made in respect of any contract entered into by 

pT ward without the leave of the Court while his property was under his. 
charge. 


The learned Subordinate Judge of Patna, on August 21, 1928, delivered 
judgment on the objection taken to the appellant’s application for execution. 
In his view the case turned upon the fact that the properties in question had 
been throughout in the possession of Ali Zamin, and not in that of the Court 
of Wards, that the mere issue of orders to the servants of the Court of Wards 
to make collections was not enough to give the Court of Wards possession, 
that in his opinion the Court of Wards was not yet in charge of the pro- 
perties in question and that therefore Section 60A of the Act had no applica- 
tion, and he held that the property was liable to attachment and sale in ex- 
ecution of the appellant’s decree even although the manager of the Court of 
Wards was no party to the suit or decree. He dismissed the respondent’s 


objection. : : eed . , 

In delivering judgment in the High Court on appeal from that order 
of dismissal Ross, J. expressed the view that any property that came to a 
ward by inheritance or otherwise after he had been declared.a disqualified 
proprietor.and after the Court of Wards had taken over his property under 
Section 35 of the Act—as in this case it had done—must be property which 
he was disqualified from managing, and the management whereof must 
automatically vest in the Court of Wards. In this case the Court of Wards 
had actually exercised over the property all the rights which the judgment- 
debtor himself could have exercised had he not been a disqualified proprietor. 
| The Court of Wards had done all that it could do or could be required to 
do in order to take charge of the property sought to be sold. He therefore 
held that the application for execution should be dismissed. ë 
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In a separate judgment leading to the same conclusion Fazl Ali J. said 
that the action of the Court of Wards plainly showed that it had assumed 
control of whatever interest was then possessed by the disqualified proprie- 
tor and that being so Section 60A applied. The learned Judge, as a sepa- 
rate ground of decision, expressed the view that the word “property”? in 
the section of the Act above set forth plainly meant the entire estate 
possessed by the disqualified proprietor, no attempt being made in the Act 
to distinguish the estate as a whole from the individual properties composing 
It. i 
__ Their Lordships arrive at the same conclusion as did the High Court. 
The learned Subordinate Judge, in their judgment, failed to appreciate the 
governing importance of the fact that throughout the property in question 
was in the adverse possession of the Mutwali, and that from him actual 
possession could only be obtained by legal process, which had in fact been 
instituted and is not yet finally concluded. Their Lordships agree with the 
High Court in their view that “possession” under the Act must depend 
upon the nature of the interest in the property in question of the disquali- 
fied proprietor. It is, for instance, assumed by the Act that a reversionary 
interest is one of which possession can be taken. 


With regard to the matter adumbrated by both of the learned Judges 
of the High Court, namely, whether the whole. property of the disqualified 
proprietor automatically comes under the control of the Court of Wards, 
their Lordships are not in this case called upon to settle the question whether 
that Court is entitled to disclaim onerous property, as it did or purported 
to do in Krishna Pershad Singh v. Gosta Behari Kundu. It is sufficient 
to say with reference to the property now in question that there was no 
disclaimer by the Court—quite the reverse. The case cited on which the 
learned Subordinate Judge mainly relied has therefore, in their Lordships’ 
judgment, no application to the facts of the present case even if on principle 
it be not open to criticism—as to which they say nothing. 


Their Lordships would add that they think that insufficient attention 
has, so far, been paid to Section 51 of the Act and to the fact that in the 
appellants’ suit no attempt was made to comply with its provisions. That 
omission must have a most important bearing on the question whether leave 
should ever be granted to execute against property of the disqualified pro- 
prietor any decree obtained in a suit so defective. 

On the whole case their Lordships are of opinion that the decree of 
the High Court was quite right, and they will humbly advise His Majesty 
that this appeal therefrom be dismissed and with costs. 

i Appeal dismissed 


I5 Cal. L. J. 434 
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UMED SINGH (Defendant) 
Versus 
BABU RAM (Plaintiff) * 


Transfer of Property Act, Sec. 92—Purchaser of equity of redemption—W bether 
entitled to benefit of subrogation. 

A purchaser of the equity of redemption from the original mortgagor 
is entitled to the benefit of subrogation under Sec. 92 of the Transfer of 
Property Act if he redeems a prior mortgage. - 

A village was subject to two mortgages. When the mortgagor sol 
the equity of redemption he left money with the vendee for the payment 
of the prior mortgagee debt in full. Owing to delay in payment additional 
interest accrued under the prior mortgage, and when the vendee discharged 
the prior mortgage debt, he had to pay the sum left with him plus a sum 
to cover the additional interest. The vendee obtained possession under 
the sale-deed and appropriated the profits. In the suit for sale brought 
by the second mortgagee, the vendee pleaded that he was entitled to prior- 
ity by virtue of the discharge of the prior mortgage, and he claimed the 
whole sum which he had paid to the prior mortgagee and also claimed 

- interest on the same at the contractual rate. Held, (1) that the vendee 
having paid off the prior mortgage was entitled to claim the equitable 
relief of using the previous payment as a shield against the subsequent 
mortgagee who was suing him; (2) that the subsequent mortgagee was 
bound to pay to the'vendee the entire amount which he paid to the prior 
mortgagee; (3) that the vendee was not entitled to interest on the amount 
which he paid towards the discharge of the prior mortgage. 

Shabd Saran for the appellant. 

Panna Lal for the respondent. 


APPEAL under Section 10 of the Letters Patent from a judgment of 
the Hon’sLe Mr. Justice THom. f A 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a defendant’s appeal arising out of a suit for 
sale brought on the basis of a second mortgage deed dated January 15, 1917, 
executed in favour of the plaintiff by the original mortgagor. Previaus 
to this there had been a prior mortgage of June 13, 1911 executed by the 
same mortgagor to the predecessor-in-title of the defendant-appellant under 
which the'same two villages were successively mortgaged. In 1918 the 
mortgagor sold one of the mortgaged villages to the present defendant- 
appellant for Rs. 6,500 out of which Rs. 6,105 were left for. payment to 
the first mortgagee and only Rs. 395 for partial discharge of the second 
“mortgage. The defendant made these payments on two dates in Decem- 
ber 1918 and June 1919. Owing to the delay in the payment additional 
interest had accrued under the first mortgage with the result that instead 
of Rs. 6,105 which were due under it on the date of the sale, a sum of 
Rs. 6,219 became due which was duly paid by the vendee. `, Having paid 
an extra amount to the first mortgagee the vendee did not pay the whole of 
Rs. 395 to the second mortgagee but deducted a sum of Rs. 114 from it 
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and paid only the balance. The vendee obtained possession of the property 
under a sale-deed and having satisfied the prior mortgage debt did not take 
any steps to bring a suit for sale as a representative of the prior mortgagee 
into whose shoes he had stepped. 

When a suit was brought by the present plaintiff, the second mort- 
gagee, the vendee pleaded that he was entitled to priority by virtue of the 
discharge of the first mortgage and he claimed the whole sum of Rs. 6,219 
which he had paid to the prior mortgagee and also claimed interest on the 
same at the contractual rate. He also pleaded that he was entitled to 
deduct Rs. 114 out of the amount left in his hands for payment of the 
second mortgage. The ultimate decree which has been passed by the lower 
appellate court is to give to the defendant the sum of Rs. 6,219 minus 
Rs. 114 with interest on this balance at the contractual rate entered in the 
first mortgage-deed. 

The plaintiff has submitted to this decree but the defendant has appeal- 
ed. On his behalf it is urged that he was entitled to be subrogated to the 
rights of the prior mortgagee in full and must get the amount of the inter- 
est which had accrued between the date of the sale deed and the date of the 
payment to the prior mortgagee together with interest. 

The first question which arises for consideration is whether a purchaser 
from the mortgagor is entitled to be subrogated to the rights of the prior 
mortgagee whom he redeems. Under the old Transfer of Property Act, 
Section 74, in terms, applied to a subsequent mortgagee only and not to a 
subsequent purchaser. But in several cases their Lordships of the Privy 
Council extended the principle underlying that section to a purchaser of 
the equity of redemption where the intention appeared to be to keep alive 


the security. 


Drastic amendments have been made in the new Transfer of Property 
Act and the amending Act XX of 1929 has introduced very material 
changes in several sections. Both Sections 91 and 92 have been amended. 
Under Section 92 any of the persons referred to in Section 91 other than 
the mortgagor, and any co-mortgagor on redeeming property subject to a 
mortgage has, so far as regards sale etc., the same rights as the mortgagee 
whose mortgage he redeems may have against the mortgagor or any other 
mortgagee. Section 91 allows a right of redemption to various classes 
of persons besides the mortgagor and among these classes of persons are per- 
sons who have any interest in, or charge upon, the property mortgaged or 
in or upon the right to redeem the same, but Section 59A provides that in 
the chapter in which Sections 91 and 92 occur mortgagors and mortgagees 
shall be deemed to include references to persons deriving title from them , 
respectively. ‘Taking Section 59A literally it would follow that transferees, 
whether purchasers or subsequent mortgagees who derive title from mort- 
gagors would be included in the word “mortgagor” unless it is otherwise 
oxpressly provided. But the context of Section 91 indicates that all 
transferees including purchasers, subsequent mortgages, lessees etc., would 
come within the class of persons who have any interest in, or charge upon, 
the progerty mortgaged or in or upon the right to redeem the same and 
would therefore not be included in the word “mortgagor” which occurs 
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earlier in the section. On this interpretation we would have to give a 
narrow meaning to the word “mortgagor” in this section so as to include 
the person who made the mortgage and his legal heirs and not include 
transferees from him. Giving this meaning to the word “mortgagor” it 
would follow that under Section 92 all transferees from the mortgagor, 
whether they be purchasers or subsequent mortgagees or lessees, would have 
the right of subrogation when they redeem a prior mortgage, as against a 
puisne mortgagee. 

Sir D. F. Mulla in his Transfer of Property Act, page 481, has given 
two reasons why, although the word “mortgagor” includes a purchaser of 
the equity of redemption in Section 59A, the purchaser of an equity of 
redemption is not excluded from the right of subrogation. These are (1) 
that he is under no covenant or personal liability to the mortgagee whose 
mortgage he discharges and (2) the principle that the mortgagor cannot 
derogate from his grant has no application to him. We accordingly hold 
that a purchaser of the equity of redemption from the original mortgagor 
is entitled to the benefit of subrogation under Section 92 of the Transfer 
of Property Act if he redeems a prior mortgage. 

In the recent case of Tota Ram v. Ram Lal a Full Bench of this 
Court has laid down that Sections 92 and 101 of the Transfer of Property 
Act, as amended by Act XX of 1929, have retrospective effect, and that 
even if they did not have any retrospective effect, the rule laid down by 
the Legislature would be a safe guide to follow as laying down correctly 
the rule of justice, equity and good conscience for cases arising before the 
amending Act. It is not necessary for us to express any independent 
opinion on the retrospective character of the amending Act as the opinion 
of the Full Bench is binding upon us. The Full Bepch discussed the pre- 
vious cases in which the question of the agency of the transferee was con- 
sidered when money had been left out of the consideration money in his 
hands for payment of the prior debt, but they came to the conclusion that 
that question has now entirely disappeared from the arena of controversy 
owing to the amendment of the Transfer of Property Act. Taking Sec- 
tion 92 as it stands, it is certainly clear that there are no restrictions placed 
on the applicability of that section to cases where the money is paid out of 
the sum left in the hands of the transferee or cases where he has undertaken 
liability to discharge the previous debt. 

There can, therefore, be no doubt that the defendant-appellant on 
paying off the prior mortgage of 1911 was entitled to the benefit of sub- 
rogation as against the subsequent mortgagee of 1917. 

One question which arose for consideration in this case was whether, 
in view of the circumstance that he had undertaken to pay off the prior 
mortgage under his sale-deed and obtained possession of the mortgaged 
property he delayed payment in consequence of which delay further 
interest accrued, the vendee was entitled to claim credit for the extra interest 
which had accrued on the prior mortgage. The learned advocate for the 
plaintiff has urged before us that the defendant should not be allowed to 
take advantage of his own delay in discharging his obligation and that he 


should not be allowed to pocket the profits during this interval and «hereby 
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throw a larger burden on the subsequent mortgagee. But this argument, 
in our opinion, is fallacious. The subsequent mortgagee was not privy 
to the contract between the mortgagor and the vendee and cannot be 
allowed to take advantage of the terms of that contract. If owing to the 
delay in payment the mortgagor had suffered any loss, it would be his 
right to recover compensation from his vendee. But the delay in the pay- 
ment of a prior mortgage, either by the mortgagor himself or by the mort- 
gagor’s representative, would not in any way cause harm to the subse- 
quent mortgagee who should himself have paid of the prior mortgage and 
claimed subrogation. 

According to Section 92 a person on redeeming property, subject to 
the mortgage, acquires the same rights as the mortgagee whose mortgage he 
redeems. The right of subrogation is therefore obviously acquired when 
the property is redeemed. It is not acquired on the date of the acquisition 
of the right to redeem. It follows that the vendee’s right to subrogation 
arose not on the date when he took the sale deed with the right to redeem 
the prior mortgage and the obligation to pay off the amount but on the 
last date when he made the payment and finally discharged the prior mort- 
gage for it was only on that date that he can be deemed to have redeemed 
the property. In these circumstances the benefit of the receipt of profits 
derived by the vendee must go to him and the subsequent mortgagee can- 
not claim credit for it. The subsequent mortgagee is bound to pay to the 
vendee the entire amount which he paid to the prior mortgagee on the 
date when he redeemed the prior mortgage for, if no such payment had 
been made, the prior mortgagee would have recovered that amount as 
against the subsequent mortgagee as well. 

The court below has therefore erred in not allowing credit to the 
vendee for the sum of Rs. 114 out of Rs. 6,219 which he paid to the 
prior mortgagee. 


On the other hand, it seems to us that the vendee in this case is not 
entitled to any interest on Rs. 6,219 from the date of the last payment. 
No doubt when he redeemed the property by paying off the prior mortgage 
he acquired the rights of the prior mortgagee as regards sale etc. The 
prior mortgage was a simple mortgage. Accordingly, the vendee, on 
redeeming the prior mortgage, acquired the right to bring a suit for sale 
on the basis of that mortgage but within the period of limitation prescribed 
for that mortgage. Had he availed himself of that remedy it might per- 
haps have been open to him to recover the whole amount at the contractual 
rate of interest. But he did not bring a suit and did not enforce the 
remedy which the mortgagee possessed. Instead he remained in 
possession of the property which he had purchased from the 
mortgagor. He is only entitled to claim the equitable relief of using the 
previous payment as a shield against the subsequent mortgagee who is 
suing him. Such a plea can be allowed to him only on equitable grounds. 
But a man who seeks equity must himself do equity. In order therefore 
to see whether we should allow him subsequent interest on the amount 
which he paid towards the discharge of the prior mortgage we have to 
consider all the circumstances of this case. 


A. L. J. Ri HIGH COURT’ 891 


The defendant-vendee had purchased the property from the mort- 
gagor and had undertaken to discharge the whole of the prior mortgage 
debt. In fact, money was left in his hands for the payment of the mort- 
gage debt in full. He obtained possession of the property and appro- 
priated the profits but delayed making the payment. In consequence the 
amount of the mortgage money increased. After having made the pay- 
ment he has been appropriating the profits, although it was clearly under- 
stood between the mortgagor and the vendee that there would be no right 
to recover interest by the vendee. As the vendee has been receiving profits 
of the property in lieu of the interest on the amount which he paid off, we 
think that it would be inequitable and unjust to give him interest on top 
of the profits at the contractual rate mentioned in the mortgage deed. It 
is only fair that interest should cease from the date when he redeemed the 
first mortgage and remained in possession of the mortgaged property. On 
these equitable considerations we think we ought to disallow the vendee’s 
claim for interest on the amount which he paid. 


In this suit he is entitled to the extra sum of Rs. 114. On the same 
grounds he would not have been entitled to any subsequent interest. But 
the lower appellate court gave to the vendee credit for subsequent interest 
on the sum of Rs. 6,219 minus Rs. 114 up to date. The second mortgagec 
has not chosen to appeal nor has he filed any cross-objection. 


The learned advocate for the second mortgagee urges before us that he 
is entitled to support the decree of the court below and resist the claim 
for the extra sum of Rs. 114 on the ground that interest on the balance 
has been allowed wrongly. 


It seems us that the principal and interest thereon were 
different items in the claim. A decree has been granted to the 
vendee who paid the prior mortgage for the amount of the subsequent 
interest. That decree stands and is not challenged by way of any cross- 
objection. It would, therefore, not be supporting the decree if we dis- 
allowed the sum of Rs. 114 to which the vendee is entitled on the ground 
that he has been wrongly awarded some interest. We cannot allow the 
second mortgagee to challenge the correctness of the decree passed by the 
court below on this ground. The result, therefore, is that the appeal is 
allowed in part and the decrees of the learned Judge of this Court and of 
the lower appellate court are modified to this extent that the sum of 


Rs. 114 without any interest, is added to the amount allowed to the- 


defendant Umed Singh by the lower appellate court which also if paid by 
the subsequent mortgagee would be tacked on to his mortgage debt. As 
the appeal has succeeded in part only we direct that the parties do bear 
their own costs in this Court and in the court below. 
7 Appeal dismissed 
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PARTAB CHAND RATAN CHAND (Plaintif) 
versus š 
I. GILBERT (Defendant) * 
Negotiable Instruments Act (XXVI of 1881), Sec. 6—Post-dated cheque— 
Whether valid. 

A post-dated cheque is a cheque within the meaning of Section 6, 
Negotiable Instruments Act. The mere fact that the date of payment is 
postponed to a future date does not make the cheque payable “otherwise 
than on demand”. It is payable on demand after the due date. Carpenter 
v. Street, [1890] 6 T. L. R. 410 referred to. 

SECOND APPEAL from a decree of Basu Karı Das Banerji, Addi- 
tional Subordinate Judge of Allahabad, modifying a decree of PANDIT 
Jiwan Kristina Dar, Munsif of West, Allahabad. 


Ajodbiya Prasad Verma for the appellant. 
The respondent was not represented. 
The following judgment was delivered by 


Youne, J.—This is a second appeal from the decision of the learned 
Subordinate Judge of Allahabad. The plaintiff negotiated for the payee 
five post-dated cheques for consideration before the date of payment. The 
total value of the cheques was Rs.1000. They were dishonoured on pre- 
sentation. He sues the drawer of those cheques. One would have 
imagined that the case was as simple as it possibly could be. Yet the 
learned Judge in the lower appellate court has entered into a long discus- 
sion as to the construction of Section 6 of the Negotiable Instruments Act, 
and has come to the conclusion that a proper construction of Section 6 
is that a post-dated cheque is not a valid negotiable instrument. If the 
learned Judge were right one of the most common methods of financing 
commercial operations would be suddenly put an end to. A cheque, as 
Section 6 says, is a bill of exchange drawn in a special manner. But it is 
a bill of exchange none the less and as a bill of exchange it is negotiable. 
See Carpenter v. Street. The mere fact that the date of payment of a 
cheque is postponed to a future date does not make the cheque payable 
“otherwise than on demand”. It is payable on demand after the due date. 
The plaintiff being the holder in due course of a negotiable instrument 
without notice of any defect, is entitled to payment from the drawer. As 
the defendant stopped payment of the cheques notice of dishonour was 
unnecessary. The appeal must be allowed with costs throughout. The 
decree of the trial court is restored, i 

Appeal allowed 
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BHAIRON AWASTHI (Objector) 
VETSUS 
LALTA MISIR AND OTHERS (Judgment-debtors)* 

Civil Procedure Code, Or. 21, R. 131—Unpaid portion of mortgage money in the 
hands of mortgazee—Whether can be attached by the holder of a decree 
against mortgagor. f 

The portion of the mortgage money left by the mortgagor in the hands 
of a usufructuary mortgagee for payment to his creditor is not a ‘debt’ due 
from the mortgagee to the mortgagor within the meaning of Or. 21, R. 131, 
C. P. C., and cannot be attached by the creditor in execution of his decree 
against the mortgagor. ; 

Kbunni Lal v. Bankey Lal, [1934] A. L. J. 713 followed; Sheopati Singh 
v. Jagdeo Singh, [1930] A. L. J. 1141 referred to. 

Cv Revision from an order of Panprr Kanuatya LAL NAGAR, 

Judge, Small Cause Court of Benares. 


N. Upadhiya for the applicant. 
B. Malik for the opposite parties. 


The following judgment was delivered by 


»  Kenpatt, J.—This is an application for the revision of an order passed 
by the Subordinate Judge of Benares on the small cause court side under 
the Garnishee Rules of the Civil Procedure Code, directing the attachment 
of a sum of Rs. 200 in the hands of a mortgagee. A deed of possessory 
mortgage had been executed by the judgment-debtor in favour of the 
mortgagee, who is the present applicant, for a nominal consideration of 
Rs. 2,000, of which Rs. 200 were left with the mortgagee for payment 
to the decree-holder. The mortgagee did not make the payment, and 
the decree-holder has now proceeded against him-under Rule 131 of Order 
XXI and the court has directed the execution to proceed. ' 
The mortgagee’s objection is made on the ground that the money 

cannot be attached under the Garnishee orders because it is not either 

a debt due to the judgment-debtor (other than a debt secured by a mort- 

gage or a charge or a negotiable instrument or a debt recoverable only in a 

revenue court) or moveable property not in the possession of the judgment- 

debtor, 
in the words of Rule 131. The trial court, without discussing the matter 
at any length held that the money left with the mortgagee was either a 
debt or moveable property. I have been referred to a recent decision of 
a Bench of this Court to show that, in these circumstances the money 
should not be held to be a debt. In the case of KAunni Lal v. Bankey Lal' 
it was decided that ` 

the unpaid portion of the mortgage money in the hands of the mortgagee 

holding a usufructuary mortgage is not a debt due from the mortgagee to 

the mortgagor which can be attached by a person who holds a money 

decree against the mortgagor. 

*Civ. Rev. 17 of 1934 
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The Bench was relying on a former decision of this Court, namely, the case of 
Phul Chand v. Chand Mal? which had held that in such circumstances the 
mortgagor is only entitled to recover, if anything, damages for non- 
payment of the balance of the money which the mortgagee had 
agreed to advance to him, and that he could not sue for specific per- 
formance of an agreement to lend the full sum promised, so that non- 
payment of a portion of the loan could not constitute a debt which could 
be subject of attachment or sale under the provisions of the Civil Proce- 
dure Code. Against this I have been referred to a decision of a Bench, of 
which I was a member, in the case of Sheopati Singh v. Jagdeo Singh®. ‘The 
question before the court then was not whether the money left by the mort- 
gagor in the hands of a usufructuary mortgagee for payment to his creditor 
was a debt, but whether the mortgagor having concluded his part of the 
contract, could sue to recover the balance of his money, and the decision 
undoubtedly was that the mortgagor could recover the amount and was 
not compelled to wait until he could redeem the mortgage. There is 
certainly one passage that supports the opposite party’s acgument where 
on page 1145 we have said: 

The suit is not really one for the specific performance of a mere con- 
tract to lend money, but to compel the defendants to perform their part of 
the contract when they have obtained delivery of possession of the pro- 
perty. 

In the circumstances of the case, this is an obiter dictum, aud in view of 
the clear decisions in Phul Chand v. Chand Mal and Khunni Lal v. Bankey 
Lal*, I think it would be wrong to hold that a suit for specific performance 
would lie. Learned counsel for the opposite party has rightly pointed 
out that the Bench in Sheopati Singh v. Jagdeo Singh drew a distinction 
between a usufructuary mortgage and a simple mortgage, and he seeks to 
infer from this that the present case must be distinguished from the two 
cases relied on by the applicant because the mortgage concerned is a usu- 
fructuary mortgage. The distinction we drew in Sheopati Singh v. 
Jagdeo Singh, however, appears to have been this. There had been a 
delivery of possession of the property and the contract had been completed 
and had, in fact, become a transfer of property or a conveyance. The 
mortgagor’s suit, therefore, would not really be one for specific perform- 
ance of a contract because the contract had already been completed so far 
as the mortgagor was concerned. What remained to be done was for 
the other party to the contract to make good the consideration. 
Now it cannot be argued in face of the authority on the other 
side that a suit will lie to enforce an agreement to lend money, and 
the suit will therefore be one to force the mortgagee to compensate the 
mortgagor for failure to complete his contract, and the amount of 
damages to be awarded will be at the discretion of the court. The dis- 
tinction between a usufructuary mortgage and a simple mortgage is 
simply this, that in the one case the mortgagor has given consideration by 
parting with his property, and will therefore be in a position to demand 
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l 
damages; whereas in the case of a simple mortgage, it might well-be that 
no consideration had passed from the mortgagor. i 

The balance of authority, therefore, is clear in favoue of the view 
that the money left with the mortgagee is not a debt as contemplated in 
Rule 131 of Order 21. But I have still to deal with the question of 
whether it is to be regarded as moveable property and therefore capable of 
attachment. It has been pointed out by Mr. Upadhiya that the notice re- 
ceived by the decree-holder was a notice under Rule 140 of Order 21, 
of which the opening words are: “whereas it is alleged that a debt of 
Rs, 200 is due from you” and this is certainly not for the attachment of 
moveable property which is distinguished in Rule 131 from a debt. How- 
ever that may be, I am clearly of opinion that this sum of money cannot 
be held to be moveable property or property at all. It is merely an item 
in an arithmetical calculation which never had any existence in fact. If 
it could be shown that a sum of Rs. 2,000 had been handed over to the 
judgment-debtor by the mortgagee and that the judgment-debtor had 
then separated a sum of Rs. 200 in silver or in notes and had handed this 
back to the mortgagee, who had thereafter kept this sum in his possession, 
it would be possible to hold that this sum was moveable property. That, 
however, is not the way in which the transactions are carried out, and 
I have no doubt that this sum of Rs. 200 has never had any physical 
existence, for it was neither handed over by the mortgagee to the judg- 
ment-debtor nor handed back by the judgment-debtor to the mortgagee. 
It is simply a figure representing the shortage in the consideration paid 
to the judgment-debtor. , 

For these reasons I hold that the amount cannot be attached under 
Rule 131 of Order XXI of the Civil Procedure Code. I therefore set aside 
the order of the executing court and direct that the objection of the 
garnishee be allowed and the application of the decree-holder be dismissed 
with costs in both courts. 

Revision allowed 
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—Other members do not ipso facto become partners—Controctual relations epee 


governed by Partnership Act. 


Where a managing member of a joint Hindu family enters into a partner- 
ship with a stranger, the other members of the family do not ‘ipso facto’ 
become, partners in the business so as to clothe them with all the rights and 
obligations of a partner as defined by the Partnership Act. In such a case 
the family as a unit does not become a partner, but only such of its mem- 
bers as in fact enter into a contractual relation with the stranger: the part- 
nership will be governed by the Act. 
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APPEAL from a decision of the High Court of Judicature at Madras. 


A. M. Dunne, K. C. and J. M. Parikh for the appellants. 
L. DeGruyther, K. C., China Durai and Wyesingha for the respon- 
dents. 


The following judgment was delivered by 


Sir LANCELOT SANDERSON—This is an appeal against a decree of the 
High Court of Judicature at Madras, dated September 9, 1929, reversing 
the decree of the Court of the Subordinate Judge of Ramnad, at Madura, 
dated January 18, 1927. 


The question for determination in this appeal is whether the res- 
pondents andlor their deceased uncle Virappa Pillai were partners of the 
appellants in the business of money-lenders and bankers carried on at 
Colombo under the style of P. K. P. S., and if Virappa Pillai was a partner, 
whether his partnership was on his own account or as managing member 
of the Hindu joint family to which he and the respondents belonged. 

The suit was brought on April 8, 1924, by P. K. P. S. Pichappa Chettiar 
against (1) K. V. R. Virappa Pillai, (2) Chokalingam Pillai, (3) 
Shanmukhan Pillai (a minor by his guardian ad Istem the second defen- 
dant), (4) P. K. P. S. Palaniyappa Chettiar, ($) P. K. P. S. Raman 
Chettiar, and (6) P. K. P. S. Chidambaram Chettiar. 

Defendants (4) (5) and (6) as members of the firm of P. K. P. S. were 
throughout associated with the plaintiff in interest as against defendants 
(1) (2) and (3). 

Virappa Pillai died after the institution of the suit, and the above- 
mentioned defendants (2) and (3) are on the record as his legal repre- 
sentatives, as well as in their personal capacity. 

It appears that the appellants, viz., the plaintiff and defendants (5) 
and (6), and Palaniappa Chettiar (defendant No. 4), hereinafter called 
the “Chetties” carried on the business of money-lenders and bankers under 
the style of P. K. P. S. in India and elsewhere, and though closely related 
they were divided. 

The respondents, viz., Chokalingam Pillai and Shanmukhan Pillai, 
defendants 2 and 3, belong to an undivided Hindu joint family. Kuran- 
thappa Pillai was the head of this family, but he had retired from active 
life before 1908. 

He had two sons, Virappa Pillai (the first defendant), who from 
1908 was the managing member of the joint family, and Ramaswami 
Pillai. 

Kuranthappa died about 1919 and Ramaswami in 1914 or 1915; the 
respondents are the sons of Ramaswami. 

The plaintiff alleged that he and defendants 4, 5 and 6 together 
styled P. K. P. S., with the family of the defendants 1 to 3, and the late 
Ramaswami Pillai, represented by the defendant as the family manager, 
had since 1908 been carrying on in partnership in Colombo as money- 
lenders and bankers under the style of P. K. P. S. a business which al- 
though separate was in effect a branch of the P. K. P. S. business carried 
on elsewhere. 
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It was alleged that the capital of the firm’ was Rs. 25,500, the total 
shares being 414—divided as follows:—'% share, viz., Rs. 750, for the 
deity Bhumiswarar; 34y shares, viz., Rs. 18,375, for P. K. P. S., i.e., the 
plaintiff and defendants 4, 5 and 6; and 14'%_ shares, viz., Rs. 6,375, for 
K. V. R., że., the family of the defendants 1 to 3 and the late Rama- 
swami Pillai. i 

There are no written articles. ‘The partnership was alleged to be a 
partnership at will. 

It was alleged by the plaintiff that the business of the said partner- 
ship in Colombo was managed successively by Ramaswami and Virappa 
as agents for the partnership until about 1915, when Ramaswami died, 
and that then Virappa continued the management until about 1916, when 
one Lakshmana Pillai relieved him of the agency. The said Lakshmana 
was relieved by Subrahmanyan Chetti, who in turn was relieved about 
September, 1923, when Virappa again took up the management, and acted 
as agent until February, 1924, when he returned to India. 

The plaintiff further alleged that the partnership was profitable 
about the year 1916, since which date the business was carried on at a 
oss. 

The plaintiff alleged that he pressed Virappa to settle accounts and to 
pay the amount alleged to be due from him, and he further alleged that an 
agreement in respect thereof was arrived at. Among other prayers, he 
claimed specific performance of the alleged agreement. The Subordinate 
Judge held that the agreement was not proved, and refused the prayer for 
specific performance. This finding has not been disputed and no ques- 
tion in this appeal arises in respect of that part of the case. 

The prayer, which is material to the present appeal, was for a decla- 
ration that the alleged partnership was dissolved on March 26, 1924, or 
from the date of the suit, and a direction for accounts of the partnership 
dealings, including the personal accounts of the partners. 

The defendants 2 and 3 (i¢., Chokalingam Pillai and Shanmukhan 
Pillai) filed a written statement denying that the family of these defen- 
dants were partners in the plaintiff’s firm, and alleged that Virappa and 
Ramaswami had been acting merely as agents for the said firm and that 
neither of them had any interest therein. 

The learned Subordinate Judge held that the partnership alleged by 
the plaintiff was true, but that it was not binding on the third defendant, 
who was a minor: he further held that, as far as the moneys drawn by the 
defendants 1 to 3 were concerned, the entire family property was liable, 
because the family had the advantage of the said moneys and most of the 
family properties were purchased with the money got from the partner- 
ship firm. ; 

The defendants 2 and:3 appealed to the High Court at Madras, 
which allowed the appeal. The ground of their decision was that the plain- 
tiff had not made out that there was a partnership with these defendants 
subsisting on the date of the plaint, that even if such a partnership existed 
it was dissolved in 1916, and that inasmuch as the suit was not instituted 
until 1924, it was barred by limitation. ° 
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The learned Judges of the High Court in the course of their judg- 
ment said that it was difficult to see how a claim against the then appellants 
based on joint family business could be supported as the Subordinate 
Judge had done. 

The High Court therefore made a decree setting aside the decree of 
the lower Court and dismissing the plaintiff’s suit. 

From this decree the plaintiff and defendants $ and 6 have appealed 
to His Majesty in Council. 

Their Lordships do not consider it necessary to refer at any length 
to the evidence to which their attention was drawn with much care by learned 
counsel at the hearing of the appeal; it is sufficient to say that in their opi- 
nion the evidence, both documentary and verbal, shows conclusively that 
“K. V. R.” was a partner with the Chetties in the business in Colombo and 
that “K. V. R.s” share in the capital was 17'; share or Rs. 6,375, as 
alleged by the plaintiff. This is made abundantly clear by the entries in 
the daybooks and ledgers which were used in connection with the said 
business, which was managed by Ramaswami and Virappa in turn. 

Further, it is clear that “K. V. R.” stood for Virappa. Their Lord- 
ships consequently have come to the conclusion that Virappa became a 
partner with the above-mentioned share in the business carried on in 
Colombo in the style of P. K. P. S. in May, 1908. 

As already mentioned, the High Court considered that the partner- 
ship, if any, came to an end in 1916. 

Their Lordships cannot find any sufficient evidence to justify a find- 
ing that the position of Virappa was altered in 1916, or that he changed 
the capacity in which he had been acting before 1916. ‘There is an entry 
in the ledger of “P. K. P. S.” dated June 30, 1918, showing the share 
capital: it is there stated that Kn Vira’s że., Virappa’s share was 174, 
or Rs. 6,375, and as late as the 22nd November, 1923, Virappa gave evi- 
dence in certain proceedings in the Court of the Chief Court of Pudukotta 
State, in which he stated as follows: 

There was another business conducted at Colombo under the vilasam 
P. K. P. S. I was the agent therein. The first plaintiff was the principal 
person for the P. K. P. S. firm. He died: second plaintiff is his son. The 
third, fourth and fifth plaintiffs are partners. I too have a shaic. 

Two powers of attorney dated March 10, 1918, and October 28, 1919, 
and an entry of the registration of the firm in Colombo dated July 29, 1919, 
were relicd upon as showing that Virappa was not a partner at the above- 
mentioned respective dates. : 

‘Their Lordships are of opinion that the terms of the powers of attor- 
ney are not inconsistent with the continuance of the partnership. 

The registration, which gives the names of the Chetties as partners, 
and does not include the name of Virappa, is certainly a matter which 
supports the respondents’ contention. 

The effect of that entry, however, is materially weakened by the 
correspondence which took place in 1922 between Virappa and Nachiappa 
with respect to questions relating to income tax, and by the fact that as 
late as November, 1923, Virappa solemnly affirmed in his above-mentioned 
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evidence that he then had a share in the business of P. K. P. S. at Colombo. 
There is no doubt that in that year he was in control of the said business 
in Colombo. 

Considering these matters and the whole of the evidence, their Lord- 
ships are of opinion that Virappa continued to be a partner in the said 
firm of P. K. P. S. in Colombo until the institution of the suit in April, 
1924, so that there is no question of limitation so far as his legal represen- 
tatives are concerned. 

_ There remains the question whether Virappa carried on his share of 
the partnership business for the benefit of his family, so as to make the res- 
pondents, or either of them, liable to any extent. 

In considering this question it is material to notice thar Chokalingam 
(defendant No. 2) was born in 1899 or 1900 and Shanmukham (defen- 
dant No. 3) was born in 1913—so that in 1908 Chokalingham was a 
minor and Shanmukham was not born. : 

Further there is no allegation that a business like that started by the 
Chetties and Virappa in 1908 was an occupation of the family of Virappa. 
In fact, Virappa’s family was not a trading family. 

In their Lordships’ opinion, the law in respect of the matter now 
under consideration is correctly stated in Mayne’s Hindu Law (9th edi- 
tion) at page 398, as follows:— 

Where a managing member of a joint family enters a partnership with 
a stranger the other members of the family do not ‘spso facto’ become 
partners in the business so as to clothe them with all the rights and 
obligations of a partner as defined by the Indian Contract Act. In such 
a case the family as a unit does not become a partner, but only such of 
its members as in fact enter into a contractual relation with the stranger: 
the partnership will be governed by the Act. 

In this passage reference is made to the Indian Contract Act, which 
would be applicable to the facts of this case. It is to be noted that the 
sections referring to partnership in the said Act have been repealed and are 
now embodied in the Indian Partnership Act, 1932. 

Even assuming, therefore, that Virappa was the manager of his joint 
Hindu family in 1908, his entering into partnership with the Chetties in 
that year would not “ipso facto” make the other members of his family 
partners, and there is no reliable evidence that Chokalingam, the second 
defendant, ever agreed with the Chetties to become a partner, or that the 
Chetties on their side ever agreed to take him as a partner. 

The learned Subordinate Judge seems to have thought that the above- 
mentioned defendant ratified Virappa’s action in continuing the partner- 
ship. In the first place, this is not a case of ratification, and, secondly, in 
their Lordships’ opinion there is no evidence to justify such a conclusion. 

Shanmukham (the third defendant) was a minor even at the date 
of the suit, and there can be no possible ground for holding him to be a 
partner in the said business. 

Finally, it was argued on behalf of the plaintiff that the second and 
third defendants are liable to the extent to which their family benefited 
by Virappa’s drawings from the firm. E 
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The evidence as to such alleged benefit is very meagre and depends 
on two or three answers in the cross-examination of Chokalingam (the 
second defendant), and if the family did benefit by Virappa’s drawings, 
which is not unlikely, there is no evidence as to the extent of such benefit. 

But in view of the conclusions at which their Lordships have arrived, 
viz., that Virappa, and Virappa only, was a partner with the Chetties in 
the Colombo business, and that the second and third defendants had no 
interest therein, there is no ground for the plaintiffs contention 
that the plaintiff should be allowed as of course and without further in- 
vestigation to follow the money, if any, which Virappa drew as his share 
from the partnership business and used for the benefit of his family. 

The result is that the appeal must be allowed in so far as the plaintiff’s 
claim against the defendants 2 and 3 in their capacity of legal representa- 
tives of Virappa is concerned, and the decree of the High Court, which dis- 
missed the suit i foto, must be set aside. 

In lieu of the Subordinate Judge’s decree there must be a declaration 
that Virappa was a partner to the extent of the above-mentioned share, 
viz., Lof 4⁄4, with the Chetties in the Colombo business, that the 
said partnership began on the 15th May, 1908, and was dissolved as from 
the date of the institution of the suit, and the usual direction for the taking 
of accounts between the parties to the partnership. 

The appeal must be dismissed so far as the claim of the plaintiff against 
the defendants 2 and 3 in their personal capacity is concerned, and the 
suit against them in that capacity dismissed. 

The plaintiff must pay to the defendants 2 and 3 in their personal 
capacity their costs of the proceedings in both the Courts in India, and 
the plaintiff and the defendants 5 and 6 must pay to the said defendants 
their costs of the appeal to His Majesty in Council. 

The defendants 2 and 3, in their capacity as legal representatives of 
Virappa and to the extent of Virappa’s estate, must pay the plaintift’s costs 
in the Courts in India and the appellants’ costs of this appeal. 

Appeal partly allowed 

T. L. Wilson and Co.—Solicitors for the appellants, 

Douglas, Grant and Dold—Solicitors for the respondents. 
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Transfer of Property Act (IV of 1882), Secs. 60, 92 and 93 and Civil Procedure 
Code, Sec. 11—Right to redeem—When extinguished—Second sunit for 1e- 
demption—W hen maintainable. 

The right to redeem is a right conferred upon the mortgagor by enact- 
ment, of which he can only be deprived by means and in manner enacted 
{or that purpose, and strictly complied with. 

Where the decree in a suit for redemption departed from the form re- 
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. quired by the Act and simply provided that in case of default by the 
plaintiff in payment “his case will stand dismissed,” the decree cannot 
properly be construed as doing that which it does not purport to do, viz., 
as extinguishing the right to redeem, and was therefore not an order of 
a court extinguishing the right to redeem within the meaning of the 
proviso to Sec. 60, T. P. Act. As the decree did not extinguish the right to 
redeem, it cannot operate by way of res judicata so as to prevent the courts, 
under Sec. 11, C. P. C., from trying a second suit for redemption. 

Sita Ram v. Madho Lal, I. L. R. 24 All. 44; Hari Ram v. Indraj, I. L. R. 
44 All. 730 relied on. 


APPEAL from a decision of the High Court of Judicature at Allaha- 


bad, reported in [1929] A. L. J. 761. 
S. Hyam for the appellants. 


The following judgment was delivered by 


Lorp RussELL oF KitLowEN—This appeal from the High Court at 
Allahabad arises in a suit for redemption of a mortgage and further charge, 
the appellants being the heirs of some of the original mortgagees. 

The relevant facts leading up to the present litigation must first be 
stated. 

The mortgage and further charge are both dated June 22, 1864. By 
the mortgage certain shares in $ villages were mortgaged by way of condi- 
tional sale, the mortgagees being placed in possession, with no liability to 
account for mesne profits. The principal money was repayable at the end 
of three years. A further principal sum was secured by the further 
charge. 

' ` In the year 1892 the mortgagor instituted a redemption suit alleging 
that nothing was due under the securities, and claiming to be put into 
possession of the shares in the $ villages, or, if the Court should find that 
any sum was due, that it might order redemption subject to the payment of 
such sum. The result of that suit was that as to the shares in 2 of the 
villages it was decided that (for reasons which need not here be stated) 
there was no right of redemption any longer existing, and that as to the 
shares in the other 3 villages the plaintiff could redeem them on payment of 
the proper proportion of the mortgage money, viz., 4,208-6-0. A decree 
dated September 25, 1896, was accordingly made in the following terms:— 

It is ordered and decreed that the plaintiff is entitled to a decree for 
possession by redemption of mortgage in the following terms, viz., that he 
should pay Rs. 4,208-6-0 by the 15th of November, 1896, that if he will 
pay the said sum he will get all the costs, except the pleader’s fec, incurred 
by him in this court, and that in case of default his case will stand dismissed 
and the costs incurred by the defendants will be charged against him. 

An appeal therefrom was dismissed with costs. No payment of the 
mortgage money was ever made, and the mortgagees remained in possession. 

` -The suit in which the present appeal arises was commenced on March 
$, 1924. ‘The plaintiff is the representative and heir of the original mort- 
gagor, the defendants being persons claiming through or under the original 
mortgagees and being in possession of the shares in the said 3 villages. By 
his plaint the plaintiff alleged that the whole of the Rs. 4,20856-0 had 
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been satisfied out of the increased profits of the mortgaged properties, 
and he claimed (a) possession of the shares of the 3 villages by 
redemption on the footing that the mortgage money had been satisfied, 
or (b) if any amount of the mortgage money be proved due, a decree for 
redemption on condition of payment of that amount 

The two principal points for decision were (1) whether any and what 
amount of mortgage money was then due, and (2) whether this (the 
second) redemption suit was maintainable. 

At the trial the Subordinate Judge decided (1) that the amount of 
mortgage money then due was Rs. 5,243-13-0, and (2) that notwith- 
standing the dismissal of the previous suit the present redemption suit 
was maintainable, and he made a decree (dated November 14, 1924) for 
redemption on payment into Court of the amount declared due on or 
before April 25, 1925. f 

The Subordinate Judge considered that on the second point the case 
was covered by the decision in Hari Ram v. Indraj*. 

An appeal to the District Judge by the present appellants was dis- 
missed by him. He also considered that the case was covered by the 
above-mentioned decision. 

A second appeal to the High Court at Allahabad by the present appel- 
lants was equally unsuccessful, the Court holding that upon authority 
“one cannot question the right of the plaintiffs to sue for redemption not- 
withstanding their failure to redeem under the decree of the previous suit.” 
Upon a cross-objection the High Court modified the redemption decree in 
regard to the amount payable on redemption thereunder. 

The appellants now appeal to His Majesty in Council from the deci- 
sion of the High Court and claim that the suit should have been dismissed. No 
complaint was made in argument before their Lordships in regard to the 
amount fixed as payable on redemption. The argument was confined to 
the broad proposition that no decree for redemption should have been made 
at all, and that the suit should have been dismissed. 

Counsel for the appellants based this contention upon three grounds, 
viz., (1) that the suit, though in form a redemption suit, was in reality an 
application to enforce the old decree of September 25, 1896, that such a 
suit could not be maintained, and that execution of the old decree was 
barred by limitation: (2) that the decision in the former suit operated as 
res judicata, and that therefore Section 11 of the Code of Civil Procedure 
prohibited the Courts from trying the present suit: and (3) that no pay- 
ment having been made under the old decree, the former suit stood dis- 
missed on November 15, 1896, with the result that the mortgagor’s right 
to redeem became extinguished under Section 60 of the Transfer of Property 
Act, 1882. 

The respondents did not appear before their Lordships’ Board. 

In regard to the first point, it can only arise for consideration if the 
appellants fail to establish their third point, and their Lordships 
feel a difficulty in appreciating how it could then prevail; because if a 


‘second suit for redemption is, in the circumstances of the present case, 
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properly maintainable, then the simple answer to the first point is that the 
present suit is a redemption suit, and is of an application to enforce the 
old decree. 

In regard to the second point, their Lordships are of opinion that no 
relevant question of res judicata here arises. The issues decided in the 
former suit were (1) whether the mortgagors were then entitled to redeem; 
and (2) the amount then to be paid if redemption then took place. The 
issues in the present suit are (1) whether the right to redeem now exists, 
and (2) the amount now to be paid if redemption now takes place. If it 
could be said that the old decree involved a decision that the mortgagor’s 
right to redeem was extinguished, that matter would indeed be res judicata, 
but this very question of the meaning and effect of the old decree arises for 
consideration under the third point. To that extent the second and third 
points overlap. It is sufficient to say in regard to the second poinc, that 
if the appellants fail to establish under their third point that the old decree 
extinguished the right to redeem, there is, in their Lordships’ opinion, no 
ground for saying that the old decree operated by way of res judicata so as 
to prevent the Courts under Section 11 of the Code of Civil Procedure, 
from trying the present suit. 

The important question for their Lordships’ consideration is the third 
point, the answer to which depends, in their view, upon a correct apprecia- 
tion of the joint effect of the relevant sections of the Transfer of Property 
Act, 1882, and the form of the old decree. It is to be noted that at the 
relevant date (1896) the rights of the mortgagor were governed by the 
Act as originally enacted: the sections hereafter cited or referred to are 
those of the original enactment. Further it is to be observed that the rights 
of a mortgagor in that part of India from which this appeal comes are 
regulated by the provisions of the Act. It is impossible to say (as may be 
said under English law) that the dismissal of a redemption action operates 
as a foreclosure, unless the justification of that statement is to be found in 
the language of the Act. 

The relevant sections of the Act are Sections 60, 92 and 93. Section 60 
in terms confers upon a mortgagor a right to redeem “at any time after the 
principal money has become payable.” This right, however, is limited 
by a proviso which runs thus:— 

Provided that the right conferred by this section has not been 
extinguished by act of the parties or by order of a Court. 

There is here no question of extinguishment by act of the parties. 
The right must therefore still exist, unless it has been extinguished by order 
_ of a Court. Sections 92 and'93 indicate how such an order can be ob- 
tained. Section 92 provides for the decree to be passed by the Court in 
a suit for redemption if the plaintiff succeeds. The decree is to order an 
account of what will be due to the defendant on the date fixed for re- 
demption, or is to declare the amount so due at the date of the decree. 
Further, it is to order that upon the plaintiff paying to the defendant or 
into Court the amount so due on a day to be fixed by the Court the de- 
fendant shall (inter alia) if necessary put the plaintiff into possession of the 
mortgaged property. Finally, the decree is to order:— ° 
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That if such payment is not made on or before the day to be fixed by 
the Court, the plaintiff shall (unless the mortgage be simple or usufructu- 
ary) be absolutely debarred of all right to redeem the property, or (unless 
the mortgage be by conditional sale) that the property be sold. 

Section 92 thus enacts what should be the form and contents of a 
redemption decree; but it enacts nothing more. If that section had been 
followed, the old decree would have in terms ordered that in default of 
payment on or before November 15 1896, the plaintiff should be abso- 
lutely debarred of all right to redeem the property. The Act, however, by 
Section 93, provides a further opportunity for the defendant to obtain 
this relief. It provides (inter alia) that if payment is not made the defen- 
dant may (unless the mortgage is simple or usufructuary) apply to the 
Court for an order that the plaintiff and all persons claiming through or 
under him be debarred absolutely of all right to redeem; and that if he 
so applies the Courts shall pass an order that the plaintiff and all persons 
claiming through or under him be absolutely debarred of all right to re- 


- deem the mortgaged property. ‘The section further enacts:— 


On the passing of any order under this section the plaintiff’s right to 
redeem and the security shall as regards the property affected by the order, 
both be extinguished. 

The old decree for some unexplained reason departed from the form 
required by the Act. It simply provided that in case of default by the 
plaintiff in payment “his case will stand dismissed.” 

It was contended by the appellant that these words read in the light of 
Section 92 were to be construed as meaning that the plaintiff was to be 
debarrcd of all right to redeem, and that the old decree accordingly was 
an order of a Court extinguishing the right to redeem within the meaning 
of the proviso to Section 60. 

Their Lordships are of opinion that unless constrained by authority 
they ought not so to hold. The right to redeem is a right conferred upon 
the mortgagor by enactment, of which he can only be deprived by means 
and in manner enacted for that purpose, and strictly complied with. In 
the present case the only basis for the claim that the right to redeem has 
been extinguished is Section 60; but in their Lordships’ view the old decree 
cannot properly be construed as doing that which it does not purport to do, 
viz., as extinguishing the right to redeem. 

No authority was cited to their Lordships in any way conflicting with 
the view which they have formed. Sita Ram v. Madho Lal? was a case 
of a usufructuary mortgage. The proper decree in a suit to redeem such 
2 mortgage ought to have provided that in default of redemption the pro- 
perty should be sold. In fact it provided that in case of default the 
judgment should be deemed non-existent. It was held by the Full Bench 
that a second redemption suit was maintainable. In Hari Ram v. Indraj® 
a mortgagor brought a suit te redeem a simple mortgage and obtained a 
decree which provided that in case of default “the suit will be considered 
dismissed.” A second redemption was held to be maintainable. The case of 
Maina Bibi v. Chandri Vakil Abmad* was also cited. That was a decision 
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of their Lordships Board in relation to a second suit brought by the heirs 
of a dead man to recover possession of an estate which had been in the 
possession of his widow entitled to dower. In an earlier suit the heirs had 
obtained a decree for possession on payment of a proportionate part of the 
dower debt within 6 months; the decree provided that upon failure to pay, 
their suit should be dismissed. A second suit to recover possession was 
held to be maintainable. Had the widow’s claim on the estate been (which 
it was not) similar to that of a mortgagee, the case would be an authority 
against the appellants. In any view, however, it does not assist their con- 
tention. Í 

There being no authority constraining them to adopt a different view, 
their Lordships think that the right to redeem has never been extinguished 
2 a present case, and that the present suit for redemption was maintain- 
able. 

This appeal accordingly fails and should be dismissed. ‘Their Lord- 
ships will humbly advise His Majesty accordingly. 

If the respondents have properly incurred any costs in relation to the 
appeal, these must be paid by the. appellants. 

- Appeal dismissed 

Barrow, Rogers and Nevill—Solicitors for the appellants. 
Hy. S. L. Polak and Co.—Solicitors for the respondents. 
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Versus 
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Criminal Procedure Code, Secs. 417, 418 and 423—Scope oj—Acguittal— 
Appeal by Government—W bhen High Court should interfere. 

There is no indication in'the Code of Criminal Procedure of any limi- 
tation or restriction on the High Court in the exercise of its powers as an 
appellate tribunal, and no distinction is drawn as regards the powers of 
the High Court in dealing with an appeal, between an appeal from an 
order of acquittal and an appeal from a conviction. Secs. 417, 418 and 
423 of the Code give to the High Court full power to review at large the 


evidence upon which the order of acquittal was founded, and to reach the . 


conclusion that upon that evidence the order of acquittal should be 
reversed. But in exercising the power-conferred by the Code and before 
reaching its conclusions upon fact, the High Court should and will al- 
ways give proper weight and consideration to such matters as (1) the 
views of the trial judge as to the credibility of the witnesses; (2) the pre- 
sumption of innocence in favour of the accused, a presumption certainly 
not weakened by the fact that he has been acquitted at his trial; (3) the 
right of the accused to the benefit of any doubt; (4) the slowness of an 
appellate Court in disturbing a finding of fact arrived at by a judge who 
had the advantage of seeing the witnesses. 

-APPEAL from a decision of the High Court of Judicature at Allaha- 

bad, reported in 55 All. 689. 
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D. N. Pritt, K.C. and C. Sidney Smith for the appellants. 
A. M. Dunne, K. C. and W. Wallach for the respondent. 


The following judgment was delivered by 


Lorp RussELL oF KLLowEN—This appeal was brought by special leave 
from a judgment of the High Court of Judicature at Allahabad, 
which reversed an order of acquittal passed by the Sessions Judge 
of Cawnpore. The appellants (and others) were charged with 
murder and other offences, alleged to have been committed during the 
Cawnpore riots in March, 1931. The trial commenced before the Ses- 
sions Judge with the aid of three assessors; one of the assessors fell ill during 
the trial, which was duly continued with the aid of two assessors. The Ses- 
sions Judge, agreeing with the two assessors, found the accused not guilty of 
any of the offences charged against them, and acquitted all of them. The 
Sessions Judge formed a clearly expressed opinion that the evidence against 
the accused was wholly unworthy of belief. It will be sufficient to cite 
one passage in his judgment in which he says:— 

I think I have said sufficient to show that the whole case is riddled 
with perjury, and in the circumstances if any particular witness could 
not be shown on his statement and his previous statements to be definitely 
a liar, it would be impossible to have any confidence in what he said. 
For the same reason, I do not think it necessary for me to give in detail the 
evidence against any accused person. It does not matter how many wit- 
nesses mentioned any of the accused when none of them can possibly be 
believed. It is unfortunate that terrible crimes of this kind should have 
been committed and that nobody should be punished for them, but it would 
be equally terrible if the innocent suffered for the guilty. Y have considered 
seriously whether I should not proceed against some of the witnesses for 
perjury, but, on the whole, as they have already been victims of much 
R I think it would be unreasonable to take any action against 
them. : 

Under Section 417 of the Code of Criminal Procedure (hereinafter 
referred to as “the Code”) the Local Government directed the Public 
Prosecutor to present an appeal to the High Court from the order of 
acquittal so far as concerned nine of the accused, and an appeal was 
accordingly presented. Of these nine persons, three absconded, and the 
appeal proceeded against the six others who are the present appellants. 


On the hearing before the High Court it was contended on behalf of 
the present appellants that on an appeal from an order of acquittal on a 
matter of fact it is not open to the appellate Court to interfere with the 
findings of fact of the trial Judge, unless it can be said that those find- 
ings could not have been reached by him had it not been for some per- 
versity or incompetence on his part. The High Court declined to accept 
this view. They held that no condition was imposed on the High Court 
in such an appeal. They accordingly reviewed all the evidence in the 
case, and having formed an opinion of its weight and reliability different 
from that of the trial Judge, they acted upon that opinion and convicted 
the present appellants. 

A petition was subsequently presented to His Majesty ın Council for 
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leave to appeal, upon the ground that conflicting views had been expressed Cvm. 
by the High Courts in different parts of India upon the question whether 
upon an appeal from an order of acquittal on a matter of fact 
an appellate Court has the power to interfere with the trial SHeo Swarup 
Judge’s findings of fact if the special circumstances indicated above 5 
do not exist. Upon the humble advice of their Lordships leave 
to appeal was granted in order that the difference of judicial opi- , as 
nion, which it was alleged existed, might be resolved. It is perhaps un- vel ol 
necessary to add that but for the desirability of establishing unanimity as 
to the powers of an appellate Court on the hearing of such an appeal, no 
leave to appeal could properly have been sought. 
The case has now been fully argued before their Lordships’ Board, 
and it appears to them that the answer to the question in issue depends 
upon the construction of the Code. The relevant sections are six in 
number. Section 404 provides that no appeal shall lie from a judgment 
or order of a Criminal Court except as provided for by the Code or other 
law. Section 410 gives the right to appeal to the High Court to any one 
convicted on a trial held by a Sessions Judge or Additional Sessions Judge. 
Section 417 enables the Local Government to direct the Public Prosecutor 
to present an appeal to the High Court from an original or appellate order 
of acquittal passed by any Court other than a High Court. Section 418 
provides that an appeal may lie on a matter of fact as well as a matter 
of law, except where the trial was by jury, in which case the appeal shall 
lie on a matter of law only. ‘The Code contains certain provisions for the 
summary dismissal of appeals, and Section 422 provides that if the appel- 
late Court does not dismiss the appeal summarily, proper notices of the 
time and place of hearing shall be given to the appellant and the other 
parties to the appeal. Section 423 runs thus:— 
(1) The Appellate Court shall then send for the record of the case, if 
such record is not already in Court. After perusing such record, and 
hearing the appellant or his pleader, if he appears, and the Public Prose- 
cutor, if he appears, and, in case of an appeal under section 417 the ac- 
cused if he appears, the Court may, if it considers that there is no suffi- 
cient ground for interfering, dismiss the appeal, or may— 
(4) in an appeal from an order of acquittal, reverse such order and 
direct that further enquiry be made, or that the accused be retried 
or committed for trial, as the case may be, or find him guilty and 
pass sentence on him according to law; 
(b) in an appeal from a conviction (1) reverse the finding and sentence, 
and acquit or discharge the accused, or order him to be retried 
by a Court of competent jurisdiction subordinate to such Appel- 
late Court or committed for trial, or (2) alter the finding, maintain- 
ing the sentence, or with or without altering the finding, reduce the 
sentence, or (3) with or without such reduction and with or with- 
out altering the finding, alter the nature of the sentence, but, 
subject to the provisions of section 106, subsection (3), not so 
as to enhance the same; 
(c) in an appeal from any other order, alter or reverse such order; 
(d) make any amendment or any consequential or incidental order that 
may be just or proper. ° 
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(2) Nothing herein contained shall authorise the Court to alter or 
reverse the verdict of a jury, unless it is of opinion that such verdict is 
erroneous owing to a misdirection by the Judge, or to a misunderstanding 
on the part of the jury of the law as laid down by him. 

It will be observed that upon the express terms of the Code (1) an 
appeal lies from any order of acquittal passed by any Court other than a 
High Court; (2) such an appeal (the trial not being by jury) will lie 
upon a matter of fact; (3) on such an appeal the Court may reverse 
the order of acquittal, find the accused guilty and pass sentence on 
him. ‘There is no indication in the Code of any limitation or restriction 
on the High Court in the exercise of its powers as an appellate tribunal. 
Further, it is to be observed that no distinction is drawn as regards the 
powers of the High Court in dealing with an appeal, between an appeal 
from an order of acquittal and an appeal from a conviction. 


Many authorities were cited to their Lordships which undoubtedly 
reveal differences of views as to the powers of the High Court in dealing 
with an appeal from an order of acquittal on a matter of fact. No use-. 
ful purpose will be served by examining this long list of decisions. It 
will suffice if their Lordships state the conclusion which they have reached 
as the result of careful consideration of the full arguments which were 
addressed to them. 

There is, in their opinion, no foundation for the view, apparently 
supported by the judgments of some Courts in India, that the High Court 
has no power or jurisdiction to reverse an order of acquittal on a matter 
of fact, except in cases in which the lower Court has “obstinately blun- 
dered,” or has “through incompetence, stupidity or perversity” reached 
such “distorted conclusions as to produce a positive miscarriage of justice,” 
or has in some other way so conducted or misconducted itself as to pro- 
duce a glaring miscarriage of justice, or has been tricked by the defence 
so as to produce a similar result. 

Sections 417, 418 and 423 of the Code give to the High Court full 
power to review at large the evidence upon which the order of acquittal 
was founded and to reach the conclusion that upon that evidence the 
order of acquittal should be reversed. No limitation should be placed 
upon that power, unless it be found expressly stated in the Code. But in 
exercising the power conferred by the Code and before reaching its conclu- 
sions upon fact, the High Court should and will always give proper 
weight and consideration to such matters as (1) the views of the trial 
Judge as to the credibility of the witnesses; (2) the presumption of inno- 
cence in favour of the accused, a presumption certainly not weakened by 
the fact that he has been acquitted at his trial; (3) the right of the accused 
to the benefit of any doubt; and (4) the slowness of an appellate Court 
in disturbing a finding of fact arrived at by a Judge who had the advan- 
tage of seeing the witnesses. To state this, however, is only to say that the 
High Court in its conduct of the appeal should and will act in accordance 
with rules and principles well known and recognised in the administra- 
tion of justice. 


Their Lordships only desire to add that while the judgment of the 
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High Court does not state in express terms that these principles have been Cv 
acted ‘upon, they have no reason to think that the High Court failed to 777 
take all proper matters into consideration in arriving at their conclusions 
of fact. a 7 l 

In the result, this appeal should be dismissed and their Lordships will  parpcror 
humbly advise His Majesty accordingly. 


1934 





SHro Swaxup 





EEN Lord Russell 
Appeal dismissed F Kiltowen 


- [EÐD.—Substantially the same view was expressed by the Full Bench in 
Emperor v. Sheo Janak Pande; [1933] A. L. J. 1573.] 


Hy. S. L. Polak and Co.—Solicitors for the appellants. 
The Solicitor, India Office—Solicitor for the respondent. 
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MANOHAR DAS (Plaintiff) — 

versus ; July, 20 

AHMAD UDDIN KHAN AND ANOTHER (Defendants) * Loro 
Pardanashin Lady—Document executed by—When to be upbeld—Onus— iat i 


Quantum of evidence—Appeal—Burden of proving that judgment is wiong ga Lance 
—Onus on appellant—Civil Procedure Code, Or. 7, R. 6 and Limitation Act, SO 
Sec. 18—Fraud—W hen saves lrmitation—To be alleged in plaint. SiR 
It is not sufficient for a person, who is interested in upholding a tran- S!Aer Lat 
saction with a purdanashin woman, to show that the document was read 
out to her; it must further be proved that she understood its nature and 
effect. The quantum of evidence required to discharge the onus must 
depend upon the circumstances of each case. The mere fact that the 
woman lives in seclusion or sits behind a purdah does not necessarily show 
that she is weak-minded, ignorant or incapable of understanding her 
affairs. Any general proposition ascribing to her such incapacity would be 
at variance with actual facts. Where an illiterate purdanashin lady is, 
at the time of executing the document in question, old and infirm, and 
her sense of hearing is impaired, special care is needed to explain to her 
the terms of the document. 
In an appeal the burden of proving: that the judgment appealed from 
is wrong rests upon the appellant, and he does not discharge that onus by 
merely showing that there is an equal possibility of the judgment in 
favour of one party or the other being correct. 
Where a plaintiff claims exemption from the law of limitation on the 
ground of fraud, he must allege fraud in the plaint in accordance with 
the provisions of Or. VII, R. 6, C. P. C. 


APPEAL from a decision of the High Court of Judicature at Allaha- 


bad. an 
Dr. A. Majid for the appellant. 


°W. Wallach for the respondents. 

The following judgment was delivered by 

Sm SHapr Lat—This appeal has been brought from a decree of the Sir 
“PC. A. 61 of 1933 $ SERE 
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High Court of Judicature at Allahabad dated November 12, 1931, which 
reversed a decree of the Additional Subordinate Judge of Shahjahanpur dated 
September 18, 1928, and dismissed the appellant’s suit with costs. 

The plaintiff, who is the receiver of a firm known as Sahi Mal- 
Manohar Das, brought the suit, which has given rise to this appeal, to 
enforce a mortgage executed on November 1, 1916, in favour of the firm 
by one Mst. Imam Begum and her son Bashir Uddin. The mortgage was 
made in order to secure the repayment of Rs. 7,500 with interest thereon 
at Rs. 9 per cent. per annum. i 

The claim was resisted by Mst. Imam Begum, who denied the execu- 


` tion of the mortgage deed- and the receipt of the consideration. She 


pleaded that she was a purdanashin lady; and was, at the time of the execu- 
tion of the mortgage, old as well as deaf; and that she was not bound by the 
transaction, as the deed was neither read out, nor explained, to her. She 
described her son Bashir Uddin to be a spendthrift, and repudiated her 
liability for the loan, if any, contracted by him. 

The trial Judge found that the mortgage deed was executed by both 
the defendants for consideration, that its terms were explained to Mst. Imam 
Begum, and that she understood the nature and effect of the transaction. 


` He accordingly granted a preliminary decree for sale in accordance with 


the provisions of Order XXXIV, R. 4 of the Civil Procedure Code. 

This decree was made the subject of an appeal by Mst. Imam Begum 
to the High Court of Judicature at Allahabad. During the pendency of 
the appeal the lady died, and her grandson was impleaded as her legal 
representative. The learned Judges who heard the appeal, concurred with 
the trial Judge, “that the document was read over to her by the Sub- 
Registrar at the time and that an attempt was made to explain it to her,” 
but considering that she was old, illiterate and deaf they came to the 
conclusion that there was “no satisfactory evidence to prove that it was 
really understood by her.” On the question of the liability of Bashir 
Uddin they found that he had no interest in the mortgaged property, and 
that his personal liability could not be enforced after the expiration of 
six years from the date of the mortgage. The appeal was accordingly 
allowed and the suit dismissed with costs. 

The determination of this appeal, which has been preferred by the 
plaintiff, depends upon a question of fact. It is settled Jaw that in the 
case of a document executed by a purdanashin woman it is not sufficient 
to show that the document was read out to her; it must further be proved 
that she understood its nature and effect. The quantum of evidence 
required to discharge the onus must depend upon the circumstances of 
each case. The mere fact that the woman lives in seclusion or sits behind 
a purdah does not necessarily show that she is weak-minded, ignorant or 
incapable of understanding her affairs. Any general proposition ascribing 
to her such incapacity would be at variance with actual facts. It is, how- 


` ever, clear that the Courts, in their anxiety to protect purdanashin ladies, 


have repeatedly affirmed the doctrine that a person, who is interested in 
upholding a transaction with a pardanashin woman, has to prove, not 
only tlfat the deed was executed by her, but also that it was explained to, 
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and was really understood, by her. Civ 
In the present case, it is not disputed that Mst. Imam -Begum was, 1934 
not only a purdanashin lady, but also illiterate. She was, at the time of 
the transaction in question, old and infirm, and is found by the High KARNAN MA 
Court to be “hard of hearing and very deaf.” Whatever may be the mean- Aman Uv- 
ing sought to be conveyed by this phrase, there can be little doubt that ?™ Kasin 
her sense of hearing was impaired, and that special care was needed to gy, 
explain to her the terms of the ‘document. It does not appear that such Shads Lal 
care was taken by the Sub-Registrar. In view of all the circumstances 
the learned Judges of the High Court decided that the evidence for the’ 
plaintiff did not go so far as to show affirmatively that the terms of the 
deed were understood by the lady. 
The principle is well established that in an appeal the burden of prov- 
ing that the judgment appealed from is wrong rests upon the appellant, 
and that he does not discharge that onus by merely showing that there 
is an equal possibility of the judgment in favour of one party or the 
other being correct. After giving full consideration to all the circum- 
stances relevant to the issue of whether Mst. Imam Begum understood the 
transaction, their Lordships find themselves unable to hold that the judg- 
ment of the High Court is wrong. 
The learned counsel for the appellant has also urged that the case 
` against Bashir Uddin should be treated as one of fraud, to which Section 
18 of the Indian Limitation Act IX of 1908 would be applicable. He 
has contended that Bashir Uddin represented himself to be joint owner of 
the mortgaged property, and that the plaintiff was, by reason of that 
fraud, prevented from instituting the suit within the period of six years 
prescribed by law. It is unnecessary for their Lordships to deal with the 
merits of the question. It is clear that the contention was never put forward 
in either of the Courts in India, and that, while Or. VII, R. 6, of the 
Civil Procedure Code provides that where the suit is instituted after the 
expiration of the period prescribed by the law of limitation the plaint shall 
show the ground upon which exemption from such law is claimed, no 
exemption on the ground of fraud was claimed in the plaint. Nor is 
there any proof of the alleged fraud, or of the date when it became known to 
the plaintiff. The claim for a personal decree against Bashir Uddin is 
clearly barred by the statute of limitation. 
Their Lordships will, therefore, humbly advise His Majesty that the 
appeal be dismissed with costs. 





Appeal dismissed 


-~ Harold Shephard—Solicitor for the appellant. 
Hy. S. L: Polak and Co.—Solicitors for the respondents. 
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PIR BUX (Defendant) 
versus 
MAHOMED TAHAR (Plaintiff) * 
Part performance—Action for ejectment—Defendant pleads possession under an 
umegistered contract of sale—Whether defence effective—Trausfer of Pro- 
perty Act, Sec. 53A. 

As the law of India stood before the insertion of Sec. 53A in the Trans- 
fer of Property Act by the Amending Act XX of 1929, an averment of 
the existence of a contract of sale, whether with or without an aver- 
ment of possession following upon the contract, 1s not a relevant defence 
to an action of ejectment. If the contract is still enforceable the defen- 
dant may found upon ıt to have the action stayed, and by suing for specific 
performance obtain a title which will protect him from cjectment. But 
if it is no longer enforceable, its part performance will not avail him to 
any effect. 

Ariff v. Jadunath Majumdar, 581. A. 91 = 1. L. R. 58 Cal. 1235; Currim- 
bboy and’Co. v. Creet, 60 I. A. 297 at 303-4 followed. 

APPEAL from a decision of the Court of the Judicial Commissioner of 
Sind, reported in A. I. R. [1932] Sind 42.. 


A. M. Dunne, K. C. and J. M. Pringle for the appellant. 
Leslie deGruyther, K.C., S. Godfrey and M. G. Pahlajan (of the 
Indian Bar) for the respondent. 


The following judgment was delivered by 


Lorp MacmitLan—tThe plaintiff in this suit, who is the respondent 
in the appeal, prays the Court (1) to declare him to be the rightful owner 
of the southern half of a plot of land in New Sukkur, and (2) to put 
him in possession thereof by dispossessing the defendant, who is the present 
appellant. The action was also directed against the Secretary of State for 
India in Council who, however, took no part in the proceedings. 


The District Judge dismissed the suit. On appeal, his judgment was 
reversed by the Court of the Judicial Commissioner of Sind, and a decree 
for possession granted in favour of the plaintiff. Hence the present 
appeal by the unsuccessful defendant. It will be convenient to refer to 
the parties in their original characters of plaintiff and defendant, bearing 
in mind that the plaintiff is now the respondent and the defendant now 
the appellant. 

The circumstances in which the defendant came to be in possession 
of the half-plot of land from which the plaintiff seeks to eject him may 
be shortly stated. In the year 1919 the plaintiff and the defendant were 
both applicants for a grant of the same plot of building ground in New 
Sukkur. The Collector by order dated February 25, 1919, granted the 
northern half of the plot to the defendant, and the southern half to the 
plaintiff. Instruments giving effect to the grants were duly executed and 
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registered. Each ‘party entered into possession of his respective half-plot 
and began building operations. f 

The plaintiff is an Afghan refugee and political pensioner who for- 
merly resided.at Quetta, but'at the date of the grant in his favour was 
living under orders at Sukkur. He was understood to be desirous of 
returning to Quetta, and the Collector accordingly directed in the order 
making the grant to him of the southern half-plot that he “should be 
requested to execute a private agreement with [the defendant, the grantee 
of the other half-plot] to sell him his half of the Jand at cost price if he 
gets permission to go to Quetta by the middle of May next.” In com- 
pliance with this request, the plaintiff on March 25, 1919, executed an 
agreement declaring that if during May 1919, he should get permission to 
live permancntly at Quetta as before he would sell his half-plot to the de- 
fendant at cost price. ; 

On May 23, 1919, the Collector addressed a communication to the 
plaintiff informing him that he had been allowed by the Government to 
return to Quetta, and on or about June 4 the plaintiff and his family 
left for Quetta. He was then called upon to execute a conveyance of 
his half-plot in favour of the defendant in terms of his agreement. He 
appears to have raised some question as to whether the permission which 
he had received entitled him to reside permanently at Quetta, and the 
Collector was authorised to inform him that this was so. Nevertheless, 
he failed to execute a conveyance in favour of the defendant, and on 
December 22, 1920, the Collector made an order cancelling the grant 
in his favour of the southern half-plot. The plaintiff appealed against 
this order to the Commissioner, who declined to recall it. On March 17, 
1921, the Collector made a new grant of the southern half-plot to the defen- 
dant, who entered into possession and proceeded to carry on building 
operations upon it. f 

The plaintiff- then raised the present action of ejectment. In his 
plaint, which is dated December 20, 1921, he pleaded intcr alia that he 
had commitfed no breach of the terms of his grant of his agreement, that 
the order of the Collector cancelling his grant was ultra vires, and that 
the defendant was a trespasser who should be ejected. The defendant, in 
his written statement dated May 7, 1922, pleaded that the plaintiff 
had failed to observe the terms of his agreement, that the Collector’s can- 
celling order was legal and justified, and that the plaintiff was not entitled 
to dispossess him. Having apparently some doubt as to whether in his 
written statement he had sufficiently and properly pleaded by way of 
defence the plaintiff’s agreement to convey the southern half-plot to 
him, the defendant asked leave to amend, and on August 3, 1925, he was 
allowed by the Acting District’ Judge to add the following paragraph: 


That-this defendant further pleads that as plaintiff has agreed to convey ` 


the [half] plot to this defendant, and as possession [is] with him he 

could not be legally evicted. 
The District Judge held that the condition on which the plaintiff had 
agreed to sell his southern half-plot to the defendant had béen satisfied 
by the permission granted to him to return to Quetta. He further Held that 
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the Collector’s order cancelling the grant in favour of the plaintiff was 
illegal and void. These findings were not contested in the Court of the 
Judicial Commissioner or before their Lordships. It is now also common 
ground that at the date of the institution of the present suit, an action 
by the defendant for specific performance of the plaintiff’s agreement to 
sell to him the southern half-plot would have been in time, but that by 
August 3, 1925, when the defendant was allowed by the Acting Dis- 
trict Judge to amend his written statement, such an action would have 
been barred by the Limitation Act, Section 3, First Schedule, Article 
113. ‘The effective decision of the District Judge was that the defendant 
having become entitled to specific performance of the plaintiff’s agree- 
ment to sell the southern half-plot to him, “the possession of the defen- 
dant, coupled with the existence of the agreement in his favour, is com- 
plete defence to the suit.” 

In the Court of the Judicial Commissioner on appeal the decision of 
the District Judge was reversed, and the plaintiff held entitled to succeed, 
mainly on the ground that the defendant’s possession of the half plot was 
not attributable to the plaintiff’s agreement to sell it to him but to the 
Collector’s unwarranted grant in his favour, and therefore could not be 
founded upon by the defendant as part performance of the agreement of 
sale. It was also pointed out that the defendant had not made a counter 
claim for specific performance, assuming such to be competent, or taken 
any action to enforce the agreement of sale, and that as he could not now 
do so it afforded him no valid defence. 

When the case was before the Judicial Commissioner’s Court the 
judgment of the High Court at Calcutta in Arif v. Jadunath Majumdar! 
had not been reversed, as it subsequently was by this Board, and the Judi- 
cial Commissioner’s Court had not the benefit of the elucidation of this 
branch of the law contained in the judgment of Lord Russell of Killowen, 
who expressed the views of the Board in that appeal (1931, 58 I. A. 91). 
In the light of the principles there enunciated their Lordships have no 
hesitation in holding that the plaintiff is entitled to eject the defendant, 
and in thus affirming the decision of the Court of the Judicial Commissioner, 
though on other grounds which they will now proceed to state. 

The plaintiff is the registered proprietor of the half-plot in question. 
Prima facie he is entitled to possession of it. The defendant whom he 
seeks to eject does not put forward any title to possession; he merely 
pleads that the plaintiff has agreed to sell him the half-plot, and that he 
is in fact in possession of it. ‘Their Lordships will assume without decid- 
ing that the defendant sufficiently pleaded the agreement of sale in his 
written statement of May 7, 1922, when an action for specific perform- 
ance would still have been in time, and that the amendment of August 
3, 1925, by which date the defendant could no longer have sued for 
specific performance was an unnecessary precaution. 

As the law of India stood at the date of this case, it is in their Lord- 
ships’ opinion, no relevant defence to an action by a land-owner for eject- 
ment to plead that the plaintiff has agreed to sell to the defendant the 
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land of which the plaintiff seeks to obtain possession. By Section 54 of 
the Transfer of Property Act, 4 transfer by sale of tangible immovable 
property of the value of Rs. 100 and upwards can be made only by a 
registered instrument. The land in question is admittedly worth more 
than Rs. 100, and the defendant has no registered instrument of transfer 
in his favour. The section expressly enacts that a contract for the sale 
of immovable property “does not of itself create any interest in or charge on 
such property.” There is therefore no, room for the application of the 
English equitable doctrine that “a contract for sale of real property 
makes the purchaser the owner in equity of the estate.” The underly- 
ing principle upon which this rule depends is inapplicable to the sale of 
real estate in India in view of the express enactment just quoted. (Sce 
per Lord Buckmaster in Maung Shwe Goh v. Maung Inn°. In English 
practice, the defendant in an action of ejectment, who is in a position to 
plead that the plaintiff has by an enforceable agreement contracted to 
sell to him the land in question, may counterclaim for specific perform- 
ance and make good his claim without raising a separate action. In India, 
at any rate in the mofussil, such a counterclaim is not competent. The 
defendant’s proper course in the present case, as Lord Russell of Killowen 
points out at p. 101 in Arif v. Jadunath Majumdar? (cit. sup.), would 
have been to have founded on the agreement of sale and to have applied for 
a stay of the proceedings in order to enable him to compel the plaintiff to 
execute an instrument in his favour which he could have duly registered. 
The remedy thus available to the defendant would not have depended on 
any recognition of the agreement of sale as in itself a defence to the action 
of ejectment, but rather on the principle that the Court will not grant a 
decree of ejectment which can at once be rendered ineffective by the same 
Court being required to grant a decree of specific performance resulting 
in reinstatement. But the defendant did not ask for a stay, and did not 
raise any action for specific performance. Now he is too late to do so; 
the agreement of sale has become unenforceable. 


The English doctrine of part performance, as Lord Russel of Killowen 
explained in Ariff’s case, is not available in India by way of defence to 
an action of ejectment (apart from the subsequent statutory alteration 
of the law mentioned hereafter). The fact that the plaintiff has agreed 
to sell the land in question to the defendant is not rendered an effective 
defence by reason of the plaintiff having in part performance of the 


agreement permitted the defendant to take possession. The function of © 


the plea of part performance in England is to enable the defendant to 
elide the Statute of Frauds and claim that his contract of sale is en- 
forceable notwithstanding the statute by reason of the part performance. 
It is pleaded to overcome a statutory obstacle in the way of the proof of 
the contract of sale. In India there-is no Statute of Frauds. 

That an English equitable doctrine affecting the provisions of an English 
statute relating to the right to sue upon a contract should be applied by 
analogy to such a statute as the Transfer of Property Act and with such 
a result as to create without any writing an interest which the statute says 
7[1916] 44 I. A. 15 at 19” 358 L A. 91=T. J. R. 58 Cal 1235 
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can only be created by means of ,a registered instrument appears to their 
Lordships, in the absence of some binding: authority to that eiet to be 
smpossible. 

So said Lord Russel of Killowen at p. 101 in Ariff’s case, and prodded to 

show that there was no such authority. 

The result is that, under the law applicable to the present case, an 
averment of the existence of a contract of sale, whether with or without 
an averment of possession following upon the contract, is not a relevant 
defence to an action of ejectment in India. If the contract is still enforce- 
able the defendant may found upon it to have the action stayed, and by 
suing for specific performance obtain a title which will protect him 
from ejectment. But if it is no longer enforceable, its part performance 
will not avail him to any effect. (See Currimbhoy and Co. v. Creet* per 
Lord Thankerton at pp. 303-4.) 

In the present instance, as was pointed out in the Judicial Commis- 
sioner’s Court, the defendant’s possession was not even referable to the 
agreement of sale, but their Lordships do not proceed upon that circum- 
stance. Their ground of judgment is more fundamental. 

It remains to take note of the fact that since the present suit was 
brought the law in India has been altered by the Transfer of Property 
(Amendment) Act 20 of 1929, which has inserted a new Section 53A in 
the principal Act, whereby a defendant in an action of ejectment may, in 
certain circumstances, effectively plead possession under an unregistered 
contract of sale in defence to the action. Their Lordships’ views, as ex- 
pressed in the present case, must therefore be understood to be referable to 
the state of the law before this partial importation into India of the 
English equitable doctrine of part performance. 

As regards the compensation payable to the defendant for improve- 
ments, and as regards the mesne profits payable to the plaintiff, no objec- 
tion was stated before their Lordships to the manner in which these 
matters are dealt with in the judgment of the Judicial Commissioner’s 
Court, which will accordingly stand. 

Their Lordships will humbly advise His Majesty that the judgment 
of the Court of the Judicial Commissioner be affirmed and the appeal be 
dismissed. In both of the Courts below the parties were ordered to bear 
their own costs. This will remain unaffected by their Lordships’ judg- 
ment, but in the present appeal the respondent will have his costs from 


the. appellant. 


Appeal dismissed 
T. L. Wilson and Co.—Solicitors for the appellant. : 
Sharpe Pritchard—Solicitor for the respondent. 
‘[1932] 60 I. A. 297 
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BRIJ BEHARI LAL (Plaintiff) 
versus : 
LALTA PRASAD ann sons (Defendants) * 
Provincial Small Causes Courts Act (IX of 1887), Sec. 17, Proviso to and Sec. 35— 
Small Cause Court passes ex parte decree—Court abolished—Application to 
set aside ex parte decree made to Munsif—Whether Proviso to Sec. 17(1) 
must be complied with. 
7 Where an application to set aside an ex parte decree passed by a Small 
Cause Court, which is subsequently abolished, is made to the Munsif under 
Sec. 35, Provincial Small Causes Courts Act, the application must comply 
with the requirements of the Proviso to Sec. 17 (1) of the Act. 
x Sarju Prasad v. Mabadeo Prasad, I. L. R. 37 All. 450; Lachman Das v. 
Ahmad Hasan, 1. L. R. 39 All. 357 distinguished. ` 
Civit-REVIsION from an order of Mr. AFTAB AHMAD, Munsif of 
Farrukhabad. 


G. S. Pathak for the applicant. 
L. M. Roy for the opposite party. 


The following judgment was delivered by 


KENDALL, J.—This application has given rise to a somewhat difficult 
question of jurisdiction. The circumstances are that the plaintiff-applicant 
had obtained an ex parte decree in a small cause court. That court was 

- subsequently abolished, and an application to set aside the ex parte decree 
was made to the Munsif; but the judgment-debtor did not deposit the 
amount of the decree or give security to the satisfaction of the court for 
the performance of the decree, as he was required to do by the First Pro- 
viso to Section 17 of the Provincial Small Cause Courts Act of 1887. 
The learned Munsif held that the provisions of Section 35 of the Act 
empowered him to proceed as if the matter were one governed by the 
procedure for the regular courts, and not by the special procedure laid 
down in the Small Cause Courts Act, and he therefore allowed the applica- 
tion to set aside the ex parte decree. 

Section 17 of the Provincial Small Cause Courts Act, Para. 1, is to the 
following effect. 

The procedure prescribed in the Code of Civil Procedure, 1908, shall, 
save in so far as it ıs otherwise provided by that Code or by this Act, be 
the procedure followed in the court of small causes in all suits cognisable 
by it and in all proceedings arising out of such suits. 

The present proceeding is undoubtedly a proceeding arising out of a 
suit which was cognisable by a small cause court, and had in fact been 
decided by a court of that description. There is nothing in Section 35 
of the Act which in terms modifies the provisions of Section 17, and it 
appears to me therefore that in the absence of authority to the contrary, 
it must be held that any proceeding arising out of a suit which has been 
decided by a small cause court must be governed by the provisions of the 
Small Cause Courts Act. l 

*Civ. Rev. 24 of 1934 e 
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-On behalf of the opposite party I have been referred to some autho- 
rities of this Court in somewhat analogous cases. In the case of Sarju 
Prasad v. Mahadeo Prasad! it was held that when a Munsif vested with the 
powers of a court of small causes was succeeded by a Munsif not vested 
with such powers, the latter is, under Section 35 of the Provincial Small 
Cause Courts Act, bound to try the suits pending on the file as regular suits 
and an appeal lies against his decision. In the case of Lachman Das v. Ahmad 
Hasan? it was held by a single Judge of this Court that where a court of 


small causes had passed a decree and was then abolished, and the execution- 


proceedings were taken in the court of a Munsif, the Munsif’s orders passed 
in the execution proceedings were not the orders of a small cause court 
and were therefore open to appeal. This case is the more nearly 
analogous to the present one than any to which I have been re- 
ferred, but it will be seen that the decision is merely to the effect 
that as the order passed in execution proceedings was not the order 
of a small cause court Judge, it was open to appeal. The posi- 
tion in the present case is different. There is no question of whether an 
order passed by the court is open to appeal. It is a question of whether the 
procedure in this application is to be regulated by Section 17 of the Small 
Cause Courts Act or by the Civil Procedure Code. If it is to be regulated 
by the Small Cause Courts Act, a deposit or security was obligatory on the 
judgment-debtor, and in my view, the wording of Section 17 of the Act 
shows that the procedure of the Act ought to be applied because the pro- 
ceeding is one arising out of a small cause court suit. 

I therefore allow the application with costs, set aside the order of the 
Munsif and direct that the ex parte decree in favour of the applicant be 
restored. 

Revision allowed 
1I. L. R. 37 All. 450 71. L. R 39 All 357 


PRIVY COUNCIL 
BISHESHWAR PRATAP SAHI AND ANOTHER (Defendants) 


VETSUS 
PARATH NATH AND ANOTHER (Plaintiffs) * 


Civil Procedure Code, Or. 47, R. 1—‘Any other sufficient 1eason?—Inter preta- 
tion of Appeal to Privy Council—Point of law not rated in High Court— 
When can be raised before Prrvy Council. 


Sec. 114, C. P. C. has to be read with Or. 47, R. 1, which prescribes the 
grounds upon which an application for review may be made; and unless 
the case can be shown to be within the terms of this rule, the review ought 
not to be granted. The words “any other sufficient reason” in Or. 47, R. 1 
must be taken as meaning “a reason sufficient on grounds at least analogous 
to those specified immediately previously.” Chajju Ram v. Neki, 49 I. A. 
144 followed. 
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The plaintiffs instituted a suit for a declaration that they were owners 
of the property in suit by-reason of a deed of relinquishment executed by C 
and the property could not be sold in execution of a money decree against 
C. The suit was dismissed. C died just on the day judgment was delivered or a 
day before. Thereupon the plaintiffs applied for a review of judgment on 
the ground that on C’s death they became owners of the property by 
‘inheritance. The trial Court granted the application and decreed the suit. 
Held, that the ground stated could not possibly be said to be in any way 
analogous to the grounds specified in Or. 47, R. 1, C. P. C., and the appli- 
cation for review should not have been granted. 


Where a pure question of law has been clearly raised in the appeal to the 
Privy Council, and no new evidence is necessary to dispose of the matter, 
the Privy Council is bound to consider the question, in spite of the fact 
that the appellants do not seem to have insisted upon the point in the Courts 
in India, although it was included in the memorandum of appeal to the 
High Court. . 

APPEAL from a decision of the High Court of Judicature at Allahabad. 


W. Wallach for the appellants. 
K. V. L. Narasimbam for the respondents. 


The following judgment was delivered by 


SR LANCELOT SANDERSON—This is an appeal from a decree of the 
High Court of Judicature at Allahabad, dated April 30, 1930, which 
affirmed a decree of the Subordinate Judge of Benares dated November 
30, 1925. 


The appellants are the heirs and legal representatives of Mst. Dul- 
hin Radha Dulari Kunwar, hereinafter called Mst. Dulhin, who was the 
first defendant in the suit. She died in June, 1927, and the names of 


her legal representatives were placed on the record in her place in May 
1928. 


The suit was brought on February 25, 1924, by the plaintiff-respon- 
dents, both of whom were minors, against (1) the said Mst. Dulhin; 
(2) Mst. Chhunni, and (3) Mst. Shiam Sundar. The plaintiffs prayed 
for the following relief:— ` 


(a) It may be declared by the Court that the plaintiffs are the owners 
of the property, detailed below, under a deed of relinquishment 
executed by Musammat Chhunni in favour of the plaintiffs, dated 
14th December, 1923, and that it is by no means fit to be attached 
and sold by auction in execution of decree passed by the Subordi- 
nate Judge of Benares in case No. 129 of 1923—Dulhin Radha 
Dulari Kunwar, plaintiff vs. Musammat Chhunni and others, 
defendants—Laid at Rs. 7,787-10-0. 


(b) All the costs of the suit may be charged to defendant No. 1. 


(c) In addition to or in place of the relief aforesaid any other relief to 
‘which the plaintiffs may be found entitled in the opinion of the 
Court may be granted to the plaintiffs. 


The following pedigree shows the relationship of the plaintiffs and 
the second and third defendants:— e 
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BISHAMBHAR PANDA=MsT. CHHUNNI 
(died about 1894) (Defendant No. 2 ) 
| 


| 


Mst. Shiam Sundar Narain 
(deft. No. 3) (died childless, 
26th March, 1902) 
His widow predeceased 











him 
Mst. Chandra Kunwar 
| 
Mangla Prasad Parath Nath 
(Pif. No. 2) (PIf. No. 1) 


The following are the material facts: Bishambhar Panda died while 
the Hindu family was joint, and according to the principle of survivor- 
ship Narain Panda, his son, succeeded to and went into possession of his 
father’s property, which is specified in the plaint. Narain died childless 
on March 26, 1902, his widow having predeceased him, and thereupon 
his mother Mst. Chhunni went into possession of the said property with 
the limited interest of a Hindu widow. 


On September 22, 1910, Mst. Chhunni and Mst. Shiam Sundar executed 
what purported to be a simple mortgage deed of four houses therein des- 
cribed in favour of Mst. Dulhin to secure the sum of Rs. 2,635-10-0 and 
interest. 

It was therein stated that the borrowing was for legal necessity; the 
greater part of the money being required to pay off a previous mortgage 
and certain promissory notes. 

Mst. Dulhin, the first defendant in the present suit, instituted a 
suit on the said mortgage against Mst. Chhunni and Mst. Shiam Sundar, 
the 2nd and 3rd defendants in the present suit, and judgment therein 
was given by the Subordinate Judge of Benares on December 12, 1923. 

The learned Judge held that the above-mentioned document of 
September 22, 1910, had not been proved as a mortgage bond, and that 
therefore no decree for sale could be given, but he was of opinion that 
Mst. Dulhin was entitled to a simple money decree. He therefore made 
a money decree in her favour with costs and the usual future interest. 

Two days after this decree, viz., on December 14, 1923, Mst. Chhunni 
executed a deed of relinquishment of the entire property of which she was 
in possession, including the property covered by the deed of September 22, 
1910, in favour of Parath Nath and Mangla Prasad, the minor sons of 
Suraj Prasad Shukul, who are the plaintiffs in this present suit. 
Suraj Prasad Shukul was the husband of Mst. Chandra Kunwar, and 
at the time of the deed of relinquishment Mangla Prasad was aged about 
eight years, and Parath Nath a few months only. 

-On December 19, 1923, Mst. Dulhin, in execution of her decree of De- 
cember 12, 1923, attached the property, which is now in dispute. 

In*January, 1924, an application was made on behalf of the plain- 
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tiffs in the present suit to set aside the attachment. This application 
was refused on January 26, 1924. 

Consequently, on February 25, 1924, the plaintiffs instituted the 
present suit, the parties to which and the prayers in which have already 
been stated. , 

The suit was based upon the said deed of relinquishment of Decem- 
ber 14, 1923, executed by Mst. Chhunni, by reason of which it was alleged 
the plaintiffs had become absolute owners in possession of the said 
property. 

. It was alleged in the plaint that Mst. Shiam Sundar never had any 
title to the property in question. 

The first defendant in the present suit, viz., “Mise. Dulbin defended 
the suit. In her written statement she alleged, among cther matters, 
that the said deed of relinquishment of December 14, 1923, was without 
consideration, that it was fraudulent, null and void, and that it was con- 
trary to the provisions of Sections $2 and 53 of the Transfer of Property 
Act. 

The Subordinate Judge, who tried the suit, by his judgment delivered 
on December 22, 1924, held that the said deed was on the face of it ficti- 
tious and fraudulent and could not save the property from being attached 
and sold, that the doctrine of lis pendens applied to the said deed, inasmuch 
as Mst. Dulhin, not being satisfied with the money decree, had appealed 
against it, and “the appeal was still pending, and the said deed therefore 
was bad and void. 

The Subordinate Judge therefore dismissed the suit with costs. 

It appears that on the day before, or on the day on which the Sub- 
ordinate Judge delivered judgment, Mst. Chhunni died, and on January 
16, 1925, the plaintiffs applied to the Subordinate Judge under Section 
114 of the Civil Procedure Code and Order 47, Rule 1, of the Schedule to 
the said Code for a review of the decree and judgment of December 22, 
1924. The main ground of the application was that Mst, Chhunni had 
no more than a life interest in the said property, that on her death the 
question of the validity of the deed of relinquishment became immaterial, 
that her life interest vanished with her death, and that the plaintiffs were 
entitled to a declaration that the properties in suit belonged to the plain- 
tiffs at the date of the said judgment and were not liable to be sold in 
execution of the decree held by Mst. Dulhin against Mst. Chhunni and 
Mst. Shiam Sundar. 

On November 30, 1925, the Subordinate Judge acceded to this appli- 
cation and reviewed his judgment and decree. The following is a mate- 
rial passage from his judgment:— 

Under my former judgment only the life-interest of Mst. Chhunni 
was attached and was to be sold. But with her death she ceased to have any 
interest in the property, which, by inheritance, goes to and becomes the 
property of the plaintiffs and so after the death of Chhunni, the plaintiffs 
are the full owners of the property by inheritance and not under the deed 
of surrender of 14th December, 1923, and thus the property cannot now 
be sold in execution of a personal decree against Chhunni. 


He therefore directed that the claim of the plaintiffs should*be dec- 
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reed, but ordered that the plaintiffs should pay the costs of the first de- 
fendant, viz., Mst. Dulhin. 

It is to be noted that in any event the decree so made was not correct, 
because as already stated the plaintiffs’ claim in the plaint was that they 
were owners of the property in suit by reason of the deed of relinquish- 
ment, and they prayed for a declaration to that effect. The learned 
Judge held that this claim could not be supported, yet the order made 
by him was that the claim of the plaintiffs should be decreed. 

It does not appear that the question whether the Subordinate Judge, 
under the provisions of Order 47, Rule 1, had any right to review his 
judgment and decree on the above-mentioned grounds, was raised on the 
hearing of the application for review. 

Mst. Dulhin appealed to the High Court, and one of the grounds of 
appeal was that the suit was rightly dismissed and that the Subordinate 
Judge acted erroneously in reviewing his judgment. 

Judgment in ‘the appeal was delivered on April 30, 1930. The 
learned Judges dealt with the question whether Mst. Dulhin, having ob- 
tained a money decree only against Mst. Chhunni, could proceed in execu- 
tion against the properties in suit which had come into the possession of 
the plaintiffs as the next reversioners on the death of Mst. Chhunni. 

They decided against the appellant on that question and dismissed the 
appeal with costs. 

There is nothing in the judgment to indicate that the above- 
mentioned question whether the Subordinate Judge had any right to review 
the judgment and decree of December 22, 1924, was argued in the High 
Court. 

It appears that Mst. Dulhin died during the pending of the appeal 
to the High Court, and by order of the Court, Bisheshwar Pratap Sahi 
and Nameshwar Pratap Sahi were added as parties in her place. The 
two last-mentioned persons, as already stated, appealed to His Majesty 
in Council against the above-mentioned judgment and decree of the 
High Court. 

One of the grounds of appeal was that the plaintiffs’ suit was based 
on their title under the deed of relinquishment dated December 14, 1923, 
and should have been dismissed in any event. E 

It was argued on behalf of the appellants that under the provisions 
of Section 114 of the Code of Civil Procedure and of Order 47, Rule 1, 
the Subordinate Judge had no right to review his judgment and decree 
on the above-mentioned grounds. 

As already stated, the appellants do not seem to have insisted upon this 
point in the Courts in India, although it was included in the memorandum 
of appeal to the High Court. 

In spite of this their Lordships are of opinion that they are bound to 
consider the question which has been clearly raised in the appeal to His 
Majesty in Council. 

It is a pure question of law, and no new evidence is necessary to enable 
their Lordships to dispose of the matter. 

Seetion 114 of the Code of Civil Procedure, 1908, is the “Review” Sec- 
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tion, and is as follows:— Cre 
114. Subject as aforesaid, any person considering himself aggrieved— 


(4) by a decree.or order from which an appeal is allowed by this 2a 
Code, but from which no appeal has been preferred; BISHESHWAR 

(b) by a decree or order from which no appeal is allowed by this Code; PRATAP 
or 


(c) by a decision on a reference from a Court of Small Causes, may Prine 


apply for review of judgment to the Court which passed the decree Narn 
or made the Order, and the Court may make such Order thereon as j 
? . Sn Lancelot 
. It thinks fit. : . Sanderson 
This section has to be read with Order 47, Rule 1, of the First Schedule 
of the Code, inasmuch as the Code provides that the rules in the First 
Schedule shall have effect as if enacted in the body of the Code until 
annulled or altered in accordance with the provisions of the Code. 
Order 47, Rule 1 (i) prescribes the grounds upon which an appli- 
cation for review may be made; and unless this case can be shown to be 
within the terms of this rule, the review ought not to have been granted. 
The provisions of the rule are as follows:— 
1. (1) Any person considering himself aggrieved— 
(a) by a decree or order from which an appeal is allowed, but from 
which no appeal has been preferred, 
(b) by a decree or order from which no appeal is allowed; or 
(c) by a decision on a reference from a Court of Small Causes, 
and who, from the discovery of new important matter or evidence 
which, after the exercise of due diligence, was within his knowledge 
- ‘ ` or could not be produced by him at the time when the decree was 
passed or order made, or on account of some mistake or error ap- 
parent on the face of the record, or for any other sufficient reason, 
desires to obtain a review of the decree passed or order made against 
him, may apply for a review of judgment to the Court which 
passed the decree or made the order. 

In considering this question, it is necessary to remember the ground 
on which the review was granted. 

A passage in the Subordinate Judge’s judgment states the ground 
shortly and clearly; it is as follows: 7 

But it so happened that Chhunni died just on the day when I delivered 
judgment or a day before, and on that ground the plaintiffs applied for a 
a review of judgment and their application was granted. 

It is obvious that the above-mentioned ground is not one of the 
grounds specified in Order 47, Rule 1 (i) and the application for review 
can only be supported, if at all by reference to the words “or for any 
other sufficient reason.” 

These words are of a general character, and apart from authority 
would seem to leave the sufficiency of the reason to the unfettered dis- 
cretion of the Court. 

But there is authority to the contrary, and it has been held that a 
limited meaning must be put upon the above-mentioned words. 

In Chajju Ram v. Neki it was decided by the Judicial Committee 
that a Court hearing an application for the review of a decree on appeal 
had no jurisdiction to order a review because it was of opinion, that a 

149 L A. 144 
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different conclusion of law should have been arrived at, and it was held 
that Rule 1 of Order 47 must be read as in itself definitive of the limits 
within which review is permitted, and that the words “any other sufh- 
cient reason” must be taken as meaning “a reason sufficient on grounds 
at least analogous to those specified immediately previously.” See page 152 
of the above-mentioned cited case. 

In their Lordships’ opinion the above-mentioned ground stated by 
the Subordinate Judge, as the only ground for the application for review, 
cannot possibly be said to be in any way analogous to the grounds specified in 
the rule. Indeed, it was not seriously contended before their Lordships 
on behalf of the respondents that the application for review was properly 
granted. i 
It was urged that if the application for review had been refused the 
respondents could have appealed from the Subordinate Judge’s judgment 
of December 22, 1924. Their Lordships express no opinion on this ques- 
tion, or upon the question which was raised during the argument whether 
the respondents still have a right of appeal; they merely point out that if 
their right of appeal has been lost, as to which they express no opinion, 
it was due to their own action in making an application for review, which 
cannot be supported. 

Their Lordships are therefore of opinion that the «application for 
review should not have been granted, and in view of this decision it is not 
necessary or desirable for their Lordships to express any opinion upon the 
questions raised in the judgment of the High Court which form the basis of 
the grounds of appeal Nos. 1 to 4 in the appeal to His Majesty in Council. 

This appeal, therefore, must be allowed on the ground that the Sub- 
ordinate Judge had no jurisdiction to grant the review. The result is 
that the Subordinate Judge’s judgment of November 30, 1925, by which 
he granted the application for review, and made a decree in the plaintiff- 
respondents’ favour, must be set aside except in so far as it relates to the 
costs of the defendant No. 1, and the judgment and decree of the High 
Court dated April 30, 1930, which affirmed that judgment and decree of the 
Subordinate Judge must also be set aside. The original judgment of the 
Subordinate Judge dated December 22, 1924, must be restored. 

By reason of the fact that the ground on which the appeal to His 
Majesty in Council is allowed apparently was not relied upon in the High 
Court, their Lordships are of opinion that there should be no order as to 
the costs in the High Court and of this appeal. 

Their Lordships will humbly advise His Majesty accordingly. 

Appeal allowed 

Hy. S. L. Polak and Co.—Solicitors for the appellants. 

Ram Singh Nebra—Solicitor for the respondents. 
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TOSHANPAL SINGH anv orHers (Defendants) p 
~ VETSUS 1934 
DISTRICT JUDGE OF AGRA AND OTHERS (Plaintiffs)* ` July 19 
Hindu Law—Immoral debts—Father authorised to operate on school account for 2a 
school purposes—Withdraws money and applies it for his own purposes— Lor, 
Criminal breach of trust—Sons not liable to pay father’s debts. pile 


The Secretary of a School Committee with the sanction of the Committee "Sra Jony 
` deposited school funds in a Bank in his own name and he was ‘authorised by ` Waxus 
the Committee to operate on the account and draw the money for school 
purposes. He however withdrew the money and applied it for his own 
purposes. Held, that from the moment of such withdrawal he was guilty 
of a criminal breach of trust. Held, further, on a suit by the School Com- 
mittee against the sons of the Secretary to enforce their pious obligation to 
pay their father’s debts, that inasmuch as from the moment of withdrawal 
the Secretary had been guilty of a criminal breach of trust the sons were 
not liable for the amount so embezzled. ~ ; 


, APPEAL from a decision of the High Court of Judicature at Allahabad, 
reported in I. L. R. 51 All. 386. 


L. DeGruyther, K C. and Vere Mockett for the appellants. 

W. H. Upjohn, K.C. and W. Wallach for the respondents. 

The following judgment was delivered by 

Lorp BLANESBURGH—This is an appeal from a decree of the High Lord Blancs- 
Court of Judicature at Allahabad of July 25, 1928, confirming, with a modi- #784 
fication in its amount, a decree of the Additional Subordinate Judge of Agra 
dated August 14, 1925. 

The respondents, plaintiffs in the action in which these decrees were 
made, are members of the Committee of Management of the Balwant Rajput 
High School, Agra. The appellants, defendants to the action, are the sons 
of Thakur Dhianpal- Singh, who was for many years secretary of the Com- 
mittee. He died on May 30, 1923, the head of a joint undivided Hindu 
family. 

The respondents in their plaint of July 20, 1924, claimed as sums to be 
paid by the appellants from the property left them by their father, and also 
out of the joint family property in their hands, the sum of Rs. 86,863-4-2, 
or such other sum as might be found due to them from Thakur Dhianpal 
Singh. The.Subordinate Judge decreed the suit for a principal sum of 
Rs. 48,143-1-2. The High Court, on appeal, reduced the principal amount 
decreed to Rs. 42,993-4-2, but otherwise confirmed the decree of the 
Subordinate Judge. ~ 

The defendants again appeal. . 

As a liability of Thakur Dhianpal Singh, the amount is, before the 
Board, no longer in debate. The extent of his liability was seriously in issue 
in both Courts below. As a result, the proceedings there were highly in- 
vole The record is a forest of figures bewildering in meticulous but 

*P, C. A. 55 of 1931 l e- 
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unconvincing detail. With the High Court’s figure of Rs. 42,993-4-2 now 
accepted by the appellants as the measure of their deceased father’s liability, 
this part of the case has ceased to be formidable. An analysis of the figure, 
a composite one, is, however, still necessary in order to ascertain to what 
extent it is a liability for which the appellants can be made responsible. 
Upon this, the only question now at issue, the relevant facts have emerged 
with great clearness as a result of the elaborate judgments delivered by the 
learned Judges in India, and their Lordships are thereby enabled to state 
with comparative brevity their relatively simple findings upon which the 
decision of the appeal must depend. 


In March of 1915, the Government of India granted to the School 
Committee the sum of Rs. 90,000 for additions to and alterations of the 
school buildings. The grant was made on conditions, one of which was that 
the money, pending its final application, should be placed on deposit with 
the Bank of Bengal. As to Rs. 30,000, part of this grant, no trace, it 
appears, exists. Rs. 60,000, treated as representing the entire grant, is 
found in the hands of Thakur Dhianpal Singh in June, 1916, and after 
being placed by him on fixed deposit for one year, it was on August 15, 
1917, invested in War Loan repayable in three years. On repayment, 
Rs. 50,000 was, on August 19, 1920, placed by Thakur Dhianpal Singh on 
deposit with the Bank of Bengal, and Rs. 10,000 on current account in each 
case in his own name. On October 16, 1920, he reported to the Committee 
the repayment of the War Loan and proceeded as follows:— 

I have consequently invested a sum of Rs. 50,000 in fixed deposit with the 
Bank of Bengal at 4 per cent. per annum for one year, and Rs. 10,000 in a 
current call account. I request the formal sanction of the Committee. I 
further beg that the Committee may be pleased to authorise me to operate 
on the account and draw the money, when necessary, to meet the expenses 
of the brick kiln and the acquisition of other building materials. 

The sanction and authority so asked for were granted by the Committee 
on the same day. 

‘An examination of the current account so opened is interesting. The 
account starts on August 19, 1920, with the credit of the Rs. 10,000. 
Drawings upon it, the purport of most of them can only be guessed, com- 
mence at once and continue until August 19, 1921, when the account is 
overdrawn to the amount of Rs. 51,026-6-2. On that date the Rs. 50,000 
fixed deposit, with Rs. 2,000 interest accrued, is transferred to the credit of 
the current account, which was thereby put in credit to the extent of 
Rs. 973-9-10. This credit, except as to Rs. 64-4-1, was exhausted by draw- 
ings extending to October 15, 1921. The account then remained dormant 
until December 29, 1922, when it was formally closed by the balance of 
Rs. 64-4-1 being drawn out by Thakur Dhianpal Singh himself. No sums 
were ever paid into the account except the two of Rs. 10,000 and Rs. 52,000, 
respectively. Accordingly on its credit side, it was in result a separate account 
of the school into which school moneys and no others were paid by Thakur 
Dhianpal Singh, and it is substantially true to say that these moneys had by 
October 15, 1921, been entitely expended by him in one way or another. 
Drawifigs in his own favour on the account amount to over Rs. 34,000. 
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It is convenient, however, at once to state that it does not follow that these 
drawings were in whole or in part applied by Thakur Dhianpal Singh to 
his own use or otherwise misappropriated. It could not have been regarded 
as impossible, if nothing more were shown with reference to them, that 
they were all ultimately applied by him for authorised purposes. 

But, with both accounts in fact exhausted, Thakur Dhianpal Singh on 
May 19, 1922, sent an important communication to the Committee. In it, 
after referring to a discussion on the plans and estimates “of the proposed 
alterations and additions to the school buildings,” which at the instance of 
the Committee he had had with the executive engineer of the Agra Division, 
he concludes as follows:— 

The estimate, according to the current Public Works Department rates, 
comes to Rs. 78,684, and to the District Board rates it comes to Rs. 73,459. 
But as far as I have calculated, I can get the entire thing done at a cost of 
Rs. 60,000 if the Committee authorise me and sanction the amount. I shall 
undertake to complete the buildings according to the plan at a cost »f 
Rs. 60,000. i 

The Committee has got in hand a sum of Rs. 70,000. 

It is unfortunate that this communication was accepted by the Com- 
mittee at its face value and without investigation or inquiry. As may be ga- 
thered from what has been already stated, the statement was little better than 
a tissue of falsehood. It represented the alterations and additions to the 
school buildings as being all still in the future, and it treated the Committee 
as having then in hand, presumably for the purpose of the alterations, a 
sum of Rs. 70,000—the facts being that apart from the missing Rs. 30,000 
of Government grant, the Committee had never had any moneys in hand 
beyond those in the name of Thakur Dhianpal Singh, and that he had never 
treated himself in respect of that part as being accountable for any sum 
exceeding with interest Rs. 62,000. Nor was even that sum in hand. The 
whole of it had, except as to Rs. 64, disappeared seven months before. 

The Committee, however, still implicitly trusted their secretary. On 
the same May 19, 1922, in response to his application, they resolved: — 

That the Secretary be authorised to put in hand the alteration on the condi- 
tion that the total amount expended does not exceed Rs. 60,000. 

And here it is convenient to pause for a moment in order to ascertain 
the legal position of Thakur Dhianpal Singh in relation to these moneys so 
left by the Committee in his charge. 

He was entitled and empowered, as their Lordships think, to apply 
them, as in his discretion was proper, for any of the purposes which had been 
named by him and accepted by the Committee. As to the resulting 
balances, it-was his duty to keep the moneys standing to the credit of one 
or other of the accounts referred to in his communication of October 16, 
1920, until these were required for any of the purposes aforesaid. 

With reference to these balances, he was under no further obligation, 
unless and until their application was otherwise directed by the Committee. 
No such direction was ever given. Accordingly if, and to the extent to 
which Thakur Dhianpal Singh withdrew these moneys and applied them 
for his own purposes, he was guilty, as from the moment of withdrawal, of 
a criminal breach of trust. But until the moment of withdrawab he had 
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been guilty of no breach of duty, civil or otherwise, in relation to them. 
It will be found that in this statement is disclosed the key to the solution of 
this appeal. The failure both of the learned Subordinate Judge and of the 
High Court to appreciate the situation, as thus stated, has led both Courts 
in India, as their Lordships very respectfully think, to a wrong conclusion. 

Between May 15 and January 30, 1923, Thakur Dhianpal Singh—he 
will in what follows be referred’ to as Dhianpal—drew cheques on the 
ordinary school account ostensibly for the expenses of the alterations and 
additions to the school buildings, these cheques in every instance being 
countersigned by successive Presidents of the Committee, Mr. J. R. W. 
Bennett and Mr. E. Bennett. 

In November, 1922, for the first time, Mr. E. Bennett queried the sign- 
ing of further cheques. Correspondence took place between him and 
Dhianpal. In the course of it, the secretary made the following state- 
ment:— 

The construction of the building is being carried out in accordance with ` 
the plans through the agency of contractors and occasionally labour on daily 
wages is engaged as well. For this work I have drawn the money in the 
manner I begged to put out in my letter of yesterday. An account of the 
money expended is kept in my office, scparate from the other school accounts. 

In his evidence at the trial, Mr. E. Bennett stated:— 

I was not aware at the tıme of this correspondence that there was any 
Government grant. There is no mention in the correspondence that any 
Government grant was given, and Thakur Dhianpal Singh concealed this 
fact from my knowledge. He also concealed the fact that he had withdrawn 
about Rs. 60,000, which were in two deposits of Rs. 10,000 and Rs. 50,000, 
of the Building Fund, and although the Committee had limited him to the 
expenditure of Rs. 60,000, the cheques which he drew with the counter- 
signatures of Mr. J. R. W. Bennett and myself had been drawn beyond the 
sum of Rs. 60,000, and were being drawn not on any building fund provided 
by the Government, but on the ordinary school funds in deposit in the banks. 
After the death of Thakur Dhianpal Singh, I ascertained that he had drawn 
seven cheques for building purposes on ordinary school account, totalling 
Rs. 21,597-3-2 up to the 20th January, 1923..... 

The complaint against Dhianpal Singh is that Dhianpal, by misappropriat- 
ing a portion of this money and other sums detailed in the plaint, committed 
criminal breaches of trust. 

After Dhianpal’s death—which took place, it will be remembered, on 
May 30, 1923—an auditor was appointed to examine the accounts relating 
to the school building. This report was subsequently filed in the action by 
the respondents. It takes a very serious view of Dhianpal’s transactions, 
and refers, passin, to his misappropriation of assets and embezzlement. ‘The 
respondents also caused the work actually done upon the school buildings by 
Dhianpal Singh to be valued. 

It will be found that the valuation so made was adopted by the learned 
Subordinate Judge and is one of the basic figures on which the liability of 
Dhianpal, as finally ascertained, is arrived at. 

On July 29, 1924, the respondents instituted in the Court of the Sub- 
ordinate Judge of Agra, the action already so frequently alluded to, and out 
of which this appeal arises. The claim therein made against the appellants 
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hàs been already stated. The learned Subordinate. Judge upon it found that 
Dhianpal had to account for Rs. 83,597-3-2, made up of the above sums of 
Rs. 52,000, Rs. 10,000, and Rs. 21,597-3-2. He valued the work done by 
Dhianpal at Rs. 35,454-2, and treating that as the sum for which credit had 
to be given, he held that Dhianpal’s liability at the date of his death amount- 
ed to the Rs. 48,143-1-2, already mentioned and that liability he held that the 
appellants, as his sons, were under a pious obligation to discharge. They 
had contended that the claim was in respect of moneys with regard to which 
their father was criminally liable for breach of trust, and that for such 
defalcations of his, they, his sons, were not liable. The learned Subordinate 
Judge, however, was of opinion that Dhianpal had not been guilty of any 
criminal breach of trust, so that this plea did not avail the appellants. 
In the High Court to which an appeal was taken by the appellants, the 
liability of Dhianpal was reduced as has been seen to a sum of Rs. 42,993-4-2. 
_For that sum the appellants were held liable. The learned Judges reviewed 
‘the authorities on the question of the pious obligation of sons to discharge 
their deceased father’s debts and, in the result, held that if there was first a 
` civil liability on the father’s part, followed by an act which transformed 
that liability into a crime, the sons were bound to meet the civil liability to 
the extent of the family property, their obligation, in that behalf, being in 
no way altered by the father’s subsequent crime. Applying that conclusion 
to the facts, already stated, the learned Judges were of opinion that when 
Dhianpal, on October 16, 1920, obtained authority to draw cheques upon the 
two accounts, there was nothing to show that he had then any dishonest pur- 
pose: but he did then become responsible to account for the whole Rs. 62,000, 
a civil liability which preceded his criminal misappropriations, if any there 
were. It had been suggested that Dhianpal’s actions had been infected with 
criminality from the outset. That had not been proved, nor was it likely. 
They believed that Dhianpal acted at first in perfect good faith, and that it 
was not shown that he had subsequently been guilty of any criminal offence. 
Their I ordships feel some surprise that on this question of criminality 
on the part of Dhianpal, none of the learned Judges attach any importance, 
nor indeed do they make any reference to the direct charge against him 
made in evidence by Mr. Bennett, nor to the conclusions, on that subject, 
of the accountant’s report, which the Committee had put in evidence and 
made part of their case. Their Lordships of course quite recognise that the 
mere allegation of a criminal breach of trust, even on oath, is no evidence 
that it was committed, but it does seem strange that as against parties inno- 
cent themselves of all crime, it should be sought to establish a liability which 
would be non-existent if the only sworn allegation on the subject made on 
behalf of the plaintiffs were true. ._ The point, however, ceases ta be im- 
portant, and any difficulty their Lordships might have had in dealing with 
two concurrent findings on this subject is removed, by reason of this, that 
before the Board the fact that Dhianpal had been guilty of a criminal breach 
of trust was not really contested by the respondents, and that he was so 
guilty (for what amount is another matter,) seems to their Lordships to 
-have been clearly established. f 
Before the Board, the respondents’ case was put as follows: Æ father, 
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it was said, whc accepts a sum of money to be held for another, or to be 
applied in a certain way, comes at once under a liability, ex contractu or 
quasi ex contractu, although there may be no right of action against him 
until he has been guilty of some breach of duty, and this right of action 
may be enforced against his sons, although it appears that ultimately the 
father has criminally made away with the fund. This contention 
was supported by elaborate citation of authority. On the other hand, 
it was contended by the appellants, in an argument supported also by a 
great array of cases, that there were debts of a father with a stigma far 
short of criminality attached, for which his sons are not liable. It was not 
suggested by the respondents that the sons of a deceased father were liable in 
respect of a claim against him for criminal breach of trust. Nor was it denied 
that ultimately Dhianpal had been guilty of such a breach. 

It is unnecessary, in these circumstances, as their Lordships think, for 
the Board to go in this case into these questions of Jaw, raised on either one . 
side or the other. In view of the powers and duties prescribed for Dhianpal in ' 
relation to the Rs. 62,000, there was, as their Lordships have already shown, 
in relation to the moneys misappropriated by him, no antecedent duty in 
respect of which any similar liability was either created or survived. Up 
to the moment of misappropriation his only duty in respect of the moneys 
misappropriated had been completely fulfilled. He was, in relation to these 
moneys, guilty of a criminal breach of trust simpliciter, and the difficult and 
doubtful question of law ventilated by the respondents does not here, on 
the facts, call for decision. Similarly, the question of law raised by the 
appellants need not, for the same reason, here be discussed. 

But the question still remains, with a criminal breach of trust no longer 
in contest, what part of the Rs. 42,993-4-2, found to be due from Dhianpal, 
represents his criminal misappropriations. This point has not been discussed 
in either court in India, and it is one upon which affirmative evidence is 
lacking. 

First of all, as the credits allowed by both Courts to Dhianpal 
are in respect of the ascertained value of his expenditure upon the buildings, 
and not as they should have been in respect of its actual amount, it is im- 
possible to say whether the whole, or what portion of the amount, actually 
adjudged due represents criminal misappropriation. Nor is there any affir- 
mative evidence by reference to which that lacuna can be supplied. Again 
Dhianpal’s actual drawings cannot, for reasons already given, be used to 
supply the missing figure: nor is there any other affirmative proof forth- 
coming from any other source. 

In these circumstances it appears to their Lordships that for want of 
better evidence the extent of these defalcations must be confined to a sum 
which is within the terms of an admission made by Dhianpal himself. 

This admission is to be found in a letter, perhaps the last letter written 
by him before his death. It is addressed to Radhey Lal, clerk to the head- 
master of the school on March 30, 1923, and after detailing his expenditure 
on the schools, amounting as he says to Rs. 41,206-15-8, Dhianpal 
proceeds: — ` 


© There is an amount of Rs. 66,975 outstanding against my name. To this 
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amount add Rs. 4,248, received from other sources as detailed above. The 
total amount comes to Rs. 71,223-9-1, out of which deduct the total 

amount expended, ie., Rs. 41,206-15-8. Thus leaving a balance of 
Rs. 30,016-9-5. Please show this amount in my hand, which I shall account 
later on. 

No accounts of this sum, or of any part of it, are forthcoming, and in 
the absence of any affirmative evidence as to the further extent of Dhianpal’s 
misappropriations, this admission of his must, their Lordships think, be taken 
as the extreme measure of the amount for which the appellants can in this 
action claim immunity. With regard to the sum of Rs. 12,976-6-6, the 
difference between the Rs. 30,016-9-8, and the sum of Rs. 42,993-4-2 found 
by the High Court to be due from Dhianpal at his death, no case has been 
made by the appellants, and the burden is upon them, to show that, with 
respect, to that liability of their father’s they are not under a pious duty to 


discharge it. 


It follows that this appeal should be in part allowed, and that the decree 
of the High Court of July 25, 1928, should be for the principal sum of 
Rs. 12,976-6-6 only. 

And their Lordships will humbly advise His Majesty accordingly. As 
to costs, their Lordships think, that in the result, there ought to be no costs 
to either side in either court in India, and the decree of July 25, 1928, must 
be further modified in that sense. The respondents must pay to the appel- 
lants five-sixths of their costs of this appeal. 

Appeal allowed in part 


Douglas, Grant & Dold—Solicitors for the appellants. 
Hy. S. L. Polak & Co.—Solicitors for the respondents. 


JIWAN DEVI and orHers (Plaintiffs) 
versus 
GAURI SHANKAR PRASAD anp oTHeERs (Defendants)* 


Pre-emption Act (XI of 1922), Sec. 14—Notice to pre-emptors—Valid notice— 
Requisites of. 

In a notice under Sec. 14 of the Pre-emption Act in which the name of 
one vendee only was disclosed and the name of the other vendee was not 
mentioned, and it was further not specified what was the price settled for 
the properties over which the persons to whom the notice was given had a 
right to pre-empt, but only the entire sale consideration was mentioned in a 
lump sum, held, that the notice was invalid as without knowing the price 
fixed for the pre-emptible property the pre-emptor could not make up his 
mind whether he would or would not pre-empt. 


Fmst APPEAL from a decree of Basu SHIva Haraxy LAL, Addi- 
tional Subordinate Judge of Ballia. 


K. Verma for the appellants. 
B. Malik (with him K. N. Katju, P. N. Sapru and S. N. Verma) for 
the respondents. 
The judgment of the Court was delivered by 
+F, A. 494 of 1928 < 
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SuLAIMAN, A. C. J.—This is plaintiff’s appeal arising out of a suit for 
pre-emption. The plaintiffs are the widows and daughters of two deceas- 
ed brothers Hira Lal and Panna Lal; the vendor is the third brother 
Jawahir Lal and the vendees are strangers to the mahal. In the plaint 
it was alleged that all the five plaintiffs, that is, the two widows and their 
daughters were co-sharers in the two villages Parsia and Sakrahta. The 
sale deed covered other villages which were sold completely and in which 
the plaintiffs could not have had any right of pre-emption. Before the 
sale took place the vendees asked the vendor to serve notices on the co- 
sharers and two notices were sent, one to the widow and daughter of 
Hira Lal and the other to the widow and two daughters of Panna Lal. 
Both the notices were jointly addressed but the envelopes were addressed 
to the two widows only. 

` The defendants in their written statement denied that the daughters 
of the two deceased brothers of the vendor were co-sharers in these villages 
and also pleaded that the plaintiffs were estopped from claiming pre-emp- 
tion. 

The learned Subordinate Judge has held that the notices given by the 
vendor were defective and were not in accordance with the provision of 
law and therefore did not operate to create an estoppel against the plaintiffs. 
He further held that it was not proved that the daughters were co-sharers 
in these mahals and that inasmuch as the two widows had joined with 
them persons who had no right of pre-emption, they also lost their right. 
He accordingly dismissed the claim. 

On appeal before us it is contended that the evidence shows that all 
the plaintiffs were co-sharers and that in any case an opportunity should 
have been given to the plaintiffs to produce further documentary evi- 
dence. 

It will be convenient to dispose of the question of estoppel in the first 
instance, as in case that plea succeeds the suit would fail without any further 
finding. 

The notice sent by Jawahir Lal is printed on page 85. It recites that 
the vendor had arranged to sell his zamindari together with all the rights 
and interests and arrears due by tenants in Rajmalpur and Pachawar and 
shares in Parsia and Sakrahta for a lump sum of Rs. 56,700 calculated at the 
rate of about four annas per cent to Babu Gauri Shankar Prasad and his bro- 
thers. As Rajmalpur and Pachawar were complete villages no right of pre- 
emption would accrue on their sale. It is also admitted now that Babu Gauri 
Shankar Prasad had only one brother and not more than one brother. That 
notice was neither signed nor initialled but the heading showed that it was 
sent on behalf of Jawahir Lal. 

Section 14 of the Pre-emption Act requires that when a co-sharer 
proposes to sell any land in any case in which such sale would give rise 
to a right of pre-emption, he may give notice by registered post to all persons 
having a right of pre-emption in respect of such sale. Obviously the 
defendants intended that the notice should be given to cosharers who had 
a right of pre-emption in land in respect of which the sale took place. With- 
out knowing the exact price of the property which a co-sharer can pre-empt, 
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it would be impossible for him to make up his mind whether he should or Cwn 
should not purchase it. It follows that without a specification of the price 
settled as regards the land in which the person served with notice has a 
right of pre-emption, no fair opportunity would be given to him to decide Jwan Devi 
whether he should not purchase it. It is clear that the notice sent by ager ea 
Jawahir Lal did not specify the price settled as regards the shares in Parsia xan Prasan 
and Sakrahta, which alone the pre-emptors could take. Sal 

The widow and daughter of Hira Lal replied to this notice and their A C T 
reply is printed on page 71. In that they clearly informed the vendor 
that they were willing to purchase his share. They however pointed out 
that it was necessary to consult their relations who were at some distance, 
and asked for a detail of the rental and revenue of the share as well as 
copies of khatauni and khewat in order to know the amount of profits, 
They also asked for time till October 15, 1926. In that they certainly 
intimated that they were willing to purchase the property. The other 
notice addressed to the widow and the daughters of Panna Lal and which 
was sent to the widow of Panna Lal appears to have been replied to by her 
son-in-law. ‘There is evidence to show that the widow was living in her 
house with her son-in-law at the time but there is no direct evidence to 
show that the son-in-law communicated the contents of the notice to the 
widow. It must be conceded that the daughters ta whom notices were 
not sent separately cannot be deemed to have been served with any notice 
at all. 

Leaving aside the question that notices were not duly signed by the 
vendor, there is this further difficulty that the name of the brother of 
Gauri Shankar Prasad who was to be one of the vendees was not mentioned 
and instead it was stated that the property would be sold to his brothers. 

We therefore agree with the court below that the notice was defective 
and did not fulfil the requirements of Section 14 of the Pre-emption Act 
and that therefore there was no extinction of the right of pre-emption 
. under Section 15 of the Act. 

[Their Lordships then discussed the question whether the daughters 
were co-sharers or not and remitted certain issues. | 
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RAM SARUP (Defendant) ees 
Versus 
JAGDISH NARAIN (Plaintiff) * 1935 


` Civil Procedure Code, Or. 22, R. 4— Right to sue’—To be read as ‘right to appeals. 14 
when death takes place during pendency of appeal—Hindu Law—Joint family 

—Father and son—Decree against father—Son obtains declaration that decree Ntamar- 

not binding on his interest in joint property—Appeal—Son dies Lending appeal Act an I. 

—Mother substituted—Decree in favour of son becomes infructnous—Ap peal Sinai T 

to be allowed. 
The trial court having decreed the suit of a Hindu minor son for a decla- 
ration that a decree passed against his father was not binding on him and his 
share in the family property held by him jointly with his father could not be 
sold in execution of the decree against the father, the defendant filed an 
*F. A. 190 of 1929 ° 
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appeal in the High Court. During the pendency of the appeal the minor 
son died, and his mother, who claimed to be the legal representative of 
her deceased son, was arrayed as a respondent. Held, that the death of the 
son cannot alter what is an accomplished fact, viz., a decree in his favour 
even though the original right to sue was personal to him. In such a case 
the “right to appeal” survives to the opposite party against the legal 
representatives of the son, who represent his separate estate and who can avail 
themselves of the decree for the benefit of his estate, so far as 
his death does not deprive them of the fruits of such decree. Held, 
further, that the decree merely conferred immunity on the son’s interest 
in the joint family property against the adverse effects of the decree against 
the father, but with the son’s death his interest in the joint family pro- 
perty ceased to exist, and any declaration with reference to that interest 
having become meaningless the appeal must be allowed and the suit 
dismissed. 

The words “right to sue” in Or. XXII, C. P. C. should be taken to 
mean “right to appeal” where a party dies after decree in the suit but 
pending appeal. 

Padarath Singh v. Raja Ram, I. L. R. 4 All. 235 referred to. 


First APPEAL from a decree of Banu Giriset Prasap, Subordinate 
Judge of Bareilly. 


G. S. Pathak for the appellant. 
B. Malik for the respondents. 
The judgment of the Court was delivered by 


RacHHPAL SINGH, J.—This is a defendant’s appeal arising out of a 
suit for declaration. l 
The relationship between the parties will appear from the following 
pedigree: 
Kishen Narayan 





| | 
Prasadi Lal Kundan Lal 


Gaya Prasad=Mst. Bhagwandei | 
Deft. No. 2 | | 
“| Shib Sahai Ram Dayal 
Jagdish Narayan (PIff.) 
Ram Swarup 


Deft. No. 1 


Prasadi Lal died about 1897 leaving his son Gaya Prasad who was 
about one and a half years old at the time. After that Kundan Lal died 


` about 31 years ago leaving Ram Dayal his son, his other son Shib Sahai 


having’ predeceased him. Ram Dayal died leaving his son Ram Swarup, 
defendant No. 1 who instituted, in 1922, a suit against Gaya Prasad 
defendant No. 2 for rendition of accounts. Gaya. Prasad on the other 
hand filed a suit for partition of the alleged joint family property against 
Ram Swarup defendant No. 1. On April 3, 1922, the suit instituted by 
Gaya Prasad for partition was dismissed. Gaya Prasad preferred an appeal 
to this Court which was dismissed on November 14, 1927. The suit 
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which Ram Swarup defendant No. 1 had instituted against Gaya Prasad 
was decreed ex parte against him on September 22, 1924. Gaya Prasad 
made an application for setting aside the ex parte decree which was dis- 
missed by the first court. Against that order Gaya Prasad preferred an 
appeal which was dismissed by this Court on September 22, 1924. Final 
decree for a sum of Rs.10,000 was passed in favour of Ram Swarup 
against Gaya Prasad on August 16, 1926. 

Ram Swarup applied for execution. Some properties were sold and 
purchased by Ram Swarup himself. Some other properties which have 
been attached have still to be sold and execution proceedings are still 
going on. : - 

Jagdish Prasad, a minor son of Gaya Prasad defendant No. 1 insti- 
tuted the suit which has given rise to this appeal. He alleged that Ram 
Swarup defendant No. 1 and Gaya Prasad his (plaintiff’s) father were 
members of a joint Hindu family and the property attached and sold was 
ancestral joint family property, that Gaya Prasad did not prosecute the 
two above-mentioned cases properly and that therefore he (plaintiff) 
was not bound by the decree passed in favour of the defendant- No. 1 
against his father Gaya Prasad. He therefore asked for a declaration to 
this effect and prayed that one-half share in the properties in suit owned 
by him and his father be set apart by partition. In the alternative he 
asked for a declaration that he was entitled to one-fourth share 
in the properties and prayed that the same may be partitioned. The 
suit was contested by Ram Swarup defendant No. 1 on several grounds, 
his principal plea being that he and Gaya Prasad were separate in estate 
and that the decree in the aforesaid two suits were binding on Jagdish 
Prasad plaintiff. The court below found that Gaya Prasad and Ram 
Swarup were separate, but it held that the decree in favour of the defend- 
ant No. 1 could not be executed against the one-half share of the plain- 
tiff in that property which Gaya Prasad and the plaintiff held jointly until 
the defendant No. 1 could prove that such property was also liable. 

Against the decree passed by the Court below Ram Swarup. preferred 
the present appeal on April 24, 1929, and on July 12, 1929, cross-objec- 
tions were filed on behalf of Jagdish Narain minor plaintiff. On 
October 10, 1929, Jagdish Narain died and Mst. Bhagwandei his mother 
applied for substitution of her name. Ram Swarup defendant No. i 
objected to this application on the ground that Jagdish Prasad was a 
member of the joint family with his father and his interest in the pro- 
perty in dispute devolved on the latter by survivorship and therefore Mst. 
Bhagwandei had no right to be impleaded as the legal representative of 
Jagdish Narain. This Court remitted the following issue to the court 
below: 

Whether Mst. Bhagwandei, mother of the deceased minor Jagdish 
Narain, is a legal representative for the purposes of. this suit? 

The lower court returned a finding to the effect that as Jagdish 
Narain died in a state of jointness with his father Gaya Prasad, his mother 
could not be his legal representative for the purposes of the suit. The 
learned Judges who heard the application of Mst. Bhagwandei asking that 
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her name be substituted for Jagdish Narain did not decide the question 
as to whether or not she was the legal representative of the deceased. 
They directed that her name be substituted in place of the deceased so 
that the appeal may proceed “although ultimately it may be found that 
the suit should be treated as having abated.” 


The contention of the appellant is that having regard to the turn 
which the events have taken since the filing of the appeal it should be 
allowed. ‘The learned counsel for the appellant relies on a case decided 
by a Bench of two learned Judges of this Court reported in Padarath 
Singh v. Raja Ram" which certainly supports his contention. In that case 
it was held that where a Hindu minor, on whose behalf a suit to set aside 
his father’s alienation of joint ancestral property had been instituted, died 
pending the appeal, the right to maintain the suit lapsed with his death, 
as he never acquired any individual separate interest in the joint property. 
It was also held that the ‘right to sue’ to set aside an alienation made by 
his father being a personal one, his mother could not continue the suit 
as his heiress. But it seems to us that the learned Judges overlooked the 
fact that the plaintiff-respondent (son) had died after the decree and 
pending the appeal. They treated the appeal as a continuation of the 
suit and held that “whatever right to sue existed was personal to the 
minor Raja Ram; that Akauti Kuer (his mother) is not his heir, and, 
therefore, cannot continue the suit which should be dismissed.” In its 
result the decision was probably right—but the ground on which it pro- 
ceeded cannot hold good, at any rate, in cases governed by the Civil 
Procedure Code of 1908. Order XXII, Rule 11 provides 

in the application of this order to appeals, so far as may be, the word 
‘plaintiff’ shall be held to include an appellant, the word ‘defendant’, a 
respondent, and the word ‘suit’ an appeal. 

We think the grammatical variations of these words have to be 
similarly treated. “Right to sue” should be taken to mean “right to 
appeal” where a party dies after decree in the suit but pending appeal. 
When a Hindu son, being joint with his father, has obtained a decree in 
a suit brought by him to challenge an alienation by the father, and the 
son dies during the pendency of the appeal, the decree appealed from can- 


` not be affected unless it is reversed or interfered with by the decree in 


appeal. The abatement of the appeal or the death of the plaintiff-res- 
pondent cannot alter what is an accomplished fact, viz., a decree in his 
favour even though the original right to swe was personal to him. Once 
this right has been vindicated by a decree passed in his favour, his legal 
representatives can avail themselves of it for the benefit of his estate, so 
far as his death does not deprive them of the fruits of such decree. In 
such a case the “right to appeal” survives to the opposite party against the 
legal representative of the son (plaintiff-respondent) and it is imperative 
on the appellant seeking a reversal of the decree to bring his legal repre- 
sentatives on the record. The expression “legal representatives” is 
defined in Section 2(11) as a person, who, in law, represents the estate of 


a deceased person. So far as his interest in the joint family property is 
e 7I L. R. 4 All. 235 
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concerned it survives to the other members of his family. His legal heirs 
and assigns represent the rest of his estate, whatever it may be. Ordi- 
narily the court is not justified in embarking on an enquiry as to whether 
the deceased has left a separate estate to be represented by his heirs and 
assigns, and would do well to allow such heirs and assigns to be brought 
on the record in addition to the members of the joint family if the two 
sets are different individuals so as to give them an opportunity of sup- 
porting the decree appealed from for the benefit of his estate. 

In the case before us the mother of the deceased has been impleaded 
and is entitled to be heard in support of the decree. So is the father who 
has been a party throughout. There is no question now of the deceased’s 
right to sue, a decree having been passed in his favour. The defendant 
has the right to appeal and seek reversal of that decree on the merits of 
the case as they are in the altered circumstances brought about by the 
death of the original plaintiff. 

The decree appealed from is as follows: 

; the plaintiff’s claim for partition against defendant No. 1 is 
dismissed, but it is declared that decree No. 127 of 1922 is not binding 
on ‘the plaintiff and his half share in the property held by him jointly 
with Gaya Prasad cannot be sold in execution of the said decree unless 
and until Ram Swarup, defendant No. 1 proves the existence and extent 
of the liability of Gaya Prasad, defendant, against the plaintiffs. Parties 
to bear their own costs. 

It is clear that the person who alone could have the benefit of the 
declaration granted by the decree, having died, the decree has become in- 
fructuous or nugatory. The decree merely conferred immunity on his 
interest in the joint family property against the adverse effects of the 
decree against the father; but with his death his interest in the joint 
family property ceased to exist. It follows that any declaration with 
reference to that interest is meaningless. 

The result is that the appeal succeeds on the merits and is allowed. 
The decree appealed from is reversed. The parties shall pay their own 
costs throughout. ‘The cross-objections filed by the respondent are dis- 
missed. 


Appeal allowed 


CHINTAMANI anp orHers (Applicants) 
versus 
DEBI PRASAD anp OTHERS (Opposite parties) * 


Civil Procedure Code, Sec. 152—Decree—A p peal—Dismissed—W hether trial court 
` has power to amend decree—Civil Procedure Code, Sec. 115 and Or. 47— 
Order rejecting application for review—W hether revision lies. 

The trial court has power even after the dismissal of the appeal from 
its decree to make an amendment of the decree if the amendment is merely 
of a clerical or arithmetical mistake. 

A revision lies to the High Court against an order of the Court below 
rejecting an application for review. 
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Cv Crv. Revision from an order of W. F. G. Browne EsQ., Deputy 


1934 Commissioner of Garhwal. 


Debi Prasad Uniyal for the applicants. 
ee ie R. C. Ghatak for the opposite parties. 


Drsr PRASAD 





The following judgment was delivered by 


Bennet, Js BENNET, J.—This is an application in civil revision brought by a 
plaintiff-decree-holder against an order of August 10, 1933, of the Deputy 
-Commissioner of Garhwal. ‘The facts are that there was a suit brought 
by the plaintiff, the present applicant, asking for the cancellation of 4 
deed of gift and a declaration that the deed of gift did not affect his 
rights. This ‘suit was dismissed with costs on November 29, 1929. A 
first appeal was brought by the plaintiff and was decided by this Court 
on November 17, 1932, and was dismissed with costs. Subsequently on 
May 10, 1933, the defendant made en application to the Subordinate 
Judge to amend the decree, the application being under Section 152 of the 
Civil Procedure Code on the ground that there was a clerical or arith- 
metical mistake in the decree. The mistake in question was in regard to 
the fee allowed to the successful defendant. The valuation of the suit 
was Rs. 6,000. The percentage admissible on this was Rs. 270, but the 
decree contained Rs. 6-4-0 only. The court, without issuing notice to 
the plaintiff, amended the decree on June 26, 1933. On July 13, 1933, 
the plaintiff made an application to the court asking the court to review 
its order on the ground that the plaintiff had no notice and on the ground 
that the court had no jurisdiction because according to the plaintiff the 
decree had merged in the decree of the appellate court and therefore 
such an, application for correction of a clerical or arithmetical error would 
only lie to the appellate court, that is, to the High Court. The lower 
court passed an order on August 10, 1933, to the effect that the error was 
an obvious arithmetical error; that no new facts were disclosed in the 
High Court; arithmetical errors’ can be corrected at any time under Sec- 
tion 152 of the Civil Procedure Code and the application was rejected. 
A further grievance is made that the plaintiff states that he was not in- 
formed of the date when his application was considered. ‘The revision is 
directed against this order on August 10, 1933, refusing to review the 
order of correction. A preliminary objection was taken that no revision 
lies against an order refusing a review. Learned counsel referred to 
Lakshman Maruti Jadhav v. Maruti Lakshman Telit. This statement no 
doubt is laid down in that ruling but the ruling proceeded to consider the 
merits of the order and held that the court below was correct in its appli- 
cation of law. It therefore appears to me that the proposition in ques- 
‘tion was not laid down as an abstract one. 

Learned counsel referred to Brijnarain v. Tejbal Bikram Bahadur? for 
‘the proposition that the court below could not amend its decree when the 
decree had merged in the decree of the appellate court. That ruling how- 
ever dealt with-the case of a lowér court amending its decree by striking 
out the provisions for future interest in the decree. It is obvious that 


this was not a case of correction of a clerical or arithmetical error under 
26 Bom. L. R. 284 1L L. R. 32 AIL 295 
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Section 152. The ruling therefore does not apply to the section in ques- 
tion. No authority was shown by the applicant in revision for his pro- 
position. It appears to me that Section 152 of the Civil Procedure Code 
deals with the special case of correction of clerical and arithmetical mis- 
takes. In regard to that particular class of corrections the section provides 
that the correction may 

at any time be made by the court either on its:own motion or on the 

application of the parties. 
I consider that the words “at any time” have’a special significance in this 
section. The significance which those words have, in my opinion, is that 
they provide for a case like the present where the decree of the court below 
has merged in the decree of the appellate court. The section, in my opi- 
nion, gives the lower court power even in such a case to make an amend- 
ment ıf the amendment is merely of a clerical or arithmetical mistake. It 
would be highly inconvenient if it were necessary for such mistakes to form 
the subject of applications in this Court. If the order of this Court is 
desired, an application may be made in review. 

As regards the merit of the application it is necessary that there should 
be a certificate for the receipt of fees placed on the record before the order 
of dismissal of the suit which was on November 29, 1929. There are three 
certificates on the record as follows: 

For Rs. 150 filed on November 5, 1929; 

For Rs. 20 filed on the same date; and 

For Rs. 70 filed on November 4, 1929. 

There is no certificate on the record as it stands at present for the 
balance of Rs.-30. Accordingly I consider that the correct order in the 
interests of justice is that this revision should be allowed so far as it con- 
cerns Rs. 30 of the amount in question and that the revision should be 
dismissed so far as it concerns the remaining Rs. 240, that is, the correction 
of the decree will stand varied for Rs. 240. I may note that even if my 
view of the law were incorrect and it was not open to the court below to 
act under this section, this decree is a decree of this appellate court and 
it is still open ta me to correct that decree under the provisions of Section 
152, and I make the correction accordingly. I may note that this is with- 
in the competence of a single Judge as the amount in question is less than 
Rs. 1,000. 

Order varied 


[Ep.—But see Asma Bibi v. Ahmad Husain, J. L. R. 30 All. 290.] 


RAM NATH (Plaintiff) 
versus 
OUDH BEHARI LAL Aand oTHers (Defendants)* 

Civil Procedure Code, Sch. Il, Para 14(c) and Interest Act (XXXII of 1839)— 
Suit on pe note referred to arbitration—Award gives interest—Objec- 
tion to legality of award. 

The plaintiff brought a suit on a promissory note claiming interest. 
The trial court referred the case to arbitration and an award was filed 
Civ. Rev. 399 of 1933 bd 
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awarding interest to the plaintiff. On the objection of the defendant that 

the promissory note did not provide for the payment of interest, the trial 

court remitted the award for reconsideration. Held, that the Interest Act 

allows a court or an arbitrator to award interest under these circumstances, 

and the court below was not entitled to remit the award for reconsideration. — 

CIVIL Revision from an order of M. N. Banerji Esq., Munsif of 
Jhansi. 


N. C. Vaish for the applicant. 
G. S. Pathak for the opposite parties. 


The following judgment was delivered by 


BENNET, J.—This is a civil revision on behalf of a plaintiff under 
the following circumstances. The plaintiff brought a suit on a promissory 
note claiming interest. The trial court referred the case to arbitration 
and an award was filed awarding interest to the plaintiff. An objection 
was then taken to the trial court by the defendant that the promissory 
note in question did not provide for the payment of interest. The trial 
court considered that this amounted to an objection to the legality of the 
award apparent on the face of it within the meaning of Para. 14 (c) of 
the Second Schedule of the Civil Procedure Code and accordingly it re- 
ferred the arbitration for the reconsideration of the arbitrator. The 
arbitrator then filed an award in which he did not award any future in- 
terest, and the lower court has accepted that award and passed a decree on 
it. The revision is against this decree. The ground is urged in revision 
that the court below had no jurisdiction to remit the award for reconsi- 
deration. It appears to me that it is doubtful whether the want of provi- 
sion in the promissory note for the payment of interest was the kind of 
objection to legality of the award apparent on the face of it which is 
contemplated by Para. 14(c) of the Second Schedule. But in any case 
learned counsel admits that the lower court was wrong because the Interest 
Act will allow a court or an arbitrator ta award interest under 
these circumstances even though there is no provision in the 
promissory note for the payment of interest. The objection to the legality 
therefore was one which did not in fact exist. Under these circumstances 
the lower court was not entitled to remit the award for reconsideration, 
and the second award is not valid. Accordingly I set aside the decree of 
the court below and I direct that the court below shall proceed to consi- 
der the objections ta the first award of December 10, 1932, according to 
law, so far, if at all, as it has not disposed of those objections by its order 
of December 23, 1933. Learned counsel urges that there is an objection 
in regard to the immediate payment of Rs. 1,000 in the award which 
objection had not been disposed of. Costs of the revision are allowed to 


the applicant. 
Decree set aside 
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MAHARAJA ADITYA NARAIN SINGH (Plaintiff) 
VETSUS 
TULSHI PRASAD NARAIN SINGH ann otHers (Defendants) * 
Government of India Act of 1915, Sec. 101(4)—Interpretation of —Retirement 
of barrister judge—Requisite proportion of barrister judges disturbed—W het her 
High Court legally constituted. 

The mere fact that the vacancy caused by the retirement of a barrister 
judge from the High Court, which has the effect of disturbing the requisite 





Cj. 


Bajpal, J. 


proportion of barrister judges, has not been filled up does not render the ' 


High Court illegally constituted so as to deprive the subsisting judges of 
their ordinary jurisdiction. 

OBJECTION by Sir Tej Bahadur Sapru. 

The judgment of the Court was delivered by 


SULAIMAN, C. J.—The learned counsel ‘for the applicant has taken a 
preliminary objection tbat this High Court is not legally constituted in- 
asmuch as the vacancy caused by the transfer of Mr. Justice Young from 
Allahabad to Lahore has not been filled up. The argument of course 


takes it for granted that Mr. Justice Young has retired from this High | 


Court today. There is no affidavit before us to show that he has actually 
taken over charge at Lahore. We shall, however, assume for the purpose 
-of this objection that he has retired from this High Court Bench. 

No doubt the Government of India Act, Section 101, requires that 
each High Court shall consist of a Chief Justice and as many other Judges 
as His Majesty may think fit to appoint. Up till the time of retirement of 
Mr. Justice Young there were certainly one Chief Justice and eight Judges. 
The learned counsel for the applicant asks us to make a second assumption 
that His Majesty has thought fit after the retirement of Mr. Justice Yourig 
to have one Chief Justice and eight Judges. We may make this assumption 
also in order to consider this objection. The provisions of the Govern- 
ment of India Act contemplate three classes of Judges of the High Court, 
(1) permanent Judges appointed by His Majesty who are called the Judges 
of a High Court of Judicature, (2) Additional Judges appointed by the 
Governor-General in Council who act and have all the powers of a Judge 
of the High Court and (3) Officiating Judges who are appointed by the 
Local Government to fill up temporary vacancies till permanent appoint- 
ments are made. - 

- Section 101 further lays down the qualifications of a Judge of a High 
Court and then contains the Proviso that not less than one-third of the 
Judges of the High Court, including the Chief Justice but excluding the 
Additional Judges, must be Barristers or Advocates as aforesaid and that not 
less than one-third be members of the Indian Civil Service. 

At least in practice, the Proviso has been interpreted so far as meaning 
that the Chief Justice must be a Barrister Judge and that one-third of the 
total strength of the permanent Judges including the Chief Justice must be 
Barristers and one-third must be members of the Indian Civil Service. 

_ -*Objection in P. C. A. 36 of 1932 © 
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The Proviso does not in express terms apply to Additional Judges, 
for it excludes them. We think that a fortror: the Proviso does not apply 
to Officiating Judges appéinted by the Local Government. It follows 
therefore that there is no defect at all if the Officiating Chief Justice 
happens to be a non-Barrister or an Officiating Judge a non-Barrister or 
non-Civilian Judge in place of a Barrister or Civilian Judge, who has either 
retired or gone on short leave. 


There is a distinction between the constitution of a High Court 
which consists of one Chief Justiceship and a fixed number of Puisne Judge- 
ships and the actual group of individual Judges who for the time being 
constitute the High Court. If the constitution itself were altered and a 
Judgeship were abolished which would disturb the requisite proportion 
there would certainly be a defect in the constitution. But if there be a 
temporary vacancy caused by the retirement, resignation or going on leave 
of a Chief Justice or a permanent Judge the constitution, in our opinion, 
would not be illegal. 

That this is so is clear from the provisions in Section 105(1) of the 
Act and which show clearly that in the case of a vacancy in the office of a 
Chief Justice or during his absence the Local Government is bound to ap- 
point one of the other Judges to perform the duties of a Chief Justice of the 
Court until some person has been appointed to the office by His Majesty. 
This sub-section, therefore, implies that there would be a gap between the 
retirement of a permanent Chief Justice and the appointment of a new 
Chief Justice during which period the Local Government must appoint an 
Officiating Chief Justice. Similarly Sub-section 2 of the section provides 
that on the occurrence of a vacancy in the office of any other Judge of a 
High Court or during his absence or on the appointment of such Judge to- 
act as Chief Justice, the Local Government may appoint a person who 
possesses the necessary qualifications to act as a Judge and the person so 
appointed may sit and perform the duties of a Judge until His Majesty has 
made the permanent appointment. ‘This sub-section also contemplates an 
interregnum during which there would be a vacancy in the permanent 
strength of the Bench which may be temporarily filled up by an appoint- 
ment of an Officiating Judge. 

It follows that it is not essential that a temporary vacancy must be 
filled immediately otherwise the subsisting Judges would not have jurisdic- 
tion to act. 

Obviously there may be retirement due to sudden death and it would 
be impossible to fill up the vacancy immediately. On November 5, 1898 
Sir Louis Kershaw, Chief Justice of this High Court, suddenly died. The 
Judges no doubt suspended their sitting until Sir George Knox was appoint- 
ed as the Acting Chief Justice; but he acted as Chief Justice during the inter- 
regnum before the appointment of Sir Arthur Strachey in December fol- 
lowing. Such a vacancy had occurred in this High Court also when Sir 
Arthur Strachey, the Chief Justice, died suddenly and his successor was not 
appointed by His Majesty till some time afterwards. There was similarly 
another vacancy in the permanent strength of this High Court when Mr. 
Justice Banerji suddenly died and it was some time before his successor 
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could be appointed. In our opinion the provisions of Section 105 indicate 
that such a gap is recognized by the legislature and it was not the intention 
of the legislature that such a temporary vacancy would render the exist- 
ing constitution of the High Court imperfect or fatally defective. 


There have also been cases where Judges other than Barrister Judges 
have officiated as a Chief Justice of this High Court and it was not con- 
sidered that the Proviso to Section 101, Sub-section 3 would apply to them. 
Sir George Knox, Sir P. C. Banerji and Sic Lal Gopal Mukerji have off- 
ciated as Chief Justice on several occasions which, in our opinion, was in 
‘conformity with the provisions of the Government of India Act. 

The learned counsel for the applicant has strongly relied on the circum- 
stance that when the vacancy in the permanent Judgeship of the Lahore 
High Court was filled up by the appointment of a Judge who was neither 
a Barrister nor an Advocate and did not fulfil the requirements of Section 
101, Sub-section 2 of the Government of India Act, a Validating Act (12 
and 13 George V, c 20), had to be passed under which a person who had 
been a Pleader of one of the High Courts was deemed to be eligible for 
such appointment, and the Act was given a retrospective effect. 


That was a case where a Judge of a High Court who did not possess 
the qualifications required by the Government of India Act had under 
some mistake been appointed a Judge and had acted as such Judge for 
some time before the defect was discovered. It was, therefore, necessary 
to pass a Validating Act in order to render valid all the actions taken by him 
during the short time and it was further necessary to give the Act a re- 
trospective effect. 

The point raised before us is not that the subsisting Judges of this 
Court are not qualified but that the number of the Judges having been re- 
2o there are no longer one- -third of the subsisting Judges as Barrister 
Judges. 

A similar objection was taken in a different form before a Full Bench 
of the High Court in 1887, Lal Singh v. Ghansham Singh'. Under the 
High Court of Judicature Act of 1861, it was provided that the High 
Court shall consist of a Chief Justice and as many Judges not exceeding 
fifteen as Her Majesty may from time to time think fit to appoint. There 
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was no minimum fixed under that Act. But the Letters Patent granted . 


to this High Court in Clause (2) laid down that the High Court shall 
consist of a Chief Justice and five Judges and the Chief Justice and Judges 
were also named therein. Thus in 1887 when the clause of the Letters 
Patent was in force and had not in any way been amended by the Gover- 
nor-General in Legislative Council, it was considered that there should 
be at least one Chief Justice and five Judges in this Court. But it so hap- 
pened that although that strength was maintained up to 1868, from that 
year down to 1887 there never had been actually five Judges in addition 
to the Chief Justice, but only four Judges. Objection was accordingly 
taken that the constitution of the High Court was contrary to the mini- 
- mum fixed in the Letters Patent and that therefore the subsisting Judges 
had no Prago to act as Judges. This objection was oversee by a 
IL L R. 9 All. 625 
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Full Bench of five Judges who came to the conclusion that the vacancy in 
one judgeship was not fatal. The learned Chief Justice in particular quoted 
an extreme example, namely, that of a Judge of a High Court while going 
to England on leave round the Cape of Good Hope or by way of America 
and the ship being wrecked on the voyage, the exact date of the sinking 
of the ship not being known. In such a case there might be no possible 
means of knowing when the Judge actually died or of knowing whether 
he was in fact dead, and accordingly there may be no filling up of the 
vacancy caused by his death. The learned Chief Justice pointed out that 
from the wording of the corresponding sections of the old Act it followed 
that it was not compulsory to appoint a Puisne Judge in place of a Puisne 
Judge, who, either may be on furlough or absent or dead or might have 
resigned, but that the Act only provided that it shall be lawful to appoint 
a person to act as a Judge of the said High Court. The use of the words 
“shall be lawful” did not indicate that it was intended that it was compul- 
sory to fill up the post of a Puisne Judge. The learned Chief Justice 
further observed that no omission on the part of the Crown to fill up 
vacancy under the Act amongst the Puisne Judges can operate to discharge 
or to suspend the jurisdiction and functions of the Chief Justice and sub- 
sisting Judges of the Court. The other learned Judges concurred in the 
conclusion. 


The opinion of the Full Bench is binding on us and it shows that the 
requirements in Section 2 of the High Courts Act of 1861 which are simi- 
lar to the requirements contained in Section 101 of the Government of 
India Act 1915 are not necessary in the case of temporary vacancies, 
whether such vacancies are filled up by the appointment of Officiating 
Judges or whether they are held up in abeyance temporarily. It is a sig- 
nificant fact that although the new Government of India Act was passed in 
1915 the language of the Proviso to the old Section 2 was reproduced in 
the Proviso to Section 101 of the new Act. ‘The legislature must be pre- 
sumed to have been aware of the ruling of the Full Bench of this Court 
in which the opinion was clearly expressed that these requisites were not 
necessary in the case of a vacancy. We are accordingly of opinion that 
the mere fact that the vacancy caused by the supposed retirement of Mr. 
Justice Young from this Court has not been filled up does not render the 
High Court illegally constituted so as to deprive the subsisting Judges of 
their ordinary jurisdiction. 

Objection overruled 


[Ep.—The same point was also raised in Collector of Etab v. Gulab 
Kunwar (F. A. 455 of 1931 decided on May 7, 1934) and the following 
judgment was delivered by 


Muxerji and BENNET, JJ.—When this appeal came up for hearing 
Mr. Baleshwari Prasad, one of the learned counsel for the respondent, 
raised the objection that this High Court was not today properly consti- 
tuted, and therefore, the appeal could not be heard by us. 


The basis of his argument is that Mr. Justice Young has gone away 
and hasebeen appointed the Chief Justice of the Lahore High Court, and, 
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therefore, this High Court is short by one Barrister Judge. His further 
argument is that under Section 101 of the Government of India Act at 
least one-third of the Judges of the High Court should be barristers and, 


as that rule has not been complied with, the High Court is not properly: 


constituted. 

Of the two arguments the first is a question of fact. We have not 
got any evidence before us that Mr. Justice Young is not yet a member of 
this Court. He went away on leave. Till he takes over charge in the Lahore 

--High Court, he continues to be a member of this Court. We are asked 


to take judicial notice of the fact that Mr. Justice Young has taken over the ' 


charge of the Lahore High Court. But no judicial notice can be taken of 
a fact like this. 

The second argument is, in our opinion, not sound. Section 101, 
Clause (4) no doubt provides that at least one-third of the Judges of the 
High Court shall be barristers. But this does not mean that if on account of 
certain reasons a vacancy occurs the other Judges of the High Court shall be 
deemed incompetent to carry on the work of the High Court till the 
vacancy has been“filled up. For reasons, which may occur without any 
previous intimation, for example, if a barrister Judge or a civilian Judge 
happens to die suddenly, there is bound to be a vacancy and, if the argu- 
ment of Mr. Baleshwari Prasad be good, the other Judges cannot work 
legally till the vacancy has been filled up. Now it will take some time 
for the Local Government to secure a suitable appointment. If the argu- 
ment of Mr. Baleshwari Prasad had been sound, we should have expected 
some provision in the Government of India Act which should have said 
that the High Court should not function till the appointment had been 
made. 

An occurrence like the one which has been made the basis of this 


argument must be happening very often, having regard to the fact that - 


we have seven High Courts in India. If the argument were at all sound, 
some provision against that argument would have been provided for by 
the legislature. We may mention here that a similar objection, though not 
exactly in these terms, was raised before this High Court in the year 1887. 
The objection there related to the number of Judges. At that time the num- 
ber of the Judges, who were functioning, was short by one, and the argu- 
ment was raised that the High Court was not properly constituted. A 


Full Bench of this Court decided otherwise—vide Lal Singh v. Ghansham 


Singh". 
In our opinion, the objection has no force and is hereby overruled.] 
*L L R. 9 All. 625 
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HAIDARI BEGAM 
Versus 
JAWAD ALI* 

Criminal Procedure Code, Sec. 491—Application by a Mohammedan lady for 
custody of her minor child—Whether High Court should entertain 
application, 

Where a Mohammedan lady, who had been divorced by her husband, 
applied to the High Court under Sec. 491 that her minor son aged four 
years be brought before the Court by her husband and be delivered to the 
applicant, as under the Mohammedan Law the mother was entitled to the 

' guardianship of a child under seven years of age, held, that the applicant 
could seek her remedy under a special Act, viz., the Guardian and Wards 
Act, by an application to the District Judge, and the High Court should 
not exercise its power under Sec. 491, Cr. P. C., and in any case in the pre- 
sent case it was more convenient that the case should be considered under 
the Guardian and Wards Act. 


APPLICATION under Section 491 of the Criminal Procedure Code. 
Sir Te] Bahadur Sapru and S. M. Husain for the applicant. 


The opposite party was not represented. 
The following judgment was delivered by 


BENNET, J.—This is an application which has been made to this 
Court under Section 491 of the Criminal Procedure Code by Mst. Hai- 
dari Begum who was married to the opposite party Saiyed Jawad Ali Shah 
known as the Mian Saheb of Gorakhpur. The application is that the 
minor son aged 4 years of the parties should be brought before this Court 
and be delivered to the applicant. It is stated that on July 29, 1933, the 
applicant left Gorakhpur to go to the house of her father in Lucknow and 
she expected her husband to follow with the child, but her husband did 
not come or send the child, and on August 2, she received a letter from 
her husband divorcing her. Her husband has kept the child. She has 
therefore made this application as under the Muhammedan law the mother 
is entitled to the guardianship of a child under 7 years of age. Now the 
first question which arises is whether this Court should exercise its discre- 
tionary power under Section 491 in this matter. The discretionary power is 
given by the following words: “Any High Court may, wherever it thinks 
fit, direct ” In the present case it appears to me that there is another 
form of procedure which may be adopted by the applicant under the 
Guardian and Wards Act, and the question is which of these forms of 
procedure should be adopted in the present case. I will briefly refer to 
the sections of the Guardian and Wards Act, VIII of 1890, which apply. 
Under Section 7 the Court may appoint a guardian for a minor. The 
court is not tied down to select as guardian the natural guardian under 
the personal law of the minor; that is, the court in the present case is not 
bound down to appoint the mother as guardian. ‘The criterion in Section 7 
is “Where the court is satisfied that it is for the welfare of a minor that an 


a *Cr. Mis. 533 of 1933 
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order should be made.” Under Sec.12(1) the court may diréct that 
the person having the custody of the minor shall produce him. It is 
therefore open to the court of the District Judge of Gorakhpur to enter- 


tain an application under Section 12 for the production of this minor. , 
Under Section 45(1) (a) if the person having the custody of a minor’ 


objects to produce him or cause him to be produced in compliance 
with a direction under Section 12(1), such person is liable to a 
fine not exceeding Rs. 100 etc. and to detention in civil jail until he 
undertakes to produce the minor or cause him to be produced. The 
district court therefore can enforce its order for production of the minor 
by detention in the civil jail. There is no doubt therefore that under the 
Guardian and Wards Act the district court has ample powers to compel the 
production of a minor from the custody of any person. Now the follow- 
ing considerations arise in regard to the two methods of procedure which 
are open to the applicant in this case: 


(1) The power under Section 491 of the Criminal Procedure Code 
is a general power of the nature of a Habeas Corpus. The power under 


the Guardian and Wards Act is a power under a special Act dealing with . 


a special subject, that is, the subject of minors. I consider that where 
there is a special Act dealing with a special subject resort should be had 
to that Act instead of to a general provision. In the present case it is 
more desirable that the matter should be heard under the special Act be- 
` cause there are provisions in the special Act such as Section 7 which indi- 
cates to the court how it should proceed, whereas in the general provision 
in Section 491 of the Criminal Procedure Code there are no special provi- 
sions to indicate to the court as to how it should proceed in the case of a 
minor. No doubt Sub-section (1) (4) states that the person when pro- 
duced should be dealt with according to law, and therefore the court may 
refer to the Guardian and Wards Act as indicating the law on the subject, 


but it appears to me that it is more convenient that the case should be — 


considered under the Guardian and Wards Act. 


(2) The next point is that under the Guardian and Wards Act the ` 


enquiry could be made at Gorakhpur where the husband and the child 
are residing and where the applicant has been residing up till lately, as 
it is stated that she left Gorakhpur on July 29, 1933. Learned counsel in- 


forms me that as far as he has been able to ascertain there are no rules for | 


procedure framed as yet under Section 491(2). It will therefore be diffi- 
cult, if there is an enquiry under Section 491(2), to know under what rules 
that enquiry should proceed as no special rules have yet been framed. The 
suggestion is that the procedure should be by affidavit on each side. I do 
not consider that procedure by affidavit is at all as satisfactory as procedure 
by the examination of witnesses who are produced-in court and subjected 
to cross-examination. ‘This Court cannot however make an enquiry by 
the hearing of witnesses under Section 491 of the Criminal Procedure Code 
and if it did a great deal of time would be taken up and it would be incon- 
venient for the witnesses to make the long journey of 200 miles from 


Gorakhpur to this Court. 


(3) The third point which occurs to me is that it is a general rule ~ 
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of procedure that where courts of different rank have jurisdiction then an 
application should be made in the lowest court which has jurisdiction. 
Accordingly the application would be more properly made in the district 
court at Gorakhpur. I may instance for example the case of criminal revi- 
sions where in numerous rulings this Court has laid down that an applica- 
tion in revision should be directed in the first instance to the Sessions Judge, 
although in that case the Sessions Judge himself cannot dispose of the mat- 
ter but can only forward it to this Court. Another example would be in 
the case of further enquiry into a criminal complaint which has been dis- 
missed. No doubt it would be open to this Court to direct such a further 
enquiry, but there is also no doubt that if an application were made to this 
Court and the fact was that no such application had been made to the 
District Magistrate or to the Sessions Judge, then this Court would direct 
that the application should be made to one of those courts. 


(4) The next point is whether the proceedings in the present case 
ought to be criminal or civil. Learned counsel referred to a ruling reported 
in Zara Bibi v. Abdul Razak*. In that case, which was heard in the year 
1910 by a single Judge, the question of taking action under the Guardians 
and Wards Act was not mentioned. ‘he case, however, appears to have 
been different because the allegation was on behalf of the wife that her 
husband had attacked the person in charge of their two boys and had for- 
cibly taken those two boys away. In the present case there is no such allega- 
tion of force as the suggestion is that the wife left her home at Gorakh- 
pur and the child remained there. Learned counsel suggested that there 
was an element of fraud because the husband had undertaken to follow 
her with the boy. But that is a matter for subsequent enquiry. In the 
present case the husband is admittedly a religious leader of the Muslim 
community in Gorakhpur known as the Mian Saheb and is so described in 
the heading of the application. It does not appear desirable that religious 
leaders should be brought into the criminal courts where the matter can 
be disposed of by the civil courts. 

(5) The next point is that an order by the High Court under Sec- 
tion 491 of the Criminal Procedure Code would not bar a party from 
making an application to the District Judge under the Guardian and 
Wards Act. The proceedings in this Court therefore would not be final 
and it is not desirable that this Court should take proceedings which are 
not final unless there is such urgency in the matter that a remedy does 
not exist otherwise. As I pointed out in the present case a remedy can 
be obtained just as soon from the District Judge under the Guardian and 
Wards Act as from this Court. There is no advantage therefore from 
the point of view of urgency in applying to this Court. 

(6) The real issue which has to be decided is, who is to have charge 
of this child? Whether this question is decided by this Court under Sec- 
tion 491 or decided by this Court on an appeal from the order of the 
District Judge appointing a guardian under the Guardian and Wards 
Act is the matter to be considered. In the procedure under Section 491 
this Court will have to decide merely on affidavits, but on an appeal from 

e 112 Bom. L. R. 891 
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the District Judge this Court will have before it the record of the evidence CraNar 
of witnesses on either side who have been subjected to cross-examination. a 
In such an appeal this Court will have very much more material and better — 
material to enable it to form an opinion on the matter. Procedure by Hamari 
affidavit is only suited for interlocutory matters in which only a tempo- va 
rary decision is to be given. Where there is to be a decision of a perma- Jawan Att 
nent nature, such as the permanent custody of this child, I am of opinion 
that procedure by affidavit is eminently unsuitable. Consequently it is 
much better that the procedure should be under the Guardian and Wards 
Act and that after a full enquiry the matter should comé to this Court. 
That procedure will be a final procedure and the disadvantage of two 
proceedings, one criminal and one civil, will be avoided. 

(7) I find that the ruling on which learned counsel for applicant 
relies reported in Zara Bibi v. Abdul Razak? refers to not only Section 
491 but to certain rules made by the Bombay High Court under that 
section. On page 894 the learned Judge stated: 

And while it appears by Section 491 to be left entirely to the discretion 
of the court, whether it should or should not direct the person to be 
brought before it to be dealt with according to law, where the person has 
so been brought before it, Rule 794 appears to deprive the court of all 
further discretion and commands that in the absence of cause being 
shown against the rule, which ot course is a very different thing from 
allowing the court to exercise its discretion, even where technically the 
cause is inadequate, the court shall pass an order that the person or persons 
improperly detained shall be delivered to the person entitled to their custody. 

On page 895 the court observed: 

Now, were we in the same position as the English Courts are under writs 
of Habeas Corpus under Section 491, I should have had I think very little 
difficulty in acceding to the argument of Mr. Jinnah for the opponent, an 
argument which has all along had my complete sympathy. But I have 
felt throughout a very great difficulty arising out of the actual words of 
Section 491 read with Rule 794. 

These quotations show that the court acted because it felt itself con- 
strained to act by virtue of the Rule 794 of the Bombay High Court 
rules, and that if it had had a discretion in the matter the court would not 
have acted under Section 491. In the present case there are no rules 
framed by this Court under Section 491, Clause (2), and therefore the 
discretion of this Court under Section 491 is not fettered. The ruling 
therefore is no authority for the proposition that the Bombay High Court 
would have acted under Section 491 in the present case. 

For all these reasons I consider that this Court ought not to exercise 
its powers under Section 491 and I leave the applicant to apply for her 
remedy to the District Judge of Gorakhpur. I therefore refuse to take 
action on this application. 

Learned counsel applies for permission to file a Letters Patent Appeal 
under Section 10 of the Letters Patent and at the same time he informs 
that he considers that such permission is not necessary for him to file an 
appeal. All that I can say in this matter is that in Letters Patent Sec- 
tion 10 of this Court it is laid down that a Letters Patent Appeal does 
712 Bom. L. R. 891 ? 
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not lie from an order passed in the exercise of criminal jurisdiction of one 
Judge. Accordingly I consider that I cannot grant permission for a 
Letters Patent Appeal. : 

Application dismissed 


[Ep—A Letters Patent Appeal was filed against the order of 
Bennet, J. The appeal was heard by Mukerji and King, JJ., who held 
that no appeal was maintainable under Clause 10 of the Letters Patent 
from an order dismissing an application under Sec. 491, Cr. P. Code. 
The judgment in this Letters Patent appeal is reported at page 684 of this 
volume. 

Subsequently an application was made to the High Court under 
Clause XII of the Letters Patent for the guardianship of the minor child, 
and this application was granted. The judgment of the High Court is 
reported at page 399 of this volume. ] 


PRIVY COUNCIL 


JAGANNATH and orners (Defendants) 
VETSUS 
f SHRI NATH anp oTHERs (Plaintiffs) * 

Hindu Law—Alienation— Joint family property—Sale effected for family necessity 
and for payment of vendors antecedent debts—Enquiries made by vendee— 
Collusive suit to set aside sale—Delay in suing—Effect of. 

The Karta of a joint Hindu family executed a sale of a joint family pro- 

ty. The sale was not questioned during the lifetime of the vendor, who 
had survived for nine years. The present suit to set aside the sale 
was filed on the last day of limitation by all the members of the joint 
family (a large number of them being minors) excluding a son and a 
grandson of the vendor, who were impleaded as the fourth and fifth de- 
fendants. ‘The fourth and fifth defendants were the eldest members of 
the family and heads of their respective branches, which were entitled to 
nearly one-half of the joint family properties. They not only witnessed 
the sale deed, but helped to bring it ‘about and approved of it. 
They were the vendor’s right-hand men and borrowed practically all 
the money disallowed by the High Court, and were therefore in a better 
position than any one else to say whether it was applied for the necessary 
purposes of the family. They allowed their children, who were all minors 
but one, to figure as plaintiffs and were themselves impleaded as defen- 
dants. ‘They did not go into the witness-box in support of the plaintiffs’ 
case, in which they were so largely interested. The bulk of the consi- 
deration was left in the hands of the vendee to be paid to creditors; and 
the vendee made the payments and kept the returned bonds and promis- 
sory notes with himself as stipulated in the sale deed. The money dis- 
allowed by the High Court was represented by some of these bonds which 
were executed by the fourth and fifth defendants at a time when the 
vendor was very old. It was in evidence that the vendor was in impe- 
cunious circumstances and constantly borrowing for the necessities of his 
large family. Held, that this was a collusive suit and the conduct of the 
fourth and fifth defendants affords ample corroboration of the other 
evidence that this sale was effected for necessary family purposes and for 


*P. C. A. 31 of 1932 
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the payment of the vendor’s antecedent debts, and so was binding on the | 


joint family, and the suit should therefore be dismissed. 
Gauri Shankar v. Jirvan Singh, 32 C. W. N. 257; Masit Ullah vw. Damodar 
Prasad, 53 I. A. 204 relied on. i 
APPEAL from a decision of the High Court of Judicature at Alla- 
habad, reported in 52 All. 391. 


W. Wallach and W. Dutt for the appellants. 
J. M. Parikh for the respondents. ; 


The following judgment was delivered by 


Sm Jonn Warrıs—This is a suit of the usual character to set aside 
a sale of joint family property by one Mathura Prasad, from whom the 
plaintiffs and the fourth and fifth defendants are descended, as shown in 
the following pedigree:— 


MATHURA Prasap (died 1918) 


| | 


| 
Basdeo Sidh Narain Ram Pratap (Deft. No. 4) 
(died 1895) (died 1919) (died 1931) 





3 Sons (Pltfs. 9, 10 and 11) 
| | 
Batuk Raghu Nath 
(Pltf. No. 7) (Pitf. No. 8) 


| | | 
Bisheshar Nath Bhairon Nath Shri Nath 
(died dk (Dft. No. 5) (Pltf. No. 1) 
| | : | 
Jagtamba Raghunandan Satdeo Gayatri Suba Lal 


Prasad (Pltf. No. 3) (Pltf. No. 4) Prasad (Pitf. No. 6) 
(Pltf. No. 2) (Plef. No. 5) 


It was alleged in the plaint that Jagannath, the first defendant, had 
induced Mathura Prasad, who was blind and deaf and a very old man, to 
execute a sale deed in his favour on September 13, 1910, of zemindari 
property belonging to the joint family, and worth about Rs. 10,000, with- 
out any lawful necessity, for an inadequate consideration of Rs. 6,000, 
which was in great part fictitious. It was also alleged that he had cleverly 

- induced the fourth and fifth defendants, Ram Pratap, one of Mathura’s 
sons, and Bhairon Nath, one of his grandsons, to witness the sale deed by 
tempting and misleading them, 

-The first defendant in the written statement filed on behalf of himself 
and his minor sons, the second and third defendants, denied that the pro- 
perty was joint family property, and alleged that the sale deed had been 
executed by Mathura for the payment of antecedent debts and for the 
lawful necessities of the joint family by the advice of, and in consultation 
with, his son, Ram Pratap, and his grandson, Bhairon Nath, the fourth 
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and fifth defendants. Rs. 6,000 was a fair and proper price, and none of 
the consideration was fictitious. The sale has not been questioned 
during the lifetime of Mathura, the vendor, who had survived for nine 
years, and the suit which was filed on the last day before it would have 
become statute-barred, was barred by acquiescence. The chief reason for 
bringing it was that Jagtamba Prasad, the second plaintiff, had recently 
passed the muktarship examination and began to carry on litigation. 

None of the plaintiffs’ family who knew anything about the sale or 
the circumstances attending it were put into the box. Only three wit- 
nesses were called for the plaintiffs: of these, the first plaintiff, Sri Nath, 
had been living elsewhere for seven or eight years before the sale, and the 
second plaintiff, the aforesaid Jagtamba, was only twelve at the date of 
the sale. They and another witness gave evidence that the suit property 
was ancestral. ; 

Jagtamba also deposed that Mathura was blind and deaf for some 
years before the execution of the sale deed. In cross-examination he 
stated that Mathura’s sons, Sidh Narain, who, according to the plaint 
pedigree, was 38 at the date of the sale, Ram Pratap, who was 36, and his 
grandson, Bhairon Nath, who was 26, had never made any attempt to get 
back the property. He himself had instituted this suit within a year of 
his beginning to practise as a mukhtar, but could not say why Ram Pratap 
and Bhairon Nath, who were the eldest members of the family, had not 
joined as plaintiffs, as he had never asked them. Nor could he say how 
they were induced and tempted to witness the sale deed, as alleged in the 
plaint. He had inquired, but had been told it was a secret. 

Their Lordships have set out this evidence because, in their opinion, it has 
an important bearing on the case which has not been noticed in the judg- 
ment of the High Court, which reversed the judgment of the Subordinate 
Judge and decreed the suit. 

The sale deed (Exhibit A) set out that Rs. 900 had been paid in cash, 
and both Courts found that the money was obtained for necessary pur- 
poses. Adding Rs. 119 for registration expenses, there remaincd a balance 
of Rs. 4,981, which was left in deposit with the vendee to be paid to 
specified creditors, under six heads:— 


(1) A mortgage dated the 4th October, 1907, executed by 
Mathura Prasad in favour of Suraj Pratap and others. 1,180 
(2) Debts due to Suraj Pratap, his brother, Krishna Dat, and 
his father, Sheo Garul Ram, under unregistered bonds ın 


respect of interest due on the above bond, item No. (1) 1,370 
(3) A debt due to Prabhu Nath, Brahman, on the basis of 7 

unregistered bonds 325 
(4) A debt due to Parmeshar in respect of an unregistered 

bond in Hindi : 950 
(5) A debt due to Kedar Nath in respect of an unregistered 

bond in Hindi ; 675 
(6) A debt due to Jamuna Datt in respect of unregistered 

bonds A : an ; a ; : 481 


The High Court allowed items 1 and 5 and so much of item 2 as 
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represented interest due under the mortgage mentioned in item 1. The 
balance due under item 2 was said to have been borrowed in separate sums, 
which were included in the unregistered bond for Rs. 1,370. 

As regards items 3, 4 and 5, it was also recited that they 
were due by the vendor under unregistered bonds, and that the vendee 
was to take back these bonds executed by. the vendor and keep 
them as authority. When, however, the defendant came to pay these 
debts it turned out that there were no such unregistered bonds executed 
by the vendor for the amounts specified, but bonds or promissory notes 
for smaller sums, making up the totals, some of them executed by Mathura 
Prasad himself or by him and his son, Ram Pratap. These sums the High 
Court allowed, but they disallowed a sum of Rs. 2,654 vouched by bonds 
and promissory notes executed by Ram Pratap or Bhairon Nath, the fourth 
and fifth defendants. Two trifling sums vouched by documents executed 
by Bhairon’s~brother, Shri Nath, and Batuk may be disregarded. 

In September, 1910, when the sale deed was executed, Mathura Pra- 
sad, according to the plaintiffs’ own case, was an old and infirm man with 
a large undivided family. In the sale deed, which was witnessed by Ram 
Pratap and Bhairon Nath, Mathura Prasad states that he was hard pressed 
for money to pay the debts which he had incurred and to provide for 
impending household necessities, and that, as there was no other conceiv- 
able way of paying his creditors, he-had resolved to sell this zemindari 
property. 

There is the uncontradicted evidence of the first defendant that the 
sale was settled at a meeting with Mathura Prasad, in which fourth and 
fifth defendants took part. ‘This was only natural, as on Mathura’s death, 
which could not be long delayed, they and their children would become 
entitled to nearly half of the joint family property, Ram Pratap’s branch 
to one-third, and Bhairon’s to one-ninth. ‘There is therefore every reason 
to believe that they not only witnessed the sale deed, but helped to bring 
it about and approved of it. Mathura’s own borrowings, with and with- 
out Ram Pratap, shows that he was in impecunious circumstances and 
constantly borrowing for the necessities of his large family. As it became 
more difficult for him to get about, it was only natural that he should 
send Ram Pratap or Bhairon instead of going himself, and not very sur- 
prising that the lenders should get promissory notes from them which 
might afterwards be included in a registered bond executed by Mathura 
himself. 
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that they were. The fact that he stipulated that he should see himself to 
the application of this part of the consideration, and get back and retain 
as vouchers the documents held by the creditors, shows that he was fully 
alive to the risks necessarily incident to a transaction such as this and 
anxious to provide against them. In their Lordships’ opinion these facts 
raise at least a prima facie case that the sale was effected for family neces- 
_sities and for the payment of antecedent debts due by Mathura and so 
was binding on the joint family. e 
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In Gauri Shankar v. Jirvan Singh! Lord Shaw made the following 
observations:— 

He [the Subordinate Judge] adds this pregnant remark: ‘It is also to be 
considered that the suit has been brought long after the execution of the 
sale deed, when it is not easy for the vendees to adduce strong and perfectly 
satisfactory evidence about each item of the sale consideration.’ These 
views of the Subordinate Judge have the approval of their Lordships. 

In Masit Ullah v. Damodar Prasad? where the plaintiff sought to set 
aside a sale of a joint family property by his great grandfather, and his 
father was impleaded as a defendant and did not give evidence, though as 
the man who had used the largest part of the consideration money for the 
disbursement of ancestral debts he could have told in his evidence how the 
sum of Rs. 2,000 was applied, it was held, as stated in the headnote, that 
the suit should be dismissed; as the plaintiff was liable for his great grand- 
father’s ancestral debts, and the father, who was in collusion with his son, 
had deliberately withheld his evidence, which would have shown how the rest 
of the consideration was applied. The present case is even stronger. Ram 
Pratap and Bhairon Nath, the fourth and fifth defendants, are the eldest 
members of the family and heads of their respective branches, which are 
entitled to nearly one-half of the jomt family properties. They were 
Mathura’s right-hand men and borrowed practically all the money which 
has been disallowed by the High Court, and are therefore. in a better posi- 
tion than anyone else to say whether it was applied for the necessary pur- 
poses of the family. They have allowed their children, who are all mi- 
nors but one, to figure as plaintiffs and have themselves been impleaded 
as the fourth and fifth defendants. They have not gone into the box in 
support of the plaintiffs’ case, in which they are so largely interested. 
Possibly to provide them with some sort of excuse for not doing so, they 
have been charged in the plaint with fraud in bringing about the execu- 
tion of the sale deed which they witnessed. No evidence of any fraud 
on their part was given at the trial, and the second plaintiff stated he could 
not say wherein the fraud consisted, as he had been told it was a secret. 

In these circumstances their Lordships have no hesitation in holding 
that this also was a collusive suit, and that the'’conduct of the fourth and 
fifth defendants affords ample corroboration of the other evidence that 
this sale was effected for necessary family purposes. ‘They are therefore of 
opinion that the appeal should be allowed, the decree of the High Court 
reversed, and the decree of the Subordinate Judge restored, and they will 
humbly advise His Majesty accordingly. The plaintiff-respondents will 
pay the appellants’ costs both here and in the High Court. 

Appeal allowed 

T. L. Wilson & Co.—Solicitors for the appellants. $ 

Hy. S. L. Polak & Co.—Solicitors for the respondents. 
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SURAJ KET PRASAD (Plaintiff) 
versts 
CHANDRA ‘AND OTHERS (Defendants)* 

Court-fees Act (VII of 1870), Sch. I, Art. 1 and Sch. I, Art. 17 (iii)—Decla- 
ration that certain compromise is improper and void—Declaration that 
certain decree is improper and void—Coumt-fees payable. 

Where the relief asked for by the plaintiff was as follows:—It may be 
declared by the court that (1) the compromise dated November 20, 1919, 
(2) decree of the court of the Judicial Commissioner of Oudh passed in 
appeal No. 67 of 1917, and (3) decree No. 142 of 1925 of the Court of the 
Subordinate Judge of Gonda, are improper and void as against the plain- 
tiff and do not in any way affect the plaintiff's rights. Held, (1) that 
the plaintiff in asking for a declaration that the compromise was improper 
and void as against the plaintiff was asking for the cancellation of this 


1933 
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SULAIMAN, 
Gj. 
COLLisTER, J. 


instrument and he was bound to pay ad valorem court-fees under Sch. I, . 


Art.l of the Court-fees Act, (2) the compromise having merged in the 


decree of the Oudh Court, no further court-fee was payable in respect of © 


this part of the relief, (3) that as no definite relief for the cancellation 
of the Gonda decree was sought but only a declaration was asked for, the 
court-fee of Rs. 10 was sufficient. 

Kalu Ram v. Babu Lal, Nae A. L. J. 684 and Sri Krishna Chandra v. 
Mababir Prasad, [1933] A. L. J. 673 followed. 


Fist APPEAL from a decree of CHARoo DEB BANERJI ESQ., Suborde 


nate Judge of Azamgarh. 


N. Upadhia (for whom K. L. Misra) for the appellant. 
M. N. Kaul (for whom R. N. Gurtu) for the respondents. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a plaintiff’s appeal from an order rejecting 
his plaint. ‘The suit was brought by Suraj Ket Prasad, one of the grandsons 
of Gur Charan Lal. It was alleged in the plaint that a partition suit was 
filed in the court of the Subordinate Judge of Fyzabad, which went up 
in appeal to the Chief Court at Lucknow, that in that appeal a compro- 
mise was filed between the parties and was signed by the plaintiffs father, 
which was accepted by the court and a decree in terms of the compromise 
was passed. The plaintiff alleged that his father was a person of weak 
intellect, addicted to hemp, that he was under the undue influence of the 
other defendants, that he was in collusion with them at the time and, it 
was in these circumstances, that he made the application, styling it as a 
compromise, on November 20, 1919. The decree of the Judicial Com- 
missioner of Oudh was passed in January, 1920. The plaintiff alleged 


Sulaiman, 
C. J. 


that the compromise was not binding on him and the decree passed by ' 
the Oudh Court on the basis of it was improper. There was no reference . 


in the body of the plaint to any decree of the court of the Subordinate 

Judge of Gonda. The claim was valued at Rs. 35,000 for purposes of 

jurisdiction and the court-fee at the rate of Rs. 10 was paid. The plain- 

tiff first asked for two reliefs which on objection having been taken by 
*F. A. 2 of 1930 e 
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the office as to the payment of court-fee thereon, were substituted by two 
new reliefs which were in the following terms: 

(4) It may be declared by the court that the properties mentioned 
at the foot of the plaint are the ancestral family properties of the plain- 
tiff and that the plaintiff and defendant No. 5 are the joint owners 
thereof. 

(b) It may be declared by the court that the compromise dated 
November 20, 1919, decree of the court of the Judicial Commissioner 
of Oudh, passed in appeal No. 67 of 1917, decided in January, 1920, and 
decree No. 142 of 1925 of the Court of the Subordinate Judge of Gonda, 
are improper and void as against the plaintiff and do not in any way affect 
the plaintiff’s rights. i 

The plaintiff paid Rs. 10 for relief (a4). This was considered sufficient 
and there is no dispute about it. He paid only Rs. 10 for relief (b). The 
office objected and reported that the amount of court-fee paid was insuffi- 
cient. The plaintiff did not admit the correctness of the report, but the 
court, after considering the objection, held on August 24, 1929, that this 
was a case in which consequential relief was implied and ordered that “the 
deficiency must be made good within the 21st of October.” The plaintiff 
did not make good the deficiency and ultimately the plaint was rejected 
on December 4, 1929. The appeal is from this last order. 

There is no doubt that the plaintiff in asking for a declaration that 
the compromise, dated November 20, 1919, was improper and void as 
against the plaintiff, was asking for the cancellation of this instrument. 
The observations of the Full Bench in Kalu Ram v. Babu Lal! made at 
page 689 are in point. That was further explained in Sri Krishna Chandra 
v. Mahabir Prasad? where it was pointed out that 

there is no doubt that so far as the suits relating to the cancellation of 
instruments are concerned, the Full Bench clearly held that a relief -to 
have a registered instrument adjudged void or voidable with the possible 
result of its being delivered up and cancelled and a copy of the decree 
being sent to the registration office for a note to be made by the registering 
officer in his books, is much more than a mere declaratory relief. It is 
undoubtedly a substantial relief of a nature differing from a declaratory 
one . A suit which falls under Section 39 of the Specific Relief 
Act was held to be not a suit for obtaining a mere declaratory decree, 
but one for obtaining substantive relief not otherwise provided for. 

As Section 39 applies to instruments executed by plaintiff as well as 
to other instruments which he seeks to have adjudged void or voidable, 
the observations in these Full Bench cases cover the point which arises 
before us. We must hold that the plaintiff is bound to pay ad valorem 
court-fees for the relief which, in substance, was one for cancellation of 
the compromise, dated November 20, 1919, under the residuary article, 
Schedule I, Article 1 of the Court Fees Act. 

As regards the relief that the decree of the court of the Judicial 
Commissioner of Oudh was improper and void, is concerned, the obser- 
vations made.by the Full Bench in Kalu Ram’s case on pages 690 and 691 
apply. The compromise having merged in the decree of the court of the 

7[1@32] A. L. J. 634 *[1933] A. L. J. 673 at 677 
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Judicial Commissioner of Oudh, the cancellation of the decree was not a 
distinct subject but amounted to one consolidated relief. No further 
court-fee is therefore payable in respect of this part of the relief. 

As regards the relief for declaring that decree No. 142 of 1925 of 
the court of the Subordinate Judge of Gonda as being improper and void, 
is concerned, admittedly this is a distinct and separate relief for which 
the plaintiff must pay Rs. 10. In Sri Krishna Chandra’s case on page 677 
it was pointed out that 

the case of a decree stands on a different footing because a suit to avoid 
it does not strictly fall under Section 39 of the Specific Relief Act. 

As no definite relief for the cancellation of this decree was sought but 
only a declaration was asked for, no more than Rs. 10 were charged. It 
is immaterial to consider whether any such decree exists, nor is it at all 
relevant that there is no reference to it in the body of the plaint. The 
relief as it stands asked for this decree also to be declared improper and 
void and the plaintiff must pay court-fees on such a relief, 

In view of the circumstance that the questions raised in this case were 
of some complexity, we think that further opportunity should be given 
to the plaintiff to make good the deficiency if he is so advised. 

If the deficiency in the amount of the court-fees is made good on ot 
before October 2, 1933, the appeal would be allowed, the order of the 
rejection of the plaint set aside and the case sent back to the court for 
being restored to its original number on the pending file and disposed of 
according to law. If the amount of deficiency is not made good by the 
date mentioned, the appeal shall stand dismissed with costs. The plaintiff, 
in any event, will bear his own costs and pay the costs of the defendants. 


- MITTHU LAL (Defendant) 
versus 
CHAMELI alias BHAGWATI And aNoTHER (Plaintiffs) * 

Coùrt Fees Act, Secs. 5 and 12(si) and Allahabad High Comt Rules, Chapter 
IH, Rule 11—Second Appeal—Whether court-fee paid on memorandum of 
appeal in lower appellate court sufficient—Who is to determine the question. 

Rule 11 of Chapter IM of the Rules of the Allahabad High Court, is 
intended to apply to cases in which the stamp reporter finds that a docu- 
ment, which ought to bear a stamp under the Court Fees Act, has been 
received, filed or used in the High Court without being properly stamped. 
That rule has however no application where the alleged deficiency is in 
the court-fee payable on a document received, filed or used in the Court 
of first instance or in the lower appellate court. 

The jurisdiction of the Taxing Officer under Sec. $ » Court Fees Act, is 
limited to cases in which ıt is alleged that a document filed, exhibited 
or received in the High Court is not sufficiently stamped and it does not 
extend to cases in which it is alleged that a party paid insufficient court- 
fee on his plaint or memorandum of appeal in the lower appellate court. 

When on second appeal in the High Court the question arises whether 
the court-fee paid on the memorandum of appeal in the lower appellate 
court was sufficient, the High Court should judicially determine the 
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question under Sec. 12 (ii), Court Fees Act. 

Where the plamtiff’s suit for recovery of profits was decreed with in- 
terest pendente lite, and the appeal before the lower appellate court sought 
the reversal of the decree, in its entirety and the dismissal of the suit, but 
there was no ground specifically directed against the award of interest 
pendente lte, held, that the subject-matter of the appeal should in the 
curcumstances be considered as not including interest pendente lite and 
accordingly no court-fee was payable on it. 

Stamp Reference. 


Baleshwari Prasad and Benod Behari Lal for the appellant. 
S. B. L. Gaur for the respondents. 


The judgment of the Court was delivered by 


NiAMATULLAH, J.—This is an office report which deals with a ques- 
tion of court-fee. It is said that the appellant, who was the defendant 
in the original suit and the appellant in the lower appellate court paid less 
court-fee on his memorandum of appeal to the lower appellate court than 
the amount which ought to have been paid and that the lower appellate 
court heard the appeal taking it for granted that sufficient court-fee had 
had been paid on the memorandum of appeal to it. 

The stamp reporter was at first of opinion that the deficiency in the 
court-fee paid in the lower appellate court amounted to Rs. 66. Mr. 
Baleshwari Prasad, who appeared for the appellant, filed objections to the 
report questioning, inter alia, the correctness of the amount of the alleged 
deficiency. The Registrar, before whom the objection had been taken, 
directed the stamp reporter to reconsider the matter. The latter then de- 
clared the deficiency to be Rs. 20 which the appellant failed to pay with- 
in the time fixed by the Registrar who is the Taxing Officer. Another 
question appéars to have arisen in the meantime, namely, whether the 
appellant was concluded by the report of the stamp reporter, which had 
not been challenged within the period of limitation. The bar was consi- 
dered to be one arising from the provisions of Chapter IMI, Rule 11, of the 
Rules of this Court, which provides that the appellant’s advocate, on be- 
ing informed of the stamp reporter’s finding regarding the deficiency in - 
the court-fee, should intimate, within three weeks, whether he accepts it 
or disputes the accuracy thereof, and that in default of such intimation 
within the aforesaid period the appellant shall be debarred from question- 
ing the accuracy of the stamp reporter’s report. Mr. Baleshwari Prasad 
took a further objection to the effect that Chapter III, Rule 11 of the 
High Court Rules had no application to the circumstances of this case and 
that the matter is one which must be decided judicially by a Bench of this 
Court. The Registrar, who is also the Taxing Officer appointed by this 
Court under Section 5 of the Court Fees Act, directed the case to be laid 
before a Bench of this Court for order in view of the appellant having 
failed to pay the court-fee, which, according to the stamp reporter’s re- 
port, was payable by him in terms of his report. 

Three questions have been argued before us. The first is whether, 
having regard to the facts of this case, Chapter II, Rule 11 of the High 
Court Rules, or Section $ Court Fees Act debars the appellant from ques- 
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tioning before us the accuracy of the stamp reporter’s report. If the ap- Cn 
pellant is not so debarred the second question which arises is whether the Tg; 
full amount of court-fee, payable on the appellant’s memorandum of ap- 
peal in the lower appellate court, was paid, and if not, what amount should Mrrrnu Lar 
be paid by him to make good the deficiency. ae 
As already stated, the appellant is said to have paid insufficient court- 
fee on his memorandum of appeal to the lower appellate court. It is not dis- ae 
puted that he has paid full court-fee on his memorandum of appeal to this i 
Court. We are of opinion that Rule 11, Chapter III, of the Rules of this 
Court, is intended to apply to cases in which the stamp reporter finds a docu- » 
ment, which ought to bear a stamp under the, Court Fees Act, has been receiv- 
ed, filed or used in this Court without being properly stamped. In such 
cases the consequences laid down in Rule 11 would follow the stamp re- 
porter’s finding. That rule has however no application whére the alleged 
deficiency is in the court-fee payable on a document received, filed or 
used in the court of first instance or in the lower appellate court. 
Similarly, Section 5 of the Court Fees Act contemplates cases in which 
an insufficiently stamped document is filed in this Court. That section 
should be read with the preceding Section 4, which provides that 
No document of any of the kinds specified in the First or Second 
Schedule to this Act annexed, as chargeable with fees, shall be filed, exhibit- 
ed or recorded in, or shall be received or furnished by, any of the said High 
Courts in any case coming before such court in the exercise of 
its jurisdiction as regards appeals unless in respect of such docu- 
ment there be paid a fee of an amount not less than that indicated by 
either of the said schedules as the proper fee for such document. 
Then follows Section 5, which provides that 
When any difference arises between the officer whose duty it is to see that 
any fee is paid under this chapter and any suitor or attorney, as to the 
necessity of paying a fee or the amount thereof, the question -shall, when 
the difference arises in any of the said High Courts, be referred to the 
Taxing Officer, whose decision thercon shall be final 
We think that the jurisdiction of the Taxing Officer is limited to | 
cases in which it is alleged that a document filed, exhibited or received in- 
this Court is not sufficiently stamped and that it does not extend to cases - 
in which it is alleged that a party paid insufficient court-fee on his plaint 
or memorandum of appeal in the lower appellate court. To this class of 
cases Section 12 (#) of the Court Fees Act is clearly applicable. It is laid 
down in that section: ae = 
But whenever any such suit comes before a court of appeal, reference 
or revision, if such court considers that the said question has been wrongly 
decided to the detriment of the revenue, it shall require the party by 
whom such fee has been paid to pay so much additional fee as would have 
been payable had the question been rightly decided, and the provisions of 
Section 10, Paragraph (ii), shall apply. 
In this class of cases the question of deficiency in the court-fee paid 
on the memorandum of appeal in the lower appellate court is a question 
arising in the appeal preferred in the Court and should be judicially de- 
termined. The stamp reporter or the Taxing Officer may raise she ques- 








Niamat- 
ullab, J. 


960 HIGH COURT i [1934] 


tion; but their special jurisdiction arising from the provisions of Chapter 
III, Rule 11 of the Rules of this Court, or Section 5 of the Court Fees Act 
does not exist. This view appears to be in conflict with the decision of 
a single Judge reported in Bahal Kuar v. Narain Singh’, but finds support 
from the decision of a Bench of this Court in Raghubir Prasad v. Shankar 
Baksh Singh*. The decision of the Full Bench in Mohan Lal vw. Nand 
Kishore® proceeds on the same ground, though it was rather assumed than 
decided that Sections 10 and 12 of the Court Fees Act are applicable to a case 
like the one before us. Accordingly we hold that the appellant is not con- 
cluded either by the stamp reporter’s finding or by his failure to pay the 
court-fee within the time granted by the Taxing Officer, and that it is 
open to him to show that the court-fee paid by him on his memorandum of 
appeal to the lower appellate court was sufficient. 


As regards the amount of court-fee, which the appellant ought to have 
paid on his memorandum of appeal in the lower appellate court, it appears 
that the suit, out of which his appeal arose, was one for profits. It was de- 
creed by the trial court for a certain sum of money with interest at the rate of 
12% per annum up to the date of the suit and interest pendente lite was 
awarded at the same rate till the date of decree, and thereafter at 6%. 
The defendant appealed to the court of the District Judge im- 
pugning the correctness of the decree passed by the court of first instance. 
In his memorandum of appeal no ground was specifically directed against 
the award of interest before suit or pendente lite. The appeal, however, 
sought the reversal of the decree in its entirety and the dismissal of the suit. 
The subject-matter of the appeal should, in these circumstances, 
be considered to be the principal amount of the suit and the interest 
up to the date of the suit. Ad valorem court-fee is payable under 
Article 1, Schedule 1, Court Fees Act, on the value of the subject-matter 
of the appeal. The stamp reporter thinks that the appellant ought to have 
paid court-fee on the amount of interest accruing at the rate awarded by 
the court between the date of the suit and the date of the decree. This 
view might have been corrected if the appellant had specifically challenged 
the decree of the trial court on the ground that no pendente lite interest 
should have been awarded. ‘This is, however, not the case. Interest 
pendente lite is awarded under Section 34 of the Civil Procedure Code. 
The court may award it whether the plaintiff claims it or not. In this 
respect the court’s power stands on the same footing as its power to award 
costs to a successful party. It is a well settled rule that no court-fee is 
payable on the amount of costs awarded by a decree appealed from, if no 
ground is specifically directed against the award of costs. This was held 
by their Lordships of the Privy Council in Doorga Doss Chowdry v. 
Ramanauth Chowdry*. The present practice is in accordance with that 
rule. The same principle is applicable to interest pendente lite which the 
court may award in the exercise of its power under Section 34. On a 
proper reading of the defendant-appellant’s ground of appeal in the lower 
appellate court we are satisfied that the subject-matter of his appeal to 
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that court was the principal amount and interest up to the date of the 
suit. Calculating the court-fee payable on those amounts it has been 
found that the fee paid by him was sufficient. It is only if we hold that 
the court-fee was payable also on the amount of interest pendente lite that 
a question of deficiency can arise. In these circumstances we hold that 
the defendant-appellant paid full court-fee on his memorandum of appeal 
in the lower appellate court and that no further payment need be made by 


FULL BENCH 
POWDHARI (Plaintiff) 


versus 
- RAM SANWARI snp otHers (Defendants)* 

Civil Procedure Code, Or. 44, R. 1—Application under—Court issues notice to 
opposite party and Government Advocate—Whether Court precluded from 
determining question whether decree appealed from is contrary to law. 

It is open to a court, hearing an application under Or. 44, R. 1, C. P. C., 
after issuing notice to the opposite party and the Government Advocate, 
to consider the question whether the decree appealed from is contrary to 
law or to some usage having the force of law or is otherwise erroneous 
or unjust, and the court is not precluded from determining such ques- 
tion merely because notices to the opposite party and the Government 
Advocate have been issued previously. Hubraji v. Balkaran Singh, I. L. R. 
54 All. 394 overruled; Masuria Din v. Moti Lal, 1933 A. L. J. 1467 
referred to; Secretary of State v. Sonkali, 1934 A. L. J. 827 approved. 


Fmst APPEAL from a decree of Panprr BisHuN NARAIN TANKHA, 
Additional Subordinate Judge of Gorakhpur. 


The following is the Referring Order:— 


NIAMATULLAH and BENNET, JJ.—This is an application undet Order XLIV, 
Rule 1 of the Civil Procedure Code for leave to appeal as a pauper. The appli- 
cant Mt. Powdhari was plaintiff in a suit in which she claimed two reliefs in the 
alternative. The first is worded as follows: ‘That a decree may be passed in 
favour of the said plaintiff and it may be declared thereunder that the deed of 
gift dated January 8, 1926, executed by Har Sewak Chaube in favour of defen- 
dants Nos. 1 and 2 is fictitious, ineffectual, null and void.” 

The other relief was for possession in case the plaintiff was found to be not 
in possession. 

She paid a court-fee of Rs. 144 treating the second relief as the larger one. 
The court-fee was calculated on five times the land revenue assessed on the pro- 
perty in dispute. Her suit was dismissed by the trial court. She 
preferred an appeal in this Court which has since been numbered as First 
Appeal No. 562 of 1930. After the documents and the whole evidence were 
translated and printed a report was submitted by the stamp reporter to the effect 
that the applicant had paid insufficient court-fee on her plaint and on her memo- 
randum.of appeal to this Court. The stamp reporter’s finding was not contested 
by the applicant within three weeks as required by the rules of this Court. It is 
therefore final so far as the court-fee payable in this Court is concerned. As to 
whether sufficient court-fee was paid on the plaint is a question which is not be- 
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fore us and which will have to be decided by a Bench of this Court. According 
to the stamp reporter’s finding there 1s a deficiency of Rs. 1,446-8-0. The apph- 
cant expressed her inability to make good that deficiency and applied under Order 
XLIV, for leave to continue the appeal as a pauper. In substance her application 
is one for leave to appeal though ın the circumstances of this case the expression 
“leave to continue the appeal” is more appropriate. If she can get over the bar 
of limitation by showing that she had sufficient cause for not applying for leave 
within the usual period of limitation she can continue her appeal as a pauper 
assuming that she is otherwise entitled to do so. 


On her application being laid before a Division Bench of this Court a notice 
was issued to the opposite party and the Government Advocate to show cause 
against it. By the order issuing notice the Division Bench did mot express any 
opinion as regards the question whether the decree appealed from is contrary to 
law or to some usage having the force of law or is otherwise erroneous ot unjust. 
On the case being taken up today in the presence of the applicant’s counsel and 


- counsel for the respondent the former raised the question whether it is now open 


to this Bench to reject the application on the ground that the decree appealed from 
is not contrary to law or to some usage having the force of law and is not other- 
wise erroneous or unjust. Our attention was drawn to Hubrayt v. Balkaran 
Smgh, 1. L. R. 54 All. 394, in which a learned single Judge of this Court has held, 
following certain cases decided by the Patna High Court, that a court can not re- 
ject an application to appeal in forma pauperis under Order XLIV, Rule 1 after 
issuing notice to the Government Pleader and to the respondent. We were also 
referred to Masuria Din v. Moti Lal, 1933 A. L. J. 1467, in which the same view 
was taken by a Division Bench of this Court. It appears that the Patna cases 
followed by the learned single Judge of this Court have been reconsidered in a 
Full Bench case, Tilak Mahto v. Akhil Kishore, I. L. R. 10 Pat. 606, ın which a con- 
trary view has been taken. In Secretary of State for Indsa in Council v. Sonkali, 
1934 A. L. J. 827 another Division Bench of this Court has held, agreeing with 
the Full Bench ruling of the Patna High Court, that-if the application for leave 
to appeal as a pauper is not rejected and notice is issued to the Government Pleader 
and the respondent, it is open to the court to consider not only the question 
whether the applicant is in a position to pay the requisite court-fee but also the 
question whether the decree is one which is contrary to law or to some usage 
having the force of law or is otherwise erroneous or unjust. This case is not only 
in conflict with Hubraj: v. Balkaran Singh decided by a single Judge, which 
was expressly dissented from but also with the Division Bench ruling in Masuria 
Din v. Mot: Lal. One of us has taken the same view in Koshalia v. Ram 
Chand, (a Revision decided by this Court on November 1, 1933). In this state 
of the authorities it is desirable that the question be settled authoritatively by a 
Full Bench. It will not serve any useful purpose ıf we dissent from one or the 
other of the two Division Bench rulings of this Court and accentuate the differ- 
ence of opinion which already exists. 


Accordingly we direct that this case be laid before the Hon’ble the Chief 
Justice who will be pleased to constitute a larger Bench for decision of the ques- 
tion formulated below: Is 1t open to a court, hearing an application under Order 
XLIV, Rule 1 of the Civil Procedure Code, after issuing notice to the opposite 
party and the Government Advocate, to consider the question whether the decree 
appealed from is contrary to law or to some usage having the force of law or is 
otherwise erroneous or unjust, or ıs it precluded from determining that question 
on the ground that the order issuing notice should be deemed to have impliedly 
held that the decree was contrary to law or usage having the force of law or that 
it was osherwise erroneous or unjust? 
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A. Sanyal for the applicant. Cvr 

Shambhu Prasad (for Haribans Sahai and Shiva Prasad Sinha) for the 155, 

opposite parties. eee 
PowDHARI 


~ The judgment of the Court was delivered by i 


SULAIMAN, C. J.—In this case the applicant had filed an appeal in RM Sanwan 
this High Court in forma pauperis. ‘The case was put up before a division Sulaiman, 
bench which made the following order:— C. J. 

“Let notice go to the respondents and also to the Government 
Advocate”. l 

When after notices had been served the matter came up for disposal 
again, an objection was raised that counsel for the respondents and the 
Government Advocate could not show cause against the applicant being 
allowed to appeal as a pauper except in so far as the question of his pauper- 
ism was concerned. In view of some conflict of opinion the division bench - 
has referred the following question to the Full Bench:— 

Is it open to a court, hearing an application under Order 44, Rule 1, 
C. P. C. after issuing notice to the opposite party and the Government 
Advocate, to consider the question whether the decree appealed from is 
contrary to law or to some usage having the force of law or is otherwise 
erroneous or unjust, or is it precluded from determining that question by 
the fact that the order issuing notice impliedly held that the decree was 
not contrary to law or usage having the force of law and that it is not 
otherwise erroneous or unjust, or is it precluded from considering this ques- 
tion by the fact that notice was issued? 

Following certain earlier decisions of the Patna High Court a learned 
Judge of this Court in Hubraji v. Balkaran Singh’ expressed the opinion 
that when once notice has been issued by the Court under Order 44, R. 1, 
C. P. C, the Court cannot fall back on the Proviso to Rule 1 which re- 
lates only to summary rejection upon a perusal of the judgment and 
decree appealed from, and if it does so the court acts with material irre- 
gularity in the exercise of its jurisdiction in rejecting the appeal summarily. l 
Since then a Full Bench of the Patna High Court in Tilak Mahto v. Akhil 
Kishore? has reviewed the case-law and arrived at a contrary conclusion. 

In the case of Masuria Din v. Moti Lal another division bench had 
a case in which notice had first been issued by the court below and then 
without hearing the counsel for the opposite party or the Government 
Pleader the Court had reviewed its previous order and summarily rejected 
the appeal, being of the opinion that on a careful perusal of the judgment 
and the decree there was no reason to think that the decree was contrary 
to law or otherwise erroneous or unjust. The learned Judges did not in 
express terms mean to follow the ruling in Hubrayi v. Balkaran Singh be- 
cause they remarked that they need not consider such cases and would 
prefer to “decide the matter from another standpoint.” They came to 
the conclusion that the Judge’s second opinion was perhaps influenced by 
certain objections without hearing the pauper upon them and in that view 
of the matter the order complained of was considered to be without juris- 
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diction and was set aside. In the course of the judgment Young, J. re- 
marked:— 

The Court has no option but to reject the application, unless, having 
read the application and the judgment it has definitely come to the conclu- 
sion that there is a prima facie case to be heard. The court having once 
come to that conclusion and passed the necessary order issuing notice, it 3s, 
i our opinion, functus officio as regards a summary dismissal. The judge 
cannot thereafter disregard his previous conclusion and dismiss the applica- 
tion summarily. He is bound before he does anything further to hear the 
parties. 

We do not think that the learned judges meant to say that when a 
judge hears the parties he cannot come to a conclusion against the pauper. 
But if it was intended to lay down that the issue of notice makes the Judge 
functus officio, then with great respect we would not be prepared to agree. 
Indeed, the judge cannot become functus officio because he has yet to pass 
an order either disallowing the application or allowing the pauper to ap- 
peal. 


In the case of Secretary of State v. Sonkali* another division 
bench, of which one of us was a member, came to the conclusion 
that there was nothing to prevent the court from hearing the Government 
Pleader and rejecting the appeal on the ground that it was contrary to law 
or to some usage having the force of law or was otherwise erroneous or 
unjust even though notice had been previously ordered to be issued. 
But the case of Masuria Din v. Moti Lal had not been cited before the 
bench. 

The Madras High Court in Somasundaram Chettiar v. Arunachalam 
Chettiar’ has expressed an opinion which is partly in favour of the 
applicant before us, but not wholly so. The decision appears to be 
based to a large extent on the long-established -practice which prevails in 
that Court. 

It seems to us that when a court before which an application for 
leave to appeal as a pauper comes up merely orders “Let notice go” it 
does not necessarily make up its mind finally that the judgment is contrary 
to law or to some usage having the force of law or is otherwise erroneous 
or unjust. There is nothing in the Proviso to Order 44, Rule 1 to compel 
a court there and then to make up its mind finally and prevent it from 
postponing its opinion till counsel for the opposite party or for the Gov- 
ernment have been heard. 

No doubt there is no express provision in Order 44 applicable to 
appeals for the issue of a notice but the provisions, in so far as they are 
applicable, contained in Or. 33, ought to be understood to be incorporated 
inasmuch as Rule 1 expressly lays down. It is therefore difficult to hold 
that a court has no jurisdiction to order notices to issue before deciding 
the question. It would follow that it cannot be seriously contended that 
a mere order directing notice to issue implies a final adjudication as to the 
right of the applicant to appeal as a pauper, provided he establishes the 
fact of his pauperism. 
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‘Appendix (G) Form No. 11 which is part of the Code contains the Cwm 
form of notices of appeal in forma pauperis which may be issued under: 4,,, 
Order 44,-Rule 1. In some judgment it has been wrongly supposed that — 
notice on this form is issued under Rule 2 and not under Rule 1. The Porous 
form itself expressly states that it is a notice under Order 44, Rule 1. Ram ees 
Under this notice the opposite party is called upon to show cause why the 
applicant should not be allowed to appeal as a pauper and that opportu- 
nity would be given to him of so doing. It is therefore quite 
clear that when notice has been ordered to be issued to the 
opposite party the latter is expected to appear and show cause against 
the whole application which would necessarily include the question not 
only whether the applicant is a pauper but also whether the judgment and 
decree are also contrary to law or to some usage having the force of law 
or is otherwise erroneous or unjust. 

We do not, of course, mean to lay down that the court is bound to- 
issue notice to the opposite party nor do we lay down that once notice has 
been issued, the court is compelled to hear the opposite party and cannot 
change its mind and review its previous order under Section 151, C. P. C. 
Our view is that there is nothing to prevent the court from hearing counsel 
and dismissing the application ultimately on the ground that the decree and 
judgment are not contrary to law etc., even if notice has been issued and 
parties have appeared through counsel. 

Our answer to the question referred to us, therefore, is that it is 
open to the court to consider the question whether the decree appealed. 
from is contrary to law or to some usage having the force of law or is ' 
otherwise erroneous or unjust, and the court is not precluded from deter- 
mining such question merely because notices to the opposite party and the 
Government Advocate have been issued previously. 
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It is absolutely essential to obtain the previous sanction of the regis- 
tration authorities mentioned in Sec. 83, Registration Act, before an 
accused can be prosecuted for an offence under Sec. 82, Registration Act. 

- Where such previous sanction is not obtained and the accused is com- 
mitted to the Court of Session, the defect is not cured because subsequently 
the permission was obtained before the trial commenced in the Sessions 
Court. Sec. 532, Cr. P. C., does not apply to a case where the prosecu- 
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tion is illegal on the ground of want of such permission. 

Where the Sessions Judge is satısfied that the Magistrate acted illegally 
in committing the accused to his Court in the absence of proper permis- 
sion, he has no power to acquit the accused as he has no jurisdiction to 
try them, and he must refer the case to the High Court. When the 
matter is brought before the High Court and it appears that the order 
of commitment was illegal, the High Court is empowered to quash the 
commitment under Sec. 215, Crimmal Procedure Code, and may either 
drop the proceedings altogether or act under Sec. 439 read with Sec. 423 
of Criminal Procedure Code and order a fresh enquiry. 


CRIMINAL APPEAL from an order of Mauxvi FARIDUDDIN AHMAD 
Kuan, Sessions Judge of Fatehpur. 
The following is the Referring Order:— 


Bajyrar and COLLISTER, JJ—This and the connected matters raise certain 
important questions of law on which there is by no means uniformity of opinion 
and we have come to the conclusion that the questions of law should be referred 
to a Full Bench. 


We propose to state the facts so far as might be necessary to make our 
referring order complete and to obviate the necessity of the Full Bench going 
into questions of fact. 

The district authorities at Fatehpur were of the opinion that certain persons 
had committed forgery and had also committed fraud on the law of Registration. 
They therefore started their prosecution under Sec. 467, I. P. C. and Sec. 82 of 
the Registration Act. The questions of law that arise in the case centre round 
the prosecution under Sec. 82 of the Registration Act. 

The charge sheet by the police was completed on November 21, 1931 and 
the case started before the committing magistrate. It is said that the prosecution 
was vitiated because of the prohibition contained in Sec. 83 of the Registration 
Act. That section runs as follows: : 

“A prosecution for any offence under this Act coming to the knowledge of 
a registering officer in his official capacity may be commenced by or with the 
permission of the Inspector-General, the Branch Inspector-General of Sindh, the 
Registrar or the Sub-Registrar, in whose territories, district or sub-district, as 
the case may be, the offence has been committed”. 

This section has been interpreted by several High Courts and every one who 
had to comment on this provision, has had to say that it is not happily worded 
and that is the reason why there is such a divergence of opinion. There is a 
reasoned decision of the Madras High Court which takes the view that this is 
only an enabling provision and does not prohibit the institution of a prosecution 
in other ways (I. L. R. 40 Mad. 880). Other High Courts have followed this 
view without giving any detailed reasons. We shall mention those cases presently. 
For the opposite view there is a considered judgment of the Rangoon High Court 
in Nga Pan Gaing v. Emperor, 99 I. C. 401. Some learned Judges of other 
High Courts have also taken a similar view, but there again, the reasons are not 
given. The position therefore is that for the view that no permission is necessary, 
we have the following cases: 

Gopinath v. Kuldip Sigh, I. L. R. 11 Cal. 566 (F.B.); Re Prranu Nadathi 
and others, 1. L. R. 40 Mad. 880; In re Palani Goundan, A. I. R. 1921 Mad. 140; 
Indrani v. Rani Badi Dulaiya, 87 I. C. 913A. I. R. 1925 Nag. 344; Gobindia 
v. King-Emperor, A. I. R. 1924 Pat. 754. 

The Allahabad High Court has consistently held that the permission of the 
authoritiey mentioned in Sec. 83 1s necessary before the prosecution can be com- 
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menced. This view has been taken in Emperor v. Husain Khan, I. L. R. 38 All. 
354, Emperor v. Jiwan, 27 I. C. 208, Mohan Lal v. King-Emperor, 19 A. L. J. 
813, Emperor v. Husain Khan, I. L. R. 39 All. 293, Queen-Empress v. Batesar 
Mandal, I. L. R. 10 Cal. 604 and Nga Pan Gamg v. Emperor, 99 I. C. 401. 

The case before the committing magistrate, as we said, started on November 
21, 1931 and it has been argued by the defence that all subsequent proceedings 
are vitiated by the initial infirmity in the prosecution case. It was however 
contended by the learned Government Advocate that even if the proceedings 
before the committing magistrate were invalid for want of permission obtained 
from the Registration Department, the defect was cured by the letter of the 
Inspector-General of Registration printed at p. 32 of our record. There is a 
small point connected with this letter and it is to the effect that this letter is 
signed by the personal assistant and not by the Inspector-General and therefore 
the permission cannot be said to be a proper permission. We do not think that 
there is any substance in this plea. The letter purports to'be from S. S. L. Dar 
Esq,, I.C.S., Inspector-General of Registration, United Provinces, Lucknow and 
is signed by the personal assistant for the Inspector-General. We are definitely 
of the opinion that this permission is in form and regular as far as it goes. The 
point still remains whether the permission obtained on August 28, 1933 can 
validate the prosecution. It has been boldly contended by the defence that this 
cannot legalize the prosecution inasmuch as the prosecution was commenced in 
November 1931 and the phraseology of Section 83 of the Registration Act 
suggests that the prosecution may not commence without permission. The 
learned Government Advocate however argues that the permission was obtained 
before the trial started in the court of session on September 9, 1933 and the 
prosecution of the accused really commenced when the case was ripe for hearing 
before the learned sessions judge. The proceedings before the committing 
magistrate were in the nature of an enquiry. This again is a question of some 
difficulty and we propose to refer this point also to the Full Bench. 


CRIMINAL 





1934 





' EMPEROR 
v 
MOHAMMAD 
MEHDI 





Bajpas, J. 
Collsster, J. 


In this connection, it was further argued that the appeal before us is an ' 


appeal against an acquittal, an act of the learned sessions judge and as such, it is 
only the proceedings before the learned sessions judge which have got to be 
scrutinized. The proceedings before the committing Magistrate, although they 
may be enjoined under the law, do not form part of the proceedings before the 
learned sessions judge. It is said that if any irregularities and mistakes have been 
committed by the committing magistrate they do not vitiate the trial before 
the learned sessions judge. A wrong commitment can be quashed only by the 
High Court under Sec. 215, Criminal Procedure Code, and the learned sessions 
judge has got to accept the commitment and if any illegality or irregularity of 
the committing magistrate is pointed out to him, all that he can do is to remove 
it so far as he is concerned in the trial that goes on before him. Reliance is also 
placed on Sec. 532 of the Criminal Procedure Code which provides that “If any 


Magistrate or other authority purporting to exercise powers duly conferred, which ` 


were not so conferred, commits an accused person for trial before a Court of 
Session or High Court, the Court to which the commitment is made may, after 
perusal of the proceedings, accept the commitment if it considers that the 
accused has not been injured thereby, unless during the inquiry and before the 
order of commitment, objection was made on behalf either of the accused or of 
the prosecution to the jurisdiction of such Magistrate or other authority.” 


It does not appear from our record, nor is counsel for the defence in a : 


position to enlighten us as to when this point was actually taken on behalf of 
the accused or whether the authorities discovered this defect themselves and 
tried to cure it by a reference to the Inspector-General of Registration. Ihe case 
of Queen-Empress v. Bal Gangadhar Tilak, J. L. R. 22 Bom. 112 at 124 was cited 
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by the learned Government Advocate. , 

The questions that we refer to the Full Bench are: 

“Is permission of the authorities mentioned in Sec. 83 of the Registration 
Act necessary before an accused can be prosecuted under Sec. 82 of the Regis- 
tration Act? - 

2. Does the permission accorded by the Inspector-General of Registration 
on August 28, 1933 validate the trial? 

On return of the opinion of the Full Bench the case will be listed before 
us. We therefore send the record of the case with our referring order to the 
Hon’ble the Chief Justice with the request that he will be pleased to constitute 
a Full Bench in order to decide the points referred by us. 

S. N. Verma, Mahbub Alam and Shankar Lal Tewari for the accused. 


Muhammad Ismail (Government Advocate) for the Crown. 
The judgment of the Court was delivered by 


SULAIMAN, C. J.—Two questions have been referred to the Full Bench 
by the division bench before which the appeal came up for hearing. These 
are:— 


1. Is permission of the authorities mentioned in Sec. 83 of the 
Registration Act necessary before an accused can be prosecuted under 
Sec. 82 of the Registration Act? 


2. Does the permission accorded by the Inspector-General of 
Registration on August 28, 1933 validate the trial? 

It appears that the accused persons were prosecuted under Sec. 467 
read with Sec. 471 of the Indian Penal Code and under Sec. 82 of the Indian 
Registration Act (Act XVI of 1908). ‘The case against them was that 
a forged document purporting to bear the impression of another person 
was executed and then presented for registration before the Sub- -Registrar 
and a false person was identified as the executant. No permission of 
either the Inspector-General or the Registrar or the Sub-Registrar was 
obtained before the enquiry was made by the Magistrate. He took action 
on the complaint made by a Dy. Collector who was hearing a mutation 
case following upon the registration of the disputed document. 'The 
learned Magistrate committed the accused to the sessions court. The 
order of reference assumes that no objection was taken on behalf of the 
accused before the Magistrate as to the absence of permission. The 
Sessions Judge appears to have accepted the commitment, fixed a date for 
the trial and then took evidence. Before the hearing commenced a letter 
wes received, which had been signed on behalf of the Inspector-General 
of Registration and granted the permission. The learned Sessions Judge 
after concluding the trial came to the conclusion that the want of sanc- 
tion was a fatal defect to the prosecution. He then acquitted the accused 
on the main ground that no such sanction had been obtained before the 
commitment to his court. 

The Government have appealed from the order of acquittal, but this 
Full Bench is concerned with the two questions of law which have been 
referred to it for answer. 

Part XIV of the Indian Registration Act provides penalties for certain 
offences’ Under Sec. 81 there is a penalty for incorrectly endorsing, 
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copying, translating or registering a document with intent to injure some 
person. Then under Sec. 82 whoever intentionally makes a false statement, 
whether on oath or not, or intentionally delivers to a registering officer, a 
false copy or translation of a document etc, or falsely personates another, 
and in such assumed character presents any document, or makes any 
admission or abets anything made punishable by the Act, is punishable 
with imprisonment for a term which may extend to seven years, or with 
fine, or with both. 

Sub-section (i) of Sec. 83 reads as follows:— 

A prosecution for any offence under this Act coming to the knowledge 
of a registering officer in his official capacity, may be commenced by, or 
with the permission of, the Inspector-General the Registrar or 
Sub-Registrar in whose territories, district or sub-district, as the case may 
be, the offence has been committed. 

Sub-section (2) provides as follows:— 

Offences punishable under this Act shall be triable by any coutt or 
officer exercising powers not less than those of a Magistrate of the second 
class. 

The language of the section is admittedly very unhappy and has been 
the source of considerable divergence of opinion. The first difficulty is 
caused by the use of the word “may” and it has been suggested in some 
cases that the section is not mandatory but only directory, and that a 
private person can start a prosecution under Sec. 83 of the Registration Act 
even without the permission mentioned therein. The argument is that 
the object of insisting on permission is for regulating the conduct of the 
registration authorities, and the section does not prevent private individuals 
from prosecuting accused persons under the section. On the other hand, 
it has been suggested that the word “may” in the section stands for tha 
word “must” and the section is mandatory. There is difficulty in this 
view, because it could not have been intended that the Inspector-General 
of Registration or the Registrar or the Sub-Registrar is bound to commence 
a prosecution. Of course, if the intention of the Legislature had been 
‘that there is an absolute prohibition against the commencement of any 
Prosecution without previous permission, the more appropriate phraseology 
to use would have been “No prosecution shall be commenced without thc 
permission etc.” The language unfortunately is not so clear. 

But it is obvious that Sections 81 and 82 create new offences which do 
not necessarily come within the scope of the provisions of the Indian Penal 
Code. It is also clear that in some cases a higher maximum of punishment 
is prescribed than is the case under the corresponding sections of the Indian 
Penal Code. If an act amounts to an offence under any other law, it is 
open to a private individual to file a complaint and have the accused person 
convicted; but if he wishes to take advantage of the provisions of Sections 
81 and 82 of the Act, it is necessary that he should follow the procedure 
laid down in the Act. The necessary result of taking a contrary view 
would be that private persons would be entitled to file complaints against 
registering officers, although the higher registration authorities haveenquired 
into the matter and are satisfied that no offence has been committed and 
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refuse to give permission for their prosecution. The offences contemplated 
in these sections are principally offences committed against the registering 
authorities, though of course, indirectly, private persons may also be injured 
thereby. 

So far as the rulings in this Court are concerned they are all one way. 
We may refer to the case of Emperor v. Jiwan, Emperor v. Husain Khan’, 
Emperor v. Husain Khan? and Mohan Lal v. K.-E.* 

In King-Emperor v. Husain Khan Richards, C. J. pointed out that 
Sec. 83 was neither very clear nor grammatical, but that it should be borne 
in mind that the offence was the creation of the Registration Act and finds 
no place in the Penal Code, and that therefore an accused person is entitled 
to the benefit of any ambiguity in the provisions of the Act. The learned 
Chief Justice considered that it was certainly not unreasonable to hold that 
a prosecution for an offence under Sec. 82 should not be commenced with- 
out the permission referred to in the section. He rejected the contention 
that the permission mentioned therein referred to permission by a registering 
authority only for the reason that the different registering authorities are 
the very persons who are named by the section as the persons who should 
grant the permission. He agreed with the view previously expressed by . 
Tudball, J., in K.-E. v. Jiwan and held that the conviction and sentence 
under Sec. 83, in the absence of the previous permission, must be set aside. 
At the bar the Full Bench case of the Calcutta High Court (I. L. R. 11 Cal. 
566) was cited before him, but he did not follow it. On the other hand, 
the Calcutta High Court, in the matter of Gopinath v. Kuldip Singh® 
over-ruling the previous decision of a bench of that Court, expressed the 
opinion that under Sec. 83 it is not necessary that some one of the officers 
who are mentioned in: that section must have given previous permission to 
institute proceedings. They considered that the provisions of Sec. 83 were 
not obligatory, but they rather seemed to be intended for the purpose of 
enabling officers of the registration department, when they saw fit, to 
prosecute any person under the Act. Beyond this they gave no further 
reason. It may be pointed out in this connection that Sec. 83 does not 
merely enable officers of the ‘registration department to institute any 
prosecution, but it enables private citizens to do so with the previous 
permission of such officers. If a mere departmental discipline were intended 
it could have been provided by mere Rules. 

The Madras High Court in Q.-E. v. Vythilinga® followed the view 
of the Full Bench of the Calcutta High Court without giving any 
additional reason. But the matter was considered very carefully by a 
division bench of the Madras High Court in re Piranu Nadathi and both 
the judges came to the conclusion that permission was not absolutely 
necessary. Ayling, J. pointed out that the wording of Section 83 was far 
from clear, but, on a consideration of the section, he felt inclined to take 
the same view as the Full Bench of the Calcutta High Court had taken. 
Napier, J. also said that the question was one on which it was possible to 
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arrive at a different conclusion, and admitted that he had had great 
difficulty in arriving at his conclusion. This case was followed by the 
Madras High Court in Patani Goundan, in re’ and by a single Judge of 
the Patna High Court in Gobindia v. K.-E.2 and also by the Nagpur 
Judicial Commissioner’s Court in Mst. Indrani Bahu v. Rani Badi Dulaya*®. 
The question has since been re-examined at considerable length by a division 
bench of the Rangoon High Court in Nga Pan Gaing v. Emperor. Both 
the learned Judges have examined almost every aspect of the question, and 
have come to the conclusion that the view expressed previously in the 
Allahabad cases was correct, and they have adopted that view in preference 
to the view expressed by the Calcutta and Madras courts. With perhaps 
one exception, namely, that the word “may” has been used in the section 
in the sense of “must be”, we agree with the numerous reasons given by 
the learned Judges in respect of the view they have taken. 

Apart from the difficulty caused by allowing private persons to drag 
registering officers into criminal courts in spite of the refusal of the 
registration authorities to grant permission, there is the fact that Sec. 82 
would make mere false statements made before a Sub-Registrar, though not 
on oath, punishable with imprisonment for seven years, whereas a statement 
made on oath may be punishable under Sec. 193 only with three years. It 
is also to be noted that the provisions in the earlier Act of 1866 were far 
more stringent, as they provided for a prosecution to be instituted by the 
registration authorities only provided that a prosecution for an offence 
under the Act might be instituted by the registration authorities, but in the 
case of a Sub-Registrar with the sanction of the Registrar. It is also clear 
that if it had been the intention of the Legislature that private citizens 
should have the right to start a prosecution, there would be no point in 
providing that the prosecution might be commenced by or with the 
permission of the registering authority. This appears to be the latest well- 
considered judgment agreeing with the views previously expressed by three 
learned Judges of this Court. We see absolutely no reason to differ from 
that view because in our opinion that is the only reasonable interpretation 
that can be put on Sec. 83 of the Act. 

The second question that has been referred to us is whether the 
belated permission by the Inspector-General of Registration validated 
the trial. 

As, in our opinion, it was absolutely essential to obtain the previous 
sanction of the registration authorities, the prosecution of the accused 
under Sec. 83 of the Act was certainly illegal and contrary to the provisions 
of that section. The learned Government Advocate has urged before us 
that the defect was cured in this case because permission was obtained 
before the trial commenced in the sessions court. His contention is that 
under Sec. 532 of the Code of Criminal Procedure it was open to the Sessions 
Judge to accept the commitment in spite of the defect, and that that 
defect must be deemed to have been cured because subsequently the 
permission was obtained. He further contends that the omission to 
obtain this permission in time was a mere irregularity and is cured by 
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Sec. $37 of the Code. 

In our opinion Sec. $37 can have no application to this case. So far 
as the High Court is concerned, Sec. 537 can be applied against an 
applicant who wants to have an order or sentence passed by a sessions 
court set aside, and the High Court would refuse to set it aside on account 
of any error, omission or irregularity etc. if no failure of justice has been 
occasioned. In this case the order of acquittal is in favour of the accused 
persons, and they do not want to have it set aside on any ground of error, 
omission or irregularity. The learned Government Advocate also does not 
want to have that order set aside on the ground of any such error, omission 
or irregularity. His contention really is that the learned Sessions Judge 
has erred in law holding that the prosecution was illegal. He, however, 
further contends that the order of acquittal is illegal. 

As far as Sec. 532 1s concerned, it appears to us that that section does 
not apply to a case where the prosecution is illegal on the ground of want 
of such permission. In the first place, Sec. 537 used to have a subsequent 
Clause (b) dealing with the want of, or any irregularity in, any sanction 
required by Sec. 195 etc. This hes been deleted. The deleted clause 
suggests that want of sanction was not contemplated in Sec. 532. Section 
532 deals with cases where a Magistratc, purporting to exercise powers 
of commitment which are not so corferred upon him, commits an accused 
person for trial before the sessions court. In the present case there was 
no question as to the competence of the Magistrate. He was a Magistrate 
of the first class who was perfectly competent to enquire into a criminal 
case and to commit the case to the sessions court. The main defect was 
that the prosecution was illegal for want of sanction. We agree with the 
view expressed by the Bombay High Court in Empress v. Madhav Laxman", 
that Sec. 532 does not apply to a case where there is no question that the 
Magistrate who committed the accused for trial to the court of session had 
the power to do so, but the only defect is that there was no previous 
sanction. In such a case the Sessions Judge had no power to quash the 
commitment and direct a fresh enquiry, but the proper procedure was to 
make a reference to the High Court. 


That this is necessarily the correct interpretation is obvious from 
Sub-section 2 of Section 532 which provides that if the sessions court 
considers that the accused was injured or if such objection was so madc 
it shall quash the commitment and direct fresh enquiry by a competeni 
Magistrate. Where the Magistrate who has committed an accused is not 
competent to commit an accused, the Sessions Judge may either accept 
the commitment,—if there is no injury to the accused and if no objection 
had been taken before the Magistrate, —or may quash the commitment 
and then direct that another Magistrate who is competent to commit the 
accused should enquire into the case. Obviously where there is a defect 
of want of previous permission, there can be no other competent Magistrate 
who can enquire into the matter. Section 532 therefore would not be 
applicable to such a case. 

The learned Sessions Judge, therefore, should not have gone on with 
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the trial when he was satisfied that the Magistrate had acted illegally in Cimnnar 

committing the accused to his court in the absence of proper permission, 4,4 

and he felt that he himself had no power to try the case and convict the 

accused; he should have reported the case to the High Court for the: FMPrRox 

quashing of the order of commitment. ‘The learned Sessions Judge has Woes 

erred in acquitting the accused when admittedly he had no jurisdiction Mrmr 

to try them. Sulaiman, 
A Magistrate can take cognizance of an offence on a complaint filed’ c. J. 

before him; but a Sessions Judge can take cognizance of a case only when 

a case has been properly committed to his court. If the commitment is 

wholly illegal and is not-merely irregular, so that the defect can not be 

cured by him, the Sessions Judge has no option but to refer the case to the 

High Court. The learned advocate for the accused has contended before 

us that Sec. 215 cannot apply to this case because the Magistrate who‘ 

committed the accused to the sessions court was not a competent Magis- 

trate. We are unable to accept this contention. There was no ques- 

tion of incompetence of the Magistrate in this case. He was perfectly 

competent under Sec. 206 to commit the accused to the sessions court 

within the meaning of Sec. 215 of the Code of Criminal Procedure, but his 

commitment was illegal as it was contrary to law. The High Court there- 

fore has ample powers under the section to quash the commitment on a 

question of law. When a matter is brought before the High Court and ' 

it appears that the order of commitment was illegal, the High Court will, 

of course, quash the commitment, and may either drop the proceedings 

altogether or act under Sec. 439 read with Sec. 423 of the Code and order 

a fresh enquiry. 








Our answers to the two questions referred to us are as follows:— 

1. Permission of the authorities mentioned in Sec. 83 of the Regis- 
tration Act is necessary before an accused can be prosecuted under Sec. 82 
of the Registration Act. 

2. The permission accorded by the Inspector-General of Registra- 
tion on August 28, 1933 did not validate the sessions trial because the 
commitment to the sessions court was itself illegal. 


FULL BENCH 


BINDHYACHAL CHAND ano oTHERs (Defendants) " Cw 
versus i 
RAM GHARIB CHAND and orners (Plaintiffs) * LE 


Limitation Act, Articles 142 and 144—Applicability of—Art. 142 not restricted “9? 
to suits based on possessory title only—Dispossessed co-sharer suing for’ suraman, 
possession. Cc. j. 

Where a plaintiff, who was a co-sharer with some of the defendants, Mux=xsy J. 
who transferred a part of the property to third parties, admits in the; are 
plaint that he was dispossessed by the transferees some time prior to the 
institution of the suit, Art. 142 of the Limitation Act and not Art. 144 

~ applies, 
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Cr Kanharya Lal v. Grrwar, I. L. R. 51 All. 1042=1929 A. L. J. 1106 
T and Kallan v. Mohammad Nab: Khan, 1933 A. L. J. 105 overruled. 
a Case law discussed. 
DINE ACHAN? LETTERS PATENT APPEAL from the decision of the Hon’BLE MR. 
CHANP Justice C. H. B. KENDALL. 
a a ei The following is the Referring Order:— 
SULAIMAN, C. J. and MUKERJI, J.—This Letters Patent appeal raises a question 
Sulaman, of limitation. 
G; f: 
eee J. The plaintiff belongs to the same family as the defendants other than the 


defendants 1 to 3. The plaintiff claimed possession over certain sir lands on the 
allegation that he was a co-sharer of these lands with the defendants other than 
the defendants 1 to 3, but in defiance of his rights the defendant Paras Ram 
executed a deed of gift in favour of defendants 1 to 3 on May 5, 1919. The 
plaintiff alleged that this deed of gift was contested in the revenue court and 
also in the civil court and thereafter on the plaintiff’s failure, the defendants 1 to 
3 dispossessed the plaintiff of the lands in 1922. The plaintiff claimed joint 
possession over a half share in the lands ın suit. 


The suit was dismissed by the court of first instance on the finding that the 
plaintiff had failed to establish his title. There was an appeal and the lower 
appellate court found at one time the plaintiff and the defendants other than 
the defendants 1 to 3 were co-sharers ard it remanded the suit for a finding as 
to whether the plaintiff had been in possession of the property in suit within 
twelve years of it. There was an appeal against the order of remand to this 
Court and the appeal was dismissed. 

On remand the learned additional Munsif who heard the suit again decreed 
the suit for joint possession and decreed a certain amount of money as damages. 
There was again an appeal to the District Judge and the learned additional Sub- 
ordinate Judge who heard the appeal dismissed the suit, being of opinion that the 
plaintiff had failed to prove his possession within twelve years of the suit. 

On second appeal a learned single judge of this Court held that Article 144 
of the Limitation Act applied; that it having been found that the plamtiff and 
the defendants other than the donees were co-sharers it was for the defendants 
to prove that they had been in adverse possession for more than twelve years. 
‘The learned Judge relied on certain recent decisions of this court and principally on 
the case of Kanhbaiya Lal v. Grrwar, 1929 A. L. J. 1106. 


In this Letters Patent Appeal it is contended by the defendants that the 
Article which was properly applicable was Article 142 of the Limitation Act 
inasmuch as the plaintiff expressly pleaded in Paragraph 5 of his plaint that he 
had been dispossessed prior to the suit. 


It appears to us that the lower appellate court applied Article 142 of the 
Lunitation Act and thereupon proceeded to find whether the plaintiff had proved 
his possession within twelve years of the suit. If Article 144 be held applicable, 
an issue would have to be remitted in order to find whether the defendants had 
been in adverse possession of the lands in suit for more than twelve years. There- 
fore even if Article 144 applied the appeal cannot be properly disposed of without 
a clear finding on the issue just mentioned. 


The main question, however, is whether Article 144 of the Limitation Act 
or Article 142 of the same Act, Schedule I applies. On this point there seems 
to be some difference of opinion. In two cases it has been definitely beld that 
where parties were once co-sharers Art:cle 142 could never apply and that 
Article y#4 would be always applicable. The opinion was further expressed 
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that Article’ 142 ‘applied only to what are known as posesory suits,’ tthat-is to Crm 

say, suits based on possessory title. _ ae 
We have some difficulty in accepting the correctness of this TEA al we ee 

therefore think that the case should go before a larger Bench for finally deciding, BINDUYACHAT. 

the point so far as this Court is concerned. | CHAND 
We accordingly direct that the case be laid before the learned Chief Justice v. 

for forming a Full Bench to decide the following question, namely, “Where a a e 

plaintiff, who was a co-sharer with some of the defendants who transferred a  __ 

part of the property to third parties, admits in the plaint that he was dispossessed eer 

by the transferees some time prior to the institution of the suit, Article 142 of) 

the Limitation Act applies or Article 144?” M wher J. 
If the Full Bench decides that Article 144 applies we shall have fosemie an’ 

issue of fact as already indicated above. 


P. L. Banerji and Ram Narain Verma for the appellants. 
Shiva Prasad Sinha for the respondents. 


The following judgments were delivered:— 





SULAIMAN, C. J.—The: question referred to the Full Bench in this Sulaiman, 

case is: G J 
Where a plaintiff who was a co-sharer with some of the defendants who 
transferred a part of the property to third parties, admits in the plaint 
that he was dispossessed by the transferees some time prior to the insti- 
tution of the suit, whether ‘Article 142 of the Limitation Act or Article 
144 applies? i i 

The facts as stated by the Bench which has referred this case to us 
are that the plaintiff belongs to the same family as the defendants other 
than defendants 1 to 3. The plaintiff claimed possession over certain sir 
plots on the allegation that he was a co-sharer of these lands with the 
other defendants, but that they had wrongfully gifted the plots including 
the plaintiff’s share to defendants 1 to 3 in 1919, and on the strength of 
the deed of gift the defendants 1 to 3 had dispossessed the plaintif from 
the lands in 1922. The plaintiff claimed joint possession over half shares, 
in these plots. The defendants denied that the plaintiff had ever been in 
possession of these plots and set up their own exclusive title. The first 
court held that the plaintif had failed to establish his title and dismissed 
the suit on that ground only. On appeal the lower appellate court came 
to the conclusion that the plaintiff had legal title and remanded the case 
for the determination of the question whether the plaintiff had been in 
possession of the property in suit within twelve years. The Munsif found 
in favour of the plaintiff and decreed the claim. The lower appellate 
court after the remand ultimately held that the plaintiff had failed to 
prove his possession within twelve years of the suit and accordingly dismissed 
the suit. 

On appeal to the High Court, a learned Judge of this Court came to 
the conclusion that in view of the decision in certain cases, the plaintiff,’ 
suit could not be dismissed unless the defendants succeeded in establishing 
their adverse possession for over twelve years. ‘When the matter came up 
in appeal before the Letters Patent Bench, the Bench felt disinclined to 
accept the observations made in’ some cases and referred the question for 


answer to the Full Bench. F 
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Cru. For the purposes of this reference it must be assumed that the plaintift 
~o in his plaint admitted that he was dispossessed by the defendants 1 to 3 
in 1922, but that the plaintiff and the donors originally were co-sharers 
BINDHYACHAL jn these sir plots. 

SEAR The main question is whether it is Article 142 or Article 144 which 
Ram Gmarw would apply to such a case. Now Article 144 is a residuary Article 
Cxanp applicable to suits for possession of immovable property not otherwise 
Sulaiman, especially provided for in the Act. Where there is no other special Article 
C. J. applicable, the omnibus Article 144 would apply, and then the twelve 
years would begin to run from the date when the possession of the defen- 
dants becomes adverse to the plaintiff. If, however, there is a special 
Article which applies, Article 144 would be completely excluded and 

would not be applicable. 

Article 142 is an Article applicable to suits for possession of immov- 
able property when the plaintiff while in possession of the property has 
been dispossessed or has discontinued his possession. Such a suit must be 
brought within twelve years of the date of the dispossession or disconti- 
nuance. The Article is very general in its scope, and the only conditions 
necessary are that the suit should be for possession of immovable property 
and that the plaintiff while in possession of the property must have been 
dispossessed or must have discontinued his possession. Obviously the 
word “plaintiff” in this Article includes his predecessor-in-title as well. 
There are no words in this Article which would confine its applicability 
to suits based on possessory title only, or confine it to plaintiffs who claim 
the property wholly and are not co-sharers or co-owners with the defend- 
ants. 


Reading Articles 142 and 144, it would appear that the Legislature 
has drawn a distinction between a mere dispossession or discontinuance of 
Possession of the plaintiff and the defendant’s adverse possession, otherwise 
there would be no occasion for having two separate Articles, 

The burden of proving the date of the dispossession or discontinuance 
of possession under Article 142 must be on the plaintiff who, in order to 
succeed, must show that the dispossession or discontinuance of possession 
was not prior to twelve years before the suit was filed. 


With the exception of the case of Kanhaiya Lal v. Girwar' there 
appears to be no other authority for the view that Article 142 is inappli- 
cable to a suit brought on the basis of title. In that case no doubt the 
learned Judges expressed the opinion that this Article is restricted to suits 
in which the relief for possession sought by the plaintiff is based on what 
may be styled as possessory title. In my opinion, there is no justification 
for limiting the scope of this Article to such suits only. As a matter of 
fact, in several cases which went up to cheir Lordships of the Privy Council 
and in which Article 142 was applied, the suits were actually for possession 
on the basis of title and not on possessory title. In this connection I may 
mention the cases of Mohima Chundur Mozoomdar v. Mohesh Chunder 
Neoghi? and Muhammad Aman Ulla Khan v. Badan Singh® in both of 
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which cases the suits were brought on the basis of title by plaintiffs who Cmm 
Were not in possession, and their Lordships applied Article 142 and dismissed |... 
the claim on the ground that the plaintiffs had failed to establish their 
possession within twelve years, i.e., that they had been dispossessed within BN?#YAcHAL 


1934 





á CHAND 
twelve years. These cases were not brought to the notice of the Bench A 
which decided Kanhaiya Lal’s case. Raat GHARIB 


We have examined the paper-book in that case, and it appears that C=? 


the plaintiff had not clearly admitted his dispossession by the defendant; sulamen, 
rather he had asserted that he was still in possession. ‘The lower appellate © J. 
court had merely found that the evidence as regards possession produced 
by both parties was worthless. 

The view expressed in Kanhaiya Lal’s case was in one sense followed 
by another Bench in Kallen v. Mohammad Nabi Khant. The learned 
Judges reinforced the view by relying on certain observations made in 
several cases quoted in the judgment. It may, however, be pointed out 
that the learned Judges themselves emphasised the fact on page 109 that 
in the plaint the plaintiff did not allege that the plaintiff while in posses- 
sion was dispossessed. It was a suit brought by a person claiming to be 
the owner of a house against the defendant alleging him to be his tenant. 
There was no allegation that the defendant had at any time dispossessed 
the plaintiff. On the facts as alleged in the plaint Article 142 would not 
have been applicable. 

Many of the cases referred to in that judgment as well as a few other 
cases were reviewed by my learned brother King, J., in Kunji v. Niyaz 
Husain" in whose judgment I concurred, though I dictated a short separate 
order. It is, therefore, not necessary to refer to all those cases over again. 
But I should like to discuss briefly the cases especially relied upon in 
Kallan’s case, because in my opinion those cases are no authority for the 
proposition that where the plaintiff admits dispossession and brings a suit 
for possession of immovable property, Article 142 is not applicable and 
the burden lies on the defendant to establish his adverse possession. In 
The Secretary of State for India v. Chellikani Rama Rao! the question of 
limitation arose in connection with the claim of the objectors who claimed 
title under the Madras Forest Act. They were admittedly in possession 
at the time, and their claim could not be regarded as one brought by 
persons for recovery of possession on the ground of dispossession. ‘Their 
Lordships of the Privy Council accordingly held that the only question 
was whether they had established their case of acquisition of title by 
adverse possession for over twelve years within the meaning of Article 144. 
That case obviously is no authority for the proposition that where the suit 
is for possession on the ground of dispossession, Article 144 nevertheless 
applies. 

In Kumar Kamakhya Narayan Singh v. Ram Raksha Singh" certain 
villages had been leased by the plaintiff’s predecessor to the defendants’ 
predecessors in Mukarrari istemarari; after the death of the original lessee, 
his assignees remained in possession and ceased to pay rent to the original 


lessor or his successors in spite of notices served on them. The suit was 
*1933 A. L. J. 105 51934 A. L. J. 147 ó 
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accordingly brought for ejectment by the representatives of the original 
lessor. The High Court came to the conclusion that the defendants had 
made a definite assertion of adverse right more than twelve years prior 
to the suit and that they claimed to hold as permanent mukarraridars and 
the suit was, therefore, barred by Article 144, Limitation Act. Their 
Lordships of the Privy Council held ` 
that the plamtiff failed to prove ‘that the relationship of landlord and 
tenant, on which he relied, was in existence within twelve years prior to 
the institution of his suit, and that, therefore, the plaintiff’s suit for 
possession was barred by the Limitation Act, and this appeal should be 
dismissed. 

Their Lordships did not say that they applied Article 144 to the 
case. The case was apparently governed by Article 139 of the Limitation 
Act, and that Article was perhaps so applied. In any case, there is no 
justification for holding that their Lordships applied Article 144 to that 
case. 

In Kuthali Moothavar v. Peringati Kunharankutty® the plaintiff had 
sued to establish his title to certain lands containing numerous hills. Mr. 
De Gruyther, the learned counsel for the plaintiff, had pointed out in his 
argument that the plaintiff-appellant did not admit that he was out of 
possession. The case was disposed of on the basis whether the title was 
with the plaintiff or with the defendant. It was not a case where the 
plaintiff had brought a suit on the ground of dispossession. ‘Their Lord- 
ships came to the conclusion that the case was not one of doubtful title 
but of clear title, and the title being with the plaintiff, it could not be 
destroyed unless the defendants established adverse possession with all the 
qualities of adequacy, continuity and exclusiveness. In that case it was 
found as a fact that the plaintiff had been “exercising during the currency 
of his title various acts of possession”, which were abundantly sufficient to 
destroy that adequacy and interrupt that exclusiveness and continuity 
which would be demanded of any person challenging by possession the 
title which the plaintiff holds. 

The two reported cases of this Court, which also were relied upon, 
are those of Mohammad Ishaq v. Zindi Begum? and Jai Chand Bahadur v. 
Girwar Singh. In neither of these cases the plaintiff was suing for 
possession on the ground that he had been dispossessed. In the former 
case the plaintiff had alleged that the permises had been let out to the 
defendant on rent; in the latter case the plaintiff was a zamindar who was 
seeking to eject the defendant treating him as a mere licensee who had 
set up adverse possession against the Zamindar. The plaintiff being the 
zamindar of an agricultural village, the presumption of title as well as of 
possession was in his favour. It is, therefore, quite clear that none of 
these cases furnish any authority for the proposition either that Article 
142 cannot apply to a suit based alone on title (which proposition is 
contrary to that laid down by their Lordships of the Privy Council in 
the two cases mentioned earlier) or for the proposition that in all suits for 
possession of property as soon as title is either admitted or proved, the 
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burden of proving adverse possession either lies on or shifts to the defendant. Cwm 


It seems to me that the essential difference between Article 142 and 1934 
Article 144 is that when a plaintiff is suing for possession on the basis of feck 
dispossession, the burden lies on him to show that the date of his disposses- ea 
sion or discontinuance of possession, which gave him the cause of action v. 
for the suit, was within twelve years of the suit; while if the suit is not Ran Ganin 
. HAND 
for possession based on the ground of dispossession, but is a suit for 
« Possession of immovable property not especially provided for in any other Sulaman, 
Article of the Act, then on proof of title the plaintiff’s suit cannot be © 7 
dismissed until the defendant further establishes his adverse possession for 
more than twelve years. There is obviously some distinction between the 
mere dispossession or discontinuance of possession of the plaintiff and the 
adverse possession of the defendant. Ordinarily an owner of property is 
presumed to be in possession of it, and such presumption is in his favour 
where there is nothing to the contrary. It would, therefore, follow that an 
owner of property starts with the presumption in his favour that he is in 
possession of his property. But where the plaintiff admits that he has been 
dispossessed by the defendant or, at any rate, it is found in the case that he 
has been dispossessed and is not in possession’ at the time when he brings 
the suit, then he cannot start with the presumption in his favour that 
the possession of the property was with him. He would have no right 
of action unless he claims within the period of limitation prescribed there- 
for. He has to bring his suit within twelve years of the date on which 
he was dispossessed or when he discontinued his possession. The burden 
of showing that this date was within twelve years of the suit is on the 
plaintiff, and he cannot claim to have discharged it without any proof 
and evidence, merely on the ground of any presumption arising from 
the fact of his ownership. 








But, although the burden of proving dispossession or discontinuance 
of possession within twelve years lies on the plaintiff, he may discharge 
his burden by leading direct or circumstantial evidence to show that he 
was either in actual or in constructive possession some time before the 
period during which he was admittedly out of possession and within 
twelve years of the suit. He may either show that ‘the possession of the 
defendant was permissive as that of a licensee, lessee or, at any rate, even 
that of a co-owner, or he may show that he was actually in the enjoyment 
of the property and exercising other acts of ownership. It would in every 
case be a question of fact whether the plaintiff had proved his possession, 
actual or constructive, within the period of twelve years. If the court 
after considering all the evidence and circumstances were to record a 
finding that the plaintiff had failed to prove his possession, constructive 
or actual, within twelve years, then the suit must fail, even though the 
court does not record a definite finding that the defendant had established 
his adverse possession for more than twelve years. No doubt in many 
cases the distinction is very fine, and the line of demarcation between dis- 
possession and adverse possession is thin. But the question in each case is 
one of burden of proof, and it is incumbent on the plaintiff, when he ` 
admits his dispossession, to.establish his possession within twelve fears. 
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Where the parties are strangers and they claim title to the whole 
property in dispute, no difficulty ordinarily arises. The fact that the plaintiff 
has been dispossessed by the defendant, would show that the defendant was 


BINDHYACHAL exercising adverse possession as against the plaintiff during the period of his 


v. 


dispossession. The position becomes difficult when the parties are co-owners. 


Ram Gnaw Ordinarily the possession of one co-owner, who is entitled to joint 


CHAND 





Sulaiman, 
Cc. i. 


possession of the whole property, is referable to his title, and he cannot ask 
the court to presume that his possession was illegal or adverse to the other 
co-owner. It follows that if one co-owner is in actual possession of the 
joint property, and the other co-owner is either absent or is not in actual 
possession, the latter would still be in constructive possession of his property 
through his co-owner. There would be prima facie no case where the 
possession of one co-owner was illegal and was necessarily adverse to 
that of the other co-owner. The presumption would be that they are 
both in joint possession. But it cannot be denied that one co-owner can 
dispossess another co-owner and can exercise adverse possession over a 
joint property. If, therefore, the plaintiff, a co-owner, admits that he has 
been dispossessed and that, at any rate, for a short period prior to the suit 
the possession of his co-owner was adverse to him, then he cannot fall 
back on a mere presumption of joint possession in his favour and succeed 


- without showing any other circumstances whatsoever. But if the co- 


owner, who has been dispossessed, were to satisfy the court that he was 
actually dispossessed on some date within twelve years, he discharges his 
burden; or even if he proves that prior to that period the parties were 
on good terms with each other without any denial of title and without 
any quarrel, the court may record a finding that the possession of the 
plaintiff prior to the period of actual dispossession was constructive. In 
such an event the finding would be that the plaintiff has succeeded in 
establishing that he was in constructive possession of the property within 
twelve years of the suit. 


Personally speaking, I do not think that the plaintiff can by cleverly 
drafting his plaint evade the burden of proof which Article 142 casts” 
upon one who is suing for possession on the ground of dispossession. 
When a plaintiff falsely alleges that he is in possession and wants a relief, 
to which the owner in possession is entitled, e.g., for partition, injunction, 


' joint possession etc. and it is found that he was in fact not in possession 


but had been dispossessed, technically speaking the suit would fall under 
Sec. 42 of the Specific Relief Act and would be dismissed on the ground 
that he had omitted to ask for a consequential relief and had failed to 
prove his case. But a court may allow him to change his ground and give 
him a decree for possession, treating his claim as one for recovery of 
possession on the basis of dispossession, provided he succeeds in showing 
that his dispossession took place within twelve years. In such a case the, 
claim would still be regarded as a claim either on the basis of dispossession 
or a oem of possession, and the same principles would govern 
such a suit. 


A number of cases have been cited before us by the learned counsel 
for the Yespondent, which lay down that as between co-owners there can- 
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not be adverse possession, until the co-owner in possession establishes that Cv 
he had been openly and notoriously in exclusive possession of the property 
by denying the title of the other co-owner so as to amount to an ouster. 
It is not actually necessary that the denial of title should be brought to a ie 
the knowledge of the other co-owner specifically. But such a knowledg: ioe 
may be inferred from circumstances showing that the adverse possession Ram Grarm 
was exercised openly and notoriously. Those cases are not in point, because C#4N? 
they were not cases where the plaintiff had admitted his dispossession but ` sulaiman, 
were cases in which the only question was whether adverse possession had C. J. 
been completed.. Their Lordships of the Privy Council and the learned 
Judges in India merely laid down what constituted adverse possession and 
what qualities were necessary in order to complete it. In none of these 
cases Article 142 could be considered. a 

I should, however, like to refer to the Full Bench case of Rustam ~ 
Khan `v. Janks*, In that case the suit was brought by the plaintiff for 
recovery of his share in the estate left -by the common ancestor of the 
plaintiff and the defendant who had died in 1908 leaving a number of 
legal heirs. In February 1921, one of the heirs, who was in possession of 
the property, executed a deed of gift in favour of her daughter and 
daughter’s son. The suit was brought well within twelve years of this 
date, but niore than twelve years after 1908. The courts below held that 
the suit was within time and the defendant’s adverse possession under 
Article 144 had not been established. A learned Judge of this Court 
came to the conclusion that the claim being for recovery of a share in 
the assets of a deceased ancestor, it was governed by Article 123 of the 
Limitation Act, and time began to run from the date of the death of the 
deceased. The Letters Patent Appeal was referred to a Full Bench, and 
the only point which was for the consideration of the Full Bench was 
whether Article 123 of the Limitation Act applied to the case or not, for 
if it did, the claim was barred by time and, if it did not, the claim was 
not barred by time, or whether Article 144, as applied by the courts below, 
or Article 142 was applicable. There was no discussion of Article 142 
in the judgment of any of the learned Judges constituting the Bench for 
the obvious reason that the main question was whether Article 123 did 
or did not apply. There the plaintiff had not been in actual possession of 
his share, and in one sense he had not been actually dispossessed by his 
co-heirs. His’ title had been denied by the execution of a deed of gift a 
few years before the suit. Bearing these facts in mind, all the learned 
Judges came to the unanimous opinion that Article 123 was not applicable. 
In the course of my judgment I certainly said: 

that such a suit is not covered by Article 123 at all and must fall under 
the general Article 144, Limitation Act from the date when the defendant’s 
possession became adverse. 

But it must be borne in mind that in the plaint in that case the 
plaintiff had not definitely admitted that he had been dispossessed, and 
the fact that the gift had been made was tantamount to the setting up of 
adverse possession by his co-heir. The language used by me was obviously 


used with reference to the facts of that case, and when the plaintiff had 
M26 A. L. J. 1041 e 
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not been in possession and could therefore not have been dispossessed, nor 
admitted that he had been dispossessed, it was considered that no other 
Article but Article 144 would be applicable. In any case, the point that we 
have to consider in the present case did not at all arise for consideration, as 
the sole question was whether Article 123 could be applied. The case was 
really one of denial of title and adverse possession set up by the defendant 
rather than dispossession as admitted by the plaintiff. In cases falling 
strictly under Article 142, in which the only question is one of disconti- 
nuance of possession of the plaintiff and not of adverse possession of the 
defendant, the question of limitation in one sense becomes the question of 
title, because by virtue of Sec. 28 of the Limitation Act if the claim is 
barred by time, the title must be deemed to be extinguished. 

In the present case I should like to point out that the dispute relates 
exclusively to the sir rights in the plots in suit, which means the plaintiffs’ 
claim to recover possession of such sir rights. If the village is joint and 
the parties are co-sharers in the vulage, the dismissal of the plaintiff’s 
claim for the sir rights so long as the general partition of the village does 
not take place, would not affect any rights which he may have to get 


‚credit for these lands when such partition is effected. 


I would accordingly answer the question referred to the Full Bench 
by saying that where a plaintiff, who was a co-sharer with-some of the 
defendants who transferred a part of the property to third parties, admits 
in the plaint that he was dispossessed by the transferees some time prior 
to the institution of the suit, Article 142 of the Limitation Act and not 
Article 144 applies. 

Mugerjl, J.—The question before this Full Bench is, 

Where a plaintiff, who was a co-sharer with some of the defendants 
who transferred a part of the property to third parties, admits in the plant 
that he was dispossessed by the transferees some time prior to the institu- 
tion of the suit, Article 142 of the Limitation Act applies or Article 144? 


The two Articles, 142 and 144, of Schedule 1 of the Limitation Act, 
have been responsible for various conflicting decisions in India.- So far as 
I have been able to find, there is no case decided by their Lordships of the 
Privy Council in which the two Articles have been discussed with a view 
to laying down in what cases Article 142 would apply and in what cases 
Article 144? I propose to take the Articles as they stand in the Act and 
to examine their use on general principles. The authorities on the subject 
are various and many important cases have been reviewed by the learned 
Chief Justice and it will serve no useful purpose to go over those grounds 
again. 

The scheme of the Limitation Act is to provide for a special rule of 
Limitation in as many cases as possible and then to provide a rule for 
cases which are not governed by the specially provided for rules. In the 
case of suits for possession, the provisions start with Article 124 and with 
some exceptions go up to Article 143, providing special rules. They arc 
followed by the general rule, viz., Article 144. It would follow naturally 
that if there be an Article especially applicable to a suit, then the residuary 
Article M4 cannot apply. 
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The first column of the First Schedule of the Limitation Act is headed Cwr 
as description of suit, the second column provides for the period of m7 
limitation and the third column provides the date from which the limi- 
tation is to be counted. The description of suit would naturally mean a A 
the allegations on which the plaintiff has brought his suit and on which ~~, 
he seeks relief. Primarily therefore the Article to be applicable is to be Ram Guana 
-chosen with regard to the facts stated in the plaint. There may be cases CAN? 
in which the plaintiff’s suit would be quite within time if the allegations atusery, J. 
made in the plaint were correct, but on a trial it may be found that the 
allegations are not correct. In the circumstances, the court, after finding 
the facts, will have to find what Article of Schedule 1 of the Limitation 
Act would apply to those facts, and having got the right Article, to find 
out whether the suit is within time or not. Just to illustrate what I 
mean, I will give a simple example. 


A plaintiff states in the plaint that he is the owner of the property 
and he was dispossessed by the defendant two years prior to the suit. The 
defendant pleads that the plaintiff is not the owner of the property and 
the defendant has been in adverse possession for more than thirty years. 
The court finds that the plaintiff was not dispossessed two years prior to 
the suit but eleven years prior to it. The court further finds that the 
plaintiff is the owner of the property. On these findings, the court will 
apply Article 142, although the plaintiff’s allegation that he was dispos- 
sessed two years prior to the suit is found to be untrue. 

In the plaint filed in the suit out of which this reference has arisen, 
the plaintiff stated that he and one Paras Ram were the owners in equal 
shares of certain sir lands and that the defendants 1 to 3, who were donees 
of Paras Ram, dispossessed him in 1922. On the face of these allegations 
the suit is abundantly within time, because the suit is 


1934 








for possession of immovable property when the plaintiff while in possession 
of the property has been dispossessed. 

On a trial of the suit, it was found by the court below that the 
plaintiff was never in possession of the property within twelve years of 
the institution of the suit. In view of this finding, the only possible 
course open to the court would be to hold that the suit was barred by 
tume. 

The argument, however, raised before the courts was that the learned 
Subordinate Judge (Mr. Junaid) found that the parties were owners of 
the lands inasmuch as they were co-sharers in the patti in which the lands 
are situated and therefore the possession of Paras Ram was possession of 
the plaintiff and therefore the title of the plaintiff having been proved, 
Article 144 of the Limitation Act should apply and the suit should be 
treated as being within time. This is the view which has been accepted 
by the learned single judge of this Court against whose judgment the 
Letters Patent Appeal was filed out of which (Letters Patent Appeal) 
this reference has arisen. 

I have already stated that in the general scheme of the Limitation Act 
Article 144 will have to be applied as the last resort, that is to say, when 
any other Article to be found in Schedule 1 is found to be inapplicable. 
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If on the allegations made’ in the plaint the suit falls within Article 142, 
I see no justification for taking it out of that Article and for applying 
Article 144 on grounds which are not to be found mentioned in Article 
142 itself. The statement of law that Article 142 can apply only where 
the basis of the suit is a possessory title and where a regular title is estab- 
lished, that Article has no application, is in my opinion not supported by 
the language of Article 142. It goes without saying that a person can get 
only what belongs to him. In other words, in order to succeed in a court 
of justice he must prove his title to the property claimed. There are no 
doubt some exceptions to this general rule. For example, an exception 
will be found in Section 9 of the Specific Relief Act where a person is 
entitled to recover possession on the mere strength of his previous posses- 
sion provided his dispossession took place within two months prior to the 
institution of the suit. A special rule of limitation has provided for 
such a suit. See Article 3. Again, as another exception, it has been laid 
down that where a defendant who has no title in himself dispossesses a man 
in possession who also has no title to it but is in peaceful possession, the 
person in peaceful possession is entitled to succeed on his ‘possessory title,’ 
as it is called, although the dispossession may have taken place more than 
two months prior to the institution of the suit. But in this case the fact 
that the plaintiff was in possession has been regarded as being his “title” 
which would enable him to succeed. The general rule therefore is that a 
person must prove, in a court of justice in which he seeks relief, that he 
is entitled to relief by way of possession on the basis of title to the property. 
Therefore, as Article 142 does not specifically refer to what has been 
described as a suit on possessory title, it must be applied in every case where 
the plaintiff alleges his own dispossession by the defendant prior to the 
suit as also where he does not make any such allegation, but it is found, 
as a fact, that he was dispossessed by the defendant prior to the institution 
of the suit. 


Now let us examine whether the mere fact that the plaintiff has a 
share in the property in suit, the plaintiff being a co-sharer in the joint 
patti, will make any difference in the application of Art. 142. In the 
present suit, all that the plaintiff claims is that he has a title to hold the 
lands as his sir. On the finding of fact arrived at by Mr. Junaid, his title 
as a co-sharer of the patti has been established. In this view, I can 
describe the plaintiff’s claim as a claim for something which is less than a 
pure proprietary interest. In other words, the property claimed is less 
than the full proprietary interest in the lands in suit. If, however, Art. 
142 be applicable where full proprietary interest is claimed, I do not see 
why it should not be applicable where anything less than full proprietary 
interest is claimed. It is open to a co-owner to oust another co-owner, 
subject to the latter seeking relief in a court of justice. But if the ousted 
co-owner does not seek relief within the period laid down by the law, 
he must lose his property. The mere fact, therefore, that the parties to 
a suit for possession are co-owners will be no justification for not apply- 
ing Art. 142 to the case. 


As %egards the statement of law that ordinarily the possession of one 
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of several co-owriers is possession on behalf of all the co-owners ċannot be 
denied. In a case where a plaintiff was in possession of joint property by > 
reason of the fact that it was in physical possession of one of several co- 
sharers of his, as a matter of peaceful and adequate enjoyment of property, BIvoHYAcHAL 
the date from which the co-owner has been in possession will not deter- CIPAR 
mine the date when the ‘dispossession’ of the other co-sharers began. For Ram Gnarm 
there is no dispossession at all. In such a case, if by any subsequent event, CN? 
any co-owner who was not in physical possession is dispossessed, the date of Mukery, J. 
the actual dispossession would be the date from which limitation would 

begin to run. By way of illustration, let us take this case. Two brothers 

A and B inherited their father’s property in -equal shares. The younger 

brother A is left at home and the elder brother B goes out to make a living 

to a distant place. B returns after fourteen years and wants to live in 

the paternal house with his younger brother A. If he is allowed -to live 

for a month and is then turned out by A, B may bring a suit for recovery 

of possession. On the facts stated, I would hold that B’s dispossession 

took place when he was actually turned out of the house and not when 

he went away to a distant place to earn his living. I need hardly point 

out that it is always a question of fact and not of law whether in parti- 

cular circumstances it is open to a court to find the possession. of one 

party as the possession not only of himself but also of another party. The | 

law can be applied only where the facts have been ascertained definitely © 

and the- court has come to a particular conclusion. 


From what I have said above, it will be clear that I am definitely of 
opinion that in a case like the one we have to consider, Art. 142 only 
should be applicable. 

Let us now proceed to consider Art. 144. As I have said, it is the 
residuary Article and is applicable only when a suit does not fall within 
any of the numerous Articles. 


E 
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Where a plaintiff was never in possession but has acquired a title 
which entitles him to possession and he brings his suit, no article coming 
prior to Art. 144 will be found applicable to his suit. As an example, 
we may take the case in Rustam Khan v. Janki. In this case, a Moham- 
madan possessed of property died in 1908. There were several legal heirs 
and the plaintiff in the suit was found not to have been in physical possession 
of any of the properties. It was also found that his title as a co-owner 
had never been denied, but one of the heirs executed a deed of transfer 
and thereupon the plaintiff claimed his share in the property. It was held 
that Art. 144 of the Limitation Act applied and the suit was within 
time. In the judgments that were delivered in the case, there was no 
occasion to discuss the question whether Art. 142 applied or Art. 144. 
The Full Bench was constituted for an entirely different purpose. I have 
taken the case only by way of an illustration. In the illustration furnished 
by Rustam Khan’s case there was no previous possession of the plaintiff 

-and therefore there was no dispossession whatsoever, and Art. 142 coula 
not apply. There was no other suitable Article applicable and therefore 
the residuary Article had to be applied. 


226 A. L. J. 1041 d 
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Article 142 refers to dispossession or discontinuation of possession. 
This must mean that there was a previous possession on the part of the 
plaintiff. A mere denial of title of the plaintiff on the part of a defen- 
dant who is a co-sharer of the plaintiff, and whose possession may be 
regarded as plaintiff’s possession, will not amount to plaintiff’s disposses- 
sion and the plaintiff’s proper remedy will be by a suit for a declaration 
of title. Where the defendant’s possession could be treated in law as 
plaintiff’s possession, but the defendant subsequently transfers possession 
to a party whose possession cannot be any longer treated ın law as the 
possession of the plaintiff, the plaintiff will have to regard himself as 
dispossessed and will have to bring his suit within twelve years of the 
transfer. What I have said presupposes that the transfer is brought to 
the notice of the plaintiff and that the transfer is under circumstances 
which do not imply in law a continuance of the possession of the 
plaintiff. 

In two cases in this Court the broad statement of law has been laid 
down that Art. 144 applies to all suits for possession based on title. As 
a matter of fact, if we read the other Articles which relate to suits for 
possession, we cannot say in the case of any one of them, that they 
contemplate suits not based on title. For example, let us take Art. 124 
which relates to a suit for possession of a hereditary office. The plaintiff 
must be entitled to the office before he can sue. Then let us take Art. 134 
which relates to a suit to recover possession of immovable property conveyed 
or bequeathed in trust. Now, it cannot be said that the plaintiff can 
succeed without proving his right to recover the property. The proposition 
then that Art. 144 applies to all cases where the plaintiff has proved his 
title is in my opinion too wide. 

In view of the fact that the rulings on which reliance has been placed 
in the two cases of this Court where this view has been specifically laid 
down, have been reviewed by the learned Chief Justice, I do not propose 
to examine for myself those cases. I will however make some remarks 
on the case of Kallan v. Mohammad Nabi Khan’. This was a suit brought 
by the plaintiff on the allegation that he was the owner, by purchase, of 
a certain house; that his vendor had let it out to the defendant, and that 
the plaintiff had issued a notice terminating the lease, but the defendant 
refused to vacate the house. It was found that the allegation of tenancy 
was false. The defendant’s case was that the title did not lie with the 
plaintiff or his vendor. The suit, however, was allowed to proceed on 
title and succeeded on the ground that it was for the defendant to prove 
twelve years’ adverse possession. 


On the facts of the case stated above, and as pointed out in the 
judgment of the case itself, there was no allegation of previous possession 
or dispossession. It was on that account that Art. 144 applied. With 
all respects, in my opinion, the proper method of approaching the case 
should have been this. When it was found that the relationship of 
landlord and tenant did not exist between the parties, the plaintiff’s suit 
should have been either dismissed or he should have been called upon to 
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amend the plaint and to make a specific allegation as to when and how Cwn 
the defendant obtained possession of the property. The case then should asd 
then have been allowed to. proceed on the new pleadings. 

BinbHyacuat. 


If the allegation of tenancy had been proved, the defendant would “Cry. 

have been bound to vacate the property on the terms of the lease, because v. 
he could not deny the title of the person from whom he had taken i ea 
the property. But if this allegation was found to be incorrect, the 
plaintiff had to make some fresh allegations, and the amended case could Mukerji, J. 
then be considered, for purposes of application of the rule of limitation. 
If this procedure be not adopted, the result would be that a person who 
has been dispossessed more than twelve years prior to the institution o£ 
the suit, would escape the effect of Art. 142, would be saved from the 
trouble of proving that he was in possession within twelve years of the 
suit and would have the benefit of the burden of proof being thrown 
on the defendant to show when his possession became adverse. It is not 
desirable that premium shculd be put on false allegations. If in the case 
of Kallan v. Mohammad Nab: Khan*, the plaintiff had been called upon 
to state when and how the defendant took possession, he would have been 
obliged to state the true fazts and the truth might have brought the case 
within the purview of Art. 142. With all respects, therefore, Art. 144 
should not have been applied on the mere ground that the suit of the 
plaintiff was based on title and the defendant was bound to prove when 
his possession became adverse to the plaintiff. 


_ For the reasons given above, my answer to the question before the 
Full Bench is that Art. 142 applies and not Art. 144. 


Kine, J.—I agree that Article 142 is applicable. The plaintiffs’ case Kng, J. 
was that they had a half skare in the sir rights and khud-kasht rights in 
the plots in suit. Accordirg to the plaintiffs, the plots in suit were held 
by them and by their relative Paras Ram as co-owners. But Paras 
Ram, being the senior member of the family, was in actual occupation 
and cultivation of the plots. In 1919 he made a gift of his proprietary 
rights in the village, purpcrting to include the plots in suit, to defen- 
dants Nos. 1 and 3 and the latter, upon the strength of the deed of gift 
in their favour took exclusive possession of the plots in the year 1922, 
thereby dispossessing the plaintiffs. The defence was a denial of the 
plaintiffs’ title as co-owners and a -denial that the plaintiffs had been in 
possession of the plots within twelve years before the date of the insti- 
tution of the suit. , 


The suit was certainly for possession of immovable property. The 
plaintiffs claimed title and alleged that while they were in possession as 
co-owners they had been dispossessed by the contesting defendants, and 
the date of their dispossession was in: the year 1922. On these pleadings 
it seems clear that the language of Article 142 is applicable and that the 
period of limitation for the suit must be governed by that Article. 

There are numerous authorities also in support of this view and the 
only rulings which seem d:stinctly to point to a contrary conclusion 
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are two rulings by Benches of this Court. The case of Kanhaiya Lal v. 
Girwar™ laid down that Article 142 is restricted to cases in which the 
relief for possession sought by the plaintiff is based on what may be 
styled as “possessory” title. The learned judges further took the view 
that when a plaintiff sues for possession of immovable property both on 
the ground of his title and on the ground that his possession has been 
disturbed by the defendant, then if he proves his title, the burden of estab- 
lishing title by adverse possession for more than twelve years lies upon the 
defendant, and if he succeeds in proving that fact, the suit must fail: 


' otherwise, the plaintiff is entitled to a decree. 


I see no justification for restricting the scope of Article 142 to cases 
in which the relief for possession is based only on “Possessory” title and 
not on proprietary title. There seems to be nothing in the language of 
Article 142 which would restrict it to suits based on possessory title only. 
Moreover, there are numerous rulings of the Privy Council to the 
contrary. I need refer only to two rulings, for the sake of example, 
namely, Mohima Chunder v. Mohesh Chunder’ and Mohammad Amanulla 
v. Badan Singh", "These were both cases in which the plaintiff claimed 
possession on the basis of proprietary title and on the allegation that he 
had been dispossessed by the deferidants. In both these cases their Lord- 
ships of the Privy Council held that limitation was governed by Art. 142. 
These rulings therefore are clear authority against the view taken in 
Kanhaiya Lals case. The latter case has been followed by a Bench of 
this Court in Kallan v. Mohammad Nabi Khan.® This case has been 
discussed by my learned brothers and I think it is unnecessary for me to 
cover the same ground again. I agree with them that these two decisions of 
this Court do not lay down the correct law. I have discussed most of the 
rulings which have been cited before us in a previous case, viz., Kunji v. 
Niyaz Husain.® It seems superflous for me to discuss the same rulings 
again and I need only express my adherence to the views expressed in the 
previous case. 

In the present suit the lower appellate court has held that the 
plaintiffs have proved their title as co-owners of the plots in suit. For 
the purpose of deciding this appeal, the question will arise whether, in 
view of this finding of title in favour of the plaintiffs, it is necessary for 
the plaintiffs to prove any overt act of possession within the period of 
twelve years prior to the date of the suit, or whether it is necessary for 
the defendants to prove ouster of the plaintiffs as their co-owners for a 
period of twelve years before the suit. This question however has not 
been referred to the Full Bench and I express no opinion upon it. If it 
is held that the plaintiffs, by proving title as co-owners, have thereby 
raised a presumption of their possession upto the date of their admitted 
dispossession, and that the burden of proof has therefore shifted upon 
the defendants to prove the ouster of the plaintiffs for a period of twelve 
years, then no doubt the defendants are practically in the position of 
having to prove adverse possession for a period of twelve years. But this 
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does not mean that limitation is governed by Article 144 and not by Crm 


Article 142. It must further be clearly understood that the decision of Ip; 

this appeal will affect only the cultivatory rights, or the sir and khud- 

kasht rights, of the plaintiffs in the plots in suit and will not affect any BNDHYACHA! 

other rights which they may have as co-sharers in thé mahal. pa 
By THE Court—Our answer to the question referred to us is that Ram ‘Guam 

the suit would be governed by Article 142 and not Article 144 of the C=». 

Limitation Act. King, J. 
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RURAHMAL RAM NATH THrRoucH-RAM PRASAD (Plaintiff) oe 
versus T 
KAPIL MAN MISIR AND ANOTHER (Defendants) * 
Civil Procedure Code, Sec. 115—“Case decided’’—Meaning of —Lower Court rejects Sept 7 
application for amendment of plaint—Whether “case decided.” " NIAMAT- 
The plaintiff instituted a suit for recovery of money on the basis of a vuam, J. 
promissory note, the consideration for the said note being the balance which Cottistsr. J. 
was found'to be due from the defendant upon an accounting between the 
parties. .Subsequently the plaintiff applied for amendment of his plaint in 
such a manner as to base his claim alternatively on the bahi khata account. _ 
The application was rejected by the court below. Held, (1) that the 
lower court’s refusal to allow the amendment of the plaint was a “case 
decided” within the meaning of Sec. 115, C. P. C.; (2) that this was a 
case in which the lower court ought to have allowed the desired amendment 
and by refusing to do so it disregarded the provisions of Or. 6, R. 17, 
C. P. C., and acted illegally and, at least, with material irregularity in the . 
exercise of his jurisdiction. 
Kishan Lal v. Ram Chandra, 1933 A. L. J. 268 relied on; Sunder Lal v. 
Razia Begam, 1934 A. L. J. 757 distinguished. : 
The meaning of the words “case decided” in Sec. 115, C. P. C. 
, discussed. 


Civi Revision from an order of Maurvı Nuaz Arman, Second 
Additional Subordinate Judge of Gorakhpur. 


P. L. Banerji and Shiva Prasad Sinha for the applicant. 
Muhammad Ismail for the opposite parties. 





The following judgments were delivered: — 


COLLISTER, J.—These are two applications in revision against an order Collister, J 
of the Second Additional Subordinate Judge of Gorakhpur rejecting a peti- 


tion of the plaintiff-applicant to amend his plaint in a certain suit. The 


suit was for recovery of Rs. 11,000 odd on the basis of a note of hand 
which is alleged to have been executed by defendant No. 1. on October 1¢, 
1932, the consideration for the said note of hand being the balance which 
was found to be due from defendant No. 1 upon an accounting between the 
parties. Execution of the note of hand was apparently denied and the 
document was sent to the Examiner of Questioned Documents. The 
latter’s report was against the plaintiff and accordingly on July 14, 1933 
the plaintiff applied for amendment of his plaint in such a manner as to 
base his claim alternatively on the bahi khata account. The application 
*Civ: Rev. 443 of 1933 š 
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was rejected by the court below on the ground that the amendment sought 
for would change the basis of the suit. A similar application was made by 
the plaintiff a month later and it too was rejected on August 14, 1933. 

An objection is taken before us on behalf of the defendants-respond- 
ent that the order of the court below does not amount to a “case decided” 
within the meaning of Sec. 115, C. P. C. There are a number of reported 
cases of this court in which the question as to what constitutes a “‘case 
decided” has been considered; but there is only one reported case—a single 
Judge case—which deals directly with the refusal of a court to allow an 
amendment of a plaint. I will discuss this latter ruling in its due place. 
In 1921 a Full Bench of five Judges in the case of Buddhu Lal v. Mewa 
Ram considered the question whether the finding of a court on an issue 
as regards jurisdiction could or could not be the subject of revision. The 
defendants in that case had raised a plea that the court had no jurisdiction 
to try the suit and the munsif tried this issue separately from the other 
issues and found that the suit was cognizable by his court. ‘Three of the 
learned Judges, Piggott, J., Ryves, J. and Gokul Prasad, J., were of opinion 
that no case had been decided within the meaning of Sec. 115, C. P. C., 
and that the defendants had their remedy by way of appeal from the decree 
which might be passed in the suit if it were decided against them; but 
Rafiq, J. and Walsh, J. took a contrary view and held that the High Court 
had jurisdiction to entertain a revision from the Munsif’s order. In 
Jagannath Sabu v. Chedi Sahu? an arbitrator who had been appointed by the 
court at the request of the parties refused to act and the defendant 
nominated certain other persons and prayed that any one of them be 
appointed as arbitrator. The plaintiff objected and prayed that the 
arbitration be superseded; but the court appointed a certain person to act 
as arbitrator on payment to him of Rs. 100 which should be met by the 
parties in equal shares. The plaintiff refused to pay his share and the 
court thereupon ordered that the amount be recovered by attachment of 
his property. The question before this court was whether the lower 
court’s order was or was not a decision of a case within the meaning of 
Sec. 115, C. P. C., and the Bench—consisting of my learned brother and 
Sen, J.—found in the affirmative. The court observed as follows: 

On May 29, 1928 the controversy between the parties was whether the 
arbitration should be superseded or should be continued and another arbitrator 
appointed as desired by the defendant. The court settled that 
controversy by its order of that date which directed that the arbitration 
should continue and appointed B. Ganesh Prasad to act as arbitrator. "The 
controversy thus terminated. We think that the order of the learned 
Subordinate Judge in that connection was clearly an order deciding a case. 

In Mohammad Abdul Wahid Khan v. Radha Kishun® a mutwalli had 
applied to the District Judge for his permission to sell a certain property. 
Permission was granted, and the District Judge on a subsequent date 
accepted the offer of a certain person who wanted to buy the property; 
but thereafter and behind the latter’s back he accepted the offer of another 
person and cancelled his acceptance of the offer of the first would-be 
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purchaser. A, Bench consisting of Mukerji, J. and Young, J. held that a 
case had been decided by the District Judge and that a revision therefore 
lay against his order and they observed that the words “a case decided 
by a court” mean “a matter which has been disposed of effectually by the 
court and not merely for the time being”. 

In the case of Sumatra Devi v. Hazari Lalt the court below had 


dismissed an application for leave to sue in forma pauperis on the ground ' 


that the case was weak on merits and that the Government Pleader had 
intimated his intention to dispute the fact of pauperism. ` The case came 
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before a Bench consisting of the present Chief Justice and my learned ` 
brother and they found that the order of the court below amounted to a . 


“case decided”. The learned Judges discussed and analysed the Full 
Bench case of Buddhu Lal v. Mewa Ram” and pointed out that in that case 
Ryves, J., although agreeing generally with Piggott, J. and Gokul Prasad, 
J., had confined his own judgment within very narrow limits and had 
only considered the question whether the decision of a single issue by a 
subordinate court in a suit which was still pending in that court was a 
case decided, and the learned Chief Justice observed: 

As the opinion of Ryves, J. alone turned the scale, the Full Bench is only 
authority for the proposition that no revision lies from a mere finding even 
though that finding may relate to the question of jurisdiction. That case 
is no authority for the broader proposition that no revision will ever lie from 
an order which is merely an interlocutory one. In Mahadeo Sabar v. The 
Secretary of State for India, 20 A. L. J. 55, Piggott, J. himself did not 
consider that such a result necessarily followed from his judgment in the 
Full Bench case. 

In this same case my learned brother in his judgment drew a distinc- 
tion between the case of an application for permission to sue in forma 
pauperis being dismissed or rejected and the case in which a similar 
application is allowed. He observed: 

I do not express any opinion as regards the question whether, if an 
application for leave to sue as a pauper is granted, a definite proceeding 
should be considered to terminate with the order granting 
such application so as to amount to a case having been decided; but if the 
application for leave to sue as a pauper is rejected, I entertain no doubt 
that a definite case should be deemed to have ended with the order of the 
court rejecting the application to sue as a pauper, because if the court- 
fee is not paid subsequently, the claim of the pauper cannot be proceeded 
with and if a revision is otherwise entertainable it cannot be contended 
that a case has not been decided. 

In Radha Mohan Datt v. Abbas Ali Biswas® a Full Bench of this 
Court held that an order setting aside an ex parte decree in defiance of the 
provisions of Order 9, Rule 13, C. P. C. was a “case decided” within the 
meaning of Sec. 115. The Icarned Judges observed: 

We have no doubt that we have before us a proceeding, distinct 
from the suit itself, which commenced by an application to set aside the 
ex parte decree and which terminated by an order discharging the said 


decree. 
In that case, one of the questions before the Full Bench was whether 
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an appeal indirectly lies under Sec. 105, C. P. C. from an order setting aside 
an ex parte decree, and the court found that no such appeal lay. 

In the case of Poran Lal v. Rup Chand" the lower court had appointed 
a certain person to act as arbitrator without having observed the formalities 
which are required by Rue 5 of Schedule II, C. P. C., and a Bench of this 
Court consisting of the present Chief Justice and my learned brother held 
that the court’s order amounted to a “case decided” so as to empower the 
High Court to interfere in revision. My learned brother in his judgment 
remarked: 

To take any other view would be to put a premium on unnecessary 
proceedings in which a large number of witnesses may be examined by the 
parties and the award which the arbitrator might eventually make may be 
declared by the court to have been made by the arbitrator who had been 
illegally appointed and had in consequence no jurisdiction. 

In Sidh Nath Tiwari v. Tej Bahadur Singh? the court below had 
found that the word “assets” in Section 73, C. P. C. meant assets realised 
by sale in execution of a decree, and a Bench of this court held that a 
revision lay against the order of the lower court. The late Chief Justice, 
Sir Grimwood Mears, observed: 

The position to-day with regard to revisions is that there is no hard 
and dast rule about the matter, and when it manifestly appears to be right 
and convenient and proper that this Court should decide a revisional 
application in preference to allowing the parties to embark on long and 
expensive litigation, it 1s within the competence of the court so to decide 
the revisional application. 

In the case of Lakshini Narain Rai v. Dip Narain Rai a Bench of 
this Court took the view that an order determining the question whether 
an additional court-fee should be paid or not marks the termination of 
a definite stage of the suit and settles the controversy between the parties 
on the particular point and is therefore an order deciding the case within 
the meaning of Sec. 115; but this view was overruled by a Full Bench in 
Gupta and Co. v. Kirpa Ram Brothers'®. The learned Chief Justice observed. 

The court had jurisdiction to decide this point and if it has taken an 
erroneous view of the law it has committed no irregularity. 

In Kishan Lal Babu Lal v. Ram Chandra“ the question whether an 
order of a court refusing to allow an amendment of the plaint was or was 
not a “case decided” came before a single Judge of this Court. In that 
case, the plaintiff had sued for recovery of a sum of money. The 
defendant in his written statement pleaded that some of the items were 
time-barred and thereupon the plaintiff prayed for permission to amend 
his plaint in`order to prove acknowledgment, but his application was 
rejected. Kendall, J. held that the effect of the order of the court below 
was definitely to debar the plaintiff from proving a part of his claim and 
thus there was a final decision on that part of the case which would amount 
to a “case decided” under Sec. 115, C. P. C. 

The case of Sunder Lal v. Razia Begam'* was the converse of the 
above. The plaintiff had sued for recovery of possession of a half share 
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in a certain house. The defendant pleaded that the suit was not cognizable _ 
by the Munsif as the value of the share claimed was over Rs. 5,000. ` 


Thereupon the plaintiff applied for amendment of her plaint; she said that 
the defendant had considerably added to the house and all that the plain- 
tiff wanted was that the house be restored to its original condition and the 
additions be demolished. The’ Munsif allowed the plaint to be amended 
and a Bench of this Court held that no revision lay against that order. 
In that case, as pointed out by the learned Chief Justice, the question of 
abandoning a part of the claim was a matter entirely depending on the 
option and choice of the plaintiff on which the trial court was not called 
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upon to make any judicial exercise of its own discretion. The question ` 


whether a refusal to amend the plaint would or would not amount to a 
“case decided” was not considered in that case; but I am of opinion that 
there is a distinction between an order allowing an amendment and an 
order refusing an amendment. Where a plaint is amended, the amend- 
ment appears on the face of the record and the suit proceeds accordingly; 
but when the amendment is refused, there is a termination of a “case”? 
and, as it were, a chapter of the proceedings is closed. The plaintiff by 
claiming a right to amend his plaint lays a “case” before the court and 
by the court’s order of refusal, the “case” is “decided”, the plaintiff being 
thereby barred from pursuing that portion of his claim. 

In the Full Bench case of Gupta and Co. v. Kirpa Ram Brothers'® to 
which reference has already been made, the court observed that: 

Where the case is a proceeding which can be considered separate and 
distinct and is finally disposed of by an order which terminates it, it may 
well be considered to be a case decided, although the suit has not in one 
sense been completely disposed of; 

and I am of opinion that the matter which is now before us falls within 
this category. I agree with the reasoning of Kendall, J. in the case of 
Kishan Lal Babu Lal v. Ram Chandra’ and I am clearly of opinion that the 
lower court’s refusal to allow an amendment of the applicant’s plaint was 
a “case decided” as contemplated by Sec. 115, C. P. C. 

It is true that in an appeal from the decree, the lower court’s refusal to 
amend the plaint might be taken as a ground of objection under Sec. 105, 
C. P. C., but the trend of opinion in this Court, as I have already shown, is 
that even where such an appeal may lie, an application for revision can be 
entertained by this Court if the effect of so doing will be to save time, 
money and labour. I have already quoted the remarks of this court in 
Poran Lal v. Rup Chand" and in Sidh Nath Tiwari v. Tej Bahadur Singh"; 
and in the case of Kishan Lal Babu Lal v. Ram Chandra Kendall, J. observes: 

The view has been expressed more than once that, where the effect of 
allowing a revision, in a matter in which an appeal might also lie, will be 
a convenience to the parties and will save expense, the court will be inclined 
to interpret the provisions of Sec. 115 liberally and to interfere with an order 
which has been passed without jurisdiction, or irregularly, illegally or with 
material irregularity in the exercise of its jurisdiction. 

This is the view which has generally found favour with this Court. 


In the present case, the dealings between the parties culminated or 
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merged in a note of hand; and when the plaintiff found that his suit on 
the basis of the note of hand might fail, he very naturally wanted to fall 
back on his original consideration. Order 6, Rule 17 of the Civil Procedure 
Code provides that: 

All such amendments shall be made as may be necessary for the purpose 

of determining the real questions in controversy between the parties. 

The real question in controversy in the present case is whether the 
balance of account as shown in the promissory note was or was not due 
from the defendant and the foundation of the claim was the account - 
books. In my opinion this is a case in which the lower court ought te 
have allowed the desired amendment and by refusing to do so it disregarded 
an expréss provision of law and failed to exercise a jurisdiction which was 
vested in it. I therefore hold the view that the application should be 
allowed and the court below be directed to amend the plaint as prayed by 
the applicant. . 

NIAMATULLAH, J.—I am in entire agreement with the view expressed 
by my learned brother. The Full Bench case, Buddhu Lal v. Mewa Ram", 
had created an impression that no revision lies under Sec. 115, C. P. C., 
except where a suit or a miscellaneous case, equivalent thereto arising under 
a special enactment, such as the Guardian and Wards Act, Insolvency 
Act etc., has been finally disposed of. Observations to the effect that no 
revision is maintainable against an interlocutory order passed in a pending 
suit are to be found in certain cases. The trend of more recent decisions, 
however, unmistakably shows that this view is not now accepted in this ` 
Court and that revisions have been entertained against an interlocutory 
order, provided it is one which can be considered to amount to “decision” of 
a “case”. It was permissible to take this view in spite of the Full Bench 
case above referred to, which was carefully analysed by a Division Bench of 
this Court in Sumatra Devi v. Hazari Lal’, in which it was pointed out that 
of the five Judges who constituted the Full Bench two maintained that a 
revision lay from a finding on an issue relating to the jurisdiction of the 
Court recorded during the pendency thereof. Two other learned Judges 
took a contrary view and made observations considerably narrowing the 
scope of revision under Sec. 115, C. P. C. The fifth learned Judge (Ryves, 
J). concurred with the latter two only in the conclusion and did not commit 
himself to the view as regards the scope of Sec. 115, C. P. C. As pointed 
out in the Division Bench case last referred to, the Full Bench case 
is only an authority for the proposition that no revision lies where the trial 
court has merely recorded a finding on one of the issues arising in the case 
and was proceeding with the suit. 

There are no less than two later Full Bench decisions of this Court in 
which it has been definitely held that a revision may lie from an interlocu- 
tory order passed in a suit (see Radha Mohan Datt v. Abbas Ali Biswas’ 
and Gupta and Co. v. Kirpa Ram Brothers). In both of these cases it 
was held that, where a proceeding “distinct” from the suit itself is finally 
terminated by an order which is interlocutory in its nature, a revision 
lies under Sec. 115, C. P. C. To the same effect are several Division Bench 
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rulings, some of which are referred to in the judgment of my learned 
brother. Indeed, in one case Mears, C. J. observed: 


that there is no hard and fast rule about the matter, and when it manifestly 
appears to be right and convenient and proper that this Court should decide 
a revisional application im preference to allowing the parties to embark on 
long and expensive htigation, it is within the competence of the Court so 
to decide the revisional application. 


Sidh Nath Tiwari w. Tej Bahadur Singh”, 


The question, which is sometimes one of nicety, is whether a parti- 
cular interlocutory order can be said to decide a “distinct” proceeding 
amounting to a “case”. It seems to me that the word “case” is not a 
term of art. It has not been defined, and it is not possible to define it 
otherwise than in the manner indicated in the later Full Bench rulings 
mentioned above. On the one hand, it is not right to say that every 
controversy in a suit or proceeding should be considered to be a “case” 
in itself, as Walsh and Rafique, JJ. were inclined to hold in Buddhu Lal 
v. Mewa Ram”. On the other hand, to limit it to the final disposal of 
the whole proceeding (suit or proceeding equivalent thereto) is to deprive 
Sec. 115 of a great deal of its utility. I am of opinion that an interlocutory 
order which terminates a proceeding started by an application should be 
considered to be the “decision” of a “case” within the meaning of Sec. 115, 
provided such proceeding is so far distinct from the suit itself that it can 
be separated from it as a collateral matter. I realise that the words 
“distinct” and “collateral matters”, used by me, are as indefinite as the 
word “case” itself. I think it is not possible to give an exhaustive defini- 
tion of the word “case” and that any attempt to define it, so as to embrace 
all revisable orders, is apt to give rise to complications and conflict of 
opinion. J would, therefore, consider each case on its own merits and 
find whether the rule accepted in the later Full Bench cases is 
applicable to it. In my opinion the court should err in doubtful 
cases on the side of entertaining a revision rather than refusing to do so, if 
it is found that the subordinate court exercised a jurisdiction not possessed 
by it or failed to exercise its jurisdiction, or acted illegally or with material 
irregularity in the exercise of it. Greater importance is to be attached to 
the merits of the order questioned in revision, because, if the ends of 
substantial justice do not require interference, this Court can refuse to 
correct errors in the order challenged in revision, even though a “case” might 
have been “decided” and even though the subordinate court’s order was 
technically wrong. 

Coming to the merits of this particular case, I think the lower court 
decided a “case” when it rejected the plaintiff’s application for amendment of 
his plaint. I have examined the plaint and find that the plaintiff claimed 
a certain sum of money on the allegation that the parties had dealings for 
a number of years, and that in the plaintiff’s account-books there were 
debit and credit entries, which were examined by the parties who agreed 
on a certain date that a certain amount was due to the plaintiff for which 
the defendant executed a promissory note. The plaint, as it originally 
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stood, made the promissory note as the basis of the suit though past dealings 
leading to the execution of the note were recited. The application for 
amendment sought to make the original consideration, disclosed by the 
account-books and referred to in the plaint, as an alternative basis 
of the plaintiff’s claim. In refusing the plaintiff’s application the lower 
court should be considered to have disposed of the proceeding started by 
the application for amendment. That proceeding, though it relates to 
the suit, is yet distinct and separable from it such that, if all traces of it are 
removed from the record, the suit itself cannot be affected by it. It is 
quite correct to say that the plaintiff, who was apprehensive of his suit 
based on the promissory note, started, by his application for amendment, 
a proceeding with the object of having it determined whether he should 
be allowed to have in that suit, so to say, a second string to his bow. The 
court finally disposed of the proceeding thus started by holding that the 
plaintiff could not be allowed to have a second string to his bow. The 
episode was finally closed so far as that court was concerned. The suit 
proceeded as it originally stood without any reference to what had happened 
on the plaintiff’s application for amendment. Assuming that the order of 
the Munsif is one which is, on the face of it, erroneous, and assuming that 
he failed to exercise his jurisdiction or acted illegally -or with material 
irregularity in the exercise of his jurisdiction, and the order is one which 
will, in all probability, be set aside in appeal if the plaintiff’s suit is 
dismissed, it is highly expedient that such order should be revised to avoid . 
unnecessary delay and expense to the parties. 

I agree with my learned brother in holding that the order of the 
lower court contravenes the provisions of O. 6, R. 17, C. P. C. The whole 
object of that rule is to prevent multiplicity of proceedings; and a Court 
is, therefore, bound to allow such amendment to be made as may be 
necessary for the purposes of determining the real question in controversy 
between the parties. The real controversy between the parties is whether 
the amount claimed by the plaintiff was due from the defendants on 
account being taken between them. I fail to see why the slight change 
“in the frame of the suit” disentitles the plaintiff to the amendment he 
desired to make. In my opinion the Munsif acted illegally and, at least, 
with material irregularity in the exercise of his jurisdiction. 

In taking the view which I have done in this case I am not acting 
contrary to the view expressed in Sunder Lal v. Razia Begam™, in which it 
was held that no revision lay from an order allowing amendment of a 
plaint. It was not held in that case that an order allowing amendment 
of a plaint is not the “decision” of a “case”. The ratio of that case 
appears to me to be that the Court had jurisdiction to allow amendments 
and that it did act illegally or with material irregularity in the exercise of 
that jurisdiction. It is true that incidentally the question whether a case 
was decided was referred to; but I find no definite expression of opinion 
on that question. 

An order allowing amendment stands, in my opinion, on a different 


footing from the one refusing to allow it. Assuming that the order 
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allowing amendment amounts to a “decision” of a “case”, it can but rarely 
be successfully challenged in revision, as the court cannot be said to have 


acted without jurisdiction or to have failed to exercise a jurisdiction or ' 
to have acted illegally or with material irregularity in the exercise of its . 


jurisdiction. -In a vast majority of cases it will be found that the court 
has merely acted in the exercise of its discretion which the law gives it or 
in obedience to the provisions of O. 6, R. 17, C. P. C. In all such cases 
nothing more than wrong exercise of discretion can be ascribed to it; but 
where the court refuses to allow amendments, where O. 6, R. 17 provides 
that it must be made for the purposes of finally determining the real 
question in controversy between the parties, the order of refusal proceeds 
on an illegal or irregular exercise of jurisdiction. 
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For the reasons explained above, I concur in the order proposed by . 


my learned brother. 


By THE Court—These applications are allowed. The orders of the ` 


court below refusing to allow amendments are set aside. The lower 
court shall allow the amendments sought to be made by the plaintiff so far 
as they may be necessary to determine the real controversy between the 
parties. ‘The plaintiff-applicant shall have his costs of this revision from 


the opposite party. 
, Applications allowed 
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Criminal Procedure Code, Secs. 56 and 55—‘Other cause”—Meaning of—Re- 
‘quisition mentions Section 55—Whether sufficient information conveyed— 
Names of constables making arrest—Whether to be endorsed on requisition. 

Where an officer in charge of a’ police-station sends a requisition to a 
head constable for the arrest of a person without a warrant, the reference 
to Sec. 55, Criminal Procedure’Code, in the requisition conveys sufficient 
information to the person to be arrested. The cases in which arrest may be 
made under either Sec. 109 or Sec. 110, Cr. P. C. are united in the provi- 
sions of Sec. 55; and by mention of Sec. 55 in the requisition the accused 
would know that he was to be arrested with a view to a report for security 
to be of good behaviour being taken from him. ‘The words “other cause” 
in Sec. 56, Cr. P. C. do not mean that the requisition should have specified 
either Sec: 109 or Sec. 110, Cr. P. C. 

Where the head constable sends constables under him to execute the 
requisition, there is no provision of Jaw which lays down that the names 
of the constables who go to make the arrest should be endorsed on the 
requisition. 
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BENNET, J.—This is an application in Criminal Revision against an 
order of the Sessions Judge confirming a conviction of Rameshwar, who is 
on bail, and sentence of 6 months’ rigorous imprisonment under Section 
225 B|341 of the Indian Penal Code. The facts are that some constables 
went to arrest one Mahadeo and the present accused resisted the arrest 
and Mahadeo ran away. The point taken in revision is that the order of 
arrest issued under Section 55 of the Criminal Procedure Code did not 
comply with the provisions of Sec. 56 of the Criminal Procedure Code 
“as the warrant did not specify the offence or other cause” for which the 
arrest was to be made. The sub-inspector in charge of a police station 
sent a requisition under Sec. 55 to the head constable in charge of an out- 
post for execution and the head constable sent constables under him to exe- 
cute that requisition but did not accompany those constables. The re- 
quisition in question is stated to be Ex. A of Criminal Record 70 of 1933 
and that requisition has not been summoned before this Court in revision. 
It is however stated that the requisition was under Sec. 55 of the Criminal 
Procedure Code. ‘The point taken by learned counsel is that under Sec. 56 
the offence or other cause should be specified in the requisition. Now 
there is no question of specifying “the offence” because the arrest was not 
made for any offence. An offence is defined in Section 4(0) of the Cri- 
minal Procedure Code as “any act or omission made punishable by any 
law for the time being in force”. In the present case the requisition 
under Section 55 was issued in order that security for good behaviour 
should be taken from Mahadeo and that proceedings should be taken be- 
fore a Magistrate which would result in an order under Section 118 of the 
Criminal Procedure Code for such security. The point argued by learned 
counsel is that the words “other cause” in Section 56 means that the re- 
quisition should have specified either Section 109 or Section 110 of the 
Criminal Procedure Code. No authority was shown for this proposition. 
There is no form given in the Criminal Procedure Code for a requisition 
under Section 56. There is a form for a warrant, Form No. 2, under 
Section 75, printed in Schedule 5. That form says: “whereas 
of ._. stands charged with the offence of (state the offence) you are 
hereby directed to arrest the said ... ” 


Learned counsel concedes that it would be sufficient for a warrant to 
name the section of the Penal Code; for example, it would be sufficient to 
say Section 379 of the Indian Penal Code and it would not be necessary 
to add the word “theft”. But the contention of learned counsel is that 
in the present case the requisition should have named Section 109 or Sec- 
tion 110. No form being specified for Section 56 we are reduced to a 
consideration of the words of the section which merely are that the cause 
for which the arrest is to be made is to be specified. What is the informa: 
tion which should be given to the accused by the requisition? Is it suffi- 
cient for him to know that he is to be reported to a Magistrate and sent 
under arrest with a view to the Magistrate requiring him to furnish 
security for good behaviour, or is it necessary that at that early stage of 
his arrest he should be informed whether the Magistrate is likely to frame 
his preliminary order under_Section 109 or Section 110? The cases in 
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which arrest may be made under either of these sections are united in the 
provisions of Section 55. In the present case by mention of Section 55 in 
the requisition the accused could have known, if he had not run away 
before his arrest, that he was to be arrested with a view to a report for 
security to be of good behaviour being taken from him. I consider that the 
reference to Section 55 was sufficient. It is further to be noted that the 
Code does not contain provision for an investigation in the case of an 
arrest of this nature similar to the investigation in the case of a cognizable 
offence under Chapter XIV. What happens under Section 55 is that 
an officer in charge of the police station having certain evidence available 
causes the arrest of. a person and sends him with a report to the Magis- 
trate reporting the circumstances. The Magistrate then considers whether 
on the alleged circumstances a preliminary order should be made under 
Section 109 or 110. It is a fact that to a certain extent those sections 
overlap and a set of circumstances alleged might come under either of 
those sections and it is for the Magistrate to determine under which section 
he shall make his preliminary order. Under these circumstances I consi- 
der that it is sufficient for the police officer in his requisition to specify 
Section 55 and that by so doing he conveys sufficient information to the 
person to be arrested. There was therefore no irregularity, in my opinion, 
in the warrant on this ground. 


The next ground which was argued did not appear in the grounds of 
revision but was argued before the lower court. This was that the names of 
the constables who went to make the arrest should have been endorsed on 
the requisition. There is no provision in Section 56 for any such proce- 
dure. ‘That section states that the document, an order in writing, shall 
be “delivered” to the officer required to make the arrest, and further in 
Section 54, ninthly, it is provided that a police officer may arrest any 
person for whose arrest a requisition has beén received from another 
police officer. Both these sections specify exactly what are the particulars 
which are required in the requisition but they do not specify that one of 
the particulars required is the name of the officer making the arrest. 
There is therefore no section which lays down that there must be such an 
endorsement on a requisition. Learned counsel referred to a ruling 
reported in Queen-Enzpress v. Dalip’. That was a case in which a 
Magistrate had issued a warrant under Sec. 114 of the Criminal Procedure 
Code for the arrest of Dalip and the warrant was copied in the thana and 
a copy was given to certain police officers to execute as a warrant. In view 
of the provisions in Section 77 of the Criminal Procedure Code and other 
sections of the Code it was held that it was not sufficient for the police 
officers affecting the arrest to be in possession of merely a copy and not of 
the original document. In the present case there is no such question as 
the police officers who went to make the arrest were in possession of the 
original requisition and not a‘copy. I find nothing irregular in the cir- 
cumstances of the arrest. This application in revision is therefore dis- 
missed. The applicant must surrender to his bail and undergo the rest 
of his sentence. Application dismissed 
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PRIVY COUNCIL 
WARREN DUANE SMITH 


versus 
KING* 
Jury—Verdict given subsequent to its dischar ge—ullegal. 

When once a jury has been discharged by the Court any verdict given by 
it subsequent to its discharge is not competent and conviction based upon 
the same 1s void and ilegal. 

APPEAL from a decision of the Supreme Court of Bermuda (Criminal 
Jurisdiction). 

Dr. L. M. Minty and John Fennell for the appellant. 

Kenelm Preedy for the respondent. 


The following judgment was delivered by 


Lorp ATKIN—In this case the appellant was tried before the Chief 
Justice and the Assistant Justice of Bermuda and a special jury on an in- 
dictment charging him with the murder of two children on November 22, 
1933. The trial took two or three days. The jury on the last day of the 
trial were unable to come to an agreement, and were absent about three 
hours. They announced to the Chief Justice, who was presiding at the 
trial, that they were still disagreed. Then they were, by the Chief Justice, 
sent back for consideration for the night to their hotel, where they were 
staying during the trial. According to the shorthand note of the proceed- 
ings, the next day at 10-15 the Court opened. The Registrar said: “Gentle- 
men, have you agreed on your verdict?” (Foreman of Jury): “No, Sir.” 
(The Chief Justice): “Gentlemen, I am obliged to you. I am sorry you 
have not agreed on your verdict, but you will be discharged now and you 
will be exempted from service on a jury for the next two years.” It 
seems to follow from that that the trial was at an end and the jury were dis- 
charged. ‘Then the foreman of the jury rose from his seat. (The Chief 


. Justice): “Do you wish to say anything?” (Foreman of Jury): “I cannot 


very well now, sir.’ Then the Chief Justice and the foreman of the jury 
conferred together, apparently without the parties’ counsel knowing what 
was taking place. Then the Chief Justice gave a further instruction to the 
jury, and they retired, and after half an hour they returned a verdict of 
guilty. 

Now the appeal is on the ground that the verdict is not competent 
and the conviction is wrong, because the jury had been discharged. ‘The 
Crown in their case say this: “In view of what is recorded as having 
transpired in respect to the discharge of the jury it is on behalf of the res- 
pondent admitted that in the circumstances the ‘verdict’ cannot be supported 
as the verdict of a competent jury, and that therefore the conviction and 
sentence passed upon the appellant cannot stand.” 

It appears to their Lordships that the admission on the part of the 
Crown, is, as might be expected, a very reasonable and proper admission and 
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justified by what took place. In the result, therefore, this man has not Ca 
been duly convicted because there was a verdict by a jury which was not 
competent’ at that time to give a verdict. It had been discharged. 
There are other irregularities suggested in the course of the trial with 5 KAREN 
which it becomes unnecessary to deal; but they are serious irregularities "^75 7T™ 
which their Lordships are relieved from having to deal with, and they Kine 
say nothing more, therefore, upon that topic in view of the ground of 


1934 





Lord Atkin 








their: decision, which is, that there was no verdict of a competent jury, and, 
therefore, the conviction must be set aside. 

Their Lordships will humbly advise His Majesty accordingly. 

_ Conviction set aside 
A. L. Bryden & Co.—Solicitors for the appellant. 
Burchells—Solicitor for the respondent. 
PRIVY COUNCIL Cin. 
KHOO TEK KEONG ae 
versus 

CH’NG JOO TUAN NEOH, SINCE DECEASED, AND ANOTHER*™ ydy2) 
Trustee—Breach of trust—Loans on personal security—Loss to the estate—When Loro Branrs- 

to be excused for breach of trust. Burci 


Any trustee who is sought to be made liable for any breach of trust must | Lorp 
show not only that he has acted honestly but also that he acted reasonably E 
and ought fairly to be excused for the breach of trust. Where it was estab- russer, 
lished that the trustee never really considered the question of his dealings or Kutowcn 
with the trust funds.in the light of his duty as a trustee, or paused to 
consider whether it was prudent for him as a trustee to lend on the personal 
security of the borrowers, he ought not to obtain any relief from the Court 
from personal liability for the loss occasioned to the estate by the loans on 
personal security. Chapman v. Browne, [1902] 1 Ch. at 805 approved. 

Any discretion exercised in this matter by the trial court can be reviewed 
in appeal. 

APPEAL from a decision of the Supreme Court of the Straits Settlements 
(Settlement of Penang). 


E. W. Lavington for the appellant. 


J. M. Whitaker, K.C. and The Rt. Hon. Sir H. Wynne for the res- 
pondents. 


The following judgment was delivered by 


Lord RussELL oF Kurowen—The action in which this appeal arises zord  Runel! 
is an action for the administration of the estate of one Khoo Eu Yong, of Killowen 
a merchant of Penang, who will be referred to as the testator. 


The testator by his will, dated October 16, 1918, appointed Khoo Heng 
Poon and Khoo Tek Keong executors thereof. After bequeathing sundry 
pecuniary legacies and directing the investment of a sum of $10,000 to be 
applied as therein mentioned, he devised and bequeathed the residue of 
his estate upon certain trusts (including a trust for the accumulation of 
surplus income) during a period of twelve years from his death. 

*P. C. A. 66 of 1933 - e, 
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The trusts of the residue at the expiration of the period were declared 
in the following terms:— 

(e) Upon trust as to both the capital and the accumulations for my 
said wife and my sons Khoo Tek Chye, Khoo Tek Keong and Khoo 
Lip Sim in equal shares. 

(f) Provided always that in case my said wife shall die before the ex- 
piration of the said period of 12 years her share shall go to increase 
the shares of my sons or son who shall survive the said period or 
leave a child or children living at the expiration of the said period 
and if more than one in equal shares. 

(g) Provided fuither that if any of my said sons shall die before 

the expiration of the said period of 12 years without a child leaving 
a child living at the expiration of the said period his share shall go 
to increase the shares or share of my other sons or son who shall sur- 
vive the said period or leave a child or children at the expiration of 
the said period and if more than one in equal shares. 
Provided also that if any of my said sons shall die before the expira- 
tion of the period of 12 years leaving a child or children living 
at the expiration of the said period and such child or children shall 
stand in the place of such deceased son and take per stirpes and 
equally between them if more than one the share of my residuary 
trust fund which such deceased son would have taken if he had 
been living at the end of the said period including any accrued share 
or shares under the last two preceding clauses. 


(A 


w 


The investment clause contained in the will ran thus:— 
11. I empower my Trustees to invest all moneys liable to be invested 
in such investments as they in their absolute discretion think fit with 
liberty to vary the same from time to time. 


The testator died on January 2, 1919, and his will (with a codicil 
irrelevant for the present purpose) were proved by the two executors on 
April 16, 1919. Khoo Heng Poon died on January 11, 1927, leaving the 
testator’s son, Khoo Tek Keong, as sole surviving trustee of the will. Khoo 
Tek Keong had in fact been also managing trustee. On May 19, 1929, 
Khoo Sian Tan and Cheah Inn Keong were appointed additional trustees; 
and on March 2, 1931, they were appointed managing trustees, as from 
which date Khoo Tek Keong ceased to be a managing trustee, although he 
continued to be a trustee. 

The period of twelve years expired on January 2, 1931, and thereupon in 
the events which happened the residuary estate belonged to the testator’s 
widow and his three named sons in equal shares. 

On April 14, 1931, the writ in the present action was issued (the 
plaintiffs being the testator’s widow and his son, Khoo Tek Chye) against 
the three trustees, in the Supreme Court of the Straits Settlements (Settle- 
ment of Penang). It asked for administration of the estate of the testator 
with all necessary and proper accounts and enquiries. The statement of 
claim in Paragraph 9 thereof alleged various breaches of trust, of which 
it is only necessary to mention those alleged against Khoo Tek Keong, the 
first defendant, viz. :— 

Para. 9 (4).—The first defendant has committed breaches of trust or 
wilful default in lending out trust funds on personal loans on security of 
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jewelleries without valuation. . Cyn 
Para. 9 (6).—The first defendant has committed breaches of trust or E 
wilful default in lending out trust funds to Chetties without securities, A 
During the hearing of the action the plaintiff Khoo Tek Chye died, Kyioo Ter 
_ and his eldest son, Khoo Ee Lay, was substituted as plaintiff, Krone 


At the trial it was not in dispute that Khoo Tek Keong (hereinafter cwys Joo 
referred to as the appellant) had in fact done the acts alleged. The con- Tuan Neon 


test was (4) whether the acts were breaches of trust, and (b) if any of oa 
them were breaches of trust, whether he should not be relieved from liability. ean 


of Killowen 
under Section 60 of Ordinance No. 14 of 1929. A further defence was | K 


raised to the effect that the plaintiffs were bound by accounts previously 
delivered, but this point was quite properly not pressed before their Lord- 
ships, and no further reference need be made to it. 

The trial Judge (Whitley, J.) held the appellant to be “a perfectly 
honest trustee.” He also held in regard to the acts alleged in Paragraph 
9 (4) and (6) of the statement of claim that no breach of trust had been 
committed, the transactions being covered by the investment clause in the 
will, and being, moreover, transactions similar to transactions in which 
the testator was accustomed, in his lifetime, to embark his own moneys. 

The learned Judge then proceeded in his judgment to state that if 
these transactions had been breaches of trust he would have held that the 
appellant was entitled to be relieved from liability. 

An order (dated May 19, 1932) was accordingly made (1) declar- 
ing that the appellant had committed certain other breaches of trust 
(irrelevant to this appeal), and that save as therein declared the charge of 
breaches of trust as set out in the statement of claim had not been proved; 
(2) removing by consent the appellant from the trusteeship, and (3) 
ordering certain accounts and enquiries. As to costs, the costs of all parties 
were ordered to be paid out of the estate, but without prejudice to all or any 
` of such costs being directed to be paid out of the share of any beneficiary 
if the trial Judge should so direct on the further consideration of the 
action. 

On appeal by Khoo Ee Lay the Court of Appeal held that the tran- 
sactions alleged in Paragraph 9(4) and (6) of the statement of claim were 
breaches of trust, and that the appellant was not entitled to relief under 
Section 60 of the Ordinance, and they made an order (dated August 31, 
1932), the relevant portion of which is in the following terms:— 

The Court doth order and declare that the Respondent committed 
- breaches of trust in making the loans referred to in paragraphs 9(4) and (6) 
of the Statement of Claim and is liable to make good to the estate of Khoo 
Eu Yong deceased all loss which has already accrued or may hereafter accrue 
by reason thereof together with interest thereon at the rate of 4 per cent 
per annum. And let the judgment appealed against herein be varied 
accordingly. And the Court doth order that the order as to costs in the 
Court below do stand, but that the appellant’s costs of this appeal be taxed 
as between Solicitor and Client and when taxed be paid out of the Estate 
of the said deceased. And the Court doth certify for two Counsel for the 
Appellant. And the Court doth make no order as to the costs of the 
Respondent. 

Murison, C. J. held that the loans on the security of jewellery were 
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breaches of trust on the ground that they were not income-producing 

loans, and were therefore not strictly investments. He says of the appel- 
lant:— 

He lent money on the security of jewellery. In a way this was a specula- 

tion, though a mild one. It gave noincome. The only chance of a return | 

was a rise ın price, and the opposite happened. 


This appears to be a misconception of fact on the part of the learned 


Lord Russell Chief Justice; the loans in fact carried interest. He further held that the 
of Ksllowen loans to Chetties upon personal security might, since they produced income, 


be considered to be investments; but that not being expressly autho- 
rised by the investment clause, they were made in breach of trust. He 
thought that the appellant, although he had acted honestly, had not acted 
reasonably, and refused to relieve him from liability under Section 60 of 
the Ordinance. 

Prichard, J. does not in terms state in his judgment that these two 
classes of loans were breaches of trust. but it must be assumed that he so held, 
for his judgment is in substance a refusal to grant relief from liability on the 
ground that the appellant’s conduct in making the loans was neither 
reasonable nor excusable. 

Terrell, J. held both classes of loans to be breaches of trust: as to the 
loans to Chetties, on the ground that the investment clause did not expressly 
authorise loans on personal security; as to the loans on jewellery, 
because they were made on a valuation made by the appellant himself. , 
The learned Judge seems to have been influenced also to some extent by 
certain considerations which, in view of the trial Judge’s finding of honesty, 
might, their Lordships think, have properly been left out of view. He 
also declined to grant relief to the appellant. 

By an order dated January 23, 1933, Oon Kim Lan, the administra- 
trix of the estate of Khoo Tek Chye, and the second respondent to this. 
appeal, was substituted as plaintiff in the place of Khoo Ee Lay. 

The testator’s widow appears to have died during the pendency of this 
appeal. 

After full argument their Lordships find themselves to some extent 
in agreement, and to some extent in disagreement, with the conclusions of 
the Appellate Court. 

Their Lordships find it impossible, in face of the extraordinarily wide 
scope of the investment clause, to hold that the loans on the security of 
jewellery have been proved to be breaches of trust by the appellant. 
They were loans made upon the security of property and carrying interest; 
they were accordingly “investments” within the meaning of Clause 11 of 
the will. The absence of an independent valuation at the time of the 
loan would not per se make such an investment a breach of trust. It 
would be a breach of trust only if at the time of the loan the security was 
an insufficient security and therefore an improper security for the trustee 
to select out of the investments authorised for the investment of the trust 
estate in his care. In the present case, not only is insufficiency of value at 
the times of the loans not proved; it is not even alleged. The only breach 
of trusẹ alleged is the lending on the security of jewelleries without valu- 
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ation. Their Lordships are therefore of opinion that no breach of trust 
in-this regard has been established against the appellant. 

As regards the loans to Chetties, these stand upon a different footing. 
Their Lordships agree with the Appellate Court that these do constitute 
breaches of trust by thé appellant, but upon the ground that being loans 
on no security beyond the liability of the borrower to repay, they are not 
“investments” within the meaning of Clause 11 of the will; they are 
accordingly dispositions by the appellant of the trust estate wholly un- 
warranted by the terms of the trust. 

As to these breaches of trust, their Lordships agree with the view 
that the appellant has failed to establish any claim to be relieved from 
personal liability. 

Section 60 of the Ordinance No. 14 of 1929 is in the following 
terms:— 

If it appears to the Court that a trustee . . . is or may be personally 
liable for any breach of trust but has acted honestly and reasonably, 
and ought fairly to be excused for the breach of trust and for omitting to 
obtain the directions of the Court in the matter in which he committed such 
breach, then the Court may relieve him either wholly or partly from per- 
sonal liability for the same. ; 

The finding of the trial judge vouches for the appellant’s honesty, but 
he must further establish that he acted reasonably and ought fairly to be 
excused for the breach of trust. His main contention is that he merely 
pursued the same course of conduct as the testator had pursued in his life- 
time. Their Lordships, so far from finding in this fact grounds for say- 
ing that he acted reasonably and ought fairly to be excused for his breaches 
of trust and relieved from personal liability, view it from the opposite 
standpoint. It indicates to their minds, and the evidence given by the 
appellant confirms it beyond doubt, that he never considered the question 
of these dealings with the trust funds in the light of his duty as a trustee, 
or paused to consider whether it was prudent for him as a trustee to lend 
on the. personal security of the borrowers. “I just followed what my 
father did,” is his sole explanation of his conduct in this respect. In their 
Lordships’ opinion, the appellant ought not to obtain any relief from per- 
sonal liability for the loss occasioned to the estate by the loans on personal 
security. To apply the language used by Sir Robert Romer in the case 
of Chapman v. Browne’ the appellant never really considered the question 
whether these dispositions of the trust funds were such as in their nature it 
was prudent and right for him as a trustee to make. 

One further matter remains to be mentioned. It was contended in 
the Appellate Court and before their Lordships’ Board, that no appeal lies 
from the exercise by a trial Judge of the discretion conferred by Section 
60 of the above-mentioned Ordinance. The Appellate Court rejected 
this contention. Actually, no discretion had in fact been exercised by the 
trial Judge in the present case. There was no decision to exercise a discre- 
tion; there was merely an obiter dictum as to the course which he would 
have pursued if an event had happened which had not happened. The 
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Crm. point did not, and does not, in strictness arise. Their Lordships therefore 
—~ merely state that without further argument they are not prepared to 
—— differ from the views of the Appellate Court in the present case, or from 
Kroo TEX the statement of Cozens-Hardy, M. R., in Re Allsop Whittaker v. Bam- 
Krona : : 53 
J; ford? where he said, “It is properly matter of appeal. 

CH’NG Joo In the result, the appeal ought in their Lordships opinion to succeed 
Tuan NEoH 45 to the loans on the security of jewellery, and to fail as to the loans to 
Lord Russell Chetties. The Order of the Court of Appeal should be varied by restrict- 

of Killoweo ing the loans therein mentioned to the loans referred to in Paragraph 9 

(6) of the statement of claim. Their Lordships will humbly advise His 
Majesty accordingly. 

In regard to costs, since the appellant should have been in a substan- 
tial degree successful on the appeal from the judgment of the trial Judge, 
their Lordships think that he might properly be placed on the same foot- 
ing as to his costs of that appeal with the appellant on that appeal, who 
should have been only partially successful therein. Accordingly the order 
of the Court of Appeal must further be varied by inserting therein after 
the words “the appellant’s costs” the words “and the respondent’s costs,” 
and striking out the words therein contained relating to the respondent’s 
costs. ‘There will be no order as to the costs of the appeal to His Majesty 
in Council. 


1934 


Order varied 
Lattey and Dawe—Solicitors for the appellant. 
Herbert Deane & Co.—Solicitors for the respondents. 
2[1914] 1 Ch, at 14 


Cva ZEBAISHI BEGAM AND OTHERS (Defendants) 
1934 Versus 


NAZIR UDDIN KHAN AND ANOTHER (Plaintiffs) * 


Civil Procedure Code, Or. 1, R. 9—Sust by a Mohammedan co-heir for possession 
KENDALL, J. of his share—Omission to implead one co-heir—Effect of. 
Pies I If one of the heirs of a deceased Mohammedan, who is not in actual 
a possession of the share to which he is entitled, sues his other co-heirs for 
possession of his share and omits to implead one of the co-heirs in possession, 
the suit is not liable to dismissal, because the interests acquired by the heirs 
of a deceased Mohammedan in his property are always definite, distinct and 
ascertained, and the Court is accordingly in a position to pass a decree that 
is capable of execution and cannot be rendered nugatory at the instance of 
the absent co-heir whose interest remains unaffected by the decree. 


Arunadoya Chakrabarty v. Mohammad Ali, A. I. R. 1928 Cal. 138 
considered. Haran Sheikh v. Ramesh Chendra, A. I. R. 1921 Cal. 622 
distinguished. Faqıra v. Hardewa, 26 A. L. J. 217 and Ramdei v. Jurawan, 
1930 A. L. J. 857 relied on. 

First APPEAL from a decree of MauLVI MUHAMMAD JuNAID NOMANI, 
Subordinate Judge of Agra. 


S. K. Dar, Baleshwari Prasad and U. S. Gupta for the appellants. 
*F, A. 175 of 1930 





Sept. 6 
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N. P. Asthana, B. Malik, G. Agarwala, M. L. Chaturvedi and K. N. 
Agarwala for the respondents. 


The judgment of the Court was delivered by 


IQBAL Anman, J.—The dispute in this and the connected appeal No. 
175 of 1930 is about the property that belonged to one Nadir Ali who died 
before the year 1877 A.D., leaving a widow Nadirjan and two sons, Sher Ali 
and Hamza Ali, and a daughter named Shafat Begam. Nadirjan transferred 
the share that devolved on her by right of inheritance from Nadir Ali to 
her two sons. The plaintiffs in the suit were the heirs of Shafat Begam, 
viz., Nasiruddin her husband and Fakhruddin her son, and they are the 
contesting respondents in both the appeals. The claim by them was with 
respect to the share that on the death of Nadir Ali devolved on Shafat 
Begam by right of inheritance, and to which share the plaintiffs became 
entitled, on the death of Shafat Begam in the year 1916, as her heirs. 
Admittedly Shafat Begam was entitled to a 14]80 share in the property left 
by Nadir Ali and the plaintiffs’ claim was with respect to that share. 

The property owned by Nadir Ali was zamindari share in mahal Sher 
Ali in village Datauji. It is not disputed that Shafat Begam was never in 
actual possession of that share, and it is common ground that some time 
before the year 1910 a partition between Sher Ali and Hamza Ali took place. 
By that partition the zamindari share was divided into two holdings, hold- 
ing No. 1 and holding No. 4. The former holding was allotted to Hamza 
Ali and the latter to Sher Ali. Between the years 1911 and 
1920, by various transfers effected by Sher Ali and his widow, 
the whole of holding No. 4 passed bit by bit into the hands of certain 
transferees who have built glass factories over portions of the property 
transferred. Hamza Ali also scld a portion of holding No. 1 to certain 
persons but practically the whole of that holding is still with Hamza Ali’s 
heirs. Hamza Ali died in the year 1919 leaving a widow Zebaishi Begam 
and three sons and two daughters. One of his daughters was a lady named 
Muzammil Begam who was arrayed as defendant No. 6 in the suit. The 
widow and the sons and the daughters of Hamza Ali were all 
defendants in the suit. Sher Ali also died in the year 1921 leaving two 
sons who were defendants 1 and 2 in the suit. All the transferees were 
also impleaded as defendants. It would thus appear that the defendants 
in the suit were the heirs of Sher Ali and Hamza Ali and their transferees. 

The case formulated in the plaint was that the brothers of Shafat 
Begam, who were in actual possession of the zamindari share left by Nadir 
Ali were, qua the share of Shafat Begam, in the position of trustees and 
that Shafat Begam must be deemed to have all along been in constructive 
possession of the share to which she was entitled. 

Almost all the defendants, except the sons of Sher Ali, contested the 
suit mainly on the allegation that on April 12, 1890, Shafat Begam executed 
a deed of relinquishment with respect to the share that devolved on her 
by right of inheritance from Nadir Ali in favour of her two brothers and 
thus ceased to be the owner of the share in dispute. The allegation of 
the plaintiffs that Shafat Begam was in receipt of the profits of the pro- 
perty was also denied by the contesting defendants and the plea gf limita- 
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tion was put forward in bar of the plaintiffs’ claim. The transferees 
claimed to be transferees in good faith for valuable consideration and 
contended that they were protected by Section 41 of the Transfer of 
Property Act. The plea of estoppel was also raised by the transferees. 

During the pendency of the suit in the court below Muzammil 
Bégam died and an application to bring upon the record her legal 
representatives in the array of defendants was filed by the plaintiffs. 
There was however difficulty in effecting service on the proposed heirs and, 
by an application dated July 28, 1929, the plaintiffs prayed that the 
proposed heirs of Muzammil Begam be exempted from the claim, and the 
court granted that application. 


The court below overruled all the pleas urged in defence. It held 
that Shafat Begam did not execute the deed of relinquishment; that Shafat 
Begam was in receipt of the profits of her share in her lifetime; that the 
defendants were not in adverse possession of the property in dispute and 
the suit was not barred by time; that the plaintiffs were not estopped from 
maintaining the suit and that the transferees were not entitled to the 
benefit of the provisions of Section 41 of the Transfer of Property Act. 
But in view of the fact that the whole of Sher Ali’s share and a portion of 
Hamza Ali’s share had passed into the hands of the transferees, the court 
below did not grant a decree to the plaintiffs in terms of the reliefs prayed 
for in the plaint and passed a decree as follows:— 

Suit is decreed with costs. In case a partition of the specific share of 
plaintiffs takes place, I recommend to the partitioning officer that he will 
at first allot 14 sthams of plaintiffs out of 80 sihams of the property at 
first from the shares remaining in the hands of Hamza Ali Khan and Sher 
Ali Khan, and if that is not sufficient to complete the share of the plaintiffs 
then their said 14 sihams be allowed from the share of the defendants who 


are subsequent purchasers of the property in suit from the heirs of Sher Ali 
Khan and Hamza Ali Khan, 


The present appeal is by the three sons and the widow of Hamza Ali, 
and certain cross-objections in this appeal have been filed by some of the 
transferees. At the hearing of the appeal no one appeared to support the 
cross-objection filed by the defendant Sarfaraz Ali. The connected 
appeal is by some of the transferees. 

[Their Lordships then discussed the evidence and affirmed the find- 
ing of the court below that the execution of the document by Shafat 
Begam was not proved. ] 

It was admitted by the defendants that Shafat Begam used to receive 
Rs. 30 a year but they alleged that this amount was paid to her as she was 
entitled to the same by virtue of a deed of agreement executed by the two 
brothers in her favour contemporaneously with the execution of the deed 
of relinquishment by her. It is, therefore, manifest that Shafat Begam was 
in receipt of the profits of the property. It may be that she did not receive 
her full share of the profits but that does not matter. Moreover Shafat 
Begam and her two brothers were in the position of a co-owners and there 
is no evidence of her ouster in the present case. The suit giving rise to 
these appeals was filed within twelve years of the death of Shafat Begam. 
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There was, therefore, no substance in the plea of limitation raised by the Crm 
defendants, 1934 


1934 
Similarly Section 41 of the Transfer of Property Act had no appli-  — 
cation to the facts of the case. The transferees no doubt asserted in the eet 


written statements filed by them that they were transferees in good faith, ò 
but not one of the transferees entered the witness-box to substantiate the Nazm Unorx 
assertion. There was no evidence in the case to show that before taking ‘HAN 
the transfers the transferees made any bona fide enquiries as to the title of Iqbal 
their transferors. If they had made the least enquiry they would haye Aémad, J. 
come to know that Shafat Begam, as one of the heirs of Nadir Ali, had a 

share in the property in dispute. It was not alleged by any of the trans- 

ferees that they accepted the transfers on being assured that Shafat 

Begam had executed a deed of relinquishment. 


The plea of estoppel raised by the defendants was also rightly rejected 
by the learned Judge of the court below. It was not suggested by any of 
the transferees that they were misled by any act, omission or declaration of 
Shafat Begam. It is obvious, therefore, that the mere fact that some of 
the transferees have spent money in making constructions cannot be utilized 
by them in bar of the plaintiffs’ claim. 





We now proceed to consider an argument based on the exemption of 
Muzammil Begam’s heirs from the claim. It is argued on behalf of the 
defendants that in a suit for ejectment the omission to implead any of the 
Persons in possession is fatal to the suit, irrespective of the fact whether 
the property claimed is held by tenants in common or joint tenants or by 
co-parceners, It is said that, apart from any of the provisions in the 
Code of Civil Procedure relating to the non-joinder of necessary parties 
or the abatement of a suit, a decree in a suit for ejectment cannot be passed 
unless all the parties in possession of the property in dispute are before the 
court, as the decree will not be binding on the person in possession who is 
not impleaded in the suit, and, as such, will be infructuous. It is 
contended that this principle also applies to the claim preferred by one of 
the heirs of a deceased Mohammedan against his co-heirs. In short, it is 
argued that if one of the heirs of a deceased Mohammedan, who is not in 
actual possession of the share to which he is entitled, sues his other co- 
heirs for possession of his share and omits to implead one of the co-heirs 
in possession, the suit is not maintainable. . In support of this contention 
reliance has been placed on the decisions in Haran Sheikh v. Ramesh 
Chandra Bhuttacharjee’, 'Arunadoya Chakrabarty v. Mohammad Al?, 
Fagira v. Hardewa® and Ram Dei Misrain v. Jurawan Misir*. 

The learned counsel for the plaintiff-respondents on the other hand 
points out that this point was not raised in the court below and, accordingly, 
contends that the defendants ought not to be allowed to raise the point in 
appeal. He rightly maintains that if this question had been debated in 
the court below, the plaintiffs could have met the contention of the 
defendants by proving that all the persons in possession were 
before the court, and that Muzammil Begam had no share in the 
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property in dispute on the date of the institution of the suit. In this 
connection he has invited our attention to a deed of wakf executed by 
Zebaishi Begam, the mother of Muzammil Begam, and the brothers of 
Muzammil Begam on February 7, 1923. The deed is printed at page 62 
of the record of First Appeal No. 145 of 1930. It is recited in that deed 
that Muzammil Begam made a gift of her share in the property in dispute 
in favour of Zebaishi Begam. We consider that the learned counsel for 
the plaintiffs is justified in putting forward the contentions noted above. If 
an issue as regards the effect of the exemption of Muzammil Begam’s heirs 
on the suit had been raised in the court below, the plaintiffs could very well 
have met the point by proving that Muzammil Begam had no share left, 
and, as such, all the persons in possession of the property in dispute were 
before the court. We are, therefore, of opinion that it would be unfair to 
the plaintiffs to allow the defendants to raise this point. But as the question 
of law has been argued at some length before us we propose to give our 
decision on the point. 


The general rule laid down by the legislature is that no suit shall be 
defeated by reason of non-joinder of parties, and the court may, in every 
suit, deal with the matter in controversy so far as regards the rights and 
interests of the parties actually before it (vide Order 1, Rule 9, C. P. C.). 
It is in conformity with this rule that in Order 22 of the Code, that deals 
with the death of parties during the pendency of a suit or appeal, the legis- 
lature has provided in express terms that the omission to take steps to bring 
on the record the legal representatives of a deceased plaintiff or defendant 
will result in the abatement of the suit only so far as the deceased plaintiff or 
defendant is concerned. Similarly the rule laid down by Order 34, Rule 1, 
C. P. C. that all persons having an interest either in the mortgage security or 
in the right of redemption shall be joined as parties to any suit relating to the 
mortgage, is “subject to the provisions” of the Code, i.e., subject to the 
provisions of Order 1, Rule 9, C. P. C. and of other rules in Order 1 that 
provide about “parties ta suits’. It is manifest from these provisions 
that the non-joinder of a necessary party cannot, by itself, be a ground for 
dismissing the suit, and that the court is bound to adjudicate on the rights 
of the parties actually before it. 


There is however another well recognized rule which, so to say, 
constitutes an exception to the general rule noted above. ‘That rule is 
that a court will refrain from passing a decree which would be ineffective 
and infructuous, and the reason for this rule is obvious. It would be idle 
for a court to pass a decree which would be of no practical utility to the 
plaintiff, and be a waste paper in the sense that the relief that it purports 
to grant to the plaintiff cannot be vouchsafed to him because of the 
objection of some person who is not bound by that decree. But this rule 
has no application to cases in which, notwithstanding the fact that some 
of the persons interested in the subject matter of the suit are not parties 
to the suit, the court is in a position to pass a decree that is capable of 
execution and cannot be rendered nugatory at the instance of persons not 
made parties to the suit. The inability of the court to pass an effective 
decree, when all the parties interested in the subject matter of the suit are 
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not before it, may be due either to the nature of the action or to the Crm 
nature of the interest that the person, who is not made a party to the [,,, 
action, has in the subject matter of this suit. An illustration of the — 
former class of cases is furnished by suits for partition or dissolution of uel 
partnership and rendition of accounts. In such cases in the absence of all a 
the interested parties it is impossible for the court to deal with the matter Nazm Upor 
in controversy between the parties before it and to pass an effective decree.  “¥AN 
In a suit for partition of joint property, if one of the owners is not joined Iqbal 
as a party, the court will withhold its hand and not proceed to pass a Abmad, J. 
decree, as a decree for partition must deal with the share of all the persons 
interested in the property sought to be partitioned, and in the absence of 

one of the owners his share can obviously be not affected by the decree. 
Similarly in a suit for dissolution of partnership and rendition of accounts 

it is impossible for a court to have the accounts adjusted between the 

partners inter se unless all the partners are before it, and, as such, the 

omission to implead one of several partners is always fatal to the suit. It 

is needless to say that we are not attempting to lay down an exhaustive list 

of the cases ‘in which the rule laid down in Order 1, Rule 9, C. P. C. 

cannot be given effect to because of the inability of the court to pass an 

effective and an operative decree. 


Similarly the nature of the interest in the subject matter of a suit 
possessed by a person, who is not a party to the suit, may be such as to 
render it impossible for the court to pass an effective decree in his absence. 
Such is the case when the suit is with respect to some property belonging 
to a joint Hindu family and all the co-parceners are not made parties to 
the suit. In such a case the court cannot pass a decree granting reliefs to 
the plaintiff without prejudicially affecting the right of the co-parcener 
who is not a party to the suit, and, as such, the court cannot but dismiss 
the suit. 

But the rules noticed above have no application to cases in which the 
interest of the person, who has not been impleaded as a party in the subject 
matter of the suit, is ascertained or ascertainable, as in such cases 
the decree, while binding the interests of the persons who are parties 
to the decree, cannot adversely affect the separate and distinct right of the 
person who has not been made a party to the suit. In such cases the 
short answer to the objection raised by the absent party is that his interest 
being distinct and separate from the interests of the persons who are 
parties to the decree, the decree, while operative against the interests of the 
persons who are parties to the decree, can in no way adversely affect his 
right or interest in the property in suit. ‘he interests acquired by the 
heirs of a deceased Mohammedan in his property are always definite, 
distinct and ascertained, and, as such, the absence of one of the co-heirs 
from a suit brought by another co-heir for possession of his share cannot 
be a ground for dismissing the suit. 

The principles enumerated above were laid down by the decisions in 
Fagira v. Hardewa® and Ram Dei Misrain v. Jurawan Misir’, and these 
decisions, though relied upon by the learned counsel for the defendants, 
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are of no help to him. 

The case of Haran Sheikh v. Ramesh Chandra Bhuttacharjee™ has also 
no application to the facts of the case before us. In that case the plain- 
tiffs prayed for a declaration of a right of way as a village road over the 
disputed land and for removal of an obstruction thereon but omitted to 
implead one of the persons interested in the servient tenement, and it was 
held that the omission was fatal to the suit. It is obvious that a decree 
passed in that suit in favour of the plaintiffs would have been 
infructuous as the decree would not have been binding on the owner 
of the servient tenement who was not arrayed as a defendant. 

The decision in Arunadoya Chakrabarty v. Mohammad Ali? appears to 
favour the contention of the defendants. It was held in that case that in 
an action for ejectment, if any of the persons in possession is left out, a 
decree passed in the suit is infructuous as the person who was not made a 
party remains in possession as not being affected by the decree and 

the persons ejected as being bound by the decree can always come in under 
the person who remains in possession. 
The learned Judges also observed that 
: there is a certain amount of risk involved in not making the persons in 
actual possession defendants, for, in execution of the decree, persons may 
happen to be turned out who may then bring actions against the plaintiff 
for wrongful dispossession, not being bound by the decree. 
If the learned Judges intended to lay down that in every action for 
ejectment the omission to implead one of the parties in possession is fatal 
to the suit, we for the reasons given above, are unable to agree with the 
decision. When the interest of the person not made a party to the suit 
is distinct from the interests of the persons who are parties to the suit, there 
is no justification for not dealing with the matter in controversy so far 
as the rights and interests of the parties actually before the court are 
concerned. The position may well be illustrated by the following 
example: 


A Mohammedan dies leaving five sons and each of the sons inherits 
a 1|5th share in the property of the deceased. Four’ of the sons enter into 
actual possession of the property and the fifth son is out of possession. It 
is obvious that each of the four sons is in possession of (1|51|4) a 1|20th 
share of the property in excess of his legitimate share. If the son who is out 
of possession brings a suit for possession and omits to implead one of the 
four sons, there is no reason why he should not be granted a decree for so 
much of his share as is in possession of the three sons who are made parties 
to the suit. In such a case the plaintiff can be granted a decree for 3|20th 
of the property and the decree can in no way adversely affect the 1|20th 
share of the plaintiff that is in possession of the brother who has not been 
made a party to the suit. 

For the reasons given above we hold that the omission to implead the 
heirs of Muzammil Begam could not be a ground for dismissing the suit. 
We may however add that any decree passed in the present suit will in no 
way be binding on Muzammil Begam’s heirs. 
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We have stated above that there is a direction contained in the decree Crm 
passed by the court below that the share decreed to the plaintiffs is first to Pie 
come out from the share in the hands of Hamza Ali Khan and Sher Ali - 
Khan, and, if the share in their hands is less than the share to which the sai 
plaintiffs are entitled, then the deficiency in the plaintiffs’ share is to be ~~. 
made good from the share in the hands of the transferees. There is no Nazm Upon 
justification for subjecting the decree in the plaintiffs’ favour to the condi- KA" 
tions noted above. The plaintiffs are entitled to get their 14/80 share from Iqbal 
the properties in possession of all the defendants, ie., the plaintiffs can Abmad, J. 
execute the decree for. recovery of their 14/80 share from both the 
holdings Nos. 1 and 4. 

For the reasons given above we allow this appeal to this extent that we 
modify the decree passed by the court below by granting to the plaintiffs 
a decree for possession of 14|80 share in holdings Nos. 1 and 4 mentioned 
above as against all the defendants. The cross-objections filed by the 
- defendants are dismissed with costs. As the appeal has failed against the 
plaintiff-respondents and has succeeded against the transferees we direct 
that the defendant-appellants must pay the costs of the plaintiff-respondents 
and that the defendant-transferees must pay half of the costs incurred by 
the defendant-appellants in this appeal. Costs of the court below as in the 
decree of that court. Decree modified 








SHEORAJI (Plaintiff) Cvl 
versus 4094 
RAM SAWARI DEVI anp orHers (Defendants) * — 
Hindu Law—Gift—By husband in favour of wife—Nature of estate conveyed. Seb. 18 
Where a deed of gift executed by a H.ndu husband in favour of his KeNDaLL, J. 
wife contained the following provisions:—(1) I make a gift of the Tesa 
zamindari shares and houses in favour of my wife. (2)-She cannot make Arman, J. 
any temporary or permanent transfer of any sort without my permission. 
(3) All the powers which I had as a zamindar shall be exercised by my 
wife. Held, that the husband intended to transfer only limited estate 
peculiar to Hindu females in the properties gifted to his wife. 
Mohammad Shumsool-Hooda v. Shewak Ram, 2 1. A. 7=14 Beng. L. R. 
226 relied on; Rao Narsingh Rao v. Beti Mabalakshmi Bai, 26 A. L. J. 
897 distinguished; Salig Ram v. Bawa Charanjit Lal, A. I. R. 1930 (P.C.) 
239 referred ‘to. : ` 
First APPEAL from a decree of M. Owais Karney Esq., Subordi- 
nate Judge of Gorakhpur. 
P. L. Banerji and N. Upadhiya for the appellant. 
K. N. Katju and Sankar Saran for the respondents. 
The judgment of the Court was delivered by 
Tosar Arman, J.—The litigation that has culminated in the present Tabal 
appeal owes its origin to a deed of gift dated August 14, 1916, executed Abmad, J. 
by one Kalap Nath in favour of his wife, Mst. Sampata, and has been 
occasioned by the uncertainty attending the construction of deeds ot 
transfer executed in favour of Hindu women and the difficulty in deciding 
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Ca. whether an absolute estate or a limited estate peculiar to Hindu females 
was intended to be transferred. The deed of gift of 1916 is couched in 
plain and simple language and is free from legal technicalities. It begins 
Sueorayt by reciting that Kalap Nath is the owner of the properties transferred by 
Ram sawan the deed and that he has no male issue and has become old. ‘The deed then 
Devs goes on to say that Kalap Nath was very pleased with Sampata and “made 
Taa ê gift of the shares and houses” with all its inherent and adventitious rights 
Abmad, J. in her favour and put her in possession thereof and that 

she should enter into possession of the gifted property and enjoy the 
same, pay the Government Revenue and get her name entered in the 

public documents in place of the name of me, the executant. 
Then there is the following clause in the deed restraining alienation:— 


1934 





She cannot make any temporary or permanent transfer of any sort 
without the permission of me, the executant. 


The deed concludes by declaring that 


All the powers which I, the executant, had as a zamindar shall þe 
exercised by Mst. Sampata Dubain, aforesaid. I, the executant, have no 
objection to this. 

The family pedigree of Kalap Nath Dube, that is explanatory of the 
parties to the present litigation, is simple except possibly in one respect, 
viz., that Kalap Nath married more than one wife. By Mst. Ganga, his 
first wife, he had a daughter named Mst. Sheoraji who was the plaintiff in 
the suit. Mst. Sampata, the second wife of Kalap Nath, also has a 
daughter, Ram Sawari Debi. Sampata, her daughter and her daughter’s 
sons were the defendants in the suit. 

Kalap Nath Dube died in the year 1919, leaving certain properties 
that were not included in the deed of gift. On September 10, 1929 
Sampata executed a deed of gift with respect to the properties covered by 
the deed of 1916 and also the properties left by Kalap Nath at the time of 
his death in favour of her daughter and daughter’s sons. It was recited 
in the deed that Kalap Nath had made an oral will in favour of Sampata 
with respect to the properties owned by him at the time of his death. In 
the deed of gift executed by her, Sampata claimed to be the full owner of 
the properties mentioned above and purported to make an absolute trans- 
fer in favour of the donees. 

The plaintiff prayed for a declaration that the donees of Sampata 
were entitled to remain in possession of the properties gifted to them 
only during the lifetime of Sampata and that after her death all the heirs 
of Kalap Nath Dube would be entitled to that property. The deed of ` 
gift of 1916 was characterized by the plaintiff as “fictitious” on the allega- 
tion that Kalap Nath had no intention to transfer his property by the 
said deed. In the alternative the plaintiff maintained that by the deed of 
1916 only life interest in the property gifted was given to Sampata. The 
plaintiff denied the alleged will recited in the deed of gift executed by 
Mst. Sampata. But as Mst. Sampata, as the widow of Kalap Nath, was 
entitled to remain in possession of all his properties as a Hindu widow 
during her life-time the plaintiff did not claim immediate possession of any 
of the pwoperties in dispute. 


A. Ee Js R; HIGH COURT 1015 


The defence to the suit was that the deed of 1916 was an operative Cwn 
document and that full proprietary rights in the property gifted by that 
deed were transferred to Mst. Sampata. An oral will by Kalap Nath devis- 
ing the properties left by him at the time of his death in favour of Mst. °™0R4! 
Sampata was also put forward by the defendants. RAG Saws 

The learned Judge of the court below held that the will set up bv Dru 
the defendants was not proved and, accordingly, granted the declaration 541 
prayed for to the plaintiff with respect to the properties left by Kalap Nath Abmad, J 
at the time of his death, and there is no controversy about that property 
in the present appeal. The learned Judge, however, held that by the 
deed of gift of 1916 Kalap Nath did intend to, and did as a matter of 
fact, transfer absolute proprietary rights in favour of Sampata and, 
accordingly, dismissed the claim with respect to the properties included 
in that deed. By the present appeal the finding of the learned Subordi- 
nate Judge that by the gift of 1916 Sampata was made absolute owner 
of the properties gifted in her favour is assailed. 

It is now admitted that the deed of 1916 was followed by mutation 
of names in favour of Sampata in the revenue papers and that she all along 
remained in possession of the gifted property, and the only question for 
consideration is, whether absolute or limited estate in the properties gifted 
was transferred in favour of Sampata by that deed. 

It is well settled that considerations governing the construction of 
one particular document cannot be of much help in construing another 
document, and, as such, judicial decisions dealing with the interpreta- 
tion of documents are by no means an infallible guide when the 
construction of a particular document is in question. But there are 
certain principles peculiar to transfers in favour of Hindu females that 
cannot be lost sight of, and those principles were laid down by their Lord- 
ships of the Privy Council so far back as in the year 1874 in Maulvie 
Mohammad Shumsool Hooda v. Shewak Ram alias Roy Doorga Prasad’. 

Thir Lordships observed in that case that 
it is not improper to take into consideration what are known to be 
the ordinary notions and wishes of Hindus with respect to the devolution 
of property 
and that 
it may be assumed that a Hindu knows that, as a general rule, at all 
events, women do not take absolute estate of inheritance which they are 
enabled to alienate. 
It is needless to observe that in each case the deed under consideration 
must be considered as a whole and that it is not permissible to insist upon 
one portion of the document to the exclusion of other portions of the 
same. In other words, the intention of the transferor must be gathered 
by giving legitimate and due effect to all the terms of the deed, but when 
the transfer is in favour of a Hindu female, the fact that under the Hindu 
law women do not ordinarily get absolute estate of inheritance must be 
kept in view. The principle laid down by the legislature in Section 8 
of the Transfer of Property Act (Act IV of 1882) that unless a different 
12I A7 = 
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Cin. intention is expressed or necessarily implied, a transfer of property passes 
‘934 forthwith to the transferee all the interest which the transferor is then 
capable of passing in the property is also not of much practical utility when 
Surorayt the interpretation of a transfer by a Hindu in favour of a Hindu female 
Ram Sawarris in question as the words “by necessary implication” in that section do 
Dev attract the operation of the general notion of a Hindu that a Hindu 

Taba Woman ordinarily gets an estate for life and not absolute estate. 
Abmad, J. Mr. Upadhiya, the learned counsel for the appellant, mainly relied 
on the clause in the deed of 1916 that provides that Sampata would not 
be competent to transfer the property without the permission of Kalap 
Nath and contended that that clause demonstrates that absolute estate 

was not transferred to Sampata. 

The learned counsel for the respondents on the other hand maintained 
that according to the true construction of the document of 1916 Sampata 
was given a heritable and transferable interest in the properties gifted 
to her and contended that even if the document was not open to that 
construction Sampata, at any rate, got a heritable right in the properties 
by operation of the rule of Hindu Law that has been summed up by Mr. 
Mayne in paragraph 664 of his book on Hindu Law. The paragraph runs 
as follows:— 

Thirdly. Immovable property, when given or devised by a husband 
to his wife, is never at her disposal, even after his death. It is her 
stridhanum so far that it passes to her heirs, not to his heirs. But as 
regards her power of alienation, she appears to be under the same restric- 
tions as those which apply to property which she has inherited from a male 
even though the gift is made in terms which create a heritable estate. 
It is different if the gift or devise is coupled with an express power of 
alienation. 
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The learned counsel further in support of his argument relied on the 
decision of their Lordships of the Privy Council in Rao Narsingha Rao v. 
Beti Mahalakshmi Bai. In that case their Lordships are reported to have 


observed as follows:— 


In their Lordships’ opinion there is nothing so far in the deed to cut 
down the gift or prevent the Rani from taking such an estate in the 
properties, which are the subject of the gift, as a wife takes in immovable 
property given by her husband. According to the Hindu law, such pro- 
perty is taken by her as stridhan and 1s descendible to her heirs and not to 
his and would devolve first on her daughter and her daughter’s daughter 
and failing them on her daughter’s son, thus effectually excluding 
Balwant; but over such property, it.is stated by Mr. Mayne, Paragraph 
664, she would have no right of alienation unless the gift was coupled 
with an express power of alienation, or, as has been held by this Board, 
unless there are words of sufficient amplitude to confer it upon her. 


The proposition of law contended for by the learned counsel for the 
respondents is in our judgment of no help to the respondents in the present 
case. That proposition is with reference to stridhanum and can have no 
application to cases where only life estate was intended to be transferred 
by a particular deed in favour of a Hindu female. In passing we may note 
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that in a recent decision in P#. Salig Ram v. Bawa Charanyit Lal, their Gwu 
Lordships observed as follows:— k ETY: 


E The proposition that under the Hindu Law in the case of immovable 
property given or devised by a husband to his wife, the wife has no power n 
to alienate unless the power of alienation is conferred upon her in express Ram Sawan 
terms is not sound. Devi 





SHEORAJI 





It follows that in order to set at rest the controversy between thc Iqbal 
parties the intention of Kalap Nath as disclosed by the deed of 1916 and Abmad, J 
the surrounding circumstances must be ascertained. The omission of the a 
use of any express words in the deed indicating the transfer of a heritable 
interest in the property is significant and cannot be lost sight of. There 
are no words in the deed to the effect that after the death of Sampata her 
heirs would succeed to the property gifted to her. Then there are express 
words in the deed forbidding alienation of the property by Sampata with- 
` out the permission of the donor. In short there are the following three 
important features of the document:—(1) The transfer was in favour 
of a Hindu wife who ordinarily gets an estate for life under the Hindu 
law. (2) Heritable estate was not by express terms transferred to her. 
(3) Restraint on the donee’s power of alienation was put by express 
words in the deed. 
~ These facts, in our judgment, clearly indicate that Kalap Nath 
intended to transfer only limited estate peculiar to Hindu females in the 
properties gifted to Sampata. ‘The clause in the deed that the powers which 
the donor had as a zamindar shall be exercised by the donee do not in 
any way indicate the transfer of an absolute estate in favour of Sampata. 
All that that clause means is that Sampata like the donor shall be entitled to 
realize rent, to bring suits for recovery of rent, to make distraints etc. 

The circumstances attending the execution of the document also 
point to the conclusion that estate for life only was transferred to Sampata. 
It was suggested by the plaintiff that Kalap Nath executed the deed of 
gift of 1916 in order to protect Sampata from the assertion of adverse 
claims by the other reversioners of Kalap Nath. This suggestion of the 
plaintiff is borne out by a passage in the evidence of Sampata herself. She 
admitted that Dwarka Dube and others raised objection in connection 
with the mutation of her name in the revenue papers. Again there is 
nothing in the evidence to suggest as to why Kalap Nath should have 
intended to disinherit the plaintiff, his daughter by the first wife. Sam- 
pata stated that when a daughter was born to her the plaintiff got dis- 
pleased. We are not prepared to accept this statement of Sampata. We 
find that Dhanpat Ram, the husband of the plaintiff, attested two simple 
money bonds executed by Sampata in the year 1919. This fact shows 
that cordial relations existed between Sampata and the plaintiff’s husband. 

For the reasons given above we hold that by the gift of 1916 Sampata 
got only life estate in the property gifted by that deed. Accordingly we 
allow this appeal and modifying the decree of the court below decree the 
plaintiff’s suit with costs here and below. 

Appeal allowed 
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JAHAN SINGH (Plaintif) 
versus 
HARDAT SINGH AND ANOTHER (Defendants) * . 
Hindu Law—Debts—Mortgage of ancestral pioperty by father—Mortgage 
decree—Sale—Mortgagee purchases pioperty—Anction sale binding on son 
unless debt tainted with tllegality or smmorality—Not incumbent on 
mortgagee to prove legal necessity. 
The father of the plaintiff, who formed a joint Hindu family with him, 
created a mortgage of ancestral property. The creditor sued the father 
alone and obtained a mortgage decree. After the confirmation of sale in 
exccution of the mortgage decree but before possession of the property 
could be delivered to the auction-purchaser, who was the mortgagee- 
decree-holder himself, the son insututed a suit for a declaration that the 
auction sale was not binding upon him because there was no legal necessity 
for the mortgage. Held, that the property having become vested in the 
auction-purchaser on confirmation of sale it was no longer incumbent on 
the mortgagee (auction-purchaser) to prove legal necessity, and the son 
could not avoid the sale unless he established that the father incurred the 
debt for an illegal or immoral purpose. 
The word ‘debt’ used in the second proposition formulated in Brij 
Naratn’s case, I. L. R. 46 All. 95, 1s comprehensive enough to include both 
a mortgage debt and a simple money debt. 
Gajadhar Pande v. Jadubsr Pande, 1I. L. R. 47 All. 122 followed; Suraj 
Banss Koer v. Sheo Pershad Singh, I. L. R. 5 Cal. 148, Bhagbut Pershad 
Singh v. Girja Koer, I. L. R. 15 Cal. 717 relied on; Jagdish Prashad v. 
Hoshyar Smgh, 51 All. 136=26 A. L. J. 1289 considered. 
SECOND APPEAL from a decree of R. K. Acma Esq., Additional 
District Judge of Meerut, confirming a decree of B. P. ELHENCE EsqQ., 
Munsif. 


Shiva Prasad Sinha and Shab Zamir Alam, for the appellant. 
N. P. Asthana for the respondents. 


The following judgments were delivered:— 


SULAIMAN, C. J.—This is an appeal by the son of a Hindu mort- 
gagor for a declaration that a mortgage-deed on the basis of which a decree 
had been obtained by the mortgagee and mortgaged property had been 
sold was not binding on the family because there was no legal necessity 
for the transaction. The decree was obtained on September 15, 1927 and 
the property was sold on March 21, 1930 and the sale was confirmed later 
on. But before possession of the property could be delivered to the auction- 
purchaser, who was the mortgage-decree-holder himself, the present suit 
was instituted. It was before the filing of the written statement that 
possession also was formally taken by the auction-purchaser. 

Both the courts below have dismissed the claim. The trial court 
found on the issue relating to legal necessity that the transaction was for 
legal necessity. The lower appellate court, however, has not gone into this 
question, but has thrown out the suit on the simple ground that the son 
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had failed to prove that the debt had been tainted with immorality or Ca 
illegality. or 
eee ‘ 1 
The main points urged in appeal before us on behalf of the plaintiff a 
are (1) that the mortgagee must show legal necessity and (2) that pe NGS 
possession not having been delivered to the auction-purchaser at the time  Hakpar 
of the suit, he was not protected, particularly as he was the mortgagee Siwon 


himself. Sulaiman, 


There is not the least doubt that a transferee from the manager of a C. J 
. joint Hindu family is bound to show legal necessity for the transfer before 
he can bind the family. On the other hand, it has been held that where 
property has passed out of the joint Hindu family under an execution 
sale, it is no longer incumbent on the purchaser to prove legal necessity and 
that the sons cannot set aside the sale without showing illegality or 
immorality. 

A direct case in point is that of Gajadhar Pande v. Jadubir Pande’ 
decided by Mukerji, J. and myself where we held that on a suit brought 
by the sons for a declaration that the mortgage and the auction sale were 
not binding upon them upon the ground that the mortgage was not exe- 
cuted for legal necessity, the plaintiffs could not succeed without showing 
that the debt of the father was one tainted with immorality, and that 
there was no distinction in such cases between a debt secured by a mort- 
gage and an unsecured debt. 


The learned advocate for the appellant however contends before us 
that there are certain observations iñ the judgment of two learned Judges 
in the case of Jagdish Prasad v. Hoshyar Singh? which either overrule this 
case or shake its authority. There is no doubt that there are some obser- 
vations which suggest a contrary conclusion, while the third member of 
the Bench adhered to the view previously expressed. 


Suraj Bansi Koer v. Sheo Persad Singh? was a case where a suit had * 
been brought on behalf of the minor sons to set aside a sale in execution of 
a decree obtained upon a mortgage executed by their father of certain 
immovable property belonging to a joint family governed by the 
Mitakshara Law. ‘The property was sold at auction on July 28, 1870 and 
the suit was instituted within a month of that date, namely, August 27, 
1870. It is not clear that the sale had been actually confirmed nor does 
it appear that possession had been delivered to the auction-purchaser 
during that short time. Their Lordships approved of the previous pro- 
nouncement in Muddun Thakur v. Kantoo Lal‘, viz: 

A purchaser under an execution is not bound to go further back than 
to say that there was a decree against the father; and that the property 
was property liable to satisfy the decree, if the decree had been given 
properly against the father. In such a case, one..who has bona-fide 
purchased the estate under the execution and bona-fide paid a valuable 
consideration for the property, is protected against the suit of the sons 
seeking to set aside all that has’ been done under the decree and execution 

` and to recover. back the estate as joint ancestral property. 


1I, L. R. 47 All. 122 ` 226 A. L J. 1289 (F. B.) 
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Their Lordships then summarised the law in the following terms:— 
Where joint ancestral property has passed out of joint family, ether 
under a conveyance executed by a father in consideration of “an antecedent 
debt, or in order to raise money to pay off an antecedent debt, or under a 
sale in execution of a decree for the father’s debt, his sons, by reason of 
their duty to pay ther father’s debts, cannot recover that property unless 
they show that the debts were contracted for immoral purposes and that 
the purchasers had notice that they were so contracted, and secondly, that 
the purchasers at an execution-sale, being strangers to the suit, if they have 
not notice that the debts were so contracted, are not bound to make. 
enquiry beyond what appears on the face of the proceedings. 
In that case, although the auction-purchasers had taken the property at 
sale in execution of a mortgage decree, they were held to be protected be- 
cause immorality or illegality had not been shown. ‘They were considered 


to be on the same footing as a purchaser in lieu of an antecedent debt of 
the father. © ` 


Bhagbut Pershad Singh vw. Girja Koer*was a case where also a suit had 
been brought on behalf of the infant children of the mortgagors to recover 
possession of the property which had been sold in execution of the mortgage 
decree obtained by the mortgagee under a bond under which the property 
had been charged as security for the amount claimed. Their Lordships held 
that as it was not a case of a joint family consisting of brothers only but it 
was one consisting of father and children the sons were liable to pay debts 
of their father unless incurred for immoral or illegal purposes. Their Lord- 
ships quoted with approval the previous pronouncements in the two earlier 
cases. 

In Nanomi Babuasin v. Modun Mohun® their Lordships of the Privy 
Council again held that the principle was well established that the sons 
cannot set up their rights against their father’s alienation for an antecedent 


. debt or against his creditors’ remedies for their debts if not tainted with 


immorality. 2 
Their Lordships then concluded: 

Where sons claim against a purchaser of an ancestral estate under an 
execution against ther father upon a debt contracted by him it is neces- 
sary for the sons to prove that the debt was contracted for an immoral 
purpose and it is not necessary for the creditors to show that there was 
a proper enquiry or to prove that money was borrowed in a case of necessity. 

A distinction between a private alienation and an auction sale can be 
easily pointed out. In the case of a private alienation the transferee has plenty 
of opportunity to make enquiries and satisfy himself as to the necessity for 
the debt. In the case of an auction sale there is hardly any such opportunity. 
Furthermore if a father can voluntarily transfer property in order to pay 
off his antecedent debt, the court may also compel him to do the same 
by means of a compulsory sale. After the sale has taken place under the 
authority of the court the matter passes beyond the stage of a mere private 
contract or private transfer, and therefore different considerations apply. 

The case of Sabu Ram Chunder v. Bhup Singh’ was somewhat different- 
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ly understood in India. Accordingly their Lordships had to review the Cvm 
position so far as alienations were concerned in Brij Narain v. Mangal 
Prasad!. 

JAHAN. SINGH 


-The second proposition laid down by their Lordships in this case was z 


in the followihg terms:— HARDAT 
SINGH 


1934 





If he is the father and the reversionaries are the sons he may, by incurring 

debt, so long as it is not for an immoral purpose, lay the estate open to be Sulaiman, 

taken in execution proceedings upon a decree for payment of that debt. C J. 
On the strength of observations made by Mukerji and Boys, JJ., in the 
Full Bench case of Jagdish Pershad v. Hoshyar Singh’, it is contended that 
this proposition is confined to the case of a debt other than a mortgage 
debt and that by necessary inference it implies that there is no such 
principle when the auction sale takes place in execution of a mortgage 

decree. 





If the point had arisen for consideration in the Full Bench case we 
would have been bound to follow the opinion of the majority or to refer 
the case once again to a Full Bench. But in the Full Bench case the suit 
was instituted by the sons soon after the mortgage decree had been 
obtained and before any auction sale took place. The Lucknow Court 
had held that even where only a decree has been obtained the sons must show 
immorality or illegality. All the Judges constituting the Full Bench held 
that this was not so and that the transferee must show legal necessity if the 
auction sale has not taken place. All other observations made as to what 
would be the position if an auction sale has taken place were no more than 
obiter dicta and therefore although they are entitled to great weight they 
are not binding upon us. As a matter of fact, as the point did not arise 
in the Full Bench case it cannot be said that the decision in Gajadhar 
Pande v. Jadubir Pande’ has been directly overruled. 


Sir Dinshaw Mulla in his Principles of Hindu Law has discussed the 
various authorities at considerable length in Paragraph 296 and has rightly 
pointed out that there is no distinction between a secured and an unsecured 
debt so far as auction-purchasers are concerned, but that there is a distinc- 
tion between a stranger purchaser and a mortgagee purchaser, namely, that 
in the case of a stranger the sons must further show that he had notice that 
the debt was tainted with illegality or immorality, whereas in the case of 
the mortgagee constructive notice is presumed. 


It seems to me that their Lordships of the Privy Council in Raja Brij 
Narain Ra?’s case were summarising the propositions of law which followed 
from the authorities quoted by their Lordships. The case of Bhagbut 
Pershad Singh v. Girja Koer™ which was that of an auction-purchaser in 
execution of a mortgage decree was one of the cases quoted by their Lord- 
ships with approval. It therefore appears to me impossible to infer that 
their Lordships intended to overrule their own previous decisions and intend- 
ed to lay down that an auction-purchaser in execution of a mortgage decree 
must further establish, whether he is a stranger or the mortgagee himself, 


*T. L. R. 46 All. 95 °26 A. L. J. 1289(F. B.) 
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that the mortgage debt had been taken for legal necessity. In the case 
before their Lordships the mortgagez had only obtained a decree for sale 
and had not proceeded to get the property sold and the sons’ suit was for 
the avoidance of the mortgage decree and not for the setting aside of any 
court sale. It is therefore still more unlikely that their Lordships would 
overrule the previous decisions on the question of auction sales when that 
point was not directly raised in Raza Brij Narain’s case. I am therefore 
of opinion that the case decided in Gajadhar Pande v. Jadubir Pande is in 
accordance with the rule of law laid down by their Lordships of the Privy 
Council in Suraj Bansi Koers case and Bhagbut Pershad Singh’s case and 
must be followed. 

The next point urged is that inasmuch as delivery of possession had 
not taken place when the suit was instituted that principle does not apply. 
The contention is that so long as possession has not been delivered the pro- 
perty has not passed out of the family. Now their Lordships have laid 
down that purchasers at an auction sale, who are strangers, are not bound to 
make enquiry beyond what appears on the face of the proceedings and 
that therefore the sons must show that they had notice that the debts had 
been contracted for immoral or illegal purposes. So far as strangers are 
concerned it makes no difference whether only the sale has taken place and 
has been confirmed or whether delivery of possession of property also has 
been made to them. The protection given to them is based on the prin- 
ciple that they are not bound to make enquiry beyond what appears on 
the face of the proceedings and that therefore if they had no notice of the 
illegality or immorality tainting the debt they are protected. It is there- 
fore impossible to draw a distinction that the strangers would not be pro- 
tected if, although the sale has been confirmed, delivery of possession has 
not been made when the sons’ suit is instituted. It would follow that 
whether delivery of possession has taken place or not, so long as the pro- 
perty has passed to the auction-purchasers by virtue of the sale and its con- 
firmation, they are entitled to protect themselves unless it is established that 
they had notice. 

If, therefore, in the case of atction-purchasers who are strangers no 
distinction can be drawn when possession has not been delivered, it would 
follow that on the same principle there should be no distinction in the case 
of an auction-purchaser who is not a stranger to the suit. Similarly, there 
can be no distinction whether the auction sale has taken place in execution 
of a simple money debt or in the case of a mortgage debt. Their Lordships 
when laying down the proceedings of law did not say “When joint ancestral 
property has passed out of possession of a joint family” but said When such 
property has passed out of a joint family under a sale in execution of a 
decree”. ‘That, in my opinion, implies that when the property has become 
vested in the auction-purchaser on confirmation of sale the principle laid 
down by their Lordships is applicable. f 


As regards the debt whether the debt had been incurred for immoral 
or illegal purposes the findings of both the courts below are against 
the appellant. It was incumbent on the son not only to show that the 
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father was of an immoral character or that he was in need of money for Crm 
gambling transactions, but that the money raised was actually applied for a 
such purposes so as to become tainted. All that the plaintiff’s father said — 
in this case was that he had borrowed this money for certain satta J^ĦAN Sinon 
transactions. Now a satta transaction need not be a gambling transaction tynpar 
if either of the parties intend to make delivery of the goods in case of breach Sox 
of contract. It can be a gambling transaction only if it is the common ee 
intention of both the parties that in no event would delivery take place r i 
and that only differences would be settled between them. The father’s 

evidence falls short of saying this. It must accordingly be held that the 

finding of the lower appellate court is binding upon us. I would there- 

fore dismiss the appeal. 


RACHHPAL SINGH, J.—I agree. I think that the proposition is well  Recbbpel 
settled that where a father has contracted a debt for his own personal oreh 
benefit, the creditor may obtain a money decree against the father alone, 
and may enforce the decree by attachment and sale of the entire coparcen- 
ary property including the sons’ interest therein. The sons may not be 
parties to the suit but nevertheless they are bound by the sale by reason of 
their pious duty to pay their father’s debt. They can recover their share 
in the property only in the case they are able to establish that the debt was 
contracted by the father for immoral or illegal purpose. As explained by 
Sir D. Mulla in his Hindu Law, page 346 (1932 edition) the fundamental 
principle is where joint family property is sold in execution of a decree, 
though obtained against the father alone, and for a debt contracted by him 
for his own personal benefit, the sons cannot claim to recover their share 
of the property unless they show that the debt was contracted by the father 
for an immoral or illegal purpose. This proposition of law has not been 
disputed before us by the learned counsel for the appellant. He has, how- 
ever, contended that it will not be applicable to a case where the joint 
ancestral property has been sold in an execution of a mortgage decree 
against the father. I find myself unable to agree with this contention. 
In my opinion, the above rule also covers the case where in execution of a 
mortgage decree against the father the family property is sold. The sons 
can only avoid the sale if they are able to show that there was no debt due 
by their father or that the mortgage debt was incurred by father for 
immoral or illegal purpose. The ground of their liability in both the cases 
is, as pointed out by Sir D. F. Mulla in his Hindu Law, page 365, the same 
and it is that the sons must show some ground which would free them from 
liability as sons in a joint Hindu family to pay their father’s debt, namely, 
the non-existence of the debt or its immoral character. 

The question came up for consideration before this court in Gajadhar 
Pande v. Jadubir Pande. In that case the father of a joint Hindu family 
had executed a mortgage of some of the joint ancestral property, not to 
pay off any antecedent debt nor for the purpose of immorality. ‘The 
mortgagee sued on his mortgage and obtained a decree and brought the 
mortgaged property to sale. The sons were not parties to the suit. “The 


property was sold at a court sale. Thereafter, the sons instituted a suit for 
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crm a declaration that the mortgage and the sale were not binding upon them. 
A Bench of two learned Judges of this Court, of which one of us (my Lord 
the Chief Justice) was a party, held that in a suit by the sons for a declara- 
Janan SINGH tion that the mortgage and the auction sale were not binding upon them 
Hanoar upon the ground that the mortgage was not executed for legal necessity, 
Smot the plaintiffs could not succeed without showing that the debt of the father 
Rachhpal WS tainted with immorality and that there was no distinction in such 
Singh, J. cases between a debt secured by a mortgage and an unsecured debt. The 
contention which has been raised before us was put forward in that case. 

In repelling it, Sulaiman, C. J. remarked:— 

The learned vakil for the appellants, however, contends before us that 

the word ‘debt’ there (in Rule 2 laid down by their Lordships of the 

S Privy Council in Brij Narain v. Mangal Prasad, I. L. R. 46 All. 95) only 

means a simple money debt and not a mortgage debt, and relies on the 

‘wording of the proposition No. 5, where it is stated that there is no 

rule that the result is affected by the question whether the father, who 

contracted the debt or burdened the estate, is alive or dead. In our opi- 

nion this argument cannot be accepted. Their Lordships in proposition 

No. 5 were clearly referring to all the previous contingencies and had, 
therefore, to use both the expressions. 

Mukerji, J.'agreed with the view mentioned above and expressed the 

following opinion:— 

It will follow from these two propositions, which are undoubtedly 
correct, that where a debt is incurred on the security of the family pro- 
perty, and to realize the debt the property is sold, the result is the same as 
if the family property has been sold in execution of a simple money decree 
obtained against the father for a debt purely personal to himself. Such 
being the case, we can easily see why their Lordships of the Privy Council 
did not make any mention of a case where property is sold out of the 
family in execution of a mortgage decree obtained against the father alone. 
If they were of opinion that the word ‘debt’ in proposition No. 2 did not 
include both a simple and a secured debt, they would certainly have said 
something 


This case was decided in 1925. 


The next case in which this question was considered is Lal Singh v. 
Jagraj Singh’*. In this case Iqbal Ahmad, J. made certain observations 
which are in conflict with the view expressed in Gajadhar Pande v. Jadubir 
Pande*, At page 557 Iqbal Ahmad, J. observed:— 


But in view of the observations of their Lordships in Brij Narain’s 
case I have no hesitation in holding that their Lordships never intended 
to decide, or to lay down as a general proposition of universal application, 
that after the passing of a decree for sale the members of the joint family 
who were no parties to the suit for the sale of the family property can 
not challenge that decree without proving that the debt secured by the 
mortgage was contracted for immoral purpose. 


1934 





At the same page he also remarked:— 


The second proposition of law laid down at page 104 in Brij Narain’s 
case appears to me to: be restricted to the case of a simple money debt 
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incurred by, and a simple money decree obtained against the father. and 
has no reference to a decre: for sale, and that proposition is based upon 
the obligation of Hindu sons to pay debts due from their father. 


It appears to me, if I may say so with great respect, that these observa- Jana 


tions were obiter dicta and were not necessary for the decision of the case 
in which they were made. In that case, a son after the mortgagee had 
obtained a decree, but before it had been executed, sued to have the decree 
set aside upon the ground that the property concerned was ancestral and 


that there was no legal necessity for incurring the debt to secure which the ` 


mortgage had been executed. He did not allege that the debt was tainted 
with immorality. On the other hand, Gajadhar Pande v. Jadubir Pande™ was 
a case in which a sale had taken place in execution of a mortgage decree and 
the sons had sued to set aside that sale and it was held that the sale could 
not be set aside, after the property had passed out of family, unless the 
sons could show that the debt in respect of which the mortgage decree was 
passed, was tainted with immorality. A perusal of the case reported in 
I. L. R. 50 All. 546 would show that the proposition of law laid down in 
Gajadhar Pande’s case was not disputed by the parties. At page 547 (Lal 
Singh v. Jag Raj Singh") we find the following observations:— 


It is admitted on the other hand that if a decree has been obtained upon 

a mortgage by the mortgagee, or upon a simple money debt by a creditor, 

and as the result of either of these decrees the ancestral property has by 

sale passed into the hands of a third party, the'absent son, or a minor 

son, who was not represented, can not recover the property in the hands of 

a third person without alleging that the debt for which it was incurred 

was tainted with immorality, or, in other words, without showing that 

' the pious obligation of a Hindu son to discharge his father’s debt does not 

apply to this transaction, because there is no pious obligation to pay debts 
tainted with immorality. 

In view of this position which was accepted by the son in that case, 

there can be no doubt that the observations of Iqbal Ahmad, J. were mere 

obiter dicta. 


The next case in which the question was considered is Jagdish Prasad 
v. Hoshyar Singh'® which is a Full Bench case in which dissenting views 
were expressed. Sulaiman, C. J. expressed the opinion that the word 
‘debt’ used in the proposition: No. 2 in the case Brij Narain v. Mangal 
Prasad*® was comprehensive enough to include both a mortgage debt and a 
simple money -debt. Mukerji and Boys, JJ. expressed a contrary view and 
held that Rule 2 in Brij Narain’s case was confined to cases of simple money 
debts only and did not include a secured debt. ` 


In my opinion the view taken by a Bench of two learned judges of this 
Court in Gajadhar Pande v. Jadubir Pande is still good law and must, 
therefore, prevail. It appears to me that the authority of that case has 
not been shaken by the observations made by Mukerji and Boys, JJ. in the 
Full Bench ruling reported in Jagdish Prasad v. Hoshyar Singh. The 
reason is that I consider that the opinions expressed by the learned judges 


I L. R 47 All. 122 YL L. R. 50 AlL 546 
11928 A. L. J. 1289 PIL L. R. 46 All. 95 e 


Crm 


1934 
nw. SINGH 
v. 


Harpat 
SINGH 





Rachhpal 
Singh, J. 


1026 HIGH COURT _ [1934] 


Ci. as to whether or no the case of a secured debt came within Rule 2 in Brij 
Narain’s case were also obiter dicta and are, therefore, not binding on us. 
The facts of the case reported in 1928 A. L. J. 1289 were these: —A father 
Jaman: SINGH of a joint Hindu family had created a mortgage of ancestral property. 
Haxoar The creditor sued the father alone and obtained a mortgage decree. Before 
scx the sale could take place the sons instituted a suit for a declaration that the 
Racbhpal MOrtgage Was not binding upon them. The only question for considera- 
Singh, J. tion was whether in that case the mortgagee-decree-holder could proceed 
' with the sale without establishing that the mortgage debt was contracted 
without family necessity. The point was decided against the mortgagee 
and it was held that before the sale takes place the mortgagee 
must, in order to bind the sons who were not parties to the suit 
in which a decree had been obtained, prove that the debt was binding upon 
the sons. It-was not necessary for the purpose of disposing of that case to 
go into the question as to whether or not a secured debt came within the 
purview of Rule 2 in Brij Narain’s case. The reason why the learned 
Judges who decided the above mentioned Full Bench case went into this 
question is that they were not in agreement with the view expressed in 
Gauri Shanker vw. Jang Bahadur Singh” to the effect that after a mortgage 
decree had been obtained against a Hindu father, his sons could avoid the 
decree only by showing that the debt was not binding upon them. The 
view of this court is that before a sale takes place in such a case, it is the 
mortgagee who has to show that the debt is binding on the sons. But 
once a sale has taken place the rights of third parties come in and then 
different considerations prevail. 

Speaking for myself, and with <he utmost respect for the contrary 
view taken by some of the learned judges, I can see no reason for holding 
that their Lordships of the Privy Council in Brij Narain’s case intended to 
lay down that Rule 2 was restricted to unsecured debts. It may be pointed 
out that in the case of Surajbansi Kuer v. Sheo Prasad Singh” their Lord- 
ships of the Privy Council affirmed the propositions that where the joint 
ancestral property has passed out of a joint family under a sale in execution 
of a decree for the father’s debt, sons can not recover the property unless 
they show that the debts were contracted for immoral purposes. 


1934 





It may be pointed out that the case of Surajbansi Kuar was one in 
which the property had passed out of the joint family in execution of a 
mortgage decree against the father. Had their Lordships intended that 
Rule 2 in Brij Narain’s case was to be restricted to the case of an unsecured 
debt we would have expected them to make some observations about the 
view expressed by them in Surajbanst Kuar’s case. It appears on a perusal 
of the ruling in Brij Narain v. Mangal Prasad’s case, that their Lordships 
found the law on the subject of what binds the estate when the manager 
of the joint family is father and the reversioners are the sons, to be illogical. 
They further found that certain questions, rightly or wrongly, had been 
decided in a particular manner and they considered it undesirable to dis- 
turb the views which had prevailed for a long time. In this state of 
affairs, they laid down certain rules for the guidance of the courts in 
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India. ‘The first rule lays down that a managing coparcener of a joint Cwr 

undivided estate cannot alienate or burden the estate qua manager except 1, 

for purposes of necessity. The second rule is that where the managing co- — 

_ parcener is the father and the reversioners are sons he may, by incurring debt, J#4N. Sion 

so long as it is not for purpose immoral, lay the estate open to be taken in H,knar 
execution proceedings upon a decree for payment of that debt. The third rule Snor 
is that if he purports to burden the estate by mortgage, then, unless the p33 ppal 
mortgage is to discharge antecedent debt, it would not bind the estate. The Singh, J. 
fourth rule is that antecedent means antecedent in fact as well as in time. 
The fifth rule is that there is no rule that this result is affected by the 
question whether the father, who contracted or burdened the estate, is alive 
or dead. All these rules are independent of each other and were laid down 
with a view to set at rest conflicting decisions as regards those points. The 
first rule was made becausc their Lordships wanted to lay down that a 
managing coparcener of an estate had no power to alienate or burden the 
estate qua manager except for necessity. The third rule was laid down 
because there was conflict as regards the question whether it was within 
the competence of a manager to mortgage the joint property to discharge 
antecedent debt. The fourth rule was laid down because there were con- 
flicting decisions on the question at to what was the meaning of “Antece- 
dent debt”. The fifth rule was made because there was conflict whether the 
pious obligation of a son to pay his father’s debts existed during his life 
time or after his death. The second tule is one which was laid down to 
govern cases where the estate was liable to be taken in execution proceed- 
ings under a decree in payment of a debt incurred by a father for a purpose 
neither immoral nor illegal. It would, in my opinion, govern all the cases 
in which the family estate has been attached and sold in execution proceed- 
ings under decree against the father whether the debt be secured or 
unsecured. 


The case assumes a different aspect after the family estate has been 
sold in execution of a decree against a`father, whether it be a simple money 
decree or a mortgage decree, because the rights of third party intervene. 
Their Lordships of the Privy Council in Surajbansi Koer v. Sheo Prasad 
Singh”? quoted with approval the following view taken by then in Moddun 
v. Kanth Lal. 


A purchaser under an execution is surely not bound to go back beyond 
the decree to ascertain whether the court was right in gıving decree, or 
having given it, in putting up the property for sale under execution upon 
it. It had already been shown that if a decree was a proper one, the 
interest of the sons as well as the interest of the father in the pro- 
perty, although it was ancestral, was liable for the payments of their 
father’s debt. ‘The purchaser under execution, it appears to their Lord- 
ships, was not bound to go further back than to see that there was a decree 
against the father that the property was properly liable to satisfy the 
decree, if the decree had been given properly against them; and he having en- 
RIE into that, and bona fide purchased the estate under the execution and 

ona fide paid a valuable consideration for it, the plaintiffs are not entitled 
to come in and to set aside all that has been done under the decree and 
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Cwi 3 -execution and to recover back the estate from the defendants. 


1934 An auction-purchaser purchases property and pays full value for it. 
After the auction sale the property passes out of the family and the auction- 
. purchaser -becomes:its owner. He has-no interest at ‘all in the question as 
Harpar to whether the sale was made in pursuance of a decree for payment of a 
Smot secured or unsecured debt. He is entitled to keep the property: which he 
Rechbpal has purchased: and it is for the person who seeks to get it back from the 
Singh, J. purchaser to show that he has a right to get it back. The auction- 
purchaser in the first instance, it appears to me, is under no liability to show 
that the property of the judgment-debtor could be sold. If the sons of 
the judgment-debtor seek to deprive the auction-purchaser of the property 
which he has purchased and for which he has paid, then they must show 
that they have a right to get it back. This they can only do by showing 
that no debt was due from their father or that the debt in payment of 
which the property was sold was immoral and illegal and therefore the 
family estate could not be sold in execution of a decree against their father. 





JAHAN. SINGH 


Foc the reasons given above I am of opinion that the appeal must be 
dismissed. 


o 


By THE Court—The appeal is dismissed with costs. 
Appeal dismissed 


Crv DHAPO AND ANOTHER (Defendants) 

Toyi versus 

a= RAM CHANDRA AND OTHERS (Plaintiffs)* 

Aug. 6 Hindu Law—Joint family—Manager contracts to sell ancestral property—When 
specific performance can be enforced against minor member. 


Cy. Where the manager of a joint Hindu family makes a contract for the 
RACHHPAL sale of ancestral property acting for himself and on behalf of his minor 
Sinon, J. brother, the contract can be specifically enforced against the munor if it is 


proved that it was made for family necessity or for the benefit of the minor. 

Haricharan Kua v. Kaula Rae, 2 Pat. L. J. 513 (F. B.) relied on. Mir 

Sarwan Jan v. Fakharuddin Mohammad, 1. L. R. 39 Cal. 232 distinguished. 

LETTERS PATENT APPEAL against the judgment of Mr. JUSTICE IQBAL 
AHMAD. i : : 


Č: B. Agarwal for the appellants. 
Panna Lal for the respondents. 


The following judgments were delivered: — 


Racbbpal RAacHHPAL SINGH, J.—This is a Letters Patent appeal against the 

Smgh, J] decision of a learned Judge of this Court under which a suit instituted by 
the respondents against the appellants was decreed. . E 

Reoti and Khawani, who is a minor, are brothers and are joint in estate. 

They owned one-half share in a house. Mst. Dhapo owns the other half. 

Reoti, acting for himself and.for his minot brother Khawani, entered into a 

contract with Ram Chandra Lal, ‘Munshi Lal and'Ranjıt Lal, plaintiffs, 

under which he contracted to sell to them the aforesaid half share in the 
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house for a sum of Rs. 950, and he was paid Rs. 50 as earnest money. He, 
however, did not abide by this agreement and later on sold the above men- 
tioned property to one Bulaki Dass for a sum of Rs. 850. 

The plaintiffs filed a suit for the specific performance of the contract 
for sale made by Reoti. Bulaki Dass the purchaser was also impleaded as a 
defendant in that suit. The suit was decreed. It was ordered that Reoti 
and Khawani should obtain partition of their one-half share in the house 
and then execute a sale deed in favour of the plaintiffs. The decree 
further ordered that in case Reoti and Khawani failed to do so, then, it 
was open to the plaintiffs to sue for partition themselves. 

Reoti and Khawani did not file a partition suit to have their one-half 
share separated by partition. So, the plaintiffs sued for partition of one- 
half share in respect of which Reoti had entered into a contract for sale 
with them. The trial court gave plaintiffs decree for partition of Vth 
share. The court of first appeal dismissed the suit in toto. The principal 
ground taken in defence and which was accepted by the first appellate 
court was that the court could not order specific performance of a contract 
against a minor. ‘The learned single judge of this Court who heard the 
second appeal came to a different conclusion and held that in this case a 
decree ‘for the specific performance of a contract could be passed against 
the minor. He, accordingly, decreed the appeal of the plaintiffs and 
granted them a decree for the partition of one-half share in the suit. Now, 
Khawani minor and Mst. Dhapo, the owner of the remaining one-half share, 
have preferred this Letters Patent appeal. 

. It may be pointed out that on the question as to whether or not the 
contract of sale was entered into by Reoti for family necessity the finding 
is against the appellants. It has been held that the contract was made 
for the purpose of satisfying a family necessity. 

The sole question for determination in this appeal is whether specific 
performance of a contract for the sale of ancestral property entered into 
between a manager of a joint family for himself and on behalf of a minor 
member of the joint family -can be decreed against the minor or the 
manager. : Š 

The case for the appellants has been argued with great ability before 
us by Mr. Chandra Bhan Agarwala. On behalf of the appellants reliance 
is placed on a ruling of their Lordships of the Privy Council Mir Sarwar 
Jan v. Fakbar Uddin Mohammad’. That was a case in which a minor, 
after attaining majority, sued to enforce the specific performance of a 
contract made by his guardian during his minority. Two points were 
decided by their Lordships in that case. The first was that they were 
unable to accept the view of the learned judges of the Divisional Bench of 
Calcutta High Court (I. L. R. 34 Cal. 163) that there was no difference 
between the position and power of a manager and those of a guardian. 
The other was that it was not within the competence of a manager of a 
minor’s estate or within the competence of a guardian of a minor to bind 
the minor or minor’s estate by.a contract for the purchase of immovable 
property. They also held that in the case before them a minor on attaining 
majority could not enforce the contract for want of mutuality. 

IL L. R. 39 Cal. 232 ° 
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The contention raised by the learned counsel appearing for the 
appellants is that the above rule laid down by their Lordships was a rule 
of universal application and governec all cases where a minor was a party 
to the contract and that it governed contracts entered into by the manager 
of a joint family also. That is the principal question for consideration 
before us. 

The learned single judge of this court held that the rule laid down 
in I. L. R. 39 Cal. 232 is not applicable to contracts made by the head of 
a Hindu joint family consisting of himself and minor co-parceners. After 
a consideration of the question I am of opinion that the view taken by him 
is correct and must, therefore, be affizmed. The point under consideration 
came up for decision in Haricharan Kuar v. Kaula Rae? before a Full 
Bench. Chamier, C. J., who delivered the judgment of the Full Bench 
in that case, made the following remarks:— 

; I apprehend that the decisions of their Lordships in Mobri Bib: 
v. Dharam Dass, I. L. R. 30 Cal. 539 and Mr Sarwarjan v. Fakberuddin 
Muhammad Chandberi, 1. L. R. 39 Cal. 232 do not apply to contracts 
made by the managing membe-s of a joint Hindu family for family 
necessities or for the benefit of the joint family, 1.2., contracts made by the 
managing members which bind the minor members of the family. Such 
contracts can be enforced on behalf of the family by persons who made 
them, and I find nothing in the decisions of their Lordships which require 
us to hold that such contracts can not be enforced against the family. 
Contracts made not by minors but by persons who have power to make 
contracts on behalf of the joint family do not appear to come within those 
decisions. I am not prepared to dismiss the suit on the ground that the 
contract lacks mutuality having been made by or on behalf of minors who 
are not competent to contract. 


I agree, if I may say with great respect, with the view taken in the 
above mentioned Full Bench case decided by the Patna High Court. 

It appears to me that a contract made by the manager of a joint 
family stands on a different footing from a contract made by a mere 
guardian of the minor or a manager of the minor’s estate. A Hindu 
woman may be a guardian of a minor or a manager of an estate of a 
Hindu minor. Now, a mere guardian or a manager cannot make a 
contract which can be enforced against a minor for want of mutuality. 
A minor cannot enforce a contract specifically which has been made by 
his guardian or by the manager of his estate. So, on the same principle 
such a contract cannot be enforced against him. But where a contract 
is made by a Karta of a joint family then the position is different. Unlike 
the case of a guardian or a manager of the estate of a minor, he has his own 
interest in the joint family estate. To the outside world he represents the 
entire joint family consisting of himself and other major and minor 
co-parceners. Unlike the guardian or a manager of a minor’s estate he can 
enter into binding contracts on behalf of the whole family. As pointed 
out by Chamier, C. J., in Haricharan Kuar v. Kaula Rae, i 

the interest of a member of a joint Hindu family in the family ‘property is 

not individual property at all. The manager of such a family is not an 

agent of the other members nor is he a mere manager. He is much more 
e 22 Pat. L. J 5137 
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like a trustee for the other members. It is settled law that a father or a 
managing member of a joint Hindu family may under certain circumstances 
and subject to certain conditions enter into agreements which may be 
binding on the minor members of the family. 

The distinction between contracts made by a guardian of a minor 
or a manager of the estate of a minor on one hand and the contracts 
made by a managing member of a joint Hindu family consisting 
of minors is clear. In the first case such a contract cannot be 
specifically enforced for lack of mutuality, while in the second case 
there is no want of mutuality because a manager of a joint Hindu family 
has power to make binding contracts on behalf of the joint family. 

According to the law, at it stands now, the manager of a joint Hindu 
family may sue or be sued as representing the family in respect of transac- 
tions entered into by himi as manager of the family or in respect of 
joint family property, and a decree passed against him would bind all other 
members of the family. The only limitation to his power is that it must 
be shown that he acted for the benefit of the joint family. In the case 
before us, it was open to the plaintiffs to have sued Reoti alone for the 
specific performance of the contract as representing the joint family. If 
a decree had been passed, it would have been binding on the other member 
of the joint family, the minor. The only ground on which he 
could have challenged that decree would have been that the transaction 
was not for his benefit. Now, we see that in the case before us a suit was 
instituted for the specific performance of a contract by the plaintiffs. 
It was open to them to have sued only the manager as representing the 
entire family but somehow, in my opinion unnecessarily, they made the 
minor a party to the suit. The suit was decreed ex parte against the minor. 
It appears that the minor can avoid that decree against him only by show- 
ing that the transaction was not for the benefit of the estate and as that 
point has been decided against him he cannot now avoid that decree. 

If the contention raised by the learned counsel for the appellants were 
accepted then the logical consequence of it would be that a manager of a 
joint Hindu family would never be able to enter into contracts even if they 
be for the benefit of the estate, which could be specifically enforced against 
the members of a joint family. The result would be that the powers of 
the karta of the family to make binding contracts for the benefit of the 
joint family would be curtailed. 


Another ruling on which reliance was placed by the learned counsel 
for the appellant is Sri Nath Bhattacharjee v. Tiari Mohan Chatterj?. 
That case is ‘clearly distinguishable. There the contract was made by 
several, persons who were adults and a guardian of a minor. ‘It was not 
a case where the contract sought to be specifically enforced had been made 
by a manager of the joint Hindu family. The learned judges who decided 
the case held that there could be no specific performance of contract for 
want of mutuality. In the case before us, as I have shown above, mutuality 
is not lacking because the head of the joint family was competent to make 
a binding contract, in his capacity as a manager, for himself as well as for 
the minor. a 
"A, I R. 1926 Cal. 445 ° 





Ram 
CHANDRA 





Rachhpal 
Singh, J 





Rachhpal 
Singh, J. 


1032 HIGH COURT [1934] 


The learned counsel appearing for the appellant has laid particular 
stress on the following observations made by their Lordships of the Privy 
Council in Hanooman Prasad Pande v. Babooec*: 

The powers of the manager for an infant heir to charge the estate not 
his own is, under the Hindu Law, a limited and qualified power. It can 
only be exercised in case of need, or for the benefit of the estate. 

The appellant’s learned counsel contends that as there is no difference 
between the powers of a guardian of a minor or a manager of the minor’s 
estate on one hand and the karta of a joint family on the other hand so the 
contracts made by a manager of the same family stand on the same foot- 
ing as those made by a manager of a minor’s estate or by a guardian of an 
infant heir. I do not think that there is anything in the above cited 
judgment of their Lordships of the Privy, Council to support the 
contention put forward by the learned counsel appearing for 
the appellant. I may point out that their Lordships of the Privy 
Council in Mir Sarwar Jan v. Fakhr Uddin Mohammad’ clearly stated that 
they were unable to accept the view that there was no difference between 
the position and powers of a manager and those of a guardian. I would 
go further and add, for the reasons given by me above, that there is 
difference between the position and powers of a manager of the 
minor’s estate and the powers of a manager of a joint Hindu 
family. In the case of contracts made by a guardian of a minor or 
manager of minor’s estate there is lack of mutuality while in the second case 
there is no want of mutuality because the manager of a Hindu family has 
powers to make contracts which would bind the entire family subject to 
certain limitations. In Hanooman Prasad’s case their Lordships were only 
considering the question as regards the extent of the power of a manager 
of the estate of the minor to make an alienation. ‘The question which has 
to be decided here did not come up for consideration before their Lordships 
of the Privy Council. 


For the reasons given above I am of opinion that where a manager 
of a joint Hindu family makes a contract for himself and on behalf of 
a minor co-parcener then such a contract can be specifically enforced 
against the minor if it is proved that it was made for family necessity’ or 
for the benefit of the minor. 


I wish to add that in the case before us there are other reasons for 
which the appeal must fail. ‘The one-half share in the house in suit has 
been sold by Reoti to a third party who is in possession under the terms 
of the second sale deed. ‘The decree for the specific performance of the 
contract made in favour of the plaintiffs has already been passed against 
the minor and that decree can be set aside only by showing that the 
contract made by his brother was not for his benefit. In the case before 
us it has been found that there existed a family necessity for the same in 
favour of the plaintiffs. 


For the reasons given above I hold that the decision of the learned 
single judge of this court which is under appeal is correct and I would 
therefore dismiss the appeal with costs, 

16 Yoo. I. A. 393 ‘ 539 Cal. 232 
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SULAIMAN, C. J.—I agree. If the case had been purely res integra 
there might have been something to be said for the contrary view, but the 
learned advocate for the appellants has to concede that while there is a 
Full Bench decision of the Patna High Court followed by the Nagpur 
Court against him which is directly in point, there is no case of any other 
High Court expressly in his favour. 

As pointed out by Iqbal Ahmad, J., there is a marked distinction 
between the position of a manager of a joint Hindu family and a mere 
guardian of a minor owner. In the former case the manager represents 
the whole family as one unit to the outside world and the property is 
vested in him jointly with the other members. In the case of a mere 
guardian the property of the minor is not vested in him at all and he is 
acting merely as the agent of a minor who would not otherwise be capable 
of acting. In the case of the managing member the contracting party 
is the whole family as one unit acting through the manager, whereas in 
the case of a minor owner the contracting party is the minor who how- 
ever acts through his guardian. That the Hindu family is a distinct 
unit which can sue and be sued and is not merely a group of independent 
individual members is quite clear. It can own property, it can acquire 
tenancy rights, sir rights, and it can be taxed under the Income-Tax Act 
as a unit and not merely as a group of separate members. Another 
consideration makes the point clearer still. There may be a joint Hindu 
family which has not minor members at all but consists of junior mem- 
bers who are all adults. In such a case it would be incongruous to 
regard the manager of a joint Hindu family as guardian of the other 
co-parceners, treating them as if they were his minor relations. Such a 
position would be wholly untenable. In the case of a minor, on whose 
behalf his guardian acts there may in certain cases be a lack of mutuality 
and if the contract cannot be enforced against the minor it may also 
not be allowed to be enforced on his behalf. In the case of a managing 
member there are also some limitations and conditions. His authority to 
alienate family property is not absolute, but is conditional on the existence 
of a legal necessity or the benefit of the family or in a case when he is the 
father of the other members the need for the payment of his antecedent 
debts. But when such conditions exist, then his authority to alienate 
property is complete and in no way limited. The authority to alienate 
property necessarily implies authority to contract to alienate it first and 
then to fulfil the promise by alienating it. 


The learned advocate for the appellant contends before us that 
although his clients would not have had any locus standi to challenge the 
alienation after it had taken place when the existence of legal necessity 
was established, they are entitled to resile from it so long as there has been 
only a decree passed by the court and actual separation of the share by 
partition or execution and registration of the sale-deed has not been 
effected. Now in ordinary cases a person who has entered into a binding 
contract for which he had full authority is not allowed to resile from it. 
Whether thé court would enforce specific performance or not is another 
matter, which is dependent on various circumstances. ‘The question then 
is whether the junior members of a joint Hindu family of which there is 
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a manager who for legal necessity entered into a contract for the sale of 
the family property, although he has received consideration, can avoid 
the transaction. As in my opinion there is a clear distinction between 
the position of the manager of a joint Hindu family and that of a guardian 
of a minor owner, the rulings relating to such guardians do not directly 
apply to the case of managing members. If the authority to alienate 
existed at the time of the contract then in my opinion a subsequent change 
of circumstances affecting the family should not make any difference so 
far as the binding character of the contract is concerned. As pointed out 
by my learned brother, the manager represents the joint Hindu family 
to the outside world for the purposes of its dealings, and if the managing 
members are not allowed to enter into contracts on behalf of the families, 
which are within the scope of their authority, it would be impossible for 
the family to carry on any transactions. 


I may also add that the authority of the manager to alienate the 
property or the derived authority to enter into a contract to alienate is 
vested in the manager under the Hindu law, but once the transaction has 
matured into a binding agreement the case is really governed by the Indian 
Contract Act and its specific performance is governed by the Specific 
Relief Act. Courts have a discretion to refuse specific performance when 
they are satisfied that the case is not a fit and proper one in which such 
performance should be ordered. Obviously if it were established that 
there was no legal necessity for transfer or that it was not for the benefit 
of the minors concerned, the court would decline to enforce it specifically. 
But where the contrary is the case and it has been affirmatively established 
that legal necessity existed or that it was for the benefit of the family, it 
is difficult to hold that the contract can be avoided simply because the 
court has only passed a decree which has not yet been fully executed. 


I may also like to add that I am not prepared to accept the contention 
urged on behalf of the respondents that the minor co-parcener has no 
locus standi to raise objections because there is a decree outstanding 
against him in which he had been impleaded under the guardianship of his 
elder brother and which has not yet been formally set aside. Scction 44 
of the Indian Evidence Act has no application to such a case. If the 
minor was not in reality properly represented in that suit then he was 
not a party to that judgment and it cannot stand in his way. The mere 
fact that he has not yet brought a suit to have it set aside does not debar 
him from raising the same objection as a defendant in the present suit. 


I therefore agree that the appeal should be dismissed. 
By THE CourT—The order of the Court is that the appeal is dismissed 


` with costs. 


Appeal dismissed 
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FULL BENCH 
JAWAHAR LAL (Plaintif) 


VETSHS 


MATHURA PRASAD AND ANOTHER (Defendants) * 


Limitation Act, Arts. 75, 74 and 80—Instalinent bond—Default clause in terms 
of first column of Ait. 75—Default—No waiver—W hole amount becomes 
due—lf suit for whole barred under Art. 75, then Art. 74 cannot be relied 
on to recover instalments within time. 


Where a case is directly covered by the language of the first column of 
Art. 75, Limitation Act, such as a suit brought on a bond payable by 
monthly instalments, which provides that ın case of a default in the pay- 
ment of two successive monthly instalments the creditor is entitled to sue 
at once for the recovery of the whole amount together with interest, and 
the suit to recover either the whole amount or only a portion of -it is 
brought after the first default, eld (by majority, Mukerji, J. dissenting), 
that Art. 75 is applicable, and on default being made in the payment of 
two successive instalments and in the absence of proof that the creditor 
waived the benefit of the default clause, the whole amount became due 
within the meaning of Art. 75, and if the suit is brought after the expiry 
of three years from the date of the first default then the whole claim is 
barred by time, and the creditor cannot ignore the default clause and treat 
the bond as if it were a simple instalment bond governed by Art. 74 and 
claim a decree only for the instalments that are still within time. Lasa 
Din v. Gulab Kunwar, 1932 A. L. J. 913 and Mubammad Husan v. Sanwal 
Das, 1934 A. L. J. 261 distinguished. 

Case Law discussed. 


Civit REVISION against the decree of the Judge of Small Cause Court 
of Agra. 

The following are the Referring Orders:— 

Young; J.—This is a case raising a very important point of Jaw, and I there- 
fore direct that it be laid before a Bench of two Judges. 

SULAIMAN, C. J. and Mukerji, J.—This case raises an important question of 
law as to the applicability of Article 75 or 80 or any other appropriate Article of 
Schedule I of the Limitation Act. There is apparently some conflict of authority 
and it seems desirable that the point should be decided by an authoritative pro- 
nouncement. We accordingly direct that this case and Civil Revision No. 625 
of 1932 be laid before the Chief Justice for the constitution of a larger Bench. 

B. Malik for the applicant. 

G. S. Pathak for the opposite parties. 

- The following judgments were delivered:— 

SULAIMAN, C: J.—This case came up for disposal before a single Judge 
of this Court who referred it to a Division Bench which has referred it to 
a larger Bench on account of some apparent conflict of opinion on the inter- 
pretation of Articles 75 and 80 of the Indian Limitation Act. 

` On September 5, 1927 the defendants executed an unregistered instal- 
ment bond fot Rs. 540 stipulating to pay the amount with interest at the 
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rate of 1 per cent per mensem by instalments of Rs. 25 a month within one 


year and nine months. It was further provided that in case the fixed instal- 


ments or the interest thereon were not paid for any two successive months 


Jawauar Lat then in either case the creditor would be authorised to realise the entire 
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amount of principal and interest tog2ther with costs in a lump sum either 
within the stipulated period or after it from the person and property of 
the debtors. The twenty instalments of Rs. 25 together with the last instal- 
ment of Rs. 40, would, if paid, have sufficed to discharge the entire amount 
due on the bond. The period of twentyone months would have expired 
on June 5, 1929. Before the exp:ry of that date the creditor served 
a registered notice on the defendants dated May 21, 1928 claiming that on 
account of more than two successive defaults the whole amount of princi- 
pal and interest had become due and was payable (wajibul ada) and should 
be paid within a week of the receipt of the notice. Later on, after June 5, 
1929, when the period of twentyone months had expired a fresh notice was 
served by the creditor on the defendants on April 11, 1930 demanding pay- 
ment of the whole amount with intezest. This was a brief notice in which 
there was no further reference to the defaults made by them. On July 25, 
1931 the present suit was instituted for recovery of the entire amount of 
principal and interest due on the bond. In the body of the plaint there was a 
reference to the previous notice sent to the defendants after repeated 
demands and to the plaintiff having “waived” the condition of. payment 
in a lump sum in the deed, and there was an allegation that the 
defendants contracted subsequently that they would not make 
payments by instalments but would pay the entire amount within 
the stipulated period. ‘The cause of action was alleged to have arisen on 
June 5, 1929 which would be both the date of the expiry of the twentyone 
months originally fixed as also the cate within which the defendants were 
said to have orally agreed to make the payment in a lump sum. The actual 
relief claimed by the plaintiff was a decree for Rs. 737-13-0 with costs and 
interest pendente lite and future against the defendants. 

The court below has come to the conclusion that the alleged oral agree- 
ment between the parties was not proved. It has further held that there 
was no waiver of the benefit of the default clause by the plaintiff so as tc 
give him a fresh start for the purposes of limitation, and has accordingly 
held that the claim was barred by time, having been brought more than three 
years after two successive defaults. The question for consideration before 
the Full Bench is whether the whole or any part of the claim of the plaintiff 
is barred by time. 

It seems to me that prior to 1932 there would have been hardly any 
question that time began to run against the plaintiff from the date of 
the second default within the meaning of Article 75 of the Limitation Act, 
unless he proved a waiver which would give him a fresh start. There are 
numerous cases of this Court to some of which reference will be made 
shortly in which Article 75 has been applied to instalment bonds containing 
such default clauses. 

Even in the case of mortgage deeds which contained such default 
clauses there were two Full Bench cases of this Court in which it was held 
that when under the terms of the agreement the whole amount becomes 
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payable by the defendant on account of default, then even though the Crm 
plaintiff may have an option to wait and not sue or to sue immediately for 7), 
the whole amount, time begins to run against the plaintiff under Article 
132 of the Limitation Act. See Guya Din v. Jhamman Lal' and Shib Dayal Jawanar La 
v. Meharban?. eens 


In the case of Pancham v. Ansar Husain? Lord Blanesburgh, in deliver- Prasan 
ing the judgment of their Lordships of the Privy Council, first threw Silavmais 
considerable doubt on the soundness of the decision in Gaya Din’s case C. J. 
which had been followed in Shib Dayal’s case. His Lordship remarked at 
p. 463 that the Full Bench had held that 


Under a default clause a single default on the part of the mortgagors, 
without any act of election, cancellation or other form of response or 
acceptance on the part of the mortgagees, and even it would appear against 
their desire operates eo instanti to make the money secured by the mortgage 
‘become due’ so that all right of action in respect of the security is a final 
bar twelve years later. 
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In that case, however, it was not considered necessary to decide the ques- 
tion finally as the case could be disposed of on another ground. It may, 
however, be pointed out that the suit in that case was brought just on the 
last day of the period of twenty-four years from the execution of the bond, 
which had fixed twelve years for payment, the last instalment falling due 
just on the expiry of the twelfth year. It would, therefore, seem that the 
claim for the recovery of the twelfth instalment by way of enforcing the 
security was just within twelve years of the date when that instalment 
fell due. Their Lordships, however, pinned down the plaintiff to the date 
of the cause of action given in the plaint, namely, the date of the 
first default and dismissed the whole suit on that ground. Their 
Lordships did not award the plaintiff a decree for the recovery of the last 
instalment which was apparently within twelve years of the date when it 
had fallen due. 

The view of this Court as expressed in the Full Bench decision quoted 
above was definitely overruled by their Lordships in the case of Lasa Din 
v. Gulab Kunwar*, That was an appeal from a case decided by the Oudh 
Court Bench where apparently it had been held that a mortgagor can, by 
making default in the payment of an instalment, accelerate the period fixed 
for payment and even redeem before the expiry of that period. Their 
Lordships pointed out the difficulty in holding that money can become due 
merely by an act of the mortgagor so as to give him a right to redeem 
before the period fixed. Their Lordships also pointed out that an option 
given to the mortgagee to call in the entire money was exclusively for the 
benefit of the mortgagee and it was in the nature of an option to enforce 
the security at once or if the security be ample to stand by his investment 
for the full term of the mortgage. If, therefore, on the default of the 
mortgagor, that is, by breach of contract by the mortgagor, money becomes 
immediately due then the intention of the parties would be defeated and 
what was agreed to by them as an option in the mortgagee would, in effect, 
be converted into an option in the mortgagor, for if the latter finds subse- 
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cv, _ quently that he can make a better bargain elsewhere he has only to break 
— his contract by refusing to pay the interest and so eo instanti entitle himself 
to redeem. In their Lordships’ opinion this was an impossible result. Their 
Jawauan Lax Lordships were not prepared to hold that the mortgagor could in that way 
Mani, take advantage of his own default and their Lordships did not think that 
Prasan upon such default he would have the right to redeem and therefore in 
aly their Lordships’ opinion the mortgage money did not become due within 
c J. the meaning of Article 132 of the Limitation Act until both the mort- 
gagor’s right to redeem and the mortgagee’s right to enforce the security 
had accrued. Their Lordships added that this would, of course, also be 
the position if the mortgagee exercised the option reserved to him. Their 
Lordships also took care to point out that it would be dangerous to apply 
English authorities to decisions in the construction of an Indian Act, but 
even if the authority of such decisions were applied the question for decision 
in India would fall, not under Article 132 of the Limitation Act, but under 
Article 75 of the Limitation Act, which is in very special terms. Their 
Lordships pointed out that if in the Indian Case the question were, when 
did the mortgagee’s cause of action arise, i.e., when he first became entitled 
to sue for the relief claimed by the suit, there would be much to be said in 
support of the Allahabad decision. 

It is therefore clear to my mind that their Lordships of the Privy 
Council were considering the applicability of Article 132 to the case under 
consideration. Their Lordships did not mean to lay down any general 
principle of law which would apply to Article 75 or for the matter of that 
to all other Articles of the Limitation Act, no matter what the language 
used there may be. The case of a mortgagor and a mortgagee is certainly 
very peculiar. Where there is a period fixed for payment it is ordinarily 
for the benefit of both parties. The mortgagee cannot insist upon payment 
before the expiry of that period nor can the mortgagor insist on redemp- 
tion before that term has expired. The mortgagor therefore cannot be 
allowed to commit a breach of the agreement and then accelerate his right 
to redeem against the will of the mortgagee. In order that money should 
become due there is to be a mutuality between the mortgagee and the 
mortgagor and both should have reciprocal rights at the time when the 
money has become due. This would also follow from the use of a similar 
word “payable” in Sec. 60 of the Transfer of Property Act which has now 
been converted into the word “due”. The case of a mortgage therefore 

is a special case and does stand on a peculiar footing. 
The principle laid down by their Lordships of the Privy Council in 
Lasa Din’s case has been recently applied by a Full Bench of this Court in 
Muhammad Husain v. Sanwal Das’, In that case there was an application 
under Order 34, Rule 6 for a money decree on the basis of a mortgage deed 
which contained a similar default clause. The Bench had to interpret 
Article 80 read with Article 116 of the Indian Limitation Act where the 
starting point of limitation is the date when “the bond becomes payable”. 
The words were not identical with the words “money becomes due” 
occurring in Article 132 but the Bench came to the conclusion that the same 
consideration applied. As there would have been a considerable anomaly 
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in giving different starting points for the right of the mortgagee to recover 
the amount by enforcement of the security and the right of the mortgagee 
to recover the amount by proceeding against the person of the mortgagor, 
the Bench felt constrained to hold that the starting points of limitation for 
both claims arose on the same date. It would have been difficult to hold 
that the claim for the recovery of the money as a simple money debt had 
become barred by time, while limitation had not even commenced to run 


for recovering the same amount by enforcing the security. Apart from 
the fact that the words “become due” find a place in the first column of 
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Article 75, whereas the words “become due” or “becomes payable” are in ` 


the third column of Articles 132 and 80 respectively; there was in that Full 
Bench case the circumstance that the mortgagee had not, either by express 
words or by implication, done any “act of election, cancellation or other 
form of acceptance” which would make the money become due. It was 
in this view that applying Article 80 to that case the Bench held that the 
money had not become payable and time did not begin to run against the 
mortgagee from the date of the first default when he had an option to wait 
and not to sue immediately. 

No doubt the principle laid down in Lasa Din’s case was to a slight 
degree extended in the last mentioned Full Bench case. But there too the 
question was as between a mortgagor and a mortgagee, as the money was 
recoverable under a mortgage-deed and the starting point for recovering 
the same amount as a simple money debt had to be identical. 


The question before us is whether that principle should now be l 


extended further to cases falling even under Article 75 of the Limitation 
Act. l 

The Limitation Act is in a sense a purely arbitrary enactment and the 
various starting points for purposes of limitation laid down in the third 
column of the first schedule are equally arbitrary. It is not absolutely 
necessary that there should be a consistency or a uniformity of any definite 
principle in fixing the various starting points. It is a mere matter of choice 
dependent on public policy. In some cases the starting point is fixed as 
the date of the execution of the bond. In other cases the starting point is 
the date fixed for payment. In some other cases it is the date of the first 
default. Each article has therefore to be interpreted according to the 
particular language employed in that article and, ordinarily irrespective of 
somewhat similar language employed in other articles. When we compare 
the third column of Article 132 where the words are “when the money 
sued for becomes due” or of Article 80, where the words are “when the 
bond becomes payable” with the words in the third column of Article 75, 
there is an obvious contrast. ‘The starting point in the last mentioned 
article is “when the default is made” and in case the obligee waives the 
benefit of the provisions from the date of the fresh default. It is neither 
the date when the right to sue accrues, nor the date when the cause of 
action arises nor the date fixed for the payment of the bond nor even the 
date of the bond, but it is the date of the first default and, in the case of 
waiver, further default. It therefore seems to me that if Article 75 were 
applicable, we have no option but to hold that the starting point of limita- 
tion is the date of the first default, or in case of waiver of its bepefit, the 
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next default, no matter whether the creditor is given by a private contract 
an option to wait or not to wait. If the Article applies the starting point 
of limitation is fixed by the third column irrespective of any private contract 
that the parties might have entered into. 

The important question, however, is whether Article 75 at all applies. 

Now Article 74 is the article applicable to simple bonds payable by 
instalments, in which case time begins to run from the expiration of the 
term of payment. Article 75 applies to suits on a bond payable by instal- 
ments which provides that if default be made in payment of one or more 
instalments the whole shall be due. Jt is obviously intended to 
apply to the particular case of instalment bonds where there is 
a default clause of the nature afore-mentioned. If there were no such 
default clause, the earlier article would apply. 

The first point which has been urged before us by the learned counsel 
for the applicant is that Article 75 can never apply to a case where it is not 
obligatory or compulsory on the creditor to accept that the whole amount 
has become due. In other words, it is contended that where there is an 
option given to the creditor either to sue immediately or to wait, Article 75 
is inapplicable. Stress is laid on the use of the word “shall” which, it is 
urged, has an imperative significance. Now it has to be conceded that 
there is no authority in support of this contention. On the other hand, in 
all the cases which have been cited before us by learned counsel on both 


„sides Article 75 has been invariably applied although the bond contained 


a default clause with an option to the creditor to sue or to wait. 

In Ball v. Stowell® the bond contained the stipulation that it would be 
optional with the obligee to claim and, if necessary, to sue for the full 
amount of the bond for any one or more of the stipulated payments or on 
full expiry of the period of three years. But the default clause related to 
the payment of interest and not to the principal sum due. Article 75 was 
therefore not directly applicable. 

In Mumford v. Peal the bond provided that on failure of any one or 
more of the instalments the whole amount would become payable and it 
gave authority to the creditor to recover the amount. Article 75 was 
applied though the suit was brought for the recovery of the unpaid balance 
of the loan. The learned Judges cited some cases and remarked that deci- 
sions without end to the effect could be found. 


In Maharajah of Benares v. Nand Ram’ the money secured by a 
bond was payable in instalments and there was a provision enabling the 
creditor on failure of the debtor to pay any instalments on the appointed 
date, to sue for and recover the entire amount of instalments then remain- 
‘ng unpaid. This option was given to him in very express terms (harguna 
ikhtiyar hoga) że., it will be in his power to sue for the entire amount. 
The learned Judges remarked that the Article of the Limitation Act which 
was applicable to the case was clearly Article 75 and that the only question 
was whether the benefit of the provision had been waived by the creditor. 
The suit was actually brought for some of the instalments although the 
entire period fixed had not then expired. The learned Judges came to the 
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conclusion that Article 75 provided for that case and that under that crn 
article limitation started from the time when the first instalment became a 
payable. They, however, held that in that case there had been a waiver by 
the plaintiff and on that ground the suit was not dismissed. Jawanar Lar 
In Ajudhia v. Kunjal the bond contained a provision that in default Maiora 
of payment of any one instalment it will be within the power of the creditor Prasan 
(mahajan mazkur ko ikhtiyar hoga) to sue for the whole amount due 
under the bond without waiting for the expiry of the period of the n 
instalment. The first court had applied Article 75 of the Limitation Act 
and held that the claim was barred. The lower appellate court came to 
the contrary conclusion. The learned Judges no doubt pointed out that 
that suit was not to enforce the penalty and to recover the whole amount 
left unpaid by the bond but was only for the instalment unpaid at the time 
of the suit. This view I shall consider separately. But they went on to 
hold that the bond gave the creditor an option to sue and that it would be 
to punish the creditor for forbearance shown to his debtor to compel him 
to prove his demands at the earliest opportunity. 
In Chandan Singh v. Bidhya Dhar’ there was an instalment bond 
which provided that in case of default in payment of any instalment the 
whole amount of the bond should be paid at once. The learned Judge 
held that Article 75 applied to the case and a creditor cannot avoid the 
effect of the Article by bringing a suit for instalments many years after the 
whole amount of the bond has become payable. The contention that he 
should be allowed to sue under Article 74 for instalments (although that 
Article was not specifically mentioned) was repelled and it was held that 
the claim was barred by time. It was further held that no waiver had been 
proved in that case within the meaning of Article 75. 


In Amolak Chand vw. Baijnath there was a bond payable by instalments 
which gave to the creditor the option of suing for the whole amount due 
on default of payment of any instalment or for suing for the instalment 
separately. ‘Two instalments were paid and the third was not paid and 
more than six years after the first default the creditor sued to recover the 
amount remaining due stating that the cause of action had arisen on the 
date when the third instalment fell due. The Bench held that though the 
creditor was entitled to recover the whole amount at once or to sue for 
each instalment as it fell due, nevertheless Article 75 of the Limitation Act 
distinctly applied and unless the payee waived his right based on the pro- 
vision as to default his claim would be barred by time. The learned Judges 
then went on to hold that it was perfectly clear from the plaint itself that 
the plaintiff bad not waived’that right which entitled him to recover the 
whole of the balance. In particular, the Bench distinguished the previous 
case of Ajudhia v. Kunjal on the ground that there the suit had been brought 
to recover the last three of the instalments due on the bond and not the 
whole amount due by reason of a default in any instalment and that in that 
case it had been either proved or assumed that the plaintiffs had forborne to 
sue; in other words, that they had waived their right based on the special 
provision of the bond and were enforcing their right in respect of instal- 
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ments that were due and had not been paid. 

In Mohan Lal v. Tika Ram}? also there was a bond payable by instal- 
ments which provided that the creditor would have the power (ikhtiyar) to 
recover the whole amount in case of default. A learned Judge of this 
Court held that inasmuch as the suit was for recovery of the last three 
instalments and not the whole amount by reason of the default the principle 
laid down in Ajudhia’s case applied and should be followed. ‘The judgment 
does not indicate the exact Article which was applied. 

In Kanhaiya v. Amrit™ there was a bond payable in instalments which 
provided that in case of any default in the payment of an instalment, the 
obligor would pay the entire amount due on the bond irrespective of the 
instalments. ‘The plaintiff did not sue to recover three of the instalments 
which, according to him, were barred by time nor did he want to sue for 
the entire amount due, but he sued for three instalments which, according 
to him fell due within three years of the institution of the suit. ‘The case 
of Ajudhia v. Kunjal was distinguished and it was held that in that case on 
the terms of the bond the creditor was bound to sue for the whole amount 
immediately after the default occurred. The Article of the Limitation 
Act that was applied was Article 75 and then the learned Judge considered 
the question whether there had been waiver on the part of the plaintiff 
and holding that there had been no such waiver dismissed the claim. 

In Shyam Lal v. Jotia* there was an instalment bond under which, 
on the expiry of the term for payment of half the sum with interest, the 
creditor had a right to recover that sum and had the option of recovering 
the entire sum after the expiry of the last term. It was held by me that 
on the occurrence of the first default as only half the sum had become 
payable the whole amount had not become due under Art. 75 of the 
Limitation Act and therefore there was no bar of limitation. But Art. 75 
was held to be applicable to the claim after the whole amount had become 
due, even though there was a default clause in that deed with an option to 
the creditor. 


In Kaunsilla v. Dip Singh” there was an instalment bond which also 
gave an option to the creditor to recover the whole amount in case of 
default. A learned Judge of this Court, following the ruling in Amolak 
Chand v. Baij Nath, held that Art. 75 was applicable and the opinion of 
the court below that Article 80 was applicable was definitely overruled. 
There was, however, a finding that there had been a waiver and accordingly 
the claim for certain instalments was allowed. 


The case of Lalta Prasad v. Gajadhar Shukul'® is distinguishable. It 


.was not a case of an instalment bond, but of payment of only interest by 


instalments. Art. 75 therefore could not apply to it. Similarly the case of 
Badri Narayan v. Kunj Behari Lal" is not in point, for there the question 
was of the applicability of Art. 181 to a compromise decree and the time 
when the right to apply accrued, and not of any Article like Art. 75. 
Apart from the authority of these numerous cases it seems to me that 
there is a clear distinction between an imperative word like “shall” used in 


EIT L. R 41 AlL 104 423 A. L J 424 
123 A. L. J. 896 31930 A L. J. 495 
= 1933 A. L. J. 550 at 559 Nii A. L. J. 224 


A. L. J. R HIGH COURT 1043 


‘an enactment which directs something to be done and the same word when Cwi 
used in a private document. The expression in Column I of Article 75 
“the whole shall be due” refers to the provisions in the bond sued upon. 
To my mind, it implies nothing more than a mere sense of futurity and Jawarar Lat 
Art. 75 would not be inapplicable merely because the bond goes on to y4grrwma 
provide further that the creditor would have option to wait. The use of Prasan 
the word “shall” in this Article does not imply that it shall be obligatory ; 
on the creditor to sue for the whole amount without waiting for the full ae 
term before Art. 75 can apply. 
At the same time, J must concede that the mere fact that a bond 
contains a default clause of that nature would not necessarily make Article 
75 applicable if the nature of the claim or the character of the suit be 
different, for instance, where some other covenant in the document is being 
sought to be enforced. I can conceive of other cases also 
where, although there is a bond with a default clause, the appropriate 
article would be Art. 74. Such an instance would be where the suit is 
brought for the recovery of the instalment that has fallen due and before 
there is such a default as makes the whole amount become due. In such 
a case, although the bond is a bond payable by instalments and there is a 
default clause, Article 74 would nevertheless be applicable. But I am 
clearly of opinion that where Column 1 of Article 75 is in terms applicable, 
then Article 74 cannot be relied upon. 
If the whole sum has become due and the suit is to recover either the 
whole of that sum or any fraction of that amount, Article 75 would be appli- 
cable to the suit. If, however, the whole sum has not become due either on 
account of there having been no default at all or on account of some 
special language of the document, then Art. 75 would not be applicable. 
If a case is directly covered by the language of Column I of Art. 75, 
namely, it is a case of a suit brought on a bond payable by instalments 
which bond provides that if default be made the whole shall be due and 
the suit is brought after the whole has become due, then in my opinion 
there is no escape from Art. 75. The creditor cannot, by merely saying 
that he chooses to give up a part of the whole amount due, fall back on 
the provisions of Article 74 and say that he will now claim only instal- 
ments and take advantage of a different starting point of limitation. 
The main question is whether the amount had become due which 
entitled the plaintiff to sue for the whole amount. It is immaterial 
whether he is suing for the whole of that amount or only a part of it. 
Now, I do not think that their Lordships of the Privy Council in Lasa Din’s 
case intended to lay down any general principle of law that no matter what 
the language employed in the document and no matter what the nature 
of the suit and the Article of the Limitation Act applicable, an option to 
the creditor would always arrest the running of limitation, and he can 
always claim a start for purposes of limitation from the date fixed for 
payment even though a different point of time has been prescribed 
in the third column of Article that is appropriate. I have already 
pointed out that cases of mortgages are entirely distinct and similar con- 
siderations do not arise in cases of ordinary bonds. It cannot be suggested 


for a moment that in the case of this bond the debtor had not te right to 
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pay up the whole amount even before the expiry of the period of twentyone 
months; his right to pay up was certainly in existence all the time. ‘The 
first provision for payment of the amount in instalments was for the 
benefit of the debtor which prevented the creditor from suing for the 
amount before the expiry of that period. There was also a special provi- 
sion put in for the benefit of the creditor to give him the right to recover 
the amount before the expiry of twentyone months in case 
of two successive defaults. When two successive defaults took 
place the position was that the debtor who had always had 
the right was entitled to pay up the bond immediately and the creditor also 
acquired the right to sue for it at once. The second provision came 
automatically into effect. If he had sued for a part of the amount and 
then sued again for the balance, his claim would have been barred by 
Order 2, Rule 2, C. P. C. 

In this particular case the creditor went a step further. Even if he 
had the choice of either demanding the money forthwith or waiting for 
the full term, he preferred to demand the whole money and in that way 
exercised his option and made the choice of the two alternatives which 
were open to him. On May 21, 1928 he served a notice on the defendant 
to pay up the whole amount on the ground that a default had been made 
and the clause had come into operation. In my opinion time began to 
run against the creditor from the moment when the whole amount be- 
came due; and if he chose to wait til. after the expiry of the period pres- 
cribed by Article 75, his remedy is barred and he cannot now turn round 
and say that he had made a wrong choice and would prefer to bring a suit 
for recovery of a few instalments only, unless of course he can establish 
waiver. As a matter of fact, in the present case this was not the position 
taken up by the creditor in his plaint. He insisted that there had been 
a default made and that in spite cf repeated demands, both oral and 
written, calling upon the defendan<s to pay the whole amount with 
interest they had failed to do so; but he tried to save the period of limita- 
tion by putting forward an oral agreement between himself and the 
defendants alleging that there was an arrangement under which the parties 
agreed that the debtors instead of paying the amount in instalments would 
pay the whole in a lump sum at the expiry of twentyone months and he 
based his cause of action not on the successive dates of the instalments but 
on the date of the expiry of this period, on the ground that the defendants 
had failed to fulfil that contract. ‘This part of the case has broken down 
because he failed to prove any such oral agreement. 

The learned advocate for the applicant has urged before us that 
Article 75 should be applied to only snch cases where it is absolutely neces- 
sary for the plaintiff to enforce the default clause and that where the 
plaintiff need not enforce the default clause at all then even though in his 
plaint he seeks to enforce it that should be ignored and he should be given 
a decree for the instalments that are still within time. I must concede 
that in order to decide what article is applicable the mature of the suit and 
the relief claimed are important. At the same time one has to see what 
is in substance the nature of the claim, and if the language of a statutory 
enactmeng is imperative, the evasion of that law cannot be tolerated simply 
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because the phraseology of the plaint has been carefully selected. Civ. 
The point for consideration is whether there is any good authority for 77 
holding that even if the whole amount has become due on a bond payable 
in instalments with a default clause time has not begun to run against the Jawanar Lar 
creditor for part of that amount. With the exception of the remark in piuma 
Ajudhia’s case quoted by me above there is no direct authority which would Prasan 
support such a contention. To hold that although limitation has run out 
under Article 75 which applied to the facts of the case the creditor can ari 
still fall back on Article 74 would be tantamount to holding that the 
starting points of limitation for purposes of recovering one and the same 
amount are different when the claim is to recover the whole or when it 
is to recover a part of it. 
To my mind, when there is an option either to sue for the whole or 
to wait and the creditor exercises the option, the whole amount becomes 
due, and the question of a right to recover the instalments only does no 
longer arise: Cases where the whole amount has not become due are, of 
course, different, but where there is no question that the whole amount 
has become due by reason of the exercise of the option of the creditor, I 
am of opinion that the creditor cannot fall back on the alternative right 
of recovering instalments only after their successive dates. 
It seems to me that it is not necessary that there should be either a fresh 
contract between the parties or a fresh consideration proceeding from the 
debtor in order to bind the creditor by his choice. He had the option 
of either claiming the whole amount or not claiming it. If he chooses to 
claim it, then the whole amount becomes immediately due, and once the 
whole amount has become due limitation begins to run against him even 
though he may not like it Even in the case of a mortgagee, Lord Blancs- 
burgh seems to have implied that the case might be different if the mort- 
gagee were to do “any act of election, cancellation or other form of res- 
ponse or acceptance”. I am, therefore of opinion that the only question 
is whether the money had become due within the meaning of Column I 
of Article 75. If it had in fact become due then time began to run and 
the claim is now barred by time and it is no longer open to the creditor to 


fall back on Article 74. 


I would guard myself against holding that in the case of every bond 
with a default clause the whole amount would necessarily become due. The 
answer would depend on the particular language of the document employed. 
But I would certainly hold that even if it be held that money does not 
become due immediately on the occurrence of a default, it would certainly 
become due if the creditor exercised his option by demanding the amount 
and by serving notice on the defendant to pay the whole sum. My learned 
brother, King, J., in the Full Bench case of Muhammad Husain v. Sanwal 
Das, remarked: 

I take this (an option either to enforce the security at once or to stand 
by his investment for the full term) to mean that the mortgagee has an 
option of treating the money as having become due by demanding or 
suing for it, and that it does not become due unless he exercises his option 
even though the mortgagor’*may already have a right to redeem in 
accordance with the terms of the mortgage contract. 
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Cri. If Article 75 applies then there can be no question of the applicability 
of Article 74, which to my mind applies to cases of simple instalment bonds 
only. Nor can there be any question as to the date from which the 
Jawanar LAL period of limitation would begin to run. That date must be the date of 
Marea the first default which makes the money become due, and if waiver is 
Prasan proved, the date of a fresh default. 

si The question what would constitute waiver need not be gone into 
"C7. in this case. Two views have been expressed. One is that waiver is used 
in the technical sense in which it is used when a defendant is allowed to 
set up the equitable defence of waiver. Another view is that the expression 
“waives the benefit of the provision” is used in a mere general sense and 
is capable of a liberal interpretation; and that a clear intention of the 
creditor making the choice and communicating that choice to the debtor 
would be enough, even though there is no contract between the creditor 
and the debtor and no fresh consideration passes from the debtor to the 
creditor. I do not think it necessary to decide this question in this case 
because in my opinion there can be no question that the creditor has 
waived the benefit of the provision, when his conduct throughout has been 
contrary to any such assumption. He served a notice demanding payment 
of the whole amount on the basis of the default, and that notice was 
repeated. In the plaint also he did not put forward the case that the 
money had not become due, but set up the case that there was an oral 
contract between the parties under which he had waived his benefit and 
therefore limitation was saved. This part of the case has not been estab- 
lished. I would therefore hold that in this case no waiver within the 
meaning of Column 3 of Article 75 has been shown which would save the 

claim from being barred by limitation. 

If Article 74 had applied I would have had no hesitation in holding 
that the plaintiff’s claim for recovery of eleven instalments which were 
within three years of the suit should be decreed. Even under that Article 
the claim for the recovery of the previous instalments would be barred by 
time 
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If neither Article 74 nor Article 75 applied but Article 80 applied, 
then the time would begin to run from the date when the money became 
payable. In the case of a simple money bond where the debtor 
has from the very start the right to pay up the whole amount 
and on the occurrence of a default the creditor also has the right to 
insist on the payment of the whole amount and does so insist, I would 
hold that the money becomes payable at that time within the meaning of 
Article 80. I would distinguish cases of simple bonds from mortgage 
deeds for which there is a different starting point. 

In the present case I would still hold that by serving the notice of 
demand on the defendant, the creditor exercised his option and made the 
amount become payable on that date. When once the amount became 
payable within the meaning of Article 80, limitation began to run, and 
it cannot be stopped merely because the creditor sues for a part of that 
amount and bases his claim on another Article which would have been 
applicable if the amount had not become payable and limitation had not 
already run out. I would accordingly dismiss this application’ in revision. 
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MUuKERJI, J.—This is a revision under Section 25 of the Small Cause Cv 
Courts Act and arises under the following circumstances:— 

The plaintiff who is the applicant before us brought the suit out of 
which this revision has arisen for recovery of a certain sum of money, Jawanar Lar 
principal and interest, on foot of a bond which contains certain stipulations m PESAR 
to be mentioned forthwith. PRASAD 

The bond was executed on September 5, 1927 and was in respect of 
certain arrears of rent. It said that the money due would be paid in course 
of one year and nine months by instalments of Rs. 25 a month except the 
last one when the instalment was to be Rs. 40, that with each instalment the 
interest due on the total amount then due would be paid and that in case 
two instalments and the interest due and payable at the due dates of these 
instalments remain unpaid, the creditor would be entitled to recover the 
entire money without waiting for the stipulated period of one year and 
nine months. In the concluding stipulation the debtors said that the 
creditor would thus be entitled either to sue within the stipulated period or 
after the expiry of that period. 

The plaintiff gave a notice on May 21, 1928 to the defendants intimat- 
ing that they had made a default in payment of the instalments, and that 
they should, therefore, pay up the entire amount of the bond. No suit, 
however, was filed in accordance with that notice. After the expiry of 
twentyone months on April 11, 1930 a fresh notice was given, demanding 
the whole amount due. These proceedings have arisen out of the suit 
instituted on July 25, 1931. 

In the plaint the plaintiff said that two sums of Rs. 10 each were 
paid, that the defendants had told him that they would not be able to pay 
the money, instalment by instalment, as agreed upon, but would pay the 
entire amount within one year nine months, the stipulated period, that the 
plaintiff had waived his right to sue for the entire sum under the penalty 
clause and that the defendants failed to pay the amount due and interest 
thereon. 

The defence was that the defendants never paid anything and the 
suit was time-barred. 

The learned Judge of the Small Cause Court found that, as a matter 
of fact, no payments had been made and, as a matter of law, held that 
Article 75 of the Limitation Act governed the suit. He dismissed the suit 
as barred by time, as in his opinion limitation started from the first default. 

We have heard in this Court the arguments for the parties at great 
length and numerous cases have been cited before us. Most of the cases 
have been noticed by my Lord the Chief Justice in his judgment and I do 
not propose to go over the same ground again. I propose to examine the 
language of the Statute and see what it leads us to. To start with, I would 
like to mention that as a matter of principle, what is given to a man for 
his advantage should not be turned into his disadvantage. That is 1 
matter of simple justice. I will give an example. A lends money to B 
and takes five properties as security. One of the securities may be bad and 
to insist on a sale of that security for realisation of the money may involve 
the mortgagee into a litigation. It has been held, therefore, in this Court, 
that the mortgagee is entitled to give up any security which-he cqpsiders to 





1934 








Muke, J. 





JawaHar LAL 
v. 
MATHURA 
Prasan 





Mukerji, J. 


1048 HIGH COURT [1934] 


be bad, at his sweet will, and to proceed to realize other securities. 

This, as I have said above, is a matter of principle and if authority 
were needed for this proposition, some dicta of their Lordships of the 
Privy Council may be quoted. For example, in the recent case of Lasa Din 
v. Gulab Kunwar? their Lordships of the Privy Council remarked with 
reference to a suit on a mortgage that a contract which had been entered 
into for the benefit of the mortgagee could not be converted into a 
contract as if it were for the benefit of the mortgagor. Similar 
remarks would be found in an earlier decision of their Lordships 
of the Privy Council in Pancham v. Ansar Husain. Now let us 
read the bond on which the suit has been brought. Some money 
was owing to the plaintiff by the defendants. The defendants being in 
impecunious circumstances could not pay in a lump sum and the plaintiff 
agreed to take the sum in one year and nine months and agreed to take it 
in driblets. This contract was, no doubt, entirely in favour of the debtor. 
He could not be called upon to pay at once. He was allowed easy instal- 
ments and a period of twentyone months. Having given the debtor such 
easy terms, the plaintiff was entitled to say that the debtor should carry 
out his promise to pay the instalments regularly and to ensure this, he 
stipulated with the debtor that in the case of default in payment of any 
two instalments, the whole amount would be payable to the creditor. 
This stipulation was entirely for the benefit of the creditor and was not 
for the benefit of the debtors. As I read the document, it can be split 
up into two portions. One of the stipulations is that the debtors would 
pay in monthly instalments of Rs. 25 and the whole amount in course of 
one year and nine months and the second stipulation is that the whole 
amount would be payable by the debtors in a lump sum in case of default 
in two instalments. 

Now if there are two covenants it must be left to the plaintiff to 
decide whether he would enforce one or the other or, if possible, both. 
Let.us consider at once what the plaintiff’s case is. Is he asking for the 
enforcement of the ‘penalty clause’-—to use a short expression for the stipu- 
lation which entitles the creditor to sue, on default of payment of two 
instalments—or whether he is suing for his money without any attempt 
to enforce the penalty clause. I have already read the plaint. The 
plaintiff distinctly says that he gives up the benefit of the penalty clause 
but he has assigned some reason for that. His reason is that he was paid 
Rs. 20 and the defendants told him that the former could not pay the 
entire amount instalment by instalment. This allegation has no doubt 
been found to be not established. But the fact remains that the plaintiff 
distinctly says that he is not enforcing the penalty clause by the suit. The 
penalty clause could be usefully enforced only before June 5, 1929, that is 
to say, while any portion of the stipulated period of twentyone months yet 
remained unexpired. After the expiry of twentyone months the penalty 
clause spent itself and is of no use to the plaintiff because the other stipula- 
tion, namely, payment of the whole amount by instalments within twenty- 
one months holds good. ‘The object of the penalty clause was to insure 


immediate payment but that object could not be served because of the 
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lapse of time. 

It is argued on behalf of the defendants that Article 75 of the Limita- 
tion Act applies. I have to see whether this argument is sound. 

In the Limitation Act Schedule I is divided into three columns. ‘The 
first column relates to the description of the suit to which the rule of 
limitation is to be applied. The second relates to the period of limitation 
and the third column states the date from which limitation is to be started. 
In Article 75 the description of the suit is as follows: — 

On a promissory note or bond payable by instalments, which provides 


that, if default be made in payment of one or more instalments, the whole 
shall be due. ` 


Is this a description of the suit in which relief is being claimed for 
the recovery of the whole amount of the bond or is it merely a description 
of the bond on which the suit is based? In my opinion the description is 
not merely of the bond on which the suit is based but is also a description 
of the nature of the relief which is sought in the suit. A bond may be 
described briefly as a bond payable by instalments and yet the suit may 
not relate to enforcement of those instalments at all. Suppose A manufac- 
tures sugar. He lends money to cultivators and the cultivators agree that in 
consideration of the money received by them they would supply sugar- 
cane juice to A. Now let us further take that B, who is one of the culti- 
vators, falls into arrears in respect of the money received by him. B comes 
to A and agrees to pay the arrears by instalments and, further, that he 
would supply A with sugar-cane juice at Re. 1 per maund. B makes 
default in supply of sugar-cane juice and A goes to market and pur- 
chases sugar-cane juice at the rate of Rs. 1-2 per maund. A is entitled 
to recover, as damages, from B -|2|- per maund. Now if A brings a suit 
for damages, will it be said that Article 75 applies because the suit is 
based on a bond payable by instalments which provides that if default be 
made in payment of one or more instalments the whole shall be due? 
I suppose nobody would argue that the suit for damages would be based on 
Article 75. If this be conceded, as it must be, that mere description of 
the bond upon which the suit is based will not determine the period of 
limitation, regard must be had to the nature of the suit itself, that is to 
say, to the reliefs asked for. In other words, Article 75 would apply to 
a suit where the bond stipulates for the payment of the money by instal- 
ments and provides in case of default the whole shall be due and the suit 
is one where attempt is made to enforce this covenant. 

If we are to hold otherwise, a position may occur which cannot be 
tolerated. Let us again proceed by an example. B is indebted to A in the 
sum of Rs. 2,000. He agrees to pay Rs. 1,000 by instalments at the 
rate of Rs. 100 a year and agrees that in case of default in 
payment of one instalment the whole shall be due; as regards 
the remaining Rs. 1,000, he agrees to repay the sum at the end 
of five years. The instalments will run up to ten years and the sum of 
Rs. 1,000 is to be paid in the course of five years. Now if the suit be for 
recovery of the Rs. 1,000 repayable at the end of five years, nobody would 
say, because of the default in one instalment, that the sum of Rs. 1,000 
also became payable, although an independent period of timeghas been 
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Cva fixed for its payment. Again with the same illustration before us, let us 
consider this position. After the expiry of four years from the execution 
of the bond A brings a suit for recovery of Rs. 1,000 on the ground that 
Jawanar Lat there was default in the payment of the first instalment and the whole 
Matiuaa sum became payable. A pleads that the first instalment has not been 
Prasan paid. The result would be that the suit would be dismissed as barred by 
Moker, J time. Now A is entitled to recover the ten instalments year by year. If 
I A institutes, thereafter, a suit for recovery of, say, the 8th, 9th and 10th 
instalments, will it be said that his suit is not maintainable? I suppose 
nobody would be bold enough to make an assertion like that. The 
reason is that the penalty clause to -ecover in a Jump sum, the sum of 
Rs. 1,000 payable in ten years, could not be enforced on the ground of 
limitation. A has another stipulation in his favour, namely, payment 
of several instalments year by year. If he cannot enforce the penalty 
clause, surely there is nothing that would prevent him from enforcing 

the other stipulation in the bond. i 

In answer to this, the argument is made that the law of limitation is 
arbitrary and that Article 75 applies. I do not think this is correct. 

I am prepared to concede that zo some extent the law of limitation 
must be arbitrary, but we have no right to assume that it is absolutely a 
mad law with no method in its madness, and the legislature were out 
to take away all his rights from the creditor simply because he had one 
among them which could not be enforced. If we can read the rules as 
to limitation as consistent with our notions of justice, we ought to read” 
them accordingly and should not read them as an invincible force, com- 
pelling us to take away the other rights of the creditor. 

Article 74 deals with a suit for recovery of money on a bond payable 
by instalments and the period of limitation is the expiration of the res- 
pective term of each instalment. In the bond before us, twentyone 
instalments are payable month by month and ordinarily, therefore, 
Article 74 would apply. But we fiad over and above the stipulation as 
regards payment of the instalments month by month that the plaintiff 
took an additional covenant for his own benefit, namely, that he shall 
not wait for one year and nine months, if the defendants did not abide 
by their part of the contract, namely, if they did not pay the instalments 
month by month as agreed upon. This additional covenant is for the 
benefit of the creditor. Now we have no reason to hold that the Limita- 
tion Act regards with disfavour an additional stipulation like this and lays 
down that where an additional stipulation like that of the “penalty clause” 
is made, the period of limitation g-anted to the plaintiff under Article 
74 will be taken away from him and that the period must be curtailed 
and the plaintiff must sue as soon as there is a default. 

I suppose I have made myself clzar but in order to make myself more 
clear I would take the risk of reiterating what I have already said above. 

Under Article 74 the plaintiff-creditor is authorized to institute 
twentyone suits each for one instalment and he could sue for the recovery 
of such of the instalments as would be within three years of his suit. 
Now this is his primary right. But he has taken an additional covenant 
from thegdebtors and that is that if the debtors did not abide by their part 
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of the contract, they would have to pay up sooner. ‘This stipulation Cin 
being in addition to the other stipulations unless we find that a man who 7 
takes this additional stipulation is to be punished for taking his additional 
covenant, we must hold that Article 75 applies only to penalty clause and Jawanan Lar 
nothing else. ee 
A recent Full Bench of this Court in the case of Muhammad Husain v. Prasan 

Sanwal Das” had to consider an application for making a personal decree 
under Order 34, Rule 6 made after the sale of the mortgaged property. 
The position was such as attracted the application of Article 80 of the 
Limitation Act. The limitation was to run from the date when the money 
became payable. It was argued before the Full Bench that although for 
the purposes of a suit for sale the starting point for limitation would be 
the due date (Article 132), yet for the purpose of a suit for 
obtaining a personal decree the starting point for limitation 
may be different. I necd not enter into all the points raised 
before the Full Bench but it seems to me to be clear that their 
Lordships applied the principle of the case on which the Privy 
Council decision of Lasa Din v. Gulab Kunwar was based. ‘There are 
certain observations in the Full Bench decision which would limit the 
application of that principle to 2 mortgage and mortgage alone; but with 
all respect I would say that that principle should be applied not only to 
cases of mortgage but to all cases where a creditor has an option of saying 
when he would recall his money. Before this Full Bench decision was 
given a bench of this Court had the following case for its consideration. 
The question was whether a certain mortgage deed was for legal necessity 
or not. One of the items which went to make up the entire amount of 
the mortgage money was a simple bond for Rs. 4,000 which was payable 
in four years. That simple bond contained a further stipulation that 
interest would be paid every six months and in case of non-payment of 
interest, the whole sum must be paid by the debtor. It was argued before 
the bench that the date on which the mortgagee took credit for this bond, 
the bond was time-barred, inasmuch as limitation began to run when the 
first default was made in payment of the six monthly interest. It was 
held by the learned Judges that the stipulation as to enforcement of the 
bond was given for the benefit of the creditor, that it was open to the 
creditor either to take advantage of the stipulation or not and, therefore, 
limitation would not begin to run before the expiry of the stipulated period 
of four years. I may add respectfully that I entirely agree with this view. 
See Lalta Prasad v. Gajadhar." 


_ I need hardly quote any authority for the proposition that where a 
bond gives two or more rights, the right to enforce one or more of the 
stipulations may be entirely different because the causes of action may 
arise on different dates and reliefs claimed may be entirely different. By 
way of illustration, I may mention the case of Ram Prasad Ram v. Jadu- 
nandan Upadhia™ decided by a bench of which two of the members of 
the present bench were members. ‘There a compromise decree had been 
passed. The amount was payable by instalments and there was a stipula- 
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tion that in case of default in payment of any instalment, the whole 
decretal amount might be realized at once. It was held that the right to 
enforce payment in a lump sum was barred by time but that fact did not 
prevent the decree-holder from recovering such instalments as were within 
the period of limitation. I have quoted this case by way of illustration 
that the same document may contain various clauses and various stipula- 
tions, and from the mere fact that it happens to be an instalment bond, 
it does not follow that every stipulation must be brought within the pur- 
view of Article 75 of the Limitation Act. 

On the remarks set forth above, I am of opinion that the suit should 
succeed in respect of eleven instalments which are within three years of the 
institution of the suit. 

Before I finish, I may mention a case, Kanhai v. Amrit. It was a 
case in which the only point urged before me was what was the meaning 
of the word “waive” or “waiver” as used in Article 75, Column 3, of the 
Limitation Act. It was taken for granted that Article 75 applied. No 
mention was made to Article 74 or any other Article. That case is, 
therefore, no authority for any proposition which we have to consider in 
this case. 

Now the next question is the effect of the notice to pay up. That 
was given by the plaintiff to the defendant on May 21, 1928. That notice 
clearly stated that there was a default in payment of the first two instal- 
ments and that the defendants must pay up in accordance with the penal 
clause. The notice had been given within nine months of the execution 
of bond and, therefore, there was ample time within which to enforce 
thé penalty clause. 

It has been argued that the plaintiff, having decided to claim the 
entire amount on the ground of default, is now precluded from maintain- 
ing that his suit is not governed by Article 75. It is further urged that 
the whole amount became due within the meaning of Article 75 and, 
therefore, Article 75 must apply. 

In my opinion the argument is not sound. It is not a suit, as I read 
the plaint, for the enforcement of the penalty clause. I must take it 
that when notice was given, it was the intention of the plaintiff to enforce 
the penalty clause. But he never brought a suit to enforce the penalty 
clause and there is nothing in the law to prevent him from not enforcing 
the penalty clause, if he so chooses. The plaintiff is certainly entitled to 
say “when I gave that notice, I did want to enforce the penalty clause, 
but for some reason, for example, owing to the poverty of the defendants, 
I decided not to enforce that clause’. 

In my opinion the notice does not adversely affect the present suit 
which is based on a stipulation other than the penalty clause. 

In the result, I would allow this application in revision in part and 
decree the claim for recovery of eleven instalments with proportionate 
interest and proportionate costs in both courts. 

Kine, J.—The main question for consideration is whether Article 75 
of the Limitation Act is applicable to the facts of this case. The langu- 
age of this Article seems prima facie to be applicable. The suit is “on a 

r SI L. R. 47 All. 552 


A. Le J. R. HIGH COURT 1053 


bond payable by instalments”. The bond also “provides that if default be Crm 
made in payment of one or more instalments, the whole shall be due”. The  [5,, 
terms of the bond are that the debtors shall pay the sum of Rs. 540 by 
twentyone monthly instalments, together with interest at Re. 1 per cent es Lat 
per mensem, twenty instalments being at the rate of Rs. 25 each and the last Mamura 
instalment being Rs. 40. Then we come to the default clause which is Prasan 
important and may be quoted in full:— 
In case the fixed instalmentary amount, or interest thereof, is not paid 
for any two months, then in every case the said Lala Saheb, the creditor, 
will be authorised to realize the entire amount of principal and interest 


together with costs in a lump sum either within the stıpulated period or 
afterwards .... .. 


It is clear that in case of a default in the payment of two successive 
monthly instalments the creditor was entitled to sue at once for the 
recovery of the whole amount together with interest. As the creditor 
was given authority to sue for the whole amount upon default being 
made in the payment of two successive instalments, it appears to me that 
this is equivalent to saying that if such default were made, then the 
whole amount should be “due”. If the whole amount were not due I fail 
to understand how the creditor could sue to recover it. The language 
of Article 75 seems therefore to apply precisely to the facts of this case. 
It was found, and was indeed admitted, that default was made in the 
payment of the first two instalments. Prima facie, therefore, the creditor 
was entitled to sue for the whole amount on November 5, 1927 when the 
second instalment was payable and I think it must be held that the whole 
amount became “due”, within the meaning of Article 75 upon that same 
date, and that the period of limitation for a suit to recover the whole 
amount began to run from that date. 

It has been argued that the creditor was given an option of suing as 
soon as the default was made, or of waiting to sue until the 
expiry of the stipulated period, and that the whole amount 
did not become “due”? until he had exercised his option. ‘This 
argument is founded upon the ruling of their Lordships of the Privy 
Council in the case of Lasa Din v. Gulab Kunwar™*, ‘That was a case 
where a mortgage deed provided that the principal sum would be payable 
within a certain number of years, and the stipulated interest should be 
paid annually, and that in default of the payment of the annual interest 
the mortgagees would be empowered, before the expiry of the stipulated 
period, to realize the entire mortgage money and interest in a lump sum. 
Their Lordships pointed out that this clause in the mortgage deed was 
inserted exclusively for the benefit of the mortgagees and that it gave 
them an option either to enforce their security at once, or if the security 
were ample to stand by their investment for the full term. They further 
observed that it could not have been the intention of the parties to convert 
a convenant inserted for the benefit of the mortgagee into one for the bene- 
fit of the mortgagor. If it were held that the mortgagor, by merely making 
default in payment of interest, could render the whole of the mortgage 
money “due”, then he would be ‘entitled to redeem the mortgage and thus to 
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take advantage of his own default. For these reasons their Lordships held 
that the mortgage money did not “become due” within the meaning of 
Article 132 of the Limitation Act until the rights of the mortgagor to 
redeem and of the mortgagee to enforce his security have accrued. ‘They 
further observed that this would also be the position if the mortgagee 
exercised the option reserved to him, that is, if the mortgagee chose to 
institute his suit for the whole mortgage money when default was made 
in the payment of the annual interest. It has been contended for the 
applicant that this principle should be extended to the interpretation of 
Article 75 of the Limitation Act. On the strength of this ruling it is 
argued that the whole of the money payable on the bond did not become 
“due” unless and until the creditor chose to sue for it by taking advantage 
of the default clause. The argument is that as the creditor did not sue 


‘for the whole sum payable on the bond before the expiry of the stipulated 


period as he might have done in accordance with the default clause, there- 
fore, the whole of the amount was not “due” within the meaning of 
Article 75 until the expiry of the stipulated period. I am not prepared 
ta accept this contention. It appears to me that the reasoning of their 
Lordships in Lasa Din’s case applies only to the case of a mortgage. In the 
present case the creditor has no option to stand by his investment if the 
security is ample because there is no security at all. Moreover the debtor 
by making a default in the payment of the instalments does not obtain any 
benefit, such as a mortgagor might obtain by making default and thereby 
acquiring a right to redeem. If the debtor in the present case makes a 
default, he renders himself liable to be sued at once for the whole of the 
money payable on the bond. He does not gain any benefit by his default 
as it was, I think, open to him to pay up the whole amount payable on the 
bond before the expiry of the stipulated period, without making any default. 
The provision for paying the amount by instalments was inserted for the 
benefit of the debtor and not for the benefit of the creditor. The whole of 
the reasoning, therefore, in Lasa Din’s case appears to me to be inapplicable 
to the facts of this case and I see no reason why the principle laid down 
in Lasa Din’s case should be extended to suits which do not arise out of 
mortgages. It should also be noted that their Lordships themselves have 
been careful to indicate that their judgment must not be taken to apply 
to Article 75 which (as they stated).is “in very special terms”. 

I think that too much has been made of the so-called “option” given 
to the creditor in the present case. The only option given is to sue for the. 
whole sum either within the stipulated period or after it. It appears to 
me that this practically amounts to no option at all. I think it only 
‘amounts to this, that the creditor was to be entitled to sue for the whole 
sum even within the.stipulated period as soon as default was made in the 
payment of two successive monthly instalments. As the creditor was 
given by law a period of three years from the time when the default was 
made for instituting his suit, it would follow necessarily that -he might 


institute his suit either-within the stipulated period or afterwards. ‘The 


stipulated -period would expire long before the expiry of the period of 
the-thrée-years allowed by law. It seems to’mé, ther¢fore, that ‘there .was 
practicallg no option given to the creditor. . If the parties had covenanted 


AL J. R: HIGH COURT. 10535 


that, if default were made, then the creditor might sue to recover the 
whole amount.only before the expiry of the stipulated period and not 
“afterwards” such a covenant would clearly have been void. Parties can- 
not by contract alter the statutory period of limitation. Nor can they 
alter the statutory starting point of limitation. When the statute lays 
down that, .in certain circumstances, time will begin to run from the date 
“when the default is made”, it is not open to the parties to agree that the 
creditor may simply ignore the default and, if he does so, that time will not 
begin to.run until the expiry of the stipulated period. If the creditor waives 
the benefit of the default clause,-then in accordance with Article 75 time 
does not begin to run until a fresh default is made in respect of which there 
is. no waiver. In this case the trial court found that there was. no waiver 
and this revision has been argued:upon the assumption that the finding 
is correct. '-As there was no waiver I think it is clear that time began to 
run from the date when the default was made. I do not think that the 
patties even meant the words “or afterwards” to give the creditor a fresh 
starting point for limitation upon the expiry of the. stipulated period, but 
if such an agreement is read into the bond then the agreement is clearly 
void as being contrary to the law of limitation. 

It has been suggested that Article 75 applies only to the case of a suit 
which is for the purpose of enforcing the default clause and, therefore, 
Article 75 is not applicable to the present case which is not for the purpose 
of enforcing the default clause before the expiry of the stipulated period 
but for recovery of the whole amount due upon the bond after the expiry 
of the stipulated period. I very much doubt whether this interpretation 
of Article 75 is correct. It seems to me 'that the language of the 
Article governs-the case of a suit for any money due upon an instalment 
bond as soon as default is made in the payment of two successive instal- 
ments, when the bond provides that if default is made in the payment of 
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two successive instalments the whole shall be due or the. whole - 


shall be recoverable by suit. In the present case. it seems to 
me that the provisions, of Article 75 are „precisely applicable. 
If the-creditor has a, right to sue for the whole of the amount payable 
under the bond upon the occasion of a default made by the debtor, 
then it seems to me that limitation for a suit upon the bond begins to 
run against him as soon as the default is made. The suggested inter- 
pretation of Article 75 involves the view that although the instalment 
bond contains a default’ clause which entitled the creditor to sue for the 
whole amount as soon as the default was made, nevertheless it is open to 
the creditor to ignore the default clause and to treat the bond as if it were 
a simple instalment bond governed by Article 74. With all due respect 
I am unable to accept the suggestion as it seems to me that it conflicts with 
the provisions of Article 75. If Article 75 applies to the facts of this case, 
as-I think it clearly does, then we are bound to give effect to it even though 
it may result in hardship to the creditor. æ 

There is another aspect of the question of exercising an option. If 
it be assumed for the sake of argument that the money did not become 
due until the creditor exercised his option (in the sense in which that 
expression is used in Lasa Dims case) even so I think the creditor must 
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Cvm þe held to have exercised his option by making a written demand on 
Tosa. May 21, 1928 for the whole of the money due on the bond. I do not 
think it could be held necessary for the exercise of his option that the 
Jawanan Lat creditor should actually institute a suit for the amount. If the creditor 
Maruna makes a formal written demand for the whole amount, threatening to 
Prasap institute a suit for recovering it if it is not paid within a stated time, then 
it seems to me that the creditor has clearly signified his intention and 
thus has exercised his option. This point is not of much importance 
in the view that I take of the case. I think that Article 75 is clearly 
applicable. This means that limitation began to run from the time 
when the default was made unless the creditor is proved to have waived 
the benefit of the default clause. No waiver is proved. I, therefore, 
find it impossible to resist the conclusion that the suit is barred by limita- 
tion as it was instituted more than three years after the date of the 
default. No other conclusion seems possible if the words of the statute 
are given their plain and ordinary meaning. In my opinion the decision 
of the trial court is correct. 
By THE Court—The application in revision is dismissed with costs. 





Keng, J. 


[Ep.—The view expressed by the majority in this Full Bench case 
has been explained in Sukh Lal v. Bhoora, which is reported below. ] 


ee SUKH LAL (Plaintiff) 
PERSA versus 
— _ BHOORA (Defendant)* 


Limitation Act, Arts. 7) and 74—Instalment bond—Default clause—Default in 

SULAIMAN, payment of instalment—No waiver—Whole amount becomes due—Suit for 
G J. whole barred by time under Art. 75—Whether instalments still within time 

pasate can be recovered under Art. 74—Waiver of benefit of default clause’— 
Meaning of. 

Where under a bond a sum of Rs. 600 was agreed to be paid by the 
defendant in instalments of Rs. 40 yearly within a period of 15 years, 
and the bond contained a further stipulation to the effect that in case of 
default ın payment of any instalment the creditor would be entitled to 
recover the whole amount due on the bond at once, and ‘the defendant 
having made no payment the creditor sued on the bond, Held, that the 
suit was governed by Art. 75, Limitation Act, and on default being made 
in payment of the first instalment and in the absence of proof that the 
creditor waived the benefit of the default clause, the whole amount be- 
came due within the meaning of Art. 75, and the plaintiff having instituted 
the suit after the expiry of three years from the date of the first default, 
the whole claim was barred by time, and the creditor cannot ignore the 
‘default clause and treat the bond as if it were a simple instalment bond 
governed by Art. 74 and claim a decree only for the instalments that are 
stil within time. ` 

- Jawahar Lal w. Mathura Prasad, 1934 A. L. J. 1035 relied on. 

The waiver spoken of in Art. 75, Limitation Act, mav be a purely one- 

sided act and need not be for consideration proceeding from the debtor. 
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The waiver may be by expression of an intention to waive the benefit 
either by communication to the debtor or by any other overt act. It 
follows that a mere inaction or omission to sue within the prescribed 
period cannot amount automatically to a waiver within the meaning of 
Art. 75. Abmash Chandra Bose v. Bama Bewa, 13 C. W. N. 1010 relied 
on ; 


Crvi. Revision from an order of D. N. Roy Esq., Judge of Small 
Cause Court, Fatehabad. 


K. N. Agha and Din Dayal for the applicant, 
R. K. S. Toshniwal for the opposite party. 


The following judgments were delivered: — 


RacHupaL SINGH, J.—This is a revision application against an 
order passed by the learned Judge of Small Cause Court dismissing the 
suit instituted by the plaintiff against the defendant. The plaintiff- 
applicant instituted a suit against the defendant on foot of a simple money 
bond alleged to have been executed by him on June 25, 1925. This bond 
had been executed in favour of the plaintiff and his brother who is dead. 
Under the provisions of the bond in suit a sum of Rs. 600 was agreed co 
be paid by the defendant in instalments of Rs. 40 yearly within a period 
of fifteen years. There was a further stipulation to the effect that in 
case of default of any payment of any instalment the creditor would be 
entitled to recover the whole amount due on the bond at once. The 
defendant denied the execution of the bond. The learned judge has found 
that the execution of the deed by the defendant was duly proved. 
He further found that the defendant had made no payment 
towards the bond. He, however, came to the conclusion that the plea 
of limitation raised by the defendant was valid. He, therefore, held that 
the suit was not within limitation, because the plaintiff had not instituted 
it within a period of three years from the date of the default as provided 
for under the provisions of Art. 75 of the Limitation Act. ‘The plaintiff 
has preferred this Revision against the order of the dismissal passed by the 
learned judge. 

The finding of the learned Judge of the Small Cause Court that the 
suit is barred has been challenged before us by the learned counsel appear- 
ing for the applicant. A large number of authorities were cited by him. 
After hearing the arguments of the learned counsel I am of opinion that 
the view taken by the learned Judge of the court below is correct. In 
Jawahar Lal v. Mathura Prasad* the question as to whether a suit instituted 
to recover some instalments, on the basis of a bond like the one before us 
and which was instituted more than three years after the whole amount 
had become due was within limitation, came up for consideration before 
a Full Bench of this Court. The case law on the point was exhaustively 
discussed by my Lord the Chief Justice and it was decided that unless 
there was a waiver, the suit would be governed by the provisions of Art. 
75 of the Indian Limitation Act and would be barred. At page 1045 the 
following remarks were made by my Lord the Chief Justice:— 


To hold that; although limitation has run out under Art. 75 which 
11934 A. L. J. 1035 = e 
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applied to the facts of the case the creditor can still fall back on Art. 74 
would be tantamount to holding that the starting points of limitation 
for purposes of recovering one and the same amount are different when 
the claim is to recover the whole or when it is to recover a part of it. 

To my mind, when there is an option either to sue for the whole or to 
wait and the creditor exercises the option the whole amount becomes due, 
and the question of a right to recover the instalments only does no longer 
arise. Cases where the whole amount has not become due, are, of 
course, different, but where there is no question that the whole amount 
has become due by reason of the exercise of the option of the creditor, I 
am of opinion that the creditor cannot fall back on the alternative right of 
recovering instalments only after their successive dates. 


King, J. in his judgment made the following remarks at page 
105 5:— 

The suggested interpretation of Art. 75 involves the view that although 
the instalment bond contains a default clause which entitled the creditor 
to sue for the whole amount as soon as the default was made, nevertheless 
it is open to the creditor to ignore the default clause and to treat the bond 
as if it were a simple instalment bond governed by Art. 74. With all 
due respect I am unable to accept the suggestion as it seems to me that 
it conflicts with the provisions of Art. 75. If Art. 75 applies to the 
facts of this case as I think ıt clearly does, then we are bound to give 
effect to it even though it may result in hardship to the creditor. 

At another place at page 1054 King, J. observed: 

I think that too much has been made of the so-called ‘option’ given to 
the creditor in the present case. The only option given is to sue for the 
whole sum esther within the stipulated period or after it. It appears to 
me that this practically amounts to no option at all. I think it only 
amounts to this, that the creditor was to be entitled to sue for the whole 
sum even within the stipulated period as soon as default was made in 
the payment of two successive monthly instalments. 


It may be remarked that the Full Bench case did not involve the 
question of waiver. That has been made clear in the judgments passed by 
the three Judges who constituted the Full Bench. In the case before us 
the agreement, as already pointed out, was that as soon as there was a 
default the creditor became entitled to sue for the whole amount. 
Under the provisions of Art. 75 time would begin to run against him 
as soon as the default was made. He could have waived the benefit 
of this provision and in that case his suit for the recovery of the 
instalments would not have been barred by limitation, but before he can 
fall back upon the first clause in the bond entitling him to recover Rs. 40 
yearly, he had to decide as to whether or no he would exercise the option 
given to him to sue for the whole amount immediately. If he did not 
waive that option and allowed a period of three years to pass after the 
date of the default, then he cannot after the expiry of the period of limita- 
tion come and say now that he should be allowed to sue for the instalment 
or some of the instalments that remain still due. The reason is that by 
the time he instituted his suit for the recovery of some of the instalments 
his claim for the entire amount had become barred by limitation. I am, 
therefore, of opinion that the Full Bench ruling cited above is applicable to 
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the case before us, unless the plaintiff ‘can:show that there was a waiver on 
his part. The learned Judge of the Small Cause Court in his judgment 
has stated that waiver was not pleaded, much less proved. Under these 


circumstances it must be held that the plaintiff’s suit is barred by limita- - 


tion. The learned counsel appearing for the applicant argued before us 
that the mere fact that this client refrained from suing for the whole 
amount after the default had been made:in payment of one of the instal- 
ments amounted to a waiver. I find myself unable to accept this conten- 
tion. There are a large number of decided cases in which it has been held 
that the mere fact that the plaintiff slept over his rights would not consti- 
tute a waiver in law. In Abinash Chandra Bose v. Bama Bewa? it was 
held that mere omission to sue is not a waiver as contemplated by Art. 75 
of Schedule I of the Limitation Act. At page 1013 the learned Judge 
who decided the case remarked: : 
The law was clearly énunciated by Wilson, J. in Man Moban v. Durga 
Churn, I. L. R..15 Cal. 502 [1888] and we cannot improve upon the 
language which he employed. .To hold that by merely doing nothing the 
plaintiff could give the go-by to the condition in the bond would, in our 
opinion, render nugatory the provisions of Art. 75. i 
The question as to whether or not there has been a waiver is not à 
mere question of law. Its decision would depend on a variety of circum- 
stances and’ the court will have to decide whether, having regard to the 
evidence in each case, a waiver had been established or not. As in the case 
before us the learned judge of the court below has found that waiver was 
not pleaded and that it was not proved so it must be held that the claim of 
the plaintiff was rightly dismissed. I therefore dismiss this application with 
costs of the respondent. pi i 
_ SULAMAN, C. J.—I concur, and would only like to add a few.words, 
because some question has been raised as to what was decided by the 
majority of the Judges in the Full Bench case of Jawahar Lal v. Mathura 
Prasad. Several cases of this Court were cited by me in the judgment in 
which Art. 75 had been applied to suits brought on the basis of bonds 
which contained a default clause. But it was never intended to be laid 
down, and was in fact not laid down, that whenever a suit is brought “on 
the basis of a bond, no matter for what-relief, the mere fact that the bond 
contains a default clause would make Art. 75 applicable to it. At page 1043 
I took pains to point out that the mere fact that a bond contains a‘ default 
clause of that nature would not necessarily. make Art. 75 applicable if the 


| nature of the claim or the character of the suit be different, for instance, 


where some other covenant in the document is. being sought to be enfordééd 
or where the suit is brought for the recovery of the instalment that tå 
fallen due and before there is such a default as makes the whole arhount 
become due. In such cases. Art. 75 would not be applicable even though 
the bond contains a default clause. What was decided in the Full Bench 
case was that where-there has been na waiver of the benefit of the pro- 
vision of a default clause made by the creditor, and owing to a default the 
whole amount thas become due and a suit is brought to recover either the 


313 Cal. W. N. 1010 —~ 31934 A. L. J. 1035 e 





Rachhpal 
Singh, J. 


Sulaiman, 
C. J. 





1060 HIGH COURT [1934] 


whole of that amount or only a portion of it after the expiry of three 
years from the date of the default (or six years if the deed be a registered 
one), then the whole claim is barred by time and the creditor cannot be 
allowed to say that he should get a portion of that amount because his suit 
should be treated as one falling under Art. 74. . 

In the Full Bench case, the decision proceeded on the assumption that 
there had been no waiver whatsoever of the benefit of the provision, and 
that the whole amount had become due and time had begun to run from 
the first default. It was accordingly held by the majority of the Judges 
that a creditor could not evade the law of limitation by saying that he 
would sue for a portion only of the amount which had become due. To 
such a case Art. 75 and that Article alone was applicable, for when once 
the whole amount has fallen due and there is no question of waiver, then 
no question for future instalments arises, and a suit cannot be maintained 
when brought after the period prescribed for such suits under Art. 75 of 
the Limitation Act has expired. 

It was also pointed out by me in that case incidentally that for a 
waiver it is not necessary that there should be either a fresh contract 
between the parties or a fresh consideration proceeding from the debtor 
in order to bind the creditor by his choice. It seems to me that the words 
“waives the benefit” in Art. 75 do not mean the same thing as availing 
oneself of the equitable doctrine of waiver, for which either fresh con- 
sideration, a fresh agreement or something amounting to an estoppel is 
necessary. ‘That doctrine is invoked against a creditor, whereas the waiver 
of the benefit spoken of in Art. 75 is something exercised for the benefit 
of the creditor and not against him. The waiver therefore may be a purely 
one-sided act and need not be for consideration proceeding from the debtor. 
The waiver may be by expression of an intention to waive the benefit 
either by communication ta the debtor or by any other overt act. Waiver 
is a mixed question of law and fact and as pointed out by my learned 
brother it depends on the circumstances of each case. 

It necessarily follows that a mere inaction or omission to sue within the 
prescribed period cannot amount automatically to a waiver within the 
meaning of the third column of this Article. To hold so would make 
this article nugatory and the first portion of the Column altogether super- 
fluous. Then in every case where there has been an omission to sue, there 
would necessarily be a waiver inferred as a matter of law and no further 
question of limitation would arise. I do not think that this is the meaning 
of that word. ‘There is abundant authority for the view that waiver is 
some thing more than mere inaction or omission. But in my opinion it is 
not necessary that it should amount to any novation of contract or any 
new agreement for consideration or that it should be any other bilateral 
arrangement. 

By THE Court—The application is dismissed with costs. 
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MAHADEO ‘alias MAHADULLI AND OTHERS . 
- versus =- - 
. EMPEROR* ` 
Criminal Procedure Code, Sec. 247—Case called on by mistake on date not fixed 
for hearing—Order of acquittal—Whether magistrate can proceed with 
case on discovery of error. . 

An order of acquittal under Sec. 247, Criminal Procedure Code, passed 
by mistake on a date not fixed for the hearing of the case and on which 
date the complainant was necessarily absent is a mere nullity and does not 
debar the magistrate from proceeding with the case on the discovery of 
the error. . 

Achambit Mandal v. Mahtab Singh, I. L. R. 42 Cal. 365 followed. 


CRIMINAL REFERENCE made by S. MuHammap Ari Esq., Addi- 
tional Sessions Judge of Benares at Jaunpur. 

Kalim Jafri for the applicants. Ea 

K. D. Malaviya for the opposite party. 

M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Baypat, J.—This is a reference by the Additional Sessions Judge of 
Benares at Jaunpur by which he recommends that the conviction of 
Mahadeo Agrahari, Bechan Agrahari, Dargahi Chamar and Sukhram 
Charan be set aside. The facts seem to be that a complaint was filed 
against five persons, that is to say, the four persons mentioned above and 
one Mahabir under Sections 447 and 352; I. P. C. The trying Magistrate 
acquitted Mahabir, convicted Mahadeo and Bechan under Sections 352 
and 447, I. P. C. and Dargahi and Sukhram under Section 447, I. P. C. 
alone. On appeal the learned magistrate of the 1st class with appellate 
powers set aside the conviction of Mahadeo and Bechan under Section 352, 
I. P. C. but maintained their conviction and the conviction of Dargahi and 
Sukhram under Section 447, I. P. C. The sentence was a small sentence 
of fine. : 

The learned Sessions Judge is of the opinion that the conviction is 
illegal. The first ground mentioned by the learned judge is that the 
trial court had once dismissed the complaint under.Section 247, Cr. P. C. 

and as the dismissal amounted to an acquittal the trial court had no power 
to revive the case without a referen¢e to the Hon’ble High Court. 

It appears that the case was dismissed-on August 1, 1933 by the 
tahsildar magistrate on the ground that on that date neither the com- 
plainant not the accused were present., It is argued by learned counsel on 
behalf of the accused that the dismissal must be deemed to be a dismissal 
under Section 247, Cr. P. C. and such a,dismissal amounted to an acquittal. 
It has, however, come, to light that the case before the magistrate was not 
fixed for August 1, 1933 but for August 2, 1933, and it was only by a 
clerical error that the order sheet stated that the case was to be heard on 
August 1, 1933. The court had fixed August 2, 1933, the parties had 
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been informed that the case was fixed for August 2, 1933 and perhaps 
the reader, misunderstanding the order of the court, put down in the order 
sheet that the case will be heard on August 1, 1933. This mistake was 
repeated on August 1, 1933 when the case was called-on and dismissed in 
the absence of the complainant. The parties attended the court on 
August 2, 1933 and the complainant learnt with surprise that the case 
had been taken up a day before and dismissed. The matter was represented 
to the trial magistrate and he, after investigation and enquiry even from 
the counsel for the accused, decided that a mistake had been committed 
and that the dismissal was made under a wrong impression. He, therefore, 
ordered on August 2, 1933 that the case should proceed and that the 
order of August, 1, 1933 be ignored. I think there is nothing illegal in the 
procedure adopted by the magistrate. The case was not fixed for August 1, 
1933 and the parties were not bound to appear on that date. If the magis- 
trate under a mistake took up the case on a day for which it was not fixed 
and dismissed the complaint, then the dismissal of the complaint cannot be 
said to be one under Section 247, Cr. P. C. The words of the section 
provide for the dismissal of a complaint in the absence of the complainant 
on the day for the appearance of the accused and in order to bring into 
play the consequences mentioned in Section 247, Cr. P. C. the complainant 
should be absent on that day. As held by the Calcutta High Court in 
the case of Achammbit Mandal v. Mabtab Singh’, the order of the magistrate 
dated August 1, 1933 was a mere nullity. The facts of the case in 
Emperor v. Dulla were entirely different and the decision in that case 
simply amounts to this that where a complaint has been dismissed in effect 
under Section 247, Cr. P. C. then a subsequent trial on a fresh complaint 
is barred inasmuch as the dismissal amounts to an acquittal. To my mind 
there is no force in this objection taken by the accused. 

The next point to which reference has been-made by the learned 
judge is that when the parties appeared before the court on August 15, 
1933 the accused applied that the matter had been compromised and the 
learned magistrate ought to have enquired into the allegations contained 
in the application. The explanation given by the trying magistrate and 
the appellate magistrate and the original order of the trial magistrate 
clearly show that the tahsildar magistrate did conduct an enquiry into the 
matter which appeared to be sufficient to him. It is not possible for any 
court to lay down any hard and fast rule as to what the nature and the 
quantum of the enquiry should be. The enquiry should be such as would 
enable a court to decide upon the allegation of the compromise. In the 
present case the tahsildar magistrate came to the conclusion that the parties 
had not compromised the matter and it is not possible for a superior 
tribunal to say that the enquiry made by the magistrate was inadequate in 
law. 

The third objection raised by the accused and accepted by the learned 
Sessions Judge is that the complaint was not made by the proper person 
and in support of this reliance has been placed on the case of Moti Lal v. 


Emperor*. The facts appear to be that the complainant was the person 
ŽI. L. R. 42 Cal. 365 3I L. R. 45 All. 58 
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entitled to the possession of the plots under a mortgage which was subsist- 
ing but he had let out the plots to certain sub-tenants. It is said that if 
the sub-tenants were ejected—say wrongly—by the accused, then it is 
the sub-tenants alone who could have filed a complaint and the com- 
plainant, the person entitled under the mortgage to the possession of the 
plots in question, had no right to file a complaint and the conviction 
following on such a complaint is illegal. The case to which reference has 
been made does not lay down any such proposition of law, and indeed a 
magistrate is entitled to take cognizance of a case, like this, upon a com- 
plaint made by anybody, but it must be proved to the satisfaction of the 
court that the object of the accused was to insult, intimidate or annoy the 
person in possession. If the intention was to insult, intimidate or annoy 
a person who is not in possession of the property then the essential 
ingredient of criminal trespass would be lacking. In Moti Lal’s case the 
house in connection with which trespass was committed was absolutely 
vacant and in the present case the plots in dispute over which the accused 
entered into possession were in the occupation of sub-tenants. 


The fourth contention was that to constitute an offence under 
Section 447, I. P. C. an intention to annoy, insult or intimidate must be 
proved by the prosecution and in this case there was no finding that the 
accused took possession with intent to insult, annoy, or intimidate. The 
law has not been fully stated in this contention. It omits to state that 
when a person commits trespass for the ‘purpose of committing an offence 
even then he would be guilty under Section 447, I. P. C. An intention 
to annoy, insult or intimidate may be proved by direct evidence and may 
be inferred by circumstances. Now in the present case the complainant 


` had obtained possession over the property by virtue of a mortgage executed 


by the elder brother of Mahadeo, the accused, and by the mother of 


` Mahadeo during the minority of Mahadeo. He had remained in possession 


of the property for a number of years when the accused Mahadeo suddenly 
took it into his head to grab the property without bringing a suit for the 
avoidance of the mortgage in a court of law. It is said that he trespassed 
on the land not with any intention to annoy, insult or intimidate but in 
the bona fide assertion of his title. It is impossible for any court to 
hold that the assertion made by the accused was in good faith. The court 
below has distinctly held that the action of the accused was palpably 
high-handed. ‘This is a finding from which an inference to insult, annoy, 
or intimidate might be inferred. Further according to the lower appellate 
court, it was proved that there was a threat of bodily injury. I am in 
entire agreement with the cases cited before me by learned counsel for the 
accused and which have decided that the intention of the accused must be 
present before a conviction under Section 447, I. P. C. can follow. The 
mere fact that an accused might have the knowledge that his act would 
annoy, insult or intimidate the person in possession would not be sufficient, 
but at the same time the intention might be proved by circumstances, and 
in the present case the circumstances point indubitably to an intention to 
commit an offence or to insult, intimidate or annoy and they are not 


consistent with a bona fide assertion of title. 
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The fifth objection relates to an order passed under Section 522, Cr. 
P.-C. The learned Sessions: Judge is of the opinion that when the lower 
appellate court acquitted the accused of the offence under Section 352, 
I. P. C., an order restoring possession to the complainant was not justified 
under Section 522, Cr. P. C. inasmuch as the conviction of the accused 
was not under an offence attended by criminal force or show of force or by 
criminal intimidation. The mere fact that the accused were acquitted 
of assault and convicted only under Section 447, I. P. C. does not. 
mean that no criminal force or show of criminal force or criminal 
intimidation was present in the conduct of the accused. The appellate 
magistrate says in his explanation that the action of the accused was palpably . 
high-handed and that there was threat of bodily injury and that he had 
held in agreement with the tahsildar that the dispossession of the batai-, 
holders as well as the mortgagee’s heirs had been by show of force. 
There is, therefore, no flaw in the order under Section 522, Cr. P. C. 
Finally, the learned Sessions Judge was of the opinion that the accused 
Dargahi and Sukhram were- mere labourers and it cannot be said by any 
stretch of imagination that they entered into the fields with the intention 
of insulting or annoying the complainant. With this objection I agree. 
The labourers were asked by Mahadeo and Bechan to sow the fields and 
in the absence of any evidence it cannot be said that they were aware of 
the true state of affairs and having entered into a conspiracy with 
Mahadeo had made an attempt to further the cause of Mahadeo. They 
were labourers and were at the call of any one who chose to pay them. 
They could not, therefore, be convicted under Section 447, I. P. C. 

The result of what I have stated above is that I accept the recom- 
mendation of the learned Sessions Judge so far as Dargahi and Sukhram 
are concerned, set aside their conviction under Section 447, I. P. C. and 
direct that the fine or any portion of it, if paid by them, be refunded. 
I refuse to accept the recommendation in the case of Mahadeo and 
Bechan, their conviction and the sentences will stand. Let the record be 
returned, an 


BHAGIRAT LAL 
Versus 
. KING-EMPEROR* 
Penal Code, Secs. 192 and 193—Accused fabricates false evidence to defend him- 
self—Whether can be convicted under Sec. 193, I.P. C. 

Sec. 192 applies to an accused person who fabricates false evidence in 
order to defend himself. There 1s no warrant for the conclusion that 
there is an absolute protection or privilege in favour of an accused person 
who can escape from the penalty imposed by Sec. 193 by reason of being ` 
dan accused person. 

King-Emperor v. Ram Khilawan, I. L. R. 28 All. 705 distinguished; 
King-Emperor v. Ram Nana Hagavne, I. L. R. 46 Bom. 317 referred to. 
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Judge of Muzaffarnagar. 
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` S. K. Mukerji for the applicant. ` 


M: Waliullah (Assistant Government Advocate). for the Crown. 


The judgment of the Court was delivered by 


` SuLamman, C. J.—This is an application in revision by an accused 
person against whom a complaint under Sec. 476 of the Criminal 
Procedure Code has been ordered to be filed by the Magistrate in whose 
court he was being tried under Sec. 4 of the U. P. Adulteration Act. 
The case against the accused was that he had exposed adulterated ghee 
for sale. In his defence he produced a phial containing some ghee 
stating that it had been given to him by the Health Officer at the time he 
took a sample of the ghee, with the request that it be tested again by 
the Public Analyst at his expense. The Magistrate thought that the 
colour of the contents of the original phial was different from that of the 
contents of the phial produced by the accused and also thought that 
the seals purporting to be those of the Health Officer on the two phials 
were not the same. Accordingly he took proceedings under Sec. 476, 
Cr. P. C. against the accused for having fabricated false evidence. The 
revision came up before a learned judge of this Court who has referred 
it to a division bench. f 


The facts of this case have not yet been finally found. There is 
only a suspicion against the accused so far. The question whether the ghee 
which was exposed by the accused for sale was identical with the sample in’ 
the original phial or in the second phial, is a question of fact which may 
have to be decided in the criminal case itself. On the face of it, therefore, it 
seems to be premature for the Magistrate to form an adverse opinion 
against the accused and without himself enquiring into the matter and 
recording a clear finding, to direct the prosecution of the accused under 


Sec. 193, IL P. C. 


But we cannot accept the contention urged on behalf of the accused 
that there is an absolute protection or privilege in favour of an accused 
person who fabricates false evidence in order to defend himself. Sec. 
192, I. P. C. is quite general and applies to every person who causes any 
circumstance to exist ....intending that such circumstance may 
appear in evidence in a judicial proceeding, or in a proceeding taken by law 
before a public servant as such, or before an abitrator, and that such 
circumstance so appearing in evidence, may cause any person who 
in such proceeding is to form an opinion upon the evidence, to entertain 
an erroneous opinion touching any point material to the result of the 
proceeding. Such a person is said to fabricate false evidence. 

` The first paragraph of Sec. 193 provides punishment for fabri- 
cating false evidence for the purpose of being used in any stage of a 
judicial proceeding; while the second paragraph provides punishment 
for a person who ‘in any other case intentionally fabricates false evidence. 
Obviously the other cases implied are the cases mentioned in Sections 191 
and 192, I. P. C. 

On the language of these sections it is impossible to hold that the 
accused is in any more privileged position than an ordinary person. To 
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Cxminai say so would be dangerous and would put a premium. on the fabrication 
[s4 and manufacture of false evidence in judicial proceedings by accused 
ersons. 
BHAGAT LAT The learned adyocaté for the applicant relics on the case of K.-E. v. 
ate Ram Khilawan', That was a somewhat peculiar case. The learned 
Judges took the finding of the Sessions Judge, which was 5 the ground of 
eee `the conviction, to be that 


1934 








the accused endeavoured to make it appear that the murder was committed 
at a place different from that at which it was perpetrated, and thereby ; 
fabricated false evidence. 

This was understood to be nothing more than that an accused person 
had been charged either with giving or fabricating false evidence. 

with the sole object of diverting suspicion from himself and concealing 
his guilt in regard to a crime with which he is charged. 

The learned Judges probably did not mean to lay down anything more 
than this that, where an accused person fabricates false evidence with the 
sole object of diverting suspicion from himself and concealing his guilt he 
cannot be convicted under Sec. 193, I. P.C. Of course, the mere intention 
to divert suspicion and conceal one’s guilt need not necessarily amount to 
fabricating evidence which may appear in a judicial proceeding or in a 
proceeding taken before a public servant or before an arbitrator so that 
such authorised person would form a different opinion. But if the act of 
an accused person comes within the language of Sec. 192, I. P. C. it is 
difficult to see how he can take shelter: behind the circumstance that he is an 
accused person. The opinion expressed in Ram Khilawan’s case was not 
followed by the Bombay High Courtin K.-E. v. Ram Nana Hagavne’. 
We are of opinion that the view expressed in Ram Khilawan’s case was due 
to the peculiar way in which the learned Sessions Judge had recorded his 
finding, which apparently. did not amount to more than stating that the 
sole object of the accused was to divert suspicion from himself. In that 
view the case would be distinguishable. 

We are therefore of opinion that there is no warrant for the conclusion 
that any special protection is intended to be afforded to accused person who 
can escape from the penalty imposed by Sec. 193 by reason only of being 
accused persons. 

We would, however, make it clear that we express no opinion on the 
facts of this case because they have not yet been finally determined by the 
learned Magistrate. In our opinion the prosecution of the accused under 
Sec. 193 is premature. The stage for making such an order would arise 
if the magistrate in disposing of the case under Sec. 4 of the U. P. 
Adulteration Act came to a finding against the accused. We therefore 
quash the proceedings under Sec. 193, I. P. C. upon the filing of a com- 
plaint under Section 476, Cr. P. C. _ against the applicant. . 


Proceedings quashed 
ŽL L. R. 28 All. 705 "LL R 46 Bom. 317 
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UPENDRA NATH BASU (Defendant) 
versus 


MUNICIPAL BOARD, BENARES (Plaintiff )* 


_ Municipalities Act, Sec. 151—‘Vacant and unproductive of rent?—Meaning of — 





Building with garden—Building unrented—Garden maintamed by owner and ` 


produce taken by him—When premises deemed to be “vacant and unproduc- 
tive of rent.” 


A building is “vacant and unproductive of rent” within the meaning of 
Sec. 151, Municipalities Act, when neither the owner nor his relations or 
friends occupy it, nor is it let out to any tenant or lessee. 

Factors to be taken into account in determining when a building with a 
garden, which is maintained by the owner and the produce of which is 
taken by him during the period the building remains unoccupied and 
unrented, is “vacant and unproductive of rent” within the meaning of 
Sec, 151, Municipalities Act, enumerated. 

SECOND APPEAL from a decree of BABU MATHURA Prasap, Second 
Additional Subordinate Judge of Benares, confirming a decree of 
Basu ManesHwart Dayan, City Munsif. i 


B. Malik for the applicant. | 
Harnandan Prasad for the respondent. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a defendant’s appeal arising out of a suit 
brought by the Municipal Board for recovery of house and water taxes 
assessed on the defendant’s house and garden. For a part of the period 
in dispute the defendant did not personally occupy the premises in the sense 
that neither he nor his relations lived there. It is also a fact’ that during 
part of the-period no tenant ever occupied the premises. But during this 
time the defendant maintained the garden in the compound. He had a 
gardener whom he naturally paid a monthly salary and who was living in 
a hut in the compound, and he also had bullocks working in order to irri- 
gate the numerous fruit trees and plants in the compound. During 
this time he also appropriated the produce of the garden. ‘There is no 
suggestion that he sold the produce. Certainly he did not let out the 
fruit trees during part of the period. . ; 

But inasmuch as the defendant got some produce from the garden, 
although he spent money in maintaining the same, the courts below 
have held that the building with the compound did “not remain vacant” 
and “unproductive of rent” and that accordingly the defendant was liable 
to pay the Municipal taxes. 

The case depends on an interpretation of Sec. 151 of the Muni- 
cipalities Act. It is headed as “Remission by reason of non-occupation” and. 
provides that when a building or land has remained vacant and un- 
productive of rent for ninety or more consecutive days during any year 
the Board shall remit or refund a proportionate amount of the tax. 

The important words are “remained vacant” and “unproductive of 
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rent”. Obviously the word “vacant” does not mean that the land should 
be barren land and be not covered by trees or vegetation. Obviously the 
word “vacant” is used in the sense of non-occupation, that is to say, 
although there may be a garden on the land, it may nevertheless be in 
some cases unoccupied. Similarly the words “unproductive of rent” 
would not mean a building which is not capable of producing rent. If 
that were the meaning attributed to it, then the result would be that so 
long as the building is habitable and therefore capable of producing rent, 
it would be liable to taxes, although it remains unoccupied. We do not 
think that that is the meaning of the section. It ‘means that a building 
is' vacant and unproductive of rent when neither the owner nor his rela- 
tions or friends occupy it; nor is it let out to any tenant or lessec. 

The difficulty in the present case arises from the fact that the com- 
pound covers a large area within which the building is situated. The 
building has no doubt remained unoccupied and unrented during the 
period in dispute. But the garden has been maintained by the owner, 
and on the one hand the owner has spent money in maintaining it and 
on the other he bas taken the produce from his garden. The question 
then arises whether the building with the land has remained vacant and 
unproductive of rent or not. i 

There would be no difficulty in deciding the point in extreme cases. 
The difficulty, of course, arises in cases which are on the border line. In 
a case where a compound is a-mere appurtenant to a building and while 
waiting for the building to be rented the owner maintains the compound 
in order that the house may not deteriorate, then if he takes the produce 
while waiting for some tenant to take the house, it would be difficult to 
say that he is occupying the premises or that the premises are productive 
of rent. On the other hand, if he deliberately neglects the house but 
prefers to make profit out of the maintenance of the garden in the large 
compound, it would be difficult to hold that he is not occupying the land 
but keeping it vacant. It, therefore, follows that each case has to be con- 
sidered on its own circumstances, and it is impossible to lay down any 
hard and fast and inflexible rule applicable to all cases. Much will 
depend on the relative value of the garden and the house and the ratio of 
the income which the garden can yield and the amount of rent which the 
house can fetch. ‘The intention of the owner may also have to be taken 
into account, and the position would vary according as he is maintaining 
the garden and taking the produce under pressure of necessity because 
his house remains unrented, or whether he neglects the house and deli- 
berately makes profit out of his garden. 

The courts below have not approached this case from this standpoint 
and have assumed that if the owner takes any produce, howsoever small, 
he occupies the whole building with the compound. ‘This, in.our opinion, 
is not the correct view to take. There ought to be a clear finding whether 
in the special circumstances of this case the premises can be said to have 
remained vacant or whether they were occupied by the owner. 
`o The learned advocate for the appellant has urged before us that there 


should be a further issue as to whether notice had been given that water 
e 
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connection should be cut off. This point does not appear to have been 
expressed before the lower appellate court for the obvious reason that if 
the premises were really occupied, then the defendant would not be exempt 


from i payment of water tax merely because he had got the connection 
cut off. í 


We accordingly send, down the following issue to the trial court 


through the lower appellate court for determination in the light of the 
observations made above: — 


Did the premises, which constitute one tenement, remain vacant and 
unproductive of rent during the periods in dispute? 

As vhe issue is practically a new one, we direct that the parties would 
be at liberty to produce any fresh evidence which they may choose to 
offer. The findings are to be returned within three months if practicable. 


Issue remitted 


COLLECTOR OF BULANDSHAHAR (Defendant) 
VETSUS 
GOKAL CHAND (Plaintiff) * 


Court of Wards Act (Local Act, IV of 1912), Secs. 51 and 50—Release of an 
estate from superintendence of Court of Wards—When takes place— Secs. 54 
and 17—Notice under Sec. 54—What it must state—Whether can be com- 
bined with notice under Sec. 17—Effect of failure to give notice under Sec. 54. 

The notification referred to in Sec. 51, Court of Wards Act, is of the 
fact of the release of an estate from the superintendence of the Court of 
Wards and the Section does not mean that the release cannot take effect 
till it has been notified in the Gazette. The release can take effect only 
when some act is done by the Collector as representative of the Court of 
Wards and mere sanction of the Court of Wards does not automatically 
bring about the release of an estate. An examination of the Court of 
Wards Manual makes it clear that the release can only take place on the 
date which is fixed by the Collector and announced previously and on 
which date he complies with the requirements of the rules laid down in 
the Manual. 

The Court of Wards Act contemplates two separate and independent 
notices. One under Sec. 17 in order to keep alive the claim and to pre- 
vent it from being deemed to be discharged, and the other under Sec. 54 
so as to make the suit maintainable. It is however possible for a claim- 
ant to combine the notices under Sec. 17 and under Sec. 54, when 
limitation is about to expire, in one single document, but the document 
must profess to be such a compound notice and must inform the Collector 
that notice of the civil suit is being served upon him so that he may 
be ready with his defence. Failure ta comply with the mandatory 
provisions of Sec. 54, Court of Wards Act, must lead to the dismissal of 
the suit. Sec. 54 is comprehensive enough to include a suit on a pro- 
missory note brought against the ward. 

Maqsud Ali v. Deputy Commissioner of Bara Banki, A. I. R. 1928 
Oudh 495, Baroda Kant Sen v. Court of Wards, 1931 A. L. J. 949 and 
Bhagchand v. Secretary of State, 25 A. L. J. 641 relied on. 
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First APPEAL from a decree of SHANKAR LaL Esq., Subordinate 
Judge of Bulandshahar. 


Muhammad Ismail (Government Advocate) for the appellant. 
P. L. Banerys, Shiva Prasad Sinha and Babu Lal Mital for the respondent. 


This appeal was heard by a bench consisting of Sulaiman, C. J. and 
Thom, J. who passed the following order on October 10, 1933:— 

This is an appeal by the Collector as manager of the Court of Wards 
against the plaintiff who was the creditor of the wards. In August 1927 the 
estate of the wards was taken over under the superintendence of the Court of 
Wards and the Collector of Bulandshahr began to manage the estate. The 
plaintiff Gokal Chand held a promissory note dated June 26, 1926, said to have 
been executed by the wards for Rs. 5,000 which together with interest amounted to 
Rs. 6,750 on June 10, 1929, when the present suit out of which this appeal has 
arisen was filed. Originally the Collector was not impJeaded as a defendant, but 
on his own application dated July 23, 1929, he was made a defendant. In this 
application he alleged that the estate had not till then been released by the Court of 
Wards and that the suit as against the defendants named in the plaint was improper 
and contrary to law and that the Court of Wards proposed to set up a defence 
in the case on behalf of the defendants and could not do so unless it was made a 
party. He accordingly prayed that he might be made a party and allowed an 
opportunity to set up a defence. The court, on July 31, 1929, made the Collec- 
tor a party. In the written statement filed on his behalf he took the plea iter 
alia that the estate had not been released by the Court of Wards and inasmuch 
as no notice had been given to the Collector under Sec. 54 of the Court of 
Wards Act the suit was not maintainable. It may be added that a similar plea 
had been taken by the other defendants in their written-statements. 

The court below has come to the conclusion that the estate had in fact 
been released on June 10, 1929, and that accordingly there was no defect in 


_ the suit either on the ground of original non-joinder of the Collector or on 


account of want of proper notice to him. The learned Subordinate Judge has 
further held that a previous notice given by the creditor under Sec. 17 of 
the Court of Wards Act in substance complied with the requirements of the 
provisions of Article 54 of that Act. There were other pleas as regards absence of 
due execution and want of consideration which have all been decided against the 
defendants and which are not now seriously pressed before us in appeal. The 
two main points for consideration before us are: 

(1) whether the estate had or had not been released by the Court of Wards 
on June 10, 1929; and 

(2) if it had not been released, then whether any notice as required by Sec. 
54 of the Act was served on the Collector. 

It appears that owing to difficulties experienced in paying off the large debts 
that were outstanding the Collector reported to the Court of Wards for the 
release of the estate and the Court of Wards applied to Government for sanc- 
tion to release the estate. On May 3, 1929, the Governor-in-Council granted 
the necessary sanction under the third proviso to Sec. 44 of the Court of 
Wards Act (Act IV of 1912) to the release of the estate from the superintendence 
of the Court of Wards. This sanction was communicated to the Board of 
Revenue, and the Secretary to the Board of Revenue forwarded a copy of the 
sanction to the Commissioner of the Division “for information and necessary 
action”. The letter further drew the attention of the Collector to Rules 341, 
342 and 345 of the Court of Wards Manual and asked that actual date of 
release be reported for publication in the U. P. Gazette. 

On Nay 29, 1929, the Commissioner forwarded a copy of that letter to 


~ 
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the Collector of the District for necessary action. On May 30, 1929, the Collector 
on receipt of it sent it to the Special Manager, Court of Wards, for compliance. 

On June 1, 1929, the Special Manager of the Court of Wards addressed a 
note to the Collector saying “if you say I may fix June 10, as the date for the 
release of Fatima Begam’s estate.” ‘The Collector thereupon said “yes” on June 
3, 1929. ‘This endorsement was received by the Special Manager on June 4, 
1929, and on the same date he noted thereon “orders issued”. On June 6, 1929, 
the Special Manager forwarded it to the head clerk saying “issue orders to all 
the creditors and inform the ward; hand over all the papers to her son on June 
10, 1929.” 

One more document is a parwana issued by the Special Manager to the 
plaintiff in which he stated that as the order for the release of the estate had 
been received from Government, information was given that the estate “will 
soon be released from the management of the Court of Wards”. In this parwana 
no specific date was mentioned for the release. 

Apparently something more was done in pursuance of the order referred to 
above, but we are somewhat in the dark as to what exactly happened on June 
10, 1929, which had been the date fixed for the release of the estate. 

All that we know is that on July 23, following, the Collector applied 
to the court asserting that the estate had not in fact been released till then. 
Subsequent correspondence to some extent indicates the same. We have not 
got before us all the correspondence, but on October 10, 1929, a Government 
order was issued from the Revenue Department to the Secretary, Board of 
Revenue, in the following terms: “With reference to your letter No. 
631|X-127(22)|29, dated October 1, 1929, I am directed to say that, in the 
circumstances stated, Government are pleased to cancel the order issued in 
Government Order No. 732|A-184, dated May 3, 1929, sanctioning the release 
of the Fatima Begum’s estate, Bulandshahr district, from the superintendence of 
the Court of Wards” A copy of this order was forwarded in the usual 
course by the Board of Revenue to the Commissioner who sent it on to the 
Collector for information and necessary action. 

It seems to us that the Government order proceeded on the assumption that 
the estate had not been released and that it was not necessary to assume superin- 
tendence afresh, but that it was sufficient merely to cancel the previous sanction 
which had been issued. It is also an admitted fact that no notification was pub- 
lished in the Government Gazette announcing that this estate was ever released 
or that it was taken over under the superintendence again. 

On the other hand, all the proceedings up to June 6, 1929, point to the 
conclusion that the estate was to be released on June 10, 1929, and would have been 
so released in the ordinary course. 

The plaintiff asked for the inspection of all the papers and correspondence pass- 
ing between the Collector and the Court of Wards from the time the assumption 
of the superintendence till the time of the suit. The Court of Wards took the 
plea that most of these papers were confidential and could not be disclosed. The 
Special Manager, B. Debi Charan, went into the witness box and although he 
stated that the estate had not been released by the Court of Wards he declined 
to supply detailed information on certain questions put to him by the counsel for 
the plaintiff. The court also, considering that some of the correspondence was 
confidential, did not insist on its production. 

The learned Subordinate Judge, however, has come to the conclusion that 
because the Court of Wards had done all that it could have done on May 21, 
1929, the estate was in the eye of the law released. His conclusion seems to be 
that in view of what had happened up to June 6, 1929, the estate must be deemed 
to have been duly released. In our opinion this view is not correct. 
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The order of the Board of Revenue, forwarding a copy of the sanction received 
from Government, to the Commissioner for necessary action and directing the atten- 
tion of the Collector to Rules 341, 342 and 345 as well as asking for report as 
to the actual date of the release did not automatically bring about a release on 
May 21, 1929. Obviously a convenient date had to be fixed by the Collector 
on which the requirements of the rules could be complied with and that date 
was to be reported to the Court of Wards. No doubt it was not necessary for 
the release to become operative that it should be notified in the Government 
Gazette. The notification referred to in Sec. 51 is of the fact of the release 
and the section does not mean that release cannot take effect till it has been notified 
in the Gazette. But there is no doubt that a date for the release has to be fixed and 
the release comes into effect on such date, and it is this date which has to be 
reported to the Court of Wards in order that necessary notification may be 
issued. We must therefore hold that the release did not come into effect earlier 
than June 10, 1929, and we must also hold that the Collector had in fact fixed 
that date for the release of the estate. 

On the other hand, the mere fact that the Government proceeded on the 
assumption that the estate had not been released and that the sanction previously 
given could be revoked or the fact that there had been no notification in the 
Government Gazette would not be absolutely conclusive. It may well be that 
although having regard to what happened on or about June 10, 1929, the estate 
-was in the eye of law released, nevertheless the local authorities and the Court 
of Wards on their recommendation took the view that the estate had not in 
law been released. It seems to us that the court ought to have brought to its 
notice all the facts which happened on or about June 10, 1929, which had been 
fixed for the release and not merely the subsequent opinion of the higher authori- 
ties that the estate had not ın fact been released. 

We have already noticed that the plaintiff asked for the inspection of the 
papers of the Court of Wards and for production of the correspondence. These 
were not produced on the ground that they were confidential. ‘No doubt many 
of the papers must be confidential and it is for the Court of Wards in charge of 
those papers to consider whether it would or would not allow them to be pro- 
duced in court. But as the present claim is being defended in the interests of 
privaté owners, reports containing a recital of the facts as they happened on or 
about June 10, 1929, might not be so confidential as to make it impossible for 
the Court of Wards to allow them to be produced. But we undoubtedly find 
it very difficult to decide this question of fact without having before us the 
detailed particulars which must be contained in the reports submitted by the 
Special Manager and the Collector on or about that date. The defendant has 
undoubtedly these reports in his possession and it seems to be unfair to the 
plaintiff that it should be held that the estate had not in fact been released when 
the important documents which would establish the fact conclusively are actu- 
ally withheld. We would accordingly allow this case to stand out for two 
weeks in order that the counsel for the defendant may ascertain whether the 
Court of Wards would be prepared to produce in Court (1) the report, if any, 
made by the Special Manager of the Court of Wards on or after June 6, 1929, 
recommending that the estate should not be released or that its release should 
be cancelled; 

(2) the report of the Collector made to the Court of Wards through the 

Commissioner on or after June 6, 1929, and before July 21, 1929, in which he 

might have recommended that the estate should not be released or that its release 

should be cancelled; and 

(3) the communications that passed between the Special Manager and the 

Collector between June 6 and July 23, 1929, which would show why the original 
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intention of releasing the estate was abandoned, if at all. i 

In pursuance of the Court’s order dated October 10, 1933 the Court of 
Wards tendered fourteen documents, which were admitted in evidence 
under Or. 41, R. 27, C. P. C. The facts as they emerged after the 
admission of this new evidence are set out in the judgment of the Court 
dated October 31, 1933 and are reproduced below:— 

Three suits, Nos. 47, 48 and 60 of 1929, werè filed in the court of the 
Subordinate Judge at Bulandshahr by different sets of plaintiffs against the same 
defendants. The first two suits were filed on June 10, 1929 and the last one on 
July 12, 1929. First Appeal Nos. 299 and 300 of 1930 arise out of the first 
two suits respectively and F. A. No. 298 of 1930 arises out of the last suit. 
For the sake of convenience it would be necessary to dispose of all these three 
appeals by one principal judgment inasmuch as the points arising in the three 
cases are identical. 

The facts are given at some length in our order dated October 10, 1933 in 
F. A. No. 299 of 1930 which arose out of the first suit No. 47 of 1929. A 
history of the proceedings which took place between the parties upto June 6, 
1929 and again from July 30, 1929 onwards are also given in that order. In order 
to complete it'it is necessary now to state what happened during the interval as 
now appears from the additional evidence admitted by us. 

June 10, 1929 had been fixed as the date for the release of the estate to the 
ward. On that date her son applied to the Special Manager that an order for 
releasing the estate had been received on June 8, 1929 directing that charge 
should be taken over on June 10, and that the bond should be registered, but 
that the ward was at Meerut and as those days were the days of a religious holi- 
day she -would come after those holidays, namely, on June 19, and would get 
the bond registered and that in the meantime he would have all the papers ready 
and would file them. The Special Manager noted on it that he should be 
informed that this should be done on the 19th positively. Intimation was again 
sent that the taking of the charge and the registration of the bond should take 
place on June 19, 1929 positively. The ward’s son again applied that the bond 
would be faired out and typewritten on July 1. On this the Special Manager 
wrote to the Collector that the ward’s son wanted that the estate should be 
released on July 1, 1929, as he had already told him verbally and that, if approved, 
the Collector might fix July 1 as the date for releasing the estate. On this the 
Collector put -down “yes”. But on July 1 the ward did not turn up although 
she had been informed that the bond should be executed on the 1st of that month. 
Either the Collector or the Special Manager (the signature is illegible) ordered 
that it should be put up when she came. There was a second note on July 3,.1929 
that the ward had not turned up till then and that the execution of the release 
bond and the report to the court were being delayed. On the 4th it was ordered 
that a registered letter should go to her enquiring why she did not send her son 
on July 1 to take over charge and that she might be asked to take charge at 
once. This letter was duly received but neither the ward nor her son came till 
July 6. Either the Collector or the Special Manager noted on July 8, 1929 
“await reply”. The registered letter sent to the ward was returned with the 
endorsement “refused”. 

The proceedings dragged on, and on July 16, 1929, the registered letter 
which had been returned was put up for orders. On July 17, 1929 the Special 
Manager reported to the Collector that the ward’s son had been told that he 
should get the estate released on July 1, 1929 if the Collector agreed to it, but he 
did not come on that date and the registered letter sent to the ward had been 
returned with the endorsement “refused”. The Special Manager asked the Collector 
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Crm that if the latter wanted to give her more time he might fix some other date 
pone for the release of the estate and suggested that August 1 should then be 
ts fixed and the Si informed accordingly. On this the Collector, on July 21, 
Coirkeion, or 1929, noted ‘ The Special Manager then, on July 22, directed that orders 
Burano- should issue to ee ward to get the estate released on August 1. On July 23, 1929, 
SHAHAR q letter was issued to the ward that the Collector had fixed August 1, 1929 for 
d the release of the estate and that she should get the deed of release executed and 
Cuanp Tegistered. On July 30 a medical officer wrote to the ward’s son that she could 





Sulaiman, 


Thom, J. 


not reach her village by July 31 as the condition of her heart was not good 
enough to allow her to travel over such a long distance. On August 1 the 
ward’s son informed the Special Manager that he had wired to his mother asking 
her to come but she had not arrived. On August 2, 1929 the Special Manager 
reported to the Collector that the ward’s son was expecting his mother shortly 
and as soon as she came the estate would be released. He asked for instructions 
whether he should wait for her arrival or release the estate handing over the 
charge to her son. He also noted that the Government Pleader had advised him 
that the estate could not be released unless the release bond was signed and executed 
by the ward herself. On this the Collector made the following order on August 3, 
1929: 
“We shall have to wait some time more”. No other date appears to 
have been fixed for the release thereafter. 

On July 23, 1929, the ward filed an application in the court stating that 
her estate was still under the management of the Court of Wards and praying 
that the Collector of Bulandshahr, who was the Manager of the Court of Wards, 
should be made a party to the suit. The plaintiff did not admit this allegation 
but in order to remove any possible contention, agreed to allow the Manager of 
the Court of Wards to be made a party to the suit. The court on this ordered 
that the plaintiff should apply for making the Court of Wards a party to the 
suit. - 
In the meantime, the Collector applied to the court on July 30, 1929 stating 
that the estate was under the management of the Court of Wards and the Collec- 
tor was in charge of it and that the estate had not till then been released by the 
Court of Wards. It was further stated that the suit as against the defendant was 
improper and contrary to law and that the Court of Wards proposed to set up 


a defence in the case on behalf of the defendant but could not do so unless the - 


Court of Wards was made a party. The Collector accordingly prayed that he 
be made a party to the suit-as manager of the Court of Wards and might be 


allowed an opportunity to set up a defence. On this application the plaintiff 


filed another application on the same date stating that he had no objection to 
the application made by the Collector as the Manager of the Court of Wards for 
being made a party to the case and that in case the application was allowed, 
permission might be given to the plaintiff for making an amendment in the 
‘plaint. The court ordered that the petitioner should file an application for the 
amendment of the plaint which he-wanted to make and that order would be passed 
thereon then, but dismissed the application for making the Court of Wards a 
party to the suit. It was on this that the plaint was amended and the Collector 
was added as a party and paragraphs 3 and 4 were redrafted. The history of 
ey proceedings from this date onwards has already been- given in our previous 
order. 

We may, however, mention two letters. On August 23, 1929 the Collec- 
tor wrote to the Commissioner that the order received for the release of the 
estate had been communicated to the ward and June 10, 1929 had been fixed for 
the purpose but the lady got suddenly ill and left for her village and in the 


meantime the creditors filed suits and got the money which was standing to 
; : 
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the credit of the estate attached. He stated that the claims of these 
creditors had not been admitted by the Collector and they had made a 
mistake of not joining the Court of Wards as a party to the suit and not giving 
the necessary notice and that therefore the Collector was advised by 
whe Government Pleader that the suits havıng been filed on the last day of 
lmitation, if defended, would be dismissed. He informed the Commissioner 
that as the cases were pending and objection had been raised on behalf of the 
Court of Wards, the estate stood to lose a big sum of money by its release at 
that moment. He accordingly suggested that it might not be released till the 
cases were decided. The Board of Revenue, as the Court of Wards, accepted 
the recommendation of the Collector and on October 1, 1929 sent 
a communication to Government stating the facts already mentioned by the 
Collector and expressing their opinion that it- would be unfair to the lady to 
release the estate until the cases were decided. The Board made the request 
that Government would be pleased to cancel their previous order of sanction for 
the present. The Government accepted this recommendation and ultimately 
cancelled the previous sanction. This completes the whole history as far as can 
be gathered from the correspondence that is now before us. 

The state of affairs disclosed by these- proceedings clearly shows that the 
ward, on the one hand, and the creditors on the other, were manceuvring for 
position. In the early stage the Collector does not appear to have made up his 
mind that the release should not take place in order to defeat the creditors’ 
claims, but later on he appears to have acceded to the suggestion made on behalf 
of the ward that the release should not.take place. 5 


The creditors apparently came to know that June 10, 1929 had been fixed 
by the Collector for the release of the estate. They also apparently came to know 
that a large sim of money was lying in the Government Treasury to the credit 
of the estate which would be paid over to the ward as soon as the estate was re- 
leased., They believed that if they filed their suit on June 10, 1929, the very 
date on which the estate was to be released, and got the money attached, they 
would be able to recover their amount quickly. They acted on that information 
and proceeded on the belief that the state would be actually released on June 10, 
1929. This accounts for the institution of their suit on that date and the 
omission to implead the Collector in the suit. As a matter of fact, June 10, 
1929 was not the last day of the limitation at all. The three years on the first 
promissory note would have expired on Junc 26 and the three years on the second 
and third promissory notes on July 26. The necessity for the hurry in the filing 
of the suit was due to the proposed attachment of the money in the hands of the 
Court of Wards which was in contemplation. We know it as a fact that 
immediately on the institution of the suit an application for the attachment of 
the money was made and an attachment order issued in the evening of June 10: 

On the other hand, the advisers of the ward seem to have concluded that if 
by some means or other the release of the estate were postponed the creditors 
would be placed in a fix and their omission to implead the Collector might 
ultimately prove fatal. The ward apparently left the place and possibly evaded 
appearance before the Collector and produced a medical certificate to show that 
she was ill. It is impossible for us to say definitely whether this was true or 
whether it was a mere dodge to serve as an excuse for non-appearance. But the 
fact remains that she did not appear to take over charge of the estate and the 
Collector accommodated her and postponed the date fixed for the release from time 
to time. On July 23, 1929 the creditors were informed by the application made 
by the ward that the estate had not in fact been released. If they had acted 
promptly they still had a winning card in their hands as by serving notice on the 
Collector immediately they would have gained two months extra time. e but they 
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Crm did not do this and took up the position that the estate had in fact been released. 
Again, when the Collector applied on July 30, 1929 the creditors did not accept 


ae the position that the estate had not in fact been released. 
re aa oF After reciting the facts as reproduced above the judgment proceeds 
sHanan âS follows:— 
v. Two important questions arise in consequence. The first is whether 
SOENE the estate was in fact released on June 10, 1929. If the estate was released 





then there is absolutely no difficulty in the suit and the plaintiff’s claim 
paler must succeed. On the other hand, if the estate was not in the eye of the 
Thom, i 7. law released on June 10, 1929 then the Collector was a necessary 
party`to the suit and without previous notice the suit would not be 
maintainable against him. A subsidiary question will arise whether 
an application made on a previous occasion was tantamount 
to notice and fulfilled the requirements of Sec. 54 of the Court of Wards 
Act. If the previous application was not a sufficient notice then the suit 
must be dismissed on the ground of want of due notice. If, on the other 
hand, the previous notice was sufficient then there would be no difficulty 
as regards limitation because the two months’ extra time allowed to the 
plaintiffs would be excluded and the suit would be within time. So the 
second question is, whether the previous applications made by the Col- 
lector amounted to valid notices. 

We may also mention that the learned counsel for the plaintiffs has 
pointed out that there are certain acknowledgments on the record which, 
according to him, would save limitation. It is wholly unnecessary to go 
into this question at this stage because if due notice had been given then 
limitation is obviously saved. If no notice had been given then the suit 
must be dismissed. ‘The question whether there had been an acknowledg- 
ment which would save limitation would only arise when a fresh suit is 
instituted. We may also point out that there is no statement in the plaint 
indicating that on account of any acknowledgment of the date made by the 
defendant limitation had been saved as required by Order 7, Rule 6, 
Cc. P. C. 

As indicated in our previous order everything up to June 6, 1929 
pointed to the estate being released on June 10. While everything from 
July 23 onwards showed that the estate had not been released. ‘The 
question is whether it was in fact released on June 10. 

When a Court of Wards takes over the superintendence of an estate 
its management and right to possession vest in it for the time being. 
When the estate is released the management passes on to the ex-ward. 
The responsibility of the Court of Wards has to cease on the date of the 
release. Up to the time of the release the Court of Wards continues to 
be liable for all claims. ‘The question is what is the point of time at 
which the release of an estate can legally take place. Unfortunately the 
Court of Wards Act is not quite clear. But one must presume that 
unless release legally takes effect on the date of the original sanction by 
the Court of Wards, the release can take place only when some act is done 
by the Collector as representative of the Court of Wards. We have 


already given reasons in our previous order why the sanction of the Court 
e 
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of Wards would not automatically bring about the release of an estate. 
In this particular case we have also pointed out that the form of the 


. sanction indicated that the Collector was to comply with the rules laid 





down for the release of an estate by the Court of Wards and was to fix 
“the actual date of release” and report the same for publication in the 
U. P. Gazette. On an examination of the rules in the Manual which 
calls upon the Collector to do certan things it is quite clear that the 
release can only take place on the date which is fixed by the Collector 
and announced previously and on which date he complies with the 
requirements of the various rules which we shall mention presently. It 
is, therefore, our conclusion that the estate could not possibly have been 
released before June-10, 1929 which was the first date fixed by the Col- 
lector for the release. ` 


Chapter VI of the Court of Wards Act contains the provisions 
relating to the release of an estate. Under Section 44 the power vests in 
the Court of Wards to release an estate at any time. Section 45 gives it 
power to retain superintendence in the case of the death of the ward and 
certain other cases. Under Sec. 46 superintendence can be retained when 
there are several proprietors. Under Sec. 47 the Court of Wards can bind 
a guardian of a minor ward at the time of the release whose appointment 
is to take effect from the date of the release and the appointment has to 
be notified to the District Judge. Section 48 refers to the disposal of the 
estate after the death of the ward and Section 49 deals with the powers to 
be exercised in respect of the property the superintendence of which is 
retained. Then Sec. 50 provides that when the Court of Wards releases 
the property of any proprietor from superintendence it shall deliver to the 
proprietor all documents of title and all papers and accounts other than 
Government records relating to such property. Under Sec. 51 when the 
Court of Wards releases the estate the fact of such release is to be notified 
in the Gazette. Section 52 provides that the period during which the 
estate had been under superintendence is to be excluded from the period 
of limitation as regards the suits of claimants who sue after the release 
and whose liabilities have not been discharged. 


One thing is quite clear and that is that none of the things required 
to be done at the time of the release of the estate were done in this case. 


(1) Documents of title, papers and accounts were not delivered to 
the ward. 

(2) No report was made to the Court of Wards of the date of the 
actual release as required by Rule 342. 

(3) The Court of Wards never notified the fact of the release in 
the Government Gazette. : i 

(4) The preparation of the list and the destruction of some papers 
as required by Rule 341 were not done. 

(5) There was no doubt a. previous announcement that the estate 
would be released on June 10, but the fact of the release of the estate was 
not proclaimed to the tenantry and there is no proof that the date of the 
release was recorded by the patwari in the khewats as required by Rule 341. 
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Cv (6) The records were not made over to the proprietor as required 


iss by Rule 342. 


— (7) The accounts were not closed nor were the closing accounts of 
CoLLECTOR OF the estate submitted as required by Rule 345. 


B s 
ERIR (8) In the Court of Wards Manual there are two forms Nos. 87 

v and 88; form No. 87 has to be maintained in triplicate one of which is 
sees retained in the district officer, one in the division office and one in the 


office of the Court of Wards. This form has to be filled up showing the 
See number and date of the order as well as the date of actual release and the 
Thom, J. names of persons in whose favour the estate is released. 

No such form was filled up and none was sent to the Court of Wards. 

(9) Form No. 88 prescribes the form of the release bond which is 
to be executed by the Court of Wards in which it has to be said that the 
ward has been placed in possession of the estate with effect from a date 
mentioned therein and that he has received the balance in cash. 

No such release bond was however executed by the ward. 

(10) It is also clear that the amount standing to the credit of the 
estate was never paid over to the ward. 

(11) Lastly, there is the fact that the Government did not con- 
sider that the estate had been released and that its superintendence should 
be taken over afresh, but merely cancelled the previous sanction. 

In view of all these circumstances we cannot but hold that, although 
it had been intended that the estate should be released on June 10, the 
date was postponed from time to time and that in point of fact it was 
never actually released. That explains why the release was never notified 
in the Government Gazette. We must accordingly record a finding in 
favour of the Collector that the estate had not, in fact, been released at 
all and we must overrule the finding to the contrary arrived at by the 
learned Subordinate Judge on this point. 

The second question is whether any sufficient notice, as required by 
Sec. 54 of the Court of Wards Act, has been served on the Collector. 
Under Sec. 54 no suit relating to the person or property of any ward can 
be instituted until the expiration of two months after notice in writing 
has been delivered to, or left at, the office of the Collector or other person 
in charge of the property stating the name and place of abode of the 
intending plaintiff and the cause of action and the relief which he claims; 
and the plaint shall contain a statement that such notice has been so 
delivered or left. 

There were no statements in the plaints in these three suits that at 
any stage notice had been delivered to the Collector or left at his office. 
The omission is explained on behalf of the plaintiff on the ground that 
the suit in its nature was filed on the assumption that the estate had been 
rcleased and accordingly there was no occasion for mentioning that a notice 
had been given to the Collector. It might, however, be mentioned that 
when the plaint was amended after the Collector was made a party no 
addition was made to the effect that even if the estate had not, in fact, 
been released, due notice had been given to the Collector previously. So 
Sec. 54 has not been strictly complied with. 
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The learned advocate for the plaintiff, however, relies on certain 
applications made by the three creditors on previous occasions and con- 
tends that those applications fulfil the requirements of Sec. 54 of the Court 
of Wards Act. Taking up the suits in their serial order, we find that in 
suit No. 47 of 1929 there was an application made on January 10, 1928 
in the court of M. Abdul Wahid Khan Khalil, Assistant Collector, first 
class of Bulandshahr. This gentleman has been examined and it is clear 
from his evidence that the Collector had deputed him to make enquiries 
into the claims of creditors and to ascertain the debts due from the estate. 
The plaintiff in suit No. 47 filed an application in the court of M. Abdul 
Wahid Khan Khalil who was making such an enquiry. The application 
is on p. $2 and is styled as “an application for the ascertainment of the 
debt due by Mst. Fatima Begam”. It refers to the fact that a notice had 
been published in the Government Gazette and June 10, 1928 had been 
fixed “for the ascertainment of the debt under Sec. 17 of the Court of 
Wards Act”, and that through some mistake or inadvertence the petitioner 
had got no information of it till that date which had been fixed for the 


. ascertainment of other debts. The petitioner accordingly filed “an 


application for the ascertainment of the debt due to him by Mst. Fatima 
Begam”. The application then stated the principal amount and interest 
due on the promissory note of June 26, 1926 and stated that it was pay- 
able to him, and that after the ascertainment of the amount the amount 
due to the petitioner might be caused to be released. 

He added “in case of non-payment, remedy will have to be sought 
against the executants of the document in court”. It is obvious that this 
application did not even purport to be a notice under Sec. 54 of the Court of 
Wards Act. It was professedly an application filed in response to the 
notice issued under Sec. 17 of the Court of Wards Act and for the express 
purpose of getting the debt ascertained and it was styled “an application 
for the ascertainment of debt”. On the face of it, it was an application 
filed in the court of the ‘Assistant Collector who was making enquiries 
into the matter and was not a notice delivered to or at the office of the 
Collector. It no doubt gave the date of the promissory note and the 
principal and interest due upon it, but asked that the amount due be paid 
to the petitioner after it had been ascertained. No doubt a clause was 
added that in case of non-payment remedy would have to be sought 
against the executants of the document in court, but it did not in express 
terms purport to be a notice of the suit proposed to be filed. The Col- 
Icctor could certainly not have understood it to be a notice. 

Now Sec. 17 of the Court of Wards Act requires that on the publi- 
cation of the notification of the superintendence of the Court of Wards 
claimants should give notice of their claim. Sec. 18 requires that the effect 
of the failure to notify the claim is to extinguish it. If no notice is given 
then the claim must be deemed for all purposes and on all occasions whether 
during the continuance of the superintendence of the Courts of Wards or 
afterwards to have been duly discharged. Notice is, therefore, necessary if a 
creditor wishes to keep his debt alive. The omission to give notice in 
response to notification under Sec. 17 has the effect of extinguishing the 
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Cn claim altogether. Whereas the omission to give notice as required by 
1933. Sec. 54 of the Act does not amount to an extinction of the claim itself but 
merely makes the suit not maintainable with the result that the suit would 
eo have to be dismissed for want of due notice and the creditor would be 
snanar entitled to serve a notice on the Collector and then file a fresh suit. Thus 


ae there is a marked distinction between a notice served under Sec. 17 of the 
OKAL 








Cuanp Act and a notice given under Sec. 54 of that Act. The objects and the 
purposes of the two notices are quite different and the legal consequences 
Sulaiman, 


of the omission to give the notices are equally distinct. 
Thom, J. It seems to us that the Court of Wards Act contemplates two 
separate and independent notices. One under Sec. 17 in order to keep 
alive the claim and to prevent it from being deemed to be discharged and 
the other under Sec. 54 so as to make the suit maintainable. This view 
was clearly expressed by Stuart, C. J. and Raza, J. in Magsud Ali v. 
Dy. Commusstoner of Bara Banki*, The learned Judges pointed out that 
the provisions of Sec. 54 are mandatory. In the case before them also a 
previous document ‘had not been put forward in the plaint as a notice of 
the nature contemplated by Sec. 54. The reference was only to Sec. 17. 
They accordingly observed: 
But apart from that we are of opinion that under the Court of Wards 
Act (Act IV of 1912) two notices are necessary before a suit of this 
‘ nature can be instituted. In accordance with the provisions of Sec. 17 
the creditor has to present his claim. The Court of Wards may accept the 
claim. ‘Then there will be no need for a suit. If the Court of Wards 
does not accept the claim the creditor has then to proceed in a suit under 
the provisions of Sec. 20 and if the creditor does proceed to a suit he has 
then to issue the notice required under Sec. 54 and the suit cannot be 
instituted until two months have expired from the date of the delivery of 
the second notice. The object of granting the two months to the Court of 
Wards is apparently to give two months’ time for the preparation of the 
defence. 

Tn the case of Baroda Kant Sen v. Court of Wards? decided by a Full 
Bench of this Court, of which one of us was a member, but in which the 
point for consideration was slightly different, it was pointed out that 
there was some defect in the drafting of the Act and that there was no 
express provision for the exclusion of time when there was considerable 
delay in the Court of Wards making up its mind whether a claim should 
be admitted or not. The Bench expressed the view that the creditor was 
not precluded from suing while the Court of Wards was still considering 
the matter. The Bench then pointed out that 

the notification of a clum under Sec. 17 of the Court of Wards Act is 
merely an information to the Collector of the particulars of the claim. 
It is not necessarily a notice of a civil suit on the basis of that claim. 

They concluded that however unfortunate it may be for the claimants 
they could not, in the absence of any enactment, require that the period of 
limitation should be suspended and during the period of enquiry it should be 
held that the running of limitation had been stopped. 

We think that the object of serving notice under Sec. 54 is to inform 
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the Collector of the proposed suit and give him time to preparé his defence 
and to make an offer if so advised. When an application is filed under 
- Sec. 17 of the Act professing to be one for the ascertainment of the debt 
and in response to the notification under Sec. 17 the Collector cannot 
‘possibly imagine that this is a notice of the suit itself. Indeed, if the 
provisions of the Act are examined it would appear that after the notifica- 
tion and notice under Sec. 17 the Collector has plenty of time to con- 
sider whether he should admit a claim or not and even if he admits it 
whether he should not reduce the amount of interest. If the Collector 
does not admit the principal claim or reduces it then the claimant can as 
of right sue him. But the claimant has to submit to a reduction of inte- 
rest ordered by the Collector. Whereas when notice-is served on him of 
the proposed -suit the Collector has no option but to offer the amount 
claimed if due or else dispute it in a civil court. Section 17 is in Chapter 
4, which is headed as “Ascertainment of debts”. Section 54 is in Chapter 
7 of the Act, which is headed as “Suits”. Sec. 54 requires that notice 
should be of the civil suit (as indicated by the marginal note) and that 
it should state the name and place of abode of the intending plaintiff, the 
cause of action and the relief which he claims and that the plaint shall 
contain a statement that such notice had been so delivered or left. The exact 
cause of action must be stated and the actual relief claimed must also be 
stated. Whereas these particulars are not essential in the notice of claim 
for the ascertainment of debts in Sec. 17. Indeed there is no occasion for 
a statement of the relief as at that stage a suit may not be contemplated 
at all. 

The learned counsel for the respondents has strongly urged before us 
that the application of January 10, 1928 fulfils all the requirements of 
Sec. 54 because the date of the promissory note and the amount due thereon 
were mentioned; but the petitioner had asked the Assistant Collector to 
ascertain the amount and claimed that the amount so found due should be 
paid to him. We do not take the last sentence in the application as 
amounting to a notice of the suit, but a mere statement that if the amount 
is not paid the remedy would have to be sought in a court of law. We 
are unable to hold that the Collector could have had the least idea 
that this was a notice served on him under Sec. 54 and that he should 
make preparations for defending the claim. 

We do not mean to lay down that it is not possible for a claimant to 
combine both the notices under Sec. 17 and under Sec. 54, when limita- 
. tion is about to expire, in one single document, but the document must 
profess to be such a compound notice and must inform the Collector that 
notice of the civil suit is being served upon him so that he may be ready 
with his defence. We have already pointed out that the creditors them- 
selves did not suggest in the plaint that this previous application was 
meant to be also a notice under Sec. 54 of the Court of Wards Act. 

“It is further argued on behalf of the plaintiff that the notice con- 
templated under Sec. 54 is confined to a very limited class of cases which 
are against the person and property of the ward and does not govern other 


cases against the ward. We, however, think that Sec. 54 is intended to be 
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of a comprehensive nature and requires a notice in the case of suits brought 
against the Collector relating to the person and property of the ward and 
that it is equally comprehensive enough to include a suit on a promissory 
note brought against the ward which would result ultimately in a money 
decree being passed against him which can be executed only either by his’ 
arrest or by the attachment of his property. 

In suit No. 48 of 1929 we have an application of January 10, 1928 
of a similar form with slight variations in phraseology. It professes to be 
an application for the verification of debts due by Mst. Fatima Begum; 
it was filed in the court of the Assistant Collector and did not purport to 
be a notice under Sec. 54 delivered to or at the office of the Collector. 
For the reasons given above we hold that this application also did not 
amount to a notice under Sec. 54 of the Court of Wards Act. 

The application in the last suit No. 60 of 1929 is of February 6, 1928 
and is slightly differently worded. But it also professes to be an application 
for the verification of the debt due by Mst. Fatima Begam and was given 
on account of the notification of superintendence of the Court of Wards 
and for the purpose of getting the debt verified. The petitioner alleged 
that he was putting up that application “for verification of debt”. There 
was no reference to Sec. 54 and it did not profess to be a notice under that 
section. But it was an application which is said by the plaintiff to have 
been delivered to the Collector personally although there is no endorsement 
on it by the Collector. It has the last feature which distinguishes it from 
the other two. But for the reasons already given we are of opinion that 
even this application did not purport to be nor did it amount to a notice 
of the suit under Sec. 54 of the Act. Nor could the Collector have 
understood that such an application was meant to be a notice of the suit 
served upon him. 

We are, therefore, compelled to hold that notices required by Sec. 54 
of the Act were not served on the Collector at all and that the previous 
applications filed in the court of the Assistant Collector for the ascertain- 
ment of the debt did not amount to valid notices under Sec. 54 so as to 
remove the defect. 

In a case arising under Sec. 80 of the Code of Civil Procedure which 
has provisions somewhat similar to Sec. 54 of the Court of Wards Act, 
their Lordships of the Privy Council in the case of Bhagchand Dagdusa 
Gujrathi v. The Secretary of State for India tn Council laid down thac 
the provisions of Sec. 80 were mandatory and were comprehensive in their 
nature so as to apply to all suits and that it was no ground for dispensing 
with the two months’ notice required by the section merely because serious 
and irreparable damage might be occasioned to the plaintiff. This case was 
strongly relied upon by the Oudh Bench in the case quoted above. On 
pages 654 and 655 their Lordships observed: 


The Act, albeit a procedure code, must be read ın accordance with the 
natural meaning of its words. Section 80 is express, explicit and 
manadatory, and it admits of no implications or exceptions and that it 
imposes a statutory and unqualified obligation upon the court and that a 
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suit brought without -such previous notice was unsustainable in lamine, Crm 
and that the plaintiffs commenced their suit before the law allowed them a 
to sue and can get no relief either by declaration or otherwise and that Ba 
boy whatever may be their rights the: suit must fail. as, by adopting such a Cortrcror or 
~~~ _ course, they have brought this result on themselves. BULAND- 


These observations apply equally to Sec. 54 of the Court of Wards Act. as 
...., We must accordingly hold that owing to the failure to comply with Gora 
thé mandatory provisions of Sec. 54 which in terms are similar to Sec. 80 CUA" 
of the Civil Procedure Code the present suits filed by the plaintiffs must fail. Salaman, 

> No doubt they were ill-advised in filing’the suit in a hurry on June 10 es J. 
in the expectation that they would be able to attach the money belongiug ae 
to the ward as soon as the estate was released and they were further 
ill-advised in not serving a notice on the Collector and getting time 
extended when they were informed that it was asserted that the estate had 
not in fact been released. By persisting in their case that the estate had, 
in the eye of the law, been released, they might have made their position 
difficult for themselves, but the mandatory provisions of Sec. 54 have to be 
followed and given effect to, and we cannot but hold that the suits as they 
stand at present must be dismissed. It is wholly unnecessary to consider 
whether limitation has expired or not and whether time would not be 
extended to the plaintiffs on account of some acknowledgment made by 
the Collector. We express no opinion as to whether it is necessary that 
that acknowledgment should have been confirmed by the Court of Wards 
or whether the Court of Wards did, as a matter of fact, confirm those 

= acknowledgments. These questions can only arise when fresh suits atc 

instituted. 
The last point urged on behalf of the plaintiffs-respondents is that it 
is not open to the Collector to take the plea under Sec. 54 of the Court 

‘of Wards Act because it was at his own instance that he was impleaded 

in the suit. It is urged that the right to get notice must be deemed to 
have been waived when the Collector voluntarily came before the court. 
We have already pointed out the circumstances under which the Collector 
was made a party. The ward first took the plea that the Collector was a 
necessary party because the estate had not been released. The court ordered 
that the plaintiff should implead the Collector and amend the plaint; in 
the meantime the Collector applied for being made a party in order to 
enable him to put up a defence. The plaintiff stated that he had no 
objection to the Collector being impleaded. ‘The court, however, dismissed 
the application of the Collector for impleading him, but allowed the 
plaintiff to amend his plaint and add a fresh paragraph to the plaint. It 
was in these circumstances that the Collector was made a party. We are 
unable to-hold that the mere fact that the Collector applied to the court 
to be made a party in order that he might be in a position to put up a 
defence amounted to a waiver on his part of his right to get notice. His 
main object in being impleaded was to enable him to defend the claira - 
and urge the ground inter alia that no proper notice had been served upon 
him. We are unable to hold that this right was lost because the Collector 
himself asked that he should be impleaded. i 
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‘Lastly, it is contended that Sec. 54 would only aia to a case where 
the plaintiff institutes a suit against the Collector and not a case where the 


Collector is made a party subsequently either on his own application or by . 


h 


Cottcror OF an order of the court. If one were to take this plea literally the fact is _ 
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that it was the plaintif himself who ultimately amended the plaint and- 


made the.Collector a party to the suit. But even if we take it that the 
Collector was made a party at his own instance or by the order of the 
court (even though the Collector’s application was actually dismissed by 
the court) we must hold that Sec. 54 equally applies. If it be a fact, as 
we have found, that the estate had not in fact been released then the 
plaintiffs had no locus standi to sue the ward at all. Their suit could not 
be proceeded with against the ward. The ward had taken the plea that 
the suit was not maintainable against her. The only person against whom 
the plaintiffs could have brought a suit was the Collector. It was therefore 
their own duty not only to implead him but sue him alone and exclusively. 
If in order to cure the defect which was in the suit on account of the 
provisions of Sec. 55 of the Court of Wards Act the Collector was impleaded 
his right of notice cannot be lost. It would not do for the plaintiffs to 
exclude the Collector from the array of the defendants and then continu 
the suit because in such an event the suit would fail. Under Sec. 55 

no ward can be sued in any civil court otherwise than in the name of the 

Collector. 

If the plaintiffs wish to bring the Collector on the record then they 
are met with the defect of want of notice. 

If the contention urged on -behalf of the plaintiffs were sound the 
result would be that plaintiff would bring a suit against a ward ignoring 
the Collector and as soon as the fact is brought to the notice of the court 
that the estate is under the management of the Court of Wards and the 
Collector is a necessary party, indeed the only person who can be sued, 
and then he is impleaded, they can turn round and say that no notice was 
necessary because the suit as originally instituted was not filed against the 
Collector. We must reject this contention. We accordingly allow this 
appeal and, setting aside the decree of the court below, dismiss the three 
suits against the defendant. 


We should, however, like to point out she as observed above it was 


a case of manceuvring for position, each party trying to overreach the 
other and take advantage of any mistake made by the other. The credi- 
tors made the mistake of filing the suit on June 10, when the estate had 
not been released in order to seize the money. The ward tried her best 
to get the release postponed so as to entrap the creditors and get their suits 
dismissed. ‘The creditors unfortunately failed to serve notice on the 
Collector which has resulted in a fatal defect in their suits and we are in- 
clined to suspect that the proceedings taken by the ward were taken 
designedly and intentionally to defeat the claim of the creditors by taking 


- advantage of the mistake which had been made by them. In these cir- 


cumstances we would direct that the parties should bear their own costs 
in the court below. ‘The Collector will, however, get his costs of this 


- appeal from the plaintiffs who will bear their own costs——Appeal allowed 
tas ip 
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x HOSHIAR SINGH AND ANOTHER (Applicants) 
f versus 
GOBARDHAN DAS (Opposite party)* 

Civil Procedure Code, Sec. 47—Application for execution of mortgage decree— 
Semple money creditor of mortgagor, who had purchased the mortgaged 
property m execution, made a parly—Was not a party in the mortgage 
sust—Whether proper party in execution proceedings. 

In his application for execution of his mortgage decree, the mortgagee 
impleaded for the first time a simple money creditor of the mortgagor, 
who had purchased the mortgaged property in execution of his decree, 
as one of the judgment-debtors. Held, that the simple money creditor 
of the mortgagor being no party to the mortgage decree sought to be 
executed, he was improperly impleaded and the proper order was to 
discharge him from the array of judgment-debtors. 

EXECUTION SECOND APPEAL from a decree ‘of S. W. ALAM ESQ., 

Additional Subordinate Judge of Muzaffarnagar reversing a decree of 

BABU SURESH CHANDRA CHATURVEDI, Munsif. 


G. Agarwala and K. N. Agarwala for the appellants. 
K. Masud Hasan for the respondent. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is an appeal by Hoshiar Singh and Kabool 
Singh decree-holders from an order passed by the learned Additional 
Subordinate Judge, Muzaffarnagar, remanding an appeal to him by 
Gobardhan Das whose connection with the decree under execution will be 
presently shown. 

One Tarif who was indebted to the respondent Gobardhan Das 
executed a deed of simple mortgage on May 1, 1924 in favour of the 
appellants. Subsequently, on May 3, 1924, Tarif executed a deed of sale 
in respect of the same property in favour of Balwant for Rs. 9,000, part 
of which was left with the vendee for satisfaction of the mortgage in 
favour of the appellants. Gobardhan Das obtained a simple money 
decree against Tarif and proceeded to attach the property which was the 
subject of the mortgage and sale above referred to. In course of the 
execution proceeding he came in conflict with Balwant. This'led to 
suits under O. 21, R. 61, C. P. C., in which it was'‘decided that the sale 
deed in fayour of Balwant was not valid as the same had been executed in 
fraud of the creditors. The appellants were no parties to those proceed- 
ings. They subsequently instituted a suit on foot.of their mortgage in 
December 1928 impleading the original mortgagor and possibly others, 
but not Gobardhan who is said to have been then an attaching creditor. 
A preliminary decree was passed on August 14, 1929 which was made 
final on November 4, 1929. Before the property could be sold in 
execution of the mortgage decree Gobardhan executed his simiple money 
decree, had the property sold and purchased it himself. Subsequently, 
the appellants applied for execution of their mortgage decree and impleaded 
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Gobardhan in the array of judgment-debtors in their application for 
execution. Gobardhan protested against being impleaded at that stage. 
He also impugned the mortgage in favour of the appellants as fictitious. 
and fraudulent. It is unnecessary for us to mention in detail all the 
other objections which he took to the validity of the mortgage. The 
court of first instance dismissed the objection of Gobardhan and directed 
the execution to proceed. Gobardhan appealed to the lower appellate 
court which remanded the case with the direction that an opportunity 
should be given to Gobardhan to substantiate his objections to the validity 
of the mortgage. The present appeal has been filed by the decree-holders 
mortgagees who contend that an enquiry into the validity of the mortgage 
in execution proceedings is not permissible. They also attack the title 
of Gobardhan on the ground that he is a purchaser pendente lite, and 
as such he acquired no right to the property purchased by him as against 
the mortgagee-decree-holders. In the view of the case we are inclined 
to take, it is not necessary to express any opinion on this latter question. 
We are clearly of opinion that the mortgagee-decree-holders should not 
have impleaded Gobardhan as one of the judgment-debtors. Gobardhan 
was no party to the decree sought to be executed. He should not have 
been dragged into the execution proceedings. Having been so dragged, 
the only objection which Gobardhan should have raised was that he was 
improperly impleaded. -He went further and challenged the validity of 
the mortgage and the decree passed thereon. If his objections were to 
be enquired into and allowed, the result would be that the court execut- 
ing the decree would annul the decree and the mortgage, on the basis of 
which the decree was passed. Such a course will obviously be illegal. 
It is open to Gobardhan to seek his remedy by a separate suit. He can- 
not be allowed to intervene before the court executing the mortgage 
decree, nor can the court executing the decree question the validity of 
the decree which it is called upon to execute. 

In these circumstances, we think that the order of remand passed by the 
lower appellate court was incorrect. The proper order, in our opinion, 
is to discharge Gobardhan from the array of the judgment-debtors and to 
direct the court of first instance to proceed with the execution of the mort- 
gage decree. Gobardhan should seek such remedy as he may be advised to 
obtain by instituting a regular suit. Subject to these remarks, this appeal 
is allowed. The order of the lower appellate court is set aside and that of 
the court of first instance is restored. In the circumstances of the case we 
allow half costs to the appellant in this court and the lower appellate 
court. 


Appeal allowed 
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DAYA RAM 
versus 


KING-EMPEROR* 

Penal Code, Sec. 193 and Criminal Procedure Code, Sec. 45—Polsce complaint 
against village beadman—Magistrate holds enquiry—Applicant gives false 
evidence—whether can be convicted under Sec. 193, I. P. C. 

The police reported to a magistrate against the headman of a village; 
whereupon the magistrate held an enquiry during the course of which the 
applicant was examined as a witness. He made a false statement in his 
deposition and was convicted under Sec. 193, I. P. C. Held, that the 
orders of a magistrate in respect of such matters are executive orders, 
and he hid no power to administer oath to the accused when he was 
examined as a witness before him. Consequently the conviction of the 
accused under Sec. 193, I. P. C. could not be sustained. 

Damma—tIn the matter of the petition of, 1. L. R. 29 All. 563 relied on. 


CRIMINAL Revision from an order of A. H. Gurney Esq., Sessions 


Judge of Jhansi. 
A. P. Dube for the applicant. ; 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The judgment of the Court was delivered by 


RACHHPAL SINGH, J.—This is a revision by the appellant against his 
conviction under Sec. 193 of the Indian Penal Code. The facts of 
the case are very simple. One Panna Lal was the headman of a village. 
The police reported to a Magistrate against Panna Lal whereupon the 
Magistrate held an enquiry during the course of which Daya Ram, a 
witness, was examined. He deposed in his statement that he had filed a 
complaint against Panna Lal under Section 500 of the Indian Penal Code 
and that on that complaint Panna Lal had been fined. It was found 
that this statement was false. Both the courts below have held that 
Daya Ram has been guilty of an offence under Sec. 193 of the Indian 
Penal Code. The only question for determination in this case is whether 
the conviction of the applicant under Sec. 193 of the Indian Penal 
Code can be sustained. That will depend on a decision of a further 
question whether the magistrate who examined him had power to 
administer oath to him. Section 45 of the Criminal Procedure Code 
empowers Magistrates to make appointments of headmen. It may be 
assumed that a Magistrate may dismiss the headman when he is satisfied 
that he is not a fit person. But the principal question is whether he had 
power to administer oath to the accused when he was examined as a 
witness before him. In our opinion he had no such powers. ‘The orders 
of a Magistrate in respect of such matters are executive orders as held in 
a ruling of this Court, Damma—tIn the matter oft. We are, therefore, 
clearly of opinion that the conviction of the accused is bad and must be 
set aside. 

We accordingly allow the revision, set aside the conviction and sen- 
tence and direct that the accused be acquitted. 

Revision allowed 
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NATHU RAM 
versus 
KING-EMPEROR* 
Explosive Substances Act (VI of 1908), Sec. 7—Commuttal proceedings—Onmission 
to obtain sanction—Proceedings not invalidated. 

When a case under the Explosive Substances Act, which is exclusively 
triable by the Court of Sessions, is being enquired into in the Court of the 
Commutting Magistrate, it is not necessary for the prosecution to obtain 
the sanction of the Local Government under Sec. 7 of the Act. The 
Sessions Court can proceed with the trial after the consent of the Local 
Government has been obtained. 

Emperor v. Kallappa, 1. L. R. 50 Bom. 695 followed. 

CRIMINAL APPEAL from an order of Hart SHANKAR VIDYARTHI ESQ., 
Assistant Sessions Judge of Etawah. 


K. N. Agarwala and Jagat Behari Lal for the appellant. 
Sankar Saran (Government Pleader) for the Crown. 


The following judgment was delivered by 


Bajral, J.—This is an appeal by Nathu Ram who has been convicted 
under Sec. 5 of the Explosive Substances Act (VI of 1908) by the 
Assistant Sessions Judge of Etawah and sentenced to 4 years and 6 months’ 
rigorous imprisonment. Mr. K. N. Agarwala, appearing on behalf of the 
appellant, has taken me through the entire record. Before I deal with 
the question of fact as to whether the evidence on the record justifies 
the conviction of the appellant, I should dispose of certain questions of 
law advanced by learned counsel. It is said that because of Section 7 of 
the Explosive Substances Act the learned Magistrate who committed the 
accused to the court of session should not have taken cognizance of the 
case without the consent of the Local Government. That provision of 
law runs as follows:— 


No court shall proceed to the fril of any person for an offence 
against this Act except with the consent of the Local Government or 
the Governor-General-in-Council. 


It is conceded that no such consent was obtained while the case was being 
enquired into in the court of the committing magistrate. It is, however, 
conceded by the defence that when the case proceeded to trial in the 
court of session the consent of the Local Government was obtained. I 
am of the opinion that it was not necessary for the prosecution to obtain 
the sanction of the Local Government while the case was in the stage of 
an enquiry. I am fortified in my view by the case of Empefor v. 
Kallappa.* It was then argued that the sanction that was obtained from 
the Local Government was for the prosecution of the appellant under 
Sec. 4B of the said Act, and the learned Sessions Judge was not 
competent to frame a charge in the alternative under Sec. 5 of the said 
Act and later on to convict the appellant under Sec. 5. The position 
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been considered by either of the courts below-as to whether there was any 
fresh contract. Indeed, it could not be as the plaintiff never put forward 
such a case. I am therefore unable to allow the plaintiff to change the 
character of the suit by amending the plaint and have this new question 
of fact tried afresh on production of fresh evidence by both the parties. 
Tt must be assumed that the plaintiff came to court on the allegation that 


he was entitled to recover the earlier debt on the strength of the two - 


acknowledgments which were made by the defendant in 1925 and 1927. 
Now if the receipts of 1925 and 1927 could amount to an acknowledgment 
of the old debt, then there would be no difficulty in the way of the 
plaintiff at all for time -would be kept. alive. But these reccipts 
merely refer to the promissory notes which were executed on the 
same dates and which are inadmissible in the evidence on the ground of 
insufficiency of the stamps. The receipts do not purpose to acknowledge 
liability for an earlier debt but merely state that money had been taken 
under promissory notes of even dates by the executant. They therefore 
refer to.the debts created by the promissory notes themselves and not to 
any earlier debt. If the promissory notes cannot be sued upon the receipts 
cannot amount to an acknowledgment of any earlier debts of which the 
plaintiff can take advantage. I am therefore of opinion that the lower 
appellate court is wrong in treating them as if they were acknowledgments 
of earlier debts. z“ . i i 

I would therefore allow this appeal and setting aside the decree of the 
lower appellate court, restore that of the court of first instance. 

Harriss, J.—I agree. . ; 

By THE Court—The appeal is accordingly allowed, the decree of the 
lower appellate court is set aside and that of the court of first instance 
‘restored with costs in all courts, ` 


Appeal allowed 


GHUREY LAL (Plaintiff) 
F Versus ; me 
JAGANNATH KASHI NATH AND ANOTHER (Defendants) * 
Civil Procedure Code, Or. 25 and Or. 32—Suit by a minor—Whether court 
has power to demand security for costs from next friend. ` 
A court has no jurisdiction to call upon the next friend of a minor 
plaintiff to provide security for costs. : 
Bai Porebai v. Devji Meghji, 23 Bom. 100 and Bhaishanker Ambashanker 
v. Mulji Asharam, 35 Bom. 339 relied on. : 


Civ Revision from an order of MAULVI MUHAMMAD AKIB 


Nomanl, Subordinate Judge of Agra. ae 
N. P. Asthana and B. N. Sabai for the applicant. . 
-Govind Das for the opposite parties. ...: 
The following judgment was delivered by 
`` KENDALL, J.—This is an application for the revision of an order of 
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the Subordinate Judge of Agra, calling upon a next friend of some minor 
plaintiffs to provide security for costs. The application is made on the 
ground that the court had no jurisdiction, and it must be admitted that 
there is no provision in the Civil Procedure Code for calling upon the 
next friend of minor plaintiffs to provide security for costs, though it is 
open to the court to make an order after the hearing, for costs against a 
next friend, and to call on a next friend to provide security in the event 
of his retiring. [Order 32, Rule 4(4) and Order 32, Rule 8(1).] 
I have not been referred to any authority of this or any other High Court 
for holding that a court may call upon a next friend to provide security 
for costs. The question was considered in the case of Bai Porebai v. Deviji 
Meghji! where the court went so far as to say that 

If, then, the next friend of an infant plaintiff and not the infant 
plaintiff himself or herself is and has always been liable for the costs of the 
suit, a provision that a woman shall not be imprisoned for debt gives rise 
to no inference that the legislature intended ın any way to change the 
practice as to a female infant plaintiff giving security for costs. We 
think, therefore, that, except in exceptional cases, the old practice ought 

- still to be observed. 

The old’ practice referred to here, however, does not appear to be 
that of demanding security for costs from a next friend, and in the case 
of Bhaishanker Ambashanker v. Mulji Asharam? the High Court refused 
to demand security from a next friend for the following reason: 

The practice therefore seems to be that in the case of an infant it is 
not desirable to run any risk of stopping the suit filed on behalf of an 
infant, which may be a proper suit to bring, merely because of some 
inability on the part of the next friend to give security for costs, and the 
courts have apparently considered that the interests of other parties to the 
suit are sufficiently protected by the power they have in a proper case of 
moving the court either to stay the suit as not being for the benefit of the 
infant, or, if there is a just cause other than the poverty of the next 
friend, to have him removed. 

In the present case the court has apparently been influenced by the 
allegations made by the defendants that the minor plaintiffs are being 
financed by their next friend. If he is a man of wealth, who would be 
able to provide the security, the defendants will be amply protected by 
the power of the court to direct him to pay costs at the end of the hearing. 
If, however, he is not a man of wealth and would be unable to provide 
security, then, as has been pointed out by the Bombay High Court, it is 
undesirable to stay the proceedings merely on account of that inability. 
In other words the courts have not accepted the principle that it is desir- 
able to call on a next friend to provide security for costs, and as there 
is no provision under the rules empowering the court to do so, I must 
hold that the order of the Subordinate Judge is without jurisdiction. I 
therefore allow the application with costs and set aside the order of the 
Subordinate Judge. 

Application allowed 
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therefore is the accused was being tried of an offence which was covered by 
the sanction and under the provisions of Sec. 236, Cr. P. C. the learned 
Sessions Judge, upon perusing the commitment order, framed a charge in 
the alternative under Sec. 5 as well. Moreover, even if the learned 
Sessions Judge had not framed a charge under Section 5 of the Explosive 
Substances Act he could, under the provisions of Sec. 237, Cr. P. C., 
have convicted the appellant under Sec. 5, although he was charged 
under Sec. 4B alone. I am, therefore, of the opinion that there is no 
force in the two contentions of law advanced before me. 
[His Lordship then examined the evidence in the case and came to 
the conclusion that the conviction of the accused was justified.] 
Appeal dismissed 


EDWARD WATSON COLESTON (Petitioner) 
Versus 
MRS. THERESA CHITTY anp oTHErs (Opposite parties)* 
Succession Act (XXXIX of 1925), Sec. 222—Whether probate of a will can be 
granted to Administrator General. 

No person, who has not been named in the will either expressly or by 
necessary implication, can be granted probate of the will. Accordingly 
an order that probate of the will be granted to the Administrator General 
is illegal. 

LETTERS PATENT APPEAL against judgment of the Hon’sLe MR. 
Justice YOUNG. 


I. B. Banerji for the appellant. 
Miss L. W. Clarke for the respondents. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is an appeal under the Letters Patent from 
the order of a learned judge of this Court granting probate to the 
Administrator General. The findings of fact, so far as the main issues 
are concerned, are not disputed before us. The learned Judge found 
that the will of Mrs. Anselme was a genuine document, which had been 
executed by her while she was possessed of a sound disposing mind. He 
also found that the first codicil engrossed upon the will was also a genuine 
document similarly executed. But he came to the conclusion that the 
second codicil, which was also engrossed upon the will, had been obtained 
from her under undue influence, and he accordingly refused to give effect 
to it. These findings are not challenged. ‘ 

But the learned judge then went on to say that he had been told “that 
the executor, Mr. Mitchell” who had applied for probate, was in the un- 
fortunate position of having to avoid his creditors. He accordingly 
thought it highly undesirable to have an executor of this estate in such 
financial position. It was on this ground solely that the learned judge 
appointed the Administrator General as the executor and administrator 
of the estate and ordered that the probate be granted to him of the will 
and of the first codicil. 
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In the first place, there is nothing on the record to show that Mr. 
Mitchell was in such financial difficulty. Some statement might have 
been made orally in court by some unknown person which was not 
recorded. We, therefore, think that the learned judge was not entitled 
to take this into consideration at all, as there was no legal evidence on the 
record in support of it; nor was there any affidavit or any verified state- 


` ment. It is also urged before us that the opinion expressed. that this 


action has been improperly brought about by the Coleston brothers, is 
not supported by any evidence. We have nothing but the bare fact that 
the executor when filing a written reply stated that the facts mentioned 
in some of the paragraphs were based on information received from 
Charles Coleston-and Edward Coleston. ‘This is rather a slender founda- 
tion for the inference that they themselves are wholly responsible for this 
litigation. 

The serious difficulty arises from the fact that the learned judge had 
no jurisdiction to order probate to be granted to the Administrator 
General, who had not been named in the will. Section 222 of the Indian 
Succession Act is perfectly clear and specific and lays down that “Probate 
shall be granted only to an executor appointed by the will”, though the 
appointment may be expressed or by necessary implication. But there is 
no exception to this and, therefore, no person, who has not been named 
in the will either expressly or by necessary implication, can be granted 
probate of the will. The order passed to that effect is, therefore, illegal 
and cannot be upheld. 

The executor, who had originally applied, has died since, and the 
legatees and other litigants have filed appeals under the Letters Patent. 
The proper course to adopt would be to proceed under Sec. 232 of the 
Act, under which when the executor dies after having proved the will, 
but before having administered all the estate of the deceased, a universal 
or a residuary legatee may be admitted to prove the will, and letters of 
administration with the will annexed may be granted to him of the whole 
estate, or of so much thereof as may be unadministered. The 
question of granting letters of administration can be considered when a 
proper application is made by such a person. 

We accordingly allow this appeal and setting aside the order of the 
learned judge of this Court, dismiss the application. 

We do not think that there is any justification for ordering that 
the Coleston brothers should bear the entire costs of this action; nor would 
it be just to make Mrs. Chitty pay the costs, because she has succeeded so far 
at least as the second codicil is concerned. ‘The executor has also succeeded 
in proving the will and the first codicil. Having regard to all 
the circumstances we think that the parties should bear their own costs 
of both the hearings. 

Appeal allowed 
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BABU RAM (Defendant) 
versus 

KALLOO MAL, BISHESHAR PRASAD (Plaintiffs) * 

Cwil Procedure Code, Sec. 64 and Or. 21, R. 54(3)—Attachment of house by a 
decree-bolder—Ap plication for rateable distribution by another decree-holde 
—Original attachment ceases—Other decree-holder not entitled to question 
alienation by judgment-debtor unless he had also attached the house prior to 
the alienation. 

A decree-holder attached a house in execution of his decree and another 
decree-holder applied for rateable distribution. Subsequently the judgment- 
debtor mortgaged the house and satisfied the decree of the first decree- 
holder and the house was therefore released from his attachment. Held, 
that the second decree-holder was not entitled to ımpeach the mortgage 
unless he had also attached the house prior to the mortgage ın question. 

Bhlupal v. Kundan Lal, I. L. R. 43 All. 399 relted on. 

SECOND APPEAL from a decree of BaBu NIRAJ NATH MUKERJI, 

Second Additional Subordinate Judge of Allahabad, confirming a decree of 

Mavutvi KHALILUDDIN AHMAD, Munsif, East Allahabad. 


N. P. Asthana, S. N. Verma and Lalita Prasad for the appellant. 
Damodar Das, Sri Kishan Mehra and R. K. S. Toshniwal for the res- 
pondents. 


The following judgments were delivered:— 


RAcHHPAL SINGH, .J.—This is a second appeal arising out of a suit for 
a declaration. 

The judgment-debtors, firm styled Ganpat Ram-Mata Saran, were 
indebted to several persons. One of the decree-holders was a firm styled 
Jit Mal-Kalloo Mal. They applied for execution of their decree and got 
one house attached on March 6, 1930. June 26, 1930 was the date fixed 
for sale. The plaintiffs (firm Kalloo Mal-Bisheshar Prasad) had also two 
decrees against the aforesaid judgment-debtors. They also applied for 
execution of their decree and also prayed for the attachment of the pro- 
perty and for rateable distribution of the assets after the sale had taken 
place. The first application was made on April 17. On April 22, the 
court passed an order directing the attachment of the house belonging to 
the judgment-debtors in execution of the decree of the plaintiffs’ firm. 
Three days before the date fixed for sale, the judgment-debtors mortgaged 
their property in favour of Babu Ram, defendant-appellant, with the result 
that the mortgagee had paid off the decree money due to the firm Jit Mal- 
Kalloo Mal, and the Amin made a report that the property was not sold 
because the decree-holder had stated that the amount due had been paid. 
The property was released. Later on, the plaintiffs in execution of their 
decree against the judgment-debtors put the house to sale, whereupon the 
defendant-mortgagee filed objections and asked that his mortgage-deed 
should be proclaimed at the time of the sale. These objections of the 
mortgagee were allowed, with the result that the plaintiffs were forced to 
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institute the present suit which has given rise to this appeal. The 
plaintiffs’ contention was that Explanation to Section 64 of the Civil 
Procedure Code entitled them to enforce their claim in spite of the fact 
that the attachment which had been made at the instance of the other 
decree-holder had been raised. Both the courts below came to the conclu- 
sion that the plaintiffs were entitled to a decree, because their case was 
covered by Section 64 of the Code of Civil Procedure. 

The first question for the determination in this case is whether the 
view taken by the courts below on this point is correct. Section 64 runs 
as follows:— 

Where an attachment has been made, any private transfer or delivery of 
the property attached or of any interest therein and any payment to the 
yudgment-debtor of any debt, dividend or other monies contrary to such 
attachment, shall be void as against all claims enforceable under the 
attachment. 

The explanation to this section runs as follows:— 


For the purposes of this section, claims enforceable under any attach- 
ment include claims for the rateable distribution of assets. 

The view taken by the learned District Judge is opposed to that taken 
by a Bench of this Court in a ruling Bhupal v. Kundan Lal! where it was 
held that on a construction of the Explanation to Section 64 of the Code 
of Civil Procedure, 1908, the person claiming rateable distribution of assets 
cannot get the benefit of it unless he has himself got an attachment on the 
assets from which he seeks to benefit. The mere fact that he has filed an 
objection asking to share in the distribution is not sufficient. This view 
of two learned Judges of this Court was based on a ruling Annamalai 
Chettiar v. Palamalai Pillai? That was a Full Bench ruling where the 
whole question was very exhaustively discussed, and it was held that in 
order to take advantage of Explanation to Section 64 it is necessary and 


- indispensable that the claim should be one enforceable under an attachment 


which subsists. If a party comes and says that he is entitled to rateable 
distribution under Section 73 of the Code of Civil Procedure, before he can 
ask the court to apply the provisions of the Explanation to Section 64 to 
his case, he has to prove that there are assets which have come into the 
hands of the court. Where such is not the case, the provisions of Section 
64 would not apply. It was because of this view that the two learned 
Judges of this Court held that it is necessary that the decree-holder who 
seeks to enforce his decree should also get an attachment at his own instance. 
The learned Munsif tried to distinguish the ruling reported in Bhupal v. 
Kundan Lal, but in my opinion unsuccessfully. The learned District 
Judge did not rely on this ruling but he placed reliance on another ruling 
of our own Court, Mt. Deoraji Kuer v. Jadunandan Rai*, to which one of us 
was a party. I have read that case and I think that it is not applicable to 
the facts of the case before us. There the assets had come into the hands 
of the court and that makes all the difference in the case. Another ruling 
to which the learned Munsif made reference in his judgment is Chunilal 
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Dvaji v. Karamchand Shrichand® ‘That ruling also can be differentiated, 
because there too, as the case would show, the assets had already come into 
the hands of the court. So I am clearly of opinion that if the case had 
dependéd on the claim of the plaintiffs under Explanation to Section 64, 
they would have lost the case. But for different reasons I am of opinion 
that the appeal in this case must fail. Or. 21, R. 54(3), which has been 

added by this Court, runs as follows:— $ 
The order shall take effect as against purchasers for value in good faith 
" from the date when a copy òf the order is affixed on the property, and 
against all other transferees from the judgment-debtor from the date on 

which such order is made. - 

Having regard to this Sub-rule (3) it is clear that the effect of the 
order passed by the court on April 22 was that it shall be deemed that there 
had been an attachment of the house in suit from that very date. ‘That 
being so, the plaintiffs are also entitled to the benefit of Section 64 of the 
Civil Procedure Code. As the property had been attached in execution of 
their decree, they are also entitled to say that the transfer made in favour 
‘of the mortgagee was contrary to that attachment. 

For these reasons I would dismiss the appeal with costs. 


Sulaiman, C. J—I agree. 
By THE Court—The appeal is dismissed with costs. 


Appeal dismissed 
SA. L R. [1922] Bom. 241 i 


GAEKWAR BARODA STATE RAILWAY (Defendant) 
Versus j 
; HABIB ULLAH (Plaintiff)* 
Ciril Procedure Code, Sec. 20—Suit against non-resident foreigner—Jurisdiction of 
British Indian Court—Sec. 86—Suit against business concern run by a Native 
State—W hether Sec. 86 applies—Sec. 20 (c)—Seller agrees to deliver goods at 


a particular place—Suit for damages can be filed at that place—Contract—A: 


party cancels contract—When breach takes place. 


Under Sec. 20, Civil Procedure Code, a British Indian Court has juris-_ 
diction to entertain cases against non-resident foreigners provided the cause, 


of action wholly or in part arises within its local limits. Gurdayal Singh 
v. Raja of Faridkote, 22 Cal. 222 explained; K. E. Smith v. Indian Textile 
- Co., 49 All. 669 followed. ' 

` Where the defendant, who was a non-resident foreigner, not only took 
the plea of want of jurisdiction but also entered appearance and during 
the course of a protracted trial produced evidence, cross-examined the 
witnesses of the opposite party and took: the chance- of winning the case 
on merits, it is no longer open.to him to say that the court had no juris- 
diction to entertain the suit. Harris v. Taylor, [1915] 2 K. B. 580 
referred to. 

A suit against a business concern run by the State of a Ruling Chief is 


not a suit against the chief himself and Sec. 86, C. P. C. is not applicable- 


to such a suit. Ram Narain v. Gwalior Light Railway, 134 In. Cas. 300 
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followed. It is open to a Ruling Chief to waive the privilege embodied 
in Sec. 86, C. P. C. 

In a suit for damages for breach of contract, the suit may be filed either 
at the place where the contract was made, or at the place where delivery 
was to be made, which should be deemed to be the place of performance. It 

_ follows that if owing to the action of the buyer the seller ıs unable 
to perform the contract at the place agreed upon he will have a right to 
institute his suit there. Benann ~ Co. v. Debono, [1924] A. C. 514 
P. C. 

Where the defendant wrote to the plaintiff cancelling the contracts, the 
breach took place not on the date on which the defendant wrote hus letter 
to the plaintiff, but on the date on which the plaintiff received that 
letter and elected to consider the contracts as cancelled. Morgan v. Bain, 
[1874] 44 L. J. C. P. 47 relied on. 

FIRST APPEAL from a decree of MauLvi MUHAMMAD JuNAD, Judge 

of Agra. 


P. L. Banerji and K. D. Malaviya for the appellant. 
S. K. Dar, M. L. Chaturvedi and B. S. Shastri for the respondent. 


The following judgments were delivered:— 


RACHHPAL SINGH, J.—This is a defendant’s appeal arising out of a 
suit to recover balance of the price of the goods supplied and damages. 


The facts which have given rise to this litigation between the parties 
may briefly be stated as follows:—Shaikh Habibullah, the plaintiff- 
respondent, is a timber merchant, carrying on business at Agra and takes 
contracts for the supply of sleepers and logs of wood to various Railway 
administrations in India. The defendant in this case is Gaekwar Baroda 
State Railway, and it has been sued through its Manager and Chief 
Engineer. On April 19, 1923, the plaintiff was given a contract, under 
Work order No. 42, for the supply of 25,000 sleepers. On April 23, 1923, 
the plaintiff was given three more contracts for the supply of sleepers under 
Work orders Nos. 1-M, 2-M, and 3-M. All these contracts were given 
to the plaintiff by the Manager and Chief Engineer of the defendant 
Railway, who according to the plaintiff, was fully competent and autho- 
rised to make them on its behalf. There are some other contracts men- 
tioned in the plaint, but we are not concerned with them in this appeal. 
The plaintiff says that in respect of contracts Nos. 1-M, 2-M and 3-M, he 
supplied certain goods but no supply has been made in regard to contract 
No. 42. Mr. Martin was the Manager and Chief Engineer of the defendant 
Railway when the aforesaid four contracts were given to the plaintiff. 
He left the service of the defendant Railway on April 26, 1923, that is to 
say, a few days after the contracts were given. He was succeeded by 
Mr. Houldcraft, who under his letter dated June 14, 1923, cancelled 
all the orders which had been placed with the plaintiff, on the allegation 
that the materials which the plaintiff had supplied were unfit for use or 
of inferior quality. ‘The plaintiff alleges that on his representation to the 
Baroda State authorities this letter of cancellation was withdrawn, and 
the contracts were revived. Some negotiations went on and then it was 
agreed, according to the plaintiff, that the goods yet to be delivered should 
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be inspected before delivery. ‘The plaintiff says that he was agreeable to 
this proposal, but the Baroda State authorities insisted that the inspection 
should be by its officers, while he wanted this to be done through some 
independent agency. The defendant Railway also insisted that the 
plaintiff should accept reduced rates for the goods which were to be 
supplied as condition precedent to revival of the orders. The plaintiff did 
not agree to this. Eventually, the Manager and Chief Engineer of the 
defendant Railway cancelled all the work orders by his letter dated May 
3, 1924, which was received by him at Agra on May 7, 1924. The plaintiff, 
thereupon, instituted a suit in the court below against the defendant to 
recover a sum of Rs. 1,54,906-10. The plaintiff denied that the goods 
supplied by him were unfit or of inferior quality, and he contended that 
the action of the defendant in cancelling the work orders was wrongful. 
The defendant pleaded that H. H. the Maharaja of Baroda was the 
owner of the defendant Railway, and he should have been sued; and as this 
was not done, the suit as instituted was bad and not maintainable. It was 
also contended that the court below had no jurisdiction to try the suit, that it 
was not within limitation, and that it was bad for the reasons given in 
Para 27 of the written statement. The main plea in defence was that the 
goods which the plaintiff had supplied were rotten and below the specifi- 
cation required and so the defendant was justified in cancelling the work 
orders. It was also alleged that the plaintiff had been overpaid, and that 
nothing was due to him. 
' The learned Subordinate Judge ra tried the case held that he had 
jurisdiction to try it, that the claim was within limitation, that the action 
of the defendant in cancelling the work orders was wrongful, and that the 
plaintiff was entitled to a decree. The suit was decreed for a sum of 
Rs. 1,01,437 with future interest at 6 per cent per annum. The defendant 
has preferred this appeal against the decree of the court below. 


Now I proceed to consider the various points raised in this appeal on 


behalf of the defendant-appellant. 


The fourth issue in the case is 


Are the contracts relied on by the plaintiff legal and binding on the 
defendant? 

The plaintiff in Para 3 of the plaint stated that he had entered into 
these contracts with the defendant Railway through its . Manager and 
Engineer-in-Chief who was competent to make them on its behalf. ‘The 
defendant in his written statement denied that the contracts were validly 
entered into. In Para 27 of the written statement the defendant stated 
that these contracts in question were illegal and invalid on the following 
grounds among others:— 

(1) One of the orders was signed after the goods covered by them 
had been delivered by the plaintiff. 

(2) The form used for the order, referred to in Paragraph No. 2 
of the plaint, (were not, and. are not) the proper forms prescribed for 
contracts under the rules and regulations of the defendant (vide annexture 


No. 1 which is the contract-form in which such contracts are executed): 
e 
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' (3) In respect of order No. 2-M the plaintiff falsely and fraudulently 
represented that the rate therein mentioned was the same as that in his 
agreement with the B. N. Railway for the supply of metre gauge sleepers. 
As a matter of fact the B. N. Railway had got no metre gauge line at all. 
No other grounds were mentioned in the written statement on the basis 
of which the defendant contended that the contracts were illegal and in- 
valid. ‘The parties were examined by the court, and at page 31 we find 
that the counsel for the defendant made a further statement on this ques- 
tion. It was stated that on the following two grounds the contracts were 
not legally binding: 

(1) That wrong forms were used. 

(2) That the Manager and Engineer-in-Chief, who was a mere 
servant of the defendant Railway, had no power to enter into contracts 
on its behalf, without the sanction of the Minister-in-charge of the State, 
that the Manager could not put his signature to the contract without his 
sanction. 

Dealing with the first objection it may be remarked that the statement 
made by the counsel for defendant, printed at page 31, is correct when he 
says that the forms which had been used were not proper forms in which 
contracts of this kind should have been drawn up. There is no doubt that 
the forms used are meant for use in relation to building contracts given 
to contractors; but it is altogether wrong to say that the contract 
would become illegal or not binding simply because the Manager 
and Engineer-in-Chief, who entered into contracts with the plaintiff, used 
these wrong forms. It was a servant of the defendant Railway who was 
responsible for using wrong forms, and surely the defendant cannot derive 
any advantage from this omission of its own servant. In all the work 
orders it is clearly stated how many sleepers the plaintiff is to supply, at 
what rate he is to be paid, and that he is to supply sleepers as per usual 
specification. In spite of the use of wrong forms these contracts, if 
otherwise good, would be perfectly binding between the parties. In order 
to decide the question we have to look to the terms of the contracts. The 
second point taken by the defendant’s counsel in the statement printed at 
page 31 was that Mr. Martin, the Manager and Engineer-in-Chief of the 
defendant Railway had no authority to enter into the contracts, which are 
the subject-matter of the dispute berween the parties to this appeal. It 
was stated that the Manager of the defendant Railway had no power to 
enter into a contract without the sanction of the Minister-in-charge, and 
that he signed these contracts without obtaining the sanction of the 
Minister, and was not competent to do so. On a consideration of the 
evidence produced in this case I am of opinion that the point must be 
decided against the defendant. The defendant has not produced any rules 
or regulations of the State, or the Railway, on a perusal of which we could 
see for ourselves as to whether or not under them the Manager and 
Engineer of the Railway was competent to enter into binding contracts. 
No rule has been shown to prove that under it the Manager of the 
defendant Railway has to obtain sanction of the Minister-in-charge before 
making a binding contract. It is significant that during a long corres- 
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pondence which passed between the plaintiff on the one side and the 
defendant and his legal advisers on the other, never was a suggestion made 
that the contracts were not binding because the Manager of the defendant 
Railway had not obtained permission of the Minister-in-charge. According 
to the correspondence Mr. Houldcraft, who succeeded Mr. Martin, in the 
end of 1923, within a few days after these contracts in suit had been made, 
intimated to the State authorities about them; but the State never 
repudiated the contracts on the ground that the Manager had no power 
to make the contract. In respect of Work order No. 1-M 1488 sleepers 
had been supplied by the plaintiff. The defendant or the State never 
after knowing that these sleepers had been supplied in pursuance of an 
order placed by Mr. Martin with the plaintiff never.told him that the 
contract was not binding on the ground that Mr. Martin had no authority 
to make it. As regards 2-M, out of 10,000 sleepers only 9,327 were 
supplied, and the defendant’s Manager paid a large sum of about 
Rs. 41,000, and yet the defendant never took any objection that the con- 
tract was illegal. As regards the other two contracts Nos. 42 and 3-M 
the defendant, throughout his correspondence with’ the plaintiff, never 
suggested that these contracts were not binding because the man who 
made them was not competent to do so. On the other hand, throughout, 
the defendant expressed his willingness to accept the goods to be supplied 
under these two contracts, if the plaintiff could come to terms as 
regards the method of their inspection before delivery. We have on the 
record several contracts relating to supplies of sleepers and wood in pre- 
vious years—all entered into between him and the Manager of the defendant 
Railway. I shall cite only a few of them as instances. 

1. Work order No. 3 printed at page 2 for 4000 sleepers, dated 
October 9, 1920. 

2. Work order No. 19 for 5000 sleepers, dated November 1, 1920, 
printed at page 245. 

3. Work order No. 11, printed at page 23, dated February 5, 1921, 
for the supply of 60 sleepers. 

4. Work order No. 9 of 1921, printed at page 253, dated February 5, 
1921, for 14,000 sleepers. 

5. Work order No. 19 of May 14, 1921, printed at page 257 for the 
supply of 26,000 sleepers. 

It will be seen that all these contracts were entered into by the 
Manager of the defendant Railway on its behalf. Goods were supplied 
and full payments made in satisfaction thereof. The defendant never 
raised a plea before that the Manager who had entered into these contracts 
was not authorised to do so. It is not suggested that house contracts were 
made by him with the sanction of the State. On behalf of the defendant, 


we were referred to the evidence of Sir Manubhai Mehta, the Diwan of- 


the State, and Mr. Parekh who deposed that the contracts could not be 
made without the sanction of the Minister. It would have been much 
better if the defendant, instead of relying on the opinion of these gentle- 
men as regards the interpretation of the State rules on the subject, had 
produced those rules so that we might have been in a position to decide for 
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Cv. ourselves the question of competency or otherwise of the Manager to 
Tsa; make binding contracts on behalf of the defendant. No explanation was 
— offered as to why, if the Manager of the defendant had no power, he was 
allowed for years to enter into contracts without any repudiation on the 
v. part of the State. Here we have a case of a contractor who has been 
Hasts ULLAH supplying materials to the defendant Railway for several years. All the 
Rachbpal Contracts under which he made supplies were entered into by the Manager 
Smgb, J. and he was always paid. Under these circumstances, the plaintiff was 
perfectly justified in entering into contracts with the Manager and 
Engineer-in-Chief of the defendant Railway. ‘The counsel for the defen- 
dant in his statement at page 31 stated that most of the sleepers supplied 
by the plaintiff had been used in the work for which they were found fit, 
and some of them were still lying in the defendant’s godown. If the case 
of the defendant was that the contracts were by an unauthorised person, 
then the defendant Railway was not justified in using the sleepers which the 
plaintiff had supplied in pursuance of those contracts. The action of the 
defendant in using the sleepers goes to show that it accepted the position 
that its Manager had full power to enter into a binding contract and it is 
no longer open to the defendant in view of these circumstances to change 
its position. The only documentary evidence on the record is an extract 
from the State Railways Construction Code, printed at page 243. This 
cannot help the defendant. All that it says is that the Manager and 
Engineer-in-Chief should call for tenders, but it is open to him not to do 
so for any reason. As regards the Third Clause of Para 27, all that is 
necessary to say is that it was not even mentioned in his arguments by the 
learned counsel for the appellant. In my opinion, the sworn testimony 
of the plaintiff and the inference arising from the practice observed in 
other similar transactions show that the Manager had powers to make 
contracts on behalf of the defendant Railway which have not been rebutted 
by the appellant. It must therefore be held that the Manager and 
Engineer-in-Chief of the defendant Railway was competent to make con- 
tracts with the plaintiff on its behalf. 


_ ` The next question for consideration is that of jurisdiction. This 
question has two aspects which have to be considered separately. They 
may be sub-divided as follows:— 1. Whether a cause of action arose within 
the jurisdiction of Agra Courts. 2. Whether a foreigner not residing 
in British India can be sued in British Court, if a cause of action arises 
against him in British India. We shall-deal with these two points 
separately. 


I shall, at first, take up the question whether a cause of action arose 
within the jurisdiction of the learned Subordinate Judge of Agra. Sec- 
tion 20, Clause (c) of the Code of Civil Procedure permits a plaintiff to 
sue in a court within whose jurisdiction the cause of action arose wholly 
or in part. The plaintiff contends that his case is covered by Clause (c). 
The question as to what the expression “cause of action” means has been 
the subject of discussion in a large number of cases decided by their Lord- 
ships of the Privy Council and various High Courts. In Chand Kunar v. 
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Pratab Singh’, their Lordships sf the Privy Council oe with the ques- 
tion made the following observations: ' 
ae Now the cause of action has no relation q@hatsoever to the defence which 
may be set up by the defendant, nor does it depend upon the character of 
the relief prayed for by the plaintiff. It refers entirely to the grounds 
set forth in the plaint as the cause of action, or, in other words, to the media 
upon which the plaintiff asks the court to arrive at a conclusion i in his 
favour. 
In a case, Duncan Bros. v. Jeetmal, it was remarked that the 
question f : 
whether any particular fact constitutes a cause of action is a question 


of fact in each case, with reference to the substance rather than the form 
of action. 


Now let us see what is the cause of action given by the plaintiff in his 
plaint, as it will be on a consideration of the facts given. therein that we 
shall have to decide whether they can be said to constitute a cause of 
action which gave the court below jurisdiction. In the case before us 
the plaintiff in his plaint mentions that’ various contracts for the supply 


of wood were entered into between him and the defendant. The goods. 


to be supplied were to be sent to Goyaghat, a certain place in Baroda State, 
from various places. Then he states that the Manager and Engineer-in- 
Chief of the defendant Railway wrongly cancelled his contracts on the 
ground that the goods already supplied were of inferior quality “and were 
not upto specification. The reason why the plaintiff says that the Agra 
Court had jurisdiction to try his suit is stated in the plaint as follows. 
The cause of action arose at Agra, one of the Railway stations on the 
East India Railway, where the contract was to be performed under the 
contracts and where the-said letter No. 4698 was delivered to > the plaintiff 
on May, 7, 1924. 

What the plaintiff says is that under the terms of his contracts he 
agreed to give delivery of goods at, among other places, Railway stations 
on the East Indian Railway, and as Agra happens to be one of those 
stations where he could have given delivery, a part of cause of action arose 
there but owing to the wrongful action of the defendant in cancelling 
the contract he was prevented from giving delivery of the goods supplied 
at Agra. This contention of the plaintiff has found, favour with the 
learned Subordinate Judge, and what we have to consider is whether the 
view taken by him is correct. In considering this question it is necessary 
to bear in mind that in no two cases the facts are alike, and therefore, it is 
desirable that in order to find out whether a cause of action arose wholly 
or in part within the jurisdiction of the Agra Court we should carefully 
look into the proved facts of the case before us. In the four work orders 
in suit there is an express provision that the delivery of the goods to be 
supplied is agreed to be made “F. O. R. Stations of East Indian and’ other 
Railways mentioned therein.” Now, Agra is one of the stations on the 
East Indian Railway, and according to the contracts goods could have been 
delivered there if the plaintiff had so chosen. From the correspondence, 
it will be seen that the „plaintiff was always willing aid anxious to make 

1L L. R. 16 Cal 98 OILL R19 Cal at 379 7? 
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deliveries of the goods. In this connection I may refer to two letters of. 
the plaintiff, printed at pages 319 and 323. The plaintiff could not 
deliver goods owing to the cancellation of the contracts by the defendant. 
At this stage it is not necessary to go into the question whether the action 
of the defendant in cancelling the contract was wrongful or not. It 
appears to me that where the parties to a contract agree that the delivery 
is to be made at a particular place then a cause of action would arise in 
part at least, because under the terms of the contract it is the place where 
a part of the contract is to be performed. And if owing to the action of 
the buyer the seller is unable to perform the contract at the place agreed 
upon he will have a right to institute his suit there. In the case before 
us, under the agreement between the parties, the plaintiff agreed to deliver 
goods at various stations of several railways. It is, in my opinion, open 
to him to institute a suit for damages for breach of contract at any one 
of those stations.’ In a suit for damages for breach of contract the cause of 
action consists of making the contract, and of its breach, so that the suit may 
be filed either at the place where the contract was made, or, at the place 
where it should have been performed. Agra is one of the several places 
where the contract could have been performed by making delivery of 
goods to the defendant F. O. R. in accordance with the terms of the con- 
tract, and so, I think that the contention of the plaintiff that the cause of 
action in part arose there, appears to be well founded. ‘The result of the 
contract, put in simple language, was this. The defendant and the 
plaintiff entered into a contract in Baroda State, under which the plaintiff 
agreed to supply goods. The defendant directed the plaintiff to deliver 
goods F. O. R. at certain Railway stations. If the contract had not 
been cancelled by the defendant, the plaintiff could have performed his 
part of the contract by making delivery at any of the stations on the 
railways mentioned. Then he would have been entitled to sue for 
the price in the Court within whose jurisdiction the place of delivery 
was. I cannot understand how it can be said that no cause of 
action would arise at the place where the goods could have been 
delivered but for the cancellation of the contract by the defendant. 
The learned counsel for the defendant-appellant contended before 
us that it may be inferred from the conduct of the plaintiff that he 
had no intention of making any delivery of goods at Agra. The plaintiff 
has produced evidence to prove that the goods which he desired to send 
to the defendant were lying at some stations in Central Provinces, and at 
a station on R. K. Railway. It is urged that this shows that he had no 
idea of delivering any goods at Agra. I entirely disagree with his proposi- 
tion. According to the agreement between the parties Agra was one of the 
places where the contract could have been performed by making delivery, 
and we do not know what the plaintiff might have done if the contract 
had not been cancelled. It appears to me that it is open to the plaintiff to 
sue the defendant at any of the places where the contract was to be 
performed by making delivery of goods. Section 38 of the Indian Con- 
tract Act says:—Where a promisor has made an offer of performance 
to the promisee, and the offer has not been accepted, the promisor is not 
e 
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responsible for non-performance, nor does he thereby lose his rights under 
the contract. Under the terms of the contract between the parties one 
of the rights of the plaintiff was to be able to sue the defendant at any 


of the places where the goods were to be delivered, and the contract was- 


ta be performed and he can be said to have lost that right simply because 
of the cancellation of the contract by the defendant. The performance 
of a contract is a part of the cause of action and a suit in respect of it 
can always be.filed at the. place where the contract should have been per- 
formed. I may refer to a few of the decided cases on the question before 
us. In Chunni Lal v. Mabiparav®, it was held that in an action 
for breach of promise of contract the cause of action arose at 
the place where the goods ought to have been delivered. In that case the 
plaintiff and the defendant had entered into an agreement at Parola. The 
defendant agreed to sell and deliver certain goods to the plaintiff. It was 
further agreed that the goods would be measured at a place called Mawrod 
and would be delivered at a place called Padsha. The goods were not 
delivered. The Court held that the cause of action arose at Padsha where 
the goods were to be delivered. It is not easy to understand why the 
Court held that action did not lie at Parola also where the contract was 
made and price paid. Another case on the point is Llew-whellib v. Chunni 
Lal.4 The defendant was a resident of Saran district. In that district 
the plaintiff and the defendant entered into a contract under which the 
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plaintiff agreed to deliver certain goods to the defendant when the price- 


was to be paid by a draft on Calcutta or Cawnpore where the plaintiff 
carried on business. The plaintiff delivered the goods in Saran District. 
The plaintiff sued the defendant for the price at Cawnpore. A bench of 
two learned Judges of this Court held that the Cawnpore Court had 
jurisdiction because the intention of the parties was that the prices would 
be paid there. The following observations made in that case, to be found 
at pages 425 and 426, go to support the case of the plaintiff-respondent in 

this appeal before us. soe 
In the present instance for example the plaintiffs were to deliver the 
500 maunds of fresh and clean up-country indigo-seed at Sattaghat on or 
before February 15, 1887. If they had failed to make such delivery 
the defendant might have sued them in the Courts of the district in which 
Sattaghat is sitùate, or in Cawnpore where the plaintiffs carry on their 
business for damages for breach of contract or to enforce the specific 
performance. So if the defendant had refused to’ accept the delivery on 
the ground of the indigo-seed not being of the quality agreed the plaintiffs 

might in their turn have sued him in the same Court for damages. 

These observations go to show that the Court was of opinion that in 
a case like the one before us a suit would lie at the place where the delivery 
was to be made. In I. L. R. 39 All. 369 it was decided that an. action’ 
for damages for breach of contract would lie at the place where the delivery 
was to be made. See on the same point Ram Lal vw. Bhola Nath’. The 
plaintiff in that case was a resident of Kasganj and he ordered certain goods 
which were delivered V. P. P. at Kasganj.. He sued for damages and this 
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Cin. Court held that as the place of delivery was Kasganj the suit would lie 
Ip; there. Imay refer to the case of Senaim & Co. v. Debono®. A merchant 
—— carrying on business in Gibraltar sold to the respondents, a merchant in 

G. B.S. Malta, certain goods F. O. B. Gibraltar. The acceptance was made at 
arts Malta and so that was the place where the contract was deemed to have 
Hase Utran been made. One of the questions which had to be considered in the case 
Rachhpa! W28 as to which was the place of the performance of the contract. Deal- 
Singh, J. ing with this question their Lordships of the Privy Council made the fol- 

lowing observations: — 

No doubt the contract should be regarded as made in Malta for thence 
came the final acceptance by the respondent of the offer made by the 
appellants. But it appears to their Lordships to be plain on the face of the 
documents that the contract was to be performed by the delivery of goods 
on board a ship at Gibraltar selected by the respondent; from the moment 
of such delivery the appellants had no further control over the goods, and 
parted with their possession and property in them. ‘The principle of Law 
applicable is thus stated by Mr. Dicey in his book the Conflict of Laws, 
3rd edition, page 609. When the contract is made in one country and 
is to be performed either wholly or partly in another, then the proper law 
of the contract, specially as to the mode of performance, may be presumed 
to be the law of the country where the performance is to take place. (Lex 
loci solutionia). This statement of the law is in full accordance with the 
judgment of the Court in Jacob v. Credit Lyonnais, 12 Q. B. D. 589 and the 
authorities there cited. 

The law as regards the effect of delivery to a carrier is the same in India 
as in Gibraltar. Section 91 of the Indian Contract Act runs as follows:— 

A delivery to a wharfinger or carrier of the goods sold has the same effect 
as a delivery to the buyer.. ... 

-So far as the place of the performance in a case like the one before 
us is concerned, there is no difference between it and the case which was 
before their Lordships of the Privy Council. Under the terms of the 
contracts in question the plaintiff could have performed them by making 
delivery to the common carrier at Agra if the defendant had not cancelled 
the contracts. I am therefore of opinion that the principle of the decision 
referred to above is applicable to the case before us. For the 
reasons given above, I hold that one of the places where the contracts 
could have been performed by the plaintiff was Agra and therefore the 
Court below had jurisdiction to try the case as a part of the cause of action 
arose in Agra district. 

The second contention of the appellant as regards the question of 
jurisdiction is that as the defendant is a foreigner, the courts in British 
India have no jurisdiction to entertain a suit against him. The question 
of forum has to be decided with reference to the provisions of Section 20, 
Code of Civil Procedure which is applicable to the whole of British India 
with the exception of some scheduled districts. It appears to me that there 
is no warrant for the contention that the Courts in British India have no 
jurisdiction over foreigners. It is conceded -that the Courts in British 
India have jurisdiction over foreigners carrying on business in this country. 
But it is strongly contended on behalf of the appellant that British Courts 
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have no jurisdiction against non-resident foreigners who do not carry on 
business or work for gain in British India even though the cause of action 
may have arisen against them wholly or in part in British India. I find 
myself unable to agree with this contention. Section 20, Code of Civil 
Procedure says that subject to the limitation aforesaid every suit shall be 
instituted in a Court within the local limits of whose jurisdiction (c) the 
cause of action, wholly or in part atises. If it had been the intention of 
the legislature that this part of Section 20 would not be applicable to 
non-resident foreigners even though cause of action arises wholly or in 
part in British India such intention would have been made clear. ‘The 
right to institute a suit within the jurisdiction of the court where the cause 
of action has arisen wholly or in part is absolute and is not subject to any 
condition whatsoever. AJl that the plaintiff has to show is that the cause 
of action arose within the jurisdiction of the Court, and it would have 
jurisdiction to entertain the action whether the defendant is a resident of 
British India or a foreigner. In several cases decided by the Indian High 
Courts to which I shall make a reference presently, the plea now urged 
before us was raised but was not accepted. But before doing so I wish to 
refer to two of the Indian cases on which reliance has been placed on behalf 
of the appellant. The first of them is Kessowji Damodar Jairam v. Khimji 
Jairam". A careful perusal of this judgment shows that the point decided 
was that a non-resident foreigner carrying on business within the jurisdic- 
tion of British Courts through an agent, and when cause of action has not 
arisen in British India cannot be sued in British Courts. I do not think that 
this ruling’can be said to help the defendant-appellant’s contention because 
it is made abundantly clear in the judgment itself that it was a case where 
the cause of action had wholly arisen outside the jurisdiction of the British 
Courts. The learned Judge who decided that case stated the question for 
decision at page 520 as follows:— 

Can one native of Cutch under these circumstances sue another native 
of Cutch in this (Bombay) Court, when the cause of action arose and the 
subject-matter of the suit is wholly outside the limit of jurisdiction 

These observations clearly go to show that the result of the case might 
have been different if the cause of action had arisen wholly or in part in 
British India. We have seen that Section 20, Clause (c) of the Code gives 
jurisdiction to the court to hear a suit where a cause of action has wholly 
or in part arisen within its local limits. It does not exclude the case of a 
foreigner. The learned Judge who decided the case mentioned above 
remarks in his judgment at page 525:— , 

To decide that we have jurisdiction would be contrary to international 
comity and a violation of the principle that no sovereignty can extend its 
process beyond its territorial limits to subject either person or property to its 
judicial decision. i 

But the case would be otherwise if the legislature has laid down that 
the courts would have jurisdiction. On this point the observations of 
Cotton, L. J. in Exparte Blain®, which are mentioned in 12 Bombay 507, 
may be quoted here: — i 

We are not dealing with the question which might arise if an English Act 
TI. L. R. 12 Bom. 507 212 Ch. Div. 522 at jak aad $32 
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of Parliament had expressly laid that as against a Chilian subject, or any 
other alien who had never been in England, the Court should on certain 
facts being proved, entertain a petition and make an adjudication. In 
such a case it might be the duty of the Court, acting in the execution of 
the English Act of Parliament, whatever the consequences might be and 
however a foreign nation might object, to say, this is the English statute, 
and we must act on it, and the question which you, a Torei, raise we 
are bound to disregard 

In this country Sec. 20, Civil Procedure Code, as I understand it, gives 
the courts power to entertain cases against foreigners provided the cause of 
action wholly or in part arises within its local limit and we are bound to 
decide the case in accordance with the provisions of the Code regardless of the 
rule of “International comity”. Another case on which reliance is placed on 
behalf of the appellant is the ruling of their Lordships of the Privy.Council 
in Gurdayal v. Raja of Faridkote?, In that case the Raja of Faridkote 
obtained a decree in a court in Faridkote against the defendant who was 
not a resident of the State and who did not submit to its jurisdiction. On 
the basis of that decree, a suit was instituted against the defendant in the 
British Court. ‘Their Lordships of the Privy Council held that a decree 
obtained against the defendant under these circumstances passed by the 
State Court was a mere nullity. In the course of their judgment their 

Lordships made the following important observations: — 
Jurisdiction being properly territorial and attaching, with certain res- 
trictions, upon every person permanently or temporarily resident within 
the territory, does not follow a foreigner, after his withdrawal thence, 


living in another state . But no territorial Legislature can give 
jurisdiction which a court of foreign state ought to recognise: over an 
absent foreigner owing no allegiance to the state so legislating In a 


personal action, to which none of the causes of jurisdiction apply a decree 
pronounced by a court of foreign state in absentem, the latter not having 
submitted himself to its authority, is by international law a nullity 
Not to the court of the state in which the cause of action has arisen, nor 
in case of contract to those of the locus solutionis, should resort be 
had by the plaintiff, but to the courts of the state in which the defendant 
resides, the court of latter state having jurisdiction in all personal action 
In Ram Ravji v. Pralbdas'® the contention raised was based on the 
above cited ruling of their Lordships. Farran, C. J. in his judgment at 
page 142 made the following observations: 

It has been however argued upon the authority of Gurdayal Singh v. 
the Raja of Faridkote that admitting that the part of the cause of action 
arose in Bombay the Court has no jurisdiction over the defendant, who 1s 
a subject of Baroda state, and a foreigner, inasmuch as before the suit was 
filed, he had ceased to carry on business in Bombay and to be amenable to 
the jurisdiction of this High Court. The answer to this question appears 
to us to be found in a passage of the Privy Council itself. ‘In a personal 
action a decree pronounced in absentem by a foreign court to the jurisdic- 
tion of which the defendant has not in any way submitted himself, is by 
international law an absolute nullity. He is under no obligation of any 
kind to obey it, and must be regarded as a mere nullity by the Courts of 

` every nation, except (when authorized by special local legislature) in the 
country of the forum by which it was pronounced.’ 


°L R. 22 Cal. 222 “YJ, L R. 20 Bom. 133 


AJL. J.R. HIGH COURT 1105 


It appears to me that the view taken by the learned Chief Justice. is 
that in this country. we have legislation giving jurisdiction to the courts to 
entertain cases against foreigners where a cause of action arises wholly or 
in part in British India and so the decree so far as this country is concerned 
would not be a nullity. Another important and instructive case on the 
point is the one reported in Rambhat v. Shankar’. ‘These learned Judges 
of the Bombay High Court held that under the 

~ Civil Procedure Code British Courts are empowered to pass judgment 

against a non-resident foreigner provided that the cause of action has arisen 

within the jurisdiction of the court pronouncing judgment. 
A perusal of the case shows that it was contended before the court that 
under Sec. 17 (Sec. 20 of the present Code) Civil Procedure Code the 
Court had jurisdiction to entertain the suit as the cause of action arose with- 
in its local limits, that the courts were bound by the Civil Procedure Code, 
and that if under its provisions, a court could take cognizance of a suit, it 
must do so, even though in doing so it may violate the rules of international 
law. On behalf of the opposite party the reply was that the points for 
determination were two:—(1) whether the court was judicially com- 
petent to entertain the action and (2) how far its judgment would be 
effective. It was contended that the competence was to be determined 
with reference to the provisions of Sec. 17 (Sec. 20 of the new Code) of 
the Civil Procedure Code, and effectiveness of the judgment by reference 
to the rules of international law. Dealing with the first question the 
learned judges held according to the Code of Civil Procedure the British 
Indian Courts were empowered to pass a judgment against a non-resident 
foreigner provided that the cause of action had arisen within the jurisdic- 
tion of the Court pronouncing the judgment. Dealing with the second 
question as regards the effectiveness of the judgment it held that it did 
not arise. It is clear to me that if the British Court has the power to 
pass a judgment having regard to the provisions of the Civil Procedure 
Code then the other question as to whether or not it would be effective 
everywhere need not be considered. Under the law of the country the 
court has power to pass a judgment and will give effect to it. As remarked 
in the case of Rajabhai Narain v. Karim Mahomed}. 

A Municipal Court is entitled to exercise its jurisdiction over a non- 

resident foreigner where the cause of action arises within its jurisdiction. 

The question whether its decree can be enforced against him in the foreign 

state is a question for the disposal of that state. 

Even according to the view taken by their Lordships of the Privy 
Council the decree would be binding at least in the country of the forum 
when authorized by the special local legislation. The most important casc 
on the point is the full Bench ruling of the Madras High Court reported 
in Srinivasa Moorthi v. Venkata Varoda'®. It was held there that juris- 
diction conferred by Clause 12 of the Letters Patent (same as Sec. 20, 
Civil Procedure Code so far as the case before us is concerned) where the 
cause of action arises wholly or in part within Madras extends to suits 
against absent foreigners. ` At page’246 of the judgment, Arnold White, 
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C. J. observed:— ; : 

It seems to me that to give jurisdiction over an absent foreigner, where 
the cause of action against him arises within the local limits of the jurisdic- 
tion of the court is the legitimate exercise of sovereign rights. 

At page 247, the learned Judge observed: , ; 

Sir V. Bhashyam Ayyangar’s proposition was that it was contrary to 
the princıples of International Law for a court to exercise jurisdiction over 
an absent foreigner solely upon the ground that the cause of action had 
arısen within the local limits of the jurisdiction of the court. I do not 
think that more recent authorities support this proposition. 

At pages 250 and 251 the learned Judge observed:— 
My learned brother reads Lord Selborne’s judgment (I. L. R. 22 Cal. 
222) in that case as containing a statement of the law that accrual of the 
cause of action in a particular place does not confer on the courts of that 
place jurisdiction over a non-resident foreigner. It seems to me that the ques- 
tion of whether the accrual of the cause of action confers jurisdiction must 
depend on the terms of the enactment which creates the jurisdiction. If the 
enactment confers jurisdiction the court cannot decline to exercise the 
jurisdiction on the ‘ground that the conferring of the jurisdiction was 
contrary to the general principles of International Law. I do not think 
that this proposition is inconsistent with Lord Selborne’s judgment taken as 
a whole. In my judgment, in original side appeal No. 6 of 1900 I said: 
‘In Gurdayal Singh v. Raja of Farıdkote the actual point decided by the 
Privy Council was that when a decree has been obtained ex parte in the 
courts of a Native State against a defendant who was not a subject of that 
State, an action founded on those decrees ought not to be entertained by a 
Court of another State of country The words ‘absolute nullity’ 
clearly are qualified by the words in parenthesis at the end of the passage. 
So far as our own High Court is concerned it has been held by a bench of 
two learned judges in K. E. Smith v. The Indian Textile Co.\* that there 
was no limitation in the Code of Civil Procedure or any other Act in 
force in India exempting foreigners from the jurisdiction of the British 
Indian Courts. Mullah in his Commentary on the Civil Procedure Code 
at page 110 says that if a cause of action has arisen in British India then 
the British Indian Courts have jurisdiction to entertain the suit. After 
a consideration of these rulings it appears to me, if I may be permitted to 
say so with all respect, that in one passage the view taken by their Lordships 
of the Privy Council in Gurdayal Ssngh v. Raja of Faridhote seems to be 
that even if the cause of action has arisen within the jurisdiction of the 
court it has no jurisdiction to try a suit against a foreigner. So far as 
this point is concerned the various subsequent rulings in which that ruling 
of their Lordships was considered throw no light on the point. The view 
of Farran, C. J. in I. L. R. 22 Bombay at page 133 about the interpreta- 
tion of the Faridkote ruling is that even according to that ruling the decree 
passed against an absent foreigner would be binding in at least the country 
where it was passed provided the local legislature of that country authorised 
the procedure. But no attempt has been made to explain the observations 
of their Lordships that 

no territorial legislation can give jurisdiction over an absent foreigner 

owing no allegiance to the state so legislating. 
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But it appears that later. où their Lordships of. the Privy Council, in a 
ruling’ reported in Annamalai Chetty v. Murugasa Chetty held that 
Girdhar Damodar v. Kassigar Hiragar,\° was rightly decided. Lord Lindley 
at page 552 remarked: rs 

- Their Lordships see no reason for doubting the correctness of the deci- 
sion of the case of Girdbar Damodar v. Kassigar Hiragar, where the defen- 
dant was a native of Kutch and the cause of action arose within the local 
lmit of the jurisdiction of the British Indian Courts in which the action 
was brought. 

Now it will be seen that according to this view a suit against a non- 
resident foreigner would be maintainable in the British Court if the cause 
of action against him has arisen within the local limits of the British Court. 
This later pronouncement of their Lordships has been interpreted by the 
High Courts in India to mean that the view taken in the Faridkote case is 
not applicable to those cases in which the cause of action has arisen within 
the local limits of the British Indian Courts. Arnold White, C. J. dis- 
cussing this aspect of.the case in J. L. R. 29 Mad. 239 made the following 
observations: . 


Sir S. Subrahmania Ayyar, J. in his judgment points out that the ground 
upon which the Privy Council in Annamalai Chetty v. Murugasa Chetty, 
I. L. R. 26 Mad. 544 upheld the decision in Girdhar Damodar v, Kassingar 
was that the cause of action had arisen in Bombay, and that the same 
ground of jurisdiction existed in the case then before this court, and the 
learned judge was of opinion that the question was governed by the latest 
pronouncement of the Judicial Committee (i.e., the opinion expressed 
by Lord Lindley in the case to which I have already referred) upon the 
point. I entirely agree with my learned brother’s conclusion. 

This case decided by the Full Bench of Madras (I. L. R. 29 Mad. 239) 
went in appeal before their Lordships of the Privy Council, whose decision 
affirming that view is reported in Srinivasa v. Venkaty'". Another case on 
the point is Taderpalli Subba Rao v. Nawab of Banganapall#*, in which 
a bench of two learned Judges of the Madras High Court held that a non- 
resident foreigner, who is a subject of a protected Native State, may be 
sued in the courts of British India, if the cause of action arose within the 
jurisdiction of any such court. Even apart from the provisions of Sec. 20 
of the Code of Civil Procedure, the cause of action in the case of contracts 
arises at the place of performance. Thus we see that according to the 
recent pronouncement of their Lordships of the Privy Council in Annamalai 
v. Muragasa™?, a British Court would have jurisdiction against a non-resi- 
‘dent foreigner if the cause of action has arisen within its local limits. This 
view has also been taken by the High Courts of Bombay, Madras and by 
our own High Court. For these reasons I am of opinion that the Agra 
Court had jurisdiction against the defendant inspite of the fact that he does 
not reside in India, because the cause of action arose within its local limits. 

Another important question to be considered in connection with this 
point is whether it is open to the defendant to raise the plea of jurisdiction 
after having defended the suit on its merits. The question arose in a 
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Madras case, Sivaraman Chetti v. Iburam Saheb’. It was decided there 
that when a pleader representing the defendant appeared and stated that 
he had no instructions, and an ex-parte decree was passed it could not be said 
that he had submitted to the jurisdiction of the court. But the learned 
judges who decided that case made the following observations which 


Hasm Uran deserve notice: 
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Had the defendant been allowed 4 hearing and the case then decided 
against him, we should have held following Kandoth v. Sadu Kalandan, 
8 M. H. C. R. 14 and Fazal Sabu Khan v. Gafer Ghan, 15 Mad. 82, that 
haying taken the chance of a yudgment in his favour, he could not, when 
an action ıs brought against him on the judgment, take exception to the’ 
jurisdiction 

The leading case on the point is Harris v. Taylor’. In that case it 
was held that if a defendant appears in a foreign court to argue his appeal on 
the question of jurisdiction he will be deemed to have submitted himself 
to the jurisdiction of the Court. This was a case in which a summons 
issued by a court in Isle of Man was served on the defendant, a foreigner 
who resided in England. He appeared ‘conditionally’ and argued the 
question of jurisdiction. That point was decided against him. After 
that he did not appear, and the suit was decreed. Then on the strength 
of it the plaintiff sued the defendant in a court in England on foot of the 
decree passed by the Court in the Isle of Man. The defendant pleaded 
that the court in that place had no jurisdiction and so the decree passed 
was a nullity. This contention was not accepted. Buckley, L. J. in his 
judgment made the following observations at pages 587 and 588: 

The question which we have to decide in this appeal depends as I have 
said, on whether the defendant submitted to the jurisdiction of the Isle 
of Man Court, and, in order to decide that question, it is necessary to con- 
sider what ıt was that the defendant did on March 17, when as the record 
states, he appeared conditionally to set aside the writ. When the defen- 
dant was served with the process he had the alternative of doing nothing. 
Although the court might have given judgment against him, the judgment 
could not have been enforced against him unless he had some property 
within the jurisdiction of the court. But the defendant was not content” 
to do nothing. He did something which he was not obliged to do; but 
which, I take it, he thought it was in his interest to do. He went to the 
Court, and contended that the Court had no jurisdiction over him. The 
Court, however, decided against the contention, and held that the defendant 
was amenable to its jurisdiction. In my opinion, there was a voluntary 
appearance by the defendant in the Isle of Man Court, and a submussion 
by him to the jurisdiction of that Court. If the decision of that Court 
on that occasion had been in his favour he would have taken advantage 
of it; as the decision was against him he was bound by it, and it became 
his duty to appear in that action; and as he chose not to appear and to 
defend, he must abide by the consequences which follow from his having 
done so. 

It will be seen that this was a case in which the question which the 
courts were called upon to decide was whether a foreigner, who had 
entered appearance in a foreign court and had protested against its juris- 
diction could later on be permitted to challenge the validity of the decree 
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passed against him on the ground that the court had no jurisdiction. But 
it appears to me that the principle of the decision is applicable to cases in 
which a foreigner after protesting that the court has no jurisdiction takes 
his chance of winning the case by defending it on the merits. In my 
opinion, after having put his case before the Court, he should not be 
allowed to take up the plea of want of jurisdiction. This is not a case in 
which there was want of jurisdiction over the subject matter of the action, 
and where, under no circumstances could the Court entertain the action; 
but it was a case in which the Court had jurisdiction unless the defendant 
could show otherwise by proving that under the Civil Procedure Code 
the suit was not within the cognizance of the Court, because he was a 
foreigner. ‘The principle of the decision in Chandu Lal w. Awad Bin 
Umar Sultan”? appears to be applicable to the case before me (see page 
371). It was open to the defendant corporation (for the purpose of this 
point I shall assume that the position of the defendant Railway is that of 
a corporation) [to bring to the notice of the Court] that it had no juris- 
diction to hear the suit, and that, for that reason the corporation was 
not going to enter into any defence. If a decree had then been passed 
ex-parte, it would have been open to the defendant to challenge that 
decree on the ground that it was a nullity because the Court had no jurisdic- 
tion. But the defendant not only took the plea of want of jurisdiction 
but also entered appearance, and during the course of a protracted trial 
produced evidence, cross-examined the witnesses of the opposite party, 
and took his chance of winning the case on merits. I am, therefore, of 
opinion that it is no longer open to the defendant to say that the Court 
had no jurisdiction to entertain the suit. 


I now proceed to consider the plea taken by the defendant Railway 
that the suit was bad as it was not instituted against H. H. the Maharaja 
of Baroda, who owns this Railway. The defendant in Para 24 of the 
written statement says that the Railway is owned by the Maharaja, and is 
managed by his Government, and that the claim against the Manager of 
the Railway, who is merely a paid servant of the State, is bad. Now, I 
may state here that the claim of the plaintiff is not against the Manager, 
, but against the defendant Railway, through its Manager and Engineer- 
in-Chief. The view taken by the learned Subordinate Judge is that 
though H. H. the Maharaja of Baroda is the owner of the Railway, yet 
it is a corporation, and in that capacity can be sued through its Manager. 
The accuracy of this finding is challenged before us in this appeal. It is 
admitted by the plaintiff that the defendant Railway is the property of 
H. H. the Maharaja of Baroda and is managed by his Government. Now, 
it will be seen that the suit as framed is not against a foreign prince and 
so there can be no question about the sanction of the Governor General 
as contemplated in Sec. 86 of the Code of Civil Procedure. But it is 
urged on behalf of the appellant that in substance the suit is one against 
a ruling prince and the plaintiff is making an indirect attempt to attain 
his object which is to reach the property of a ruling prince which he can 
not be allowed to do. I proceed to consider this point. The rules of 
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English law on the subject are to be found stated in Dicey’s Conflict of 
Laws, second edition, page 195. The first rule is in respect of persons. 
lt lays down that the Courts in England have no jurisdiction (subject to 
exception hereinafter mentioned) to entertain any action or other pro- 
ceedings against any foreign sovereign and against certain other persons. 


Hasm Uttar The learned counsel for the appellant relies on this rule. He has cited 





Rachbhpal 
Singh, J. 


the case of The Parlement Belge. In that case it was held that 

as a consequence of the absolute independence of every sovereign autho- 
rity and of the international comity which induces every sovereign state 
to respect the independence of every other foreign state, each state declines 
to exercise by means of any of its courts any of its territorial jurisdiction 
over the person of any sovereign or ambassador or over the public property 
of any state which is destined to its public use . though such 
sovereign, ambassador or property be within its territory. 

It is necessary to set forth here, very briefly, the facts of that case. 
It was found that a ship bearing the name of the Parlement Belge came 
into collusion with a British ship. It was found that _ 

the Parlement Belge was the property of His Majesty the King of Belgians, 
and in his possession, control, and employment as reigning sovereign of 
the state, and was a public vessel of the sovereign and state, carrying his 
Majesty’s royal pennon, and was navigated and employed by and in posses- 
sion of such Government. 

The contention raised was that all movable property, which is the 
public property of a sovereign and nation used for public purposes, is 
exempt from adverse interference by any court of judicature. This con- 
tention found favour with the court. On the other side it was con- 
tended that the action was not one against a sovereign but it was a suit 
in rem against the vessel itself. The learned judges in their judgment at 
pages 207 and 208 observed:— 

From all these authorities it seems to us, although other reasons have 
sometimes been suggested, that the real principle on which the exemption 
of every sovereign from the jurisdiction of every court has been deduced 
is that the exercise of such jurisdiction would be incompatible with his 
regal dignity, that is to say, with his absolute independence of every 
superior authority. 

This rule is based on an implied agreement between all the sovereigns 
not to exercise jurisdiction against others and their properties. (See page 
205). At page 201 the learned judges quote with approval the conten- 
tion which had been raised in a previously decided case:— 

There is another point of view. It is the interest and duty of every 
sovereign independent state- to maintain unimpeached its honour and 
dignity. 

At page 218 the learned judges say:— 

This is conclusive to show that the liability to compensate must be 
fixed not merely on the property but also on the owner through the pro- 
perty. I£ so, the owner is at least indirectly impleaded to answer to, that 
is to say, effected by, the judgment of the court. 

At page 219 it is remarked:— 

To implead an independent sovereign in such a way is to call upon 
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him either to sacrifice his property or his independence: ‘To place him in 
that position is a breach of the principle upon which the immunity from 
jurisdiction exists. We think that he cannot be indirectly impleaded. This 
case is upon consideration of it, brought within the general rule that a 
sovereign authority can not be personally impleaded in any court. 

It is on these last observations that reliance is placed on behalf of the 
defendant-appellant. At page 220 the learned judges made observations 
which go to show that according to the law of England a sovereign could 
not be sued even if he was carrying on a private trading adventure. The 
question for our consideration is whether this rule of international law 
can be applied in the cases of suits against ruling Princes in India. In my 
opinion, it can not be applied. The foundation for the rule is described 
in the above cited ruling as follows:— 

The real principle on which the exemption of évery sovereign from the 

' jurisdiction of every court has been deduced is that the exercise of such 

jurisdiction would be incompatible with his regal dignity—that is to say, 
with his absolute independence of every superior authority. 

I think that the very foundation for the above mentioned principle 
is wanting in the case of ruling Princes in India. The principle of the 
rule is that exercise of jurisdiction would be incompatible with the absolute 
independence of a foreign sovereign of every superior authority. Now, 
I think that this rule can not be made applicable to the case of ruling 
Princes in India because they are not independent rulers. The rule of 
International Law is that an independent sovereign is absolutely privi- 
leged. But such is not the case in India. He can be sued in a British 
Court after the sanction of the Governor General has been obtained as 
provided for under Sec. 86 which enacts:— 

Any such prince or Chief may with the consent of the Governor 
General in Council, certified by the signature of a Secretary to the Gov- 
ernment of India but not without such consent be sued in any competent 


court. 

(2) “Such consent may be given but it shall not be given 
unless it appears to the Government that the Prince, Chief, or ambassador 
or envoy. 


(a) has instituted a suit in the court desiring to sue him. 
(b) by himself or another trades within the local limits of the juris- 
diction of the court, or 
(c) is in possession of immovable property. 
(3) No such prince, chief shall be arrested under this Code, and, 
except with the consent of the Governor General in Council . no 
decree shall be executed against the property of any such prince . 
Thus it will be seen that in India a ruling prince can be sued in British 
Court. He can be arrested and his property can be attached provided that 
the sanction of the Government ‘is obtained. The Government of India 
has power to hold an enquiry into his conduct. The Government has the 
power to depose him. To me it appears that the rule of International Law 
which is based on the principle of “absolute independence of the sovereign 
to recognise any superior authority” can not-be applied to princes in India 
for the simple reason that they are subordinate to the authority of the 
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been modified by the provisions of Sec. 86, Civil Procedure Code. The 
princes can claim exemption not on the ground of their absolute sove- 
reignty but only under the provisions of Sec. 86 of the Code of Civil Proce- 
dure. Under the provisions of the Code of Civil Procedure the courts in 
British India have jurisdiction against every person unless there is some- 


Hasm Uran thing to the contrary in its provisions—the rule of International Law not- 
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withstanding. In Rambhat v. Shanker”, it was remarked: 

It may well be doubted whether it would be correct in such a case as 
this to say that the assertion of jurisdiction by the British Legislature is 
inconsistent with the comity of nations, or with the established rules of 
Private International Law. Is Sangali State a nation within the meanings 
of these rules . Is it reasonable to apply to the territories of such a 
dependent chief the comity of nations or the rules of Private International 
Law such as would be applicable between England, and, say, France or 
Germany? 

My own opinion is in agreement with this view. The British Crown 
is the paramount authority in India. The ruling princes owe allegiance 
to the British Crown as sovereign powers. And it would certainly be a 
misnomer to style Indian states as “nations”. They are dependent states. 
I do not think that the rules of Private International Law can be made 
applicable to such states. In any case, it is clear to me that the Code of 
Civil Procedure modifies the rule of Private International Law so far as the 
Indian States in India are concerned, and the case has to be decided not with 
reference to Private International Law but with regard to the provisions 
of Sec. 86 of the Code of Civil Procedure. In a case reported in I. L. R. 21 
Bom. 351 this point was considered by Stachey, J. At page 271 and 272 
he says:— 

There is another point of view from which the question may be regarded. 
What Sec. 433 (now Sec. 86) does is to create a personal privilege for 
sovereign princes and ruling chiefs It is a modified form of absolute 
privilege enjoyed by independent sovereigns in the courts in England, 
in accordance with the principle of English Law. The difference is that 
while the privilege is unconditional, dependent only on the will of the 
sovereign, ın India it is dependent upon the consent of the Governor 
General ın Council, which can only be given' under specified condition. 

I am in agreement with this view. On a perusal of Sec. 86 of the 
Code of Civil Procedure two points are clear. One is that a ruling prince 
can not be sued without the sanction of the Governor General in Council. 
The other is that no execution can be issued against him without such 
sanction. Beyond these two points no other privilege can be claimed under 
the Civil Procedure Code by a ruling prince. According to my view there 
is nothing in the Code which prevents a plaintiff from making an indirect 
attempt to reach the property of a ruling prince. The rule that the 
property of a sovereign or a nation can not be reached by an indirect method 
is based on the principle that to permit such an attempt would be incon- 
sistent with the independence and equality of the state which is repre- 
sented by such owner. (See page 220 of the ruling in Parlement Belge). 
But this rule cannot be applied i in India, according to my view, for the rea- 
sons given above. It is open in India to a plaintiff to attain his object so long 
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as he does not contravene the express provisions of the Code of Civil Pro- 
cedure, In the case before us the plaintiff is not suing a ruling prince. 
Nor is he trying to execute his decree against such a prince. 
So, the provisions of Sec. 86, Civil Procedure Code do not apply to the 
`case, What he wants is a decree against the defendant Railway which is 
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Code of Civil Procedure which prevents him from doing so. What he 
says is this: 

It is true that the Prince is the owner of the defendant Railway; but the 
defendant Railway is a corporation owned by the Prince, and he (the 
plaintiff) is entitled to sue it as such in its corporate name. 

The question for consideration is whether the defendant Railway is a 
corporation. The view taken by the learned Subordinate Judge is that it 
is. After a consideration of the point I am of opinion that the learned 
Subordinate Judge’s view is correct. He is right in saying that in India 
no one can build a railway without the sanction of the sovereign authority, 
the King acting through the Secretary of State. It may be assumed that 
the permission to build the defendant Railway was given to His Highness 
the Maharaja of Baroda by His Majesty the King of England and India, 
acting through the Secretary of State for India. The permission to build the 
railway was given for public purposes. Under these circumstances the posi- 
tion of His Highness the Maharaja of Baroda is that of a corporation sole. 
This being so the corporation can be sued through its Manager. Order 
29, Civil Procedure Code Jays down the procedure to be followed in suits 
against corporations. A corporation can be sued through its Secretary or 
Manager. As remarked by the learned Subordinate Judge in his judg- 
ment: 

A corporation is an artificial or fictitious person. Its peculiarity is that 
it has a legal existence distinct from the sum of its members. 

In the case before us the defendant Railway came into existence under 
a grant from the sovereign power, and it is, therefore, a corporation 
though its owner is one person (His Highness the Maharaja of Baroda) 
and not several persons. Railway administrations throughout the country 
are sued through their managers; for instance, if a suit for damages is 
brought against Nizam’s Guaranteed Railways, it will not be the Nizam 
who will be sued, but the railway administration through its Manager. 
There is only one exception which is provided for by the Civil Procedure 


Code which enacts that in the case of railways owned by the Indian Gov- ` 


ernment, suits shall be instituted against the Secretary of State for India 
in Council. In the case before us His Highness the Maharaja of Baroda, 
owning the corporation, authorised his Manager to enter into contracts, and 
make binding contracts on behalf of the railways. There does not appear 
to be any reason why the railway administration which has entered into a 
contract through its Manager who can make valid contract with the per- 
mission of the owner should not be sued in its corporate name; in other 
words, the position is this: the owner of the corporation carries on 
business under an assumed name, and the suit, therefore, can 
be instituted against the assumed name without in any manner infringing 
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the provisions of Sec. 86 of the Civil Procedure Code. It appears to me 
that where a suit is instituted not against the Prince himself, but against 
a business concern run by the State of a Ruling Prince it cannot be said 
that it is one against the Prince himself. This question came up for con- 
sideration in a case, Ram Narain v. Gwalior Light Railway”. It was held 
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of a State is not a suit against the Prince or Chief to which the rule of 
privileges enacted by Sec. 86 could be applicable. 

There is another aspect of the case which is to be kept in view, and 
it is that times have changed, and sovereigns and ruling princes in these 
modern days are carrying on business, and it would be wrong to apply 
rules of International Law based on international comity to their cases. 

Still another aspect of the case deserves special attention. It is 
whether His Highness the Maharaja of Baroda has not waived his privilege, 
assuming that such a privilege did exist, by his entering appearance 
and defending the case on the merits. Under the law, as it stands, it is 
open to the persons in whose favour an exemption is made to waive the 
privilege. There are two kinds of cases: one is where there is a want of 
jurisdiction over the subject-matter of the action, and where under no 
circumstances can the court entertain the action; the other class of cases is 
that in which the court has jurisdiction but it cannot be exercised without 
special leave. As remarked in I. L. R. 21 Bom. at 371: 

The distinction drawn by Mr. Justice Cave between cases where there is a 
want of jurisdiction over the subject-matter of the action, where under no 
circumstances can the court entertain the particular kind of action and 
cases, where jurisdiction over subject-matter existing, leave is required in 
the particular case before the court can entertain the action exactly cor- 
responds with the distinction drawn by the Privy Council in Ledgard v. 
Bull, between the absence of the inherent jurisdiction over the subject- 
matter and initial irregularities in the institution of a suit which the 
Court is competent to try. In Mighall v. Sultan of Jhore, I. Q. B. 
[1894] 149, the court of appeal were agreed that an independent sovereign 
may, when sued, waive his privilege and elect to submit to the jurisdiction 
by appearance to a writ. 

It appears to me that, having regard to the circumstances of the case 
before us it must be held that the’ defendant waived his privilege, if he had 
any. ‘The course open to him, when he was sued, was to ignore the sum- 
mons on the ground that the court had no jurisdiction over him, if a 
decree had been passed against him he could have ignored it; but he did 
not take the step. On the other hand he filed a written statement and 
pleaded among other things that the court had no jurisdiction to try him. 
When he found that the court was going to proceed with the suit another 
stage had been reached at which he could have elected not to take any further 
part in the proceedings on the ground of want of jurisdiction, or he could 
have challenged the right of the court to proceed with the suit against 
him by an appeal or revision; but the defendant adopted neither of the 
two courses. The defendant put up his case before the court below, and 
wanted its decision on merits. He cross-examined the witnesses of the 
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plaintiff. He produced evidence-himself and for several months the 
matter in dispute was fought between the parties. Under these circum- 
stances I am clearly of opinion that there was a waiver on his part to the 
plea of jurisdiction. It was remarked in the ruling reported in I. L. R. 
21 Bom. 374: 

It would be inequitable to the last degree to allow him now to recede 
from that position and to avoid a trial of the issue raised by himself 
whether it ıs he or the plaintiff that has broken the contract between 
him. I am of opinion that he cannot do so. 

These remarks are applicable to the case before me. The following 
observation in a case decided by the Patna High Court reported in Maka- 
raja Bahadur of Rewa v. Shibsaran Lal appears to be applicable to the 
case before us:— 

So, it has been held that if a defendant wishes to take any advantage 
of any irregularity in the issue of the writ of summons or in the procedure, 
by which the suit is commenced or carried against him, he should not 
enter an appearance, but should serve a notice to the plaintiff to set aside 
the irregularity, though appearance under protest or with notice of objec- 
tion does not preclude the defendant from objecting to the jurisdiction. 
In the case before us, with full knowledge of the fact that entitled him 
to make an application under Sec. 86 under the Code, the petitioner 
made application after application for an adjournment to file a written 
statement. Applications for adjournment are applications in the suit 
and there was accordingly an appearance by the defendant in the suit and 
submission to the jurisdiction of the court, which in my opinion disentitles 
him from now objecting to the jurisdiction of the Court. 

In the case before us it was open to H. H. the Maharaja to plead want 
of jurisdiction because of the provision of Sec. 86, Civil Procedure Code. 
But no application was made by him objecting to the jurisdiction of the 
court on the ground that virtually the suit was one against him as such 
could not be tried because of the provisions of Sec. 86. He permitted 
the defendant railway to file a written statement and to defend the suit 
on merits. It is not open to him now after the case has been decided on 
merits to take the plea of want of jurisdiction. 

For the reasons given above I hold that the suit was not defective. 
The defendant railway is a corporation and could be sued under its cor- 
porate name through its Manager and Engineer-in-Chief. Even if it be 
assumed that the suit was in reality against H. H. the Maharaja of Baroda, 
Sec. 86 can not help him because he waived his privilege by allowing 
the defendant railway to defend the suit on merits and to produce evidence 
and take the chance of getting a judgment in his favour.. For these reasons 
the plea that the suit as framed was defective must fail. 

[His Lordship then discussed the evidence and came to the conclusion 
that in regard to none of the four contracts in question the defendant had 
any justification for cancelling them.] 

I shall now take up the plea of limitation which has been raised on 
behalf of the defendant-appellant. Before we can deal with it we shall 
first have to decide as ta when the breach of contracts took place. 


Five contentions have been raised by the ‘learned counsel for the’ 
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Cwn — defendant-appellant: (1) that limitation began to run from th June 
933. 1923, the date of which the contracts were cancelled under a letter of 
—— that date, and subsequent negotiations between the parties did not extend 
oe the period of limitation; (2) that it was the plaintiff himself who broke 
ILWAY 

F the contracts; (3) that the breach of these contracts took place on 
Hasm Urra October 8, 1923, when the plaintiff in his letter, printed at page 407 insist- 
Recbhpal Ed on the independent inspection of the goods already supplied and to be 
Smgh, J supplied; (4) that in any case the breach took place on May 3, 1924, the 
date on which the defendant’s Manager and Engineer-in-chief wrote his 
letter of that date, printed at page 451, cancelling the four contracts; (5) 
that the plaint was filed on May 7, 1924 on deficient court-fee, which 
deficiency was not made good till August 5, 1924, and so it should be 
treated that the plaint was not properly filed till that date; and therefore the 

suit is not within limitation. 

The first argument of the learned counsel for the defendant-appellant 
was that limitation began to run from 14th June 1923, the date on which 
the contracts were cancelled under a letter of that date, and subsequent 
negotiations between the parties did not extend the period of limitation. In 
support of this argument reliance is placed on the ruling of their Lord- 
ships of the Privy Council reported in The East India Company v. 
Oditchurn Paul”. The facts briefly stated were these: In 1822 the res- 
pondent purchased at a Government sale a quantity of salt—part of a larger 
portion then lying in the warehouse of the vendors (the Government) where 
the salt was to be delivered. By the conditions of sale, it was declared that 
on payment of the purchase money, the purchaser should be furnished with 
permits to enable him to take possession of the salt; there was also a stipula- 
-tion that the salt purchased be cleared from the place of delivery within 
twelve months from the day of sale, otherwise the purchaser was to pay 
warehouse rent for the quantity then afterwards to be delivered. The pur- 
chaser paid the purchase money, and received permits for the delivery of the 
salt, which was delivered to him in various quantities, down to the year 1831; 
in which year an inundation took place, which destroyed the salt in the ware- 
house, and there remained no salt to satisfy the contract. The purchaser 
petitioned the vendors for a return of the purchase money, which was 
refused, on the ground, that the loss happened through his negligence in 
not sooner clearing the salt from the warehouse. An inquiry however 
took place at the instance of the Government who referred the matter to 
the Salt Collector for a report. ‘This inquiry was made by the Govern- 
ment without the purchaser being a party to it. The Collector did not 
make his report till the year 1838, and upon that report, the Government 
refused to return the purchase money, claimed in respect of the deficient 
salt. The purchaser then brought an action for damages. The plea of 
limitation was taken by the Government of the East India Company. It 
was held by their Lordships of the Privy Council that when the purchaser 
applied for the residue of the salt and was told that there was none to be 
delivered the contract was broken and the cause of action accrued from the 
time of such breach; and that the subsequent enquiries by the Government 
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did not suspend the operation of limitation till the year 1838, the time of  Cvn 
final refusal, and that.the remedy was barred by limitation. I have consi- 77 
dered this aspect of the case and am of opinion that the case relied on by  —— 
the appellant is not applicable to the case before me. The facts of the oes. 
two cases are different. In that case their Lordships further said: J: 
There may be an agreement, that in consideration of an inquiry into Harm Uxan 
the merits of a disputed claim, no advantage should be taken of the 
Statute of Limitations, in respect of the time employed in the inquiry, ae ~ 
and an action might be brought for a breach of such an agreement. ae 
, In the case before us it is proved that the contracts were broken on 
mth June, 1923 by the defendant but they were revived because the 
letter cancelling the contract was withdrawn by the defendant. That 
makes all the difference. The fact of withdrawing the cancellation was 
that the contracts were revived, and were not broken finally till the can- 
cellation was communicated to the plaintiff on May 7, 1924. 

[On the second and third contentions His Lordship held that both 
the pleas of the defendant-appellant that the contracts were broken on 
October 8, 1923 and that the plaintiff broke them are untenable. ] 

The fourth contention of the learned counsel for the appellant is that 
in any case the breach of contracts took place on May 3, 1924, the date on 
which the defendant’s Manager and Engineer-in-chief wrote his letter of 
that date printed at page 451, cancelling the four contracts. The reply 
of the plaintiff-respondent is that the breach took place on May 7, 1924 
when he received this communication of the defendant. In my opinion, 
the contention of the plaintiff-respondent is sound and must, therefore, 
prevail. According to my view the breach took place not on the date on 
which the defendant wrote his letter to the plaintiff, but on the date on 
which the plaintiff received that letter and elected to consider the contracts 
as cancelled. You cannot break a contract unless you have informed of 
your intention to the other party, who has then an option either to treat 
the contract as subsisting and to carry out his part of the contract and 
then sue for damages or to take you at your word and treat the contract 
as cancelled. f 

Section 38 of the Indian Contract Act enacts that where a promisor 
has made an offer of performance to the promisee; and the offer has not 
been accepted, the promisor is not responsible for the non-performance 
nor does ‘he thereby lose his rights under the contract. Section 39 of the 
Indian Contract Act lays down that where a party to a contract has 
refused to perform, or disabled himself from performing his promise in its 
entirety, the promisee may put an end to the contract, unless he has 
signified, by words or conduct, his acquiescence in its continuance. In the 
case before us we see that under contracts Nos. 42 and 3-M, the plaintiff 
had to supply 45,000 sleepers by the end of 1925. ‘The contracts were 
subsisting when the defendant wrote his letter of May 3, 1923 cancelling 
the contract. On the receipt of that cancellation it was open to the 
plaintiff to- treat the contracts as subsisting. The defendant’s refusal to 
perform the contract did-not put an end to them. The plaintiff ‘was at 
perfect liberty to ignore the refusal of the defendant to accept delivery and 
then tender the goods within the time agreed and to sue the defepdant, in 
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case of refusal to take delivery, for damages. It was open to him in 
accordance with the provisions of Sec. 39 of the Indian Contract Act 
to put an end to the contract on receiving intimation of the defendant, 
if he so wished. In such a case the contract would terminate when the 
plaintiff elected to put an end to it and so the breach would take place 
when after the receipt of the letter of the defendant the plaintiff elected to 
put an end to the contract. In Morgan v. Bamm?’ Lord Coldridge delivering 
the judgment of the Court remarked:— 

The question that is raised for our consideration is, whether, on May 
13, there had been a recession of the contract. Recession must be by both 
parties; etther both must have intended to rescind, or one must have so 
acted as to justify the other in thinking that he intended to rescind 

The defendant sitting at his own place may say that he rescinds the 
contract. But that would not be enough. In Hochster v. De La Tour” 
Cockburn, C. J. gave his view on the point to be as follows:— 

The promusee, if he pleases, may treat the notice of intention as inopera- 
tive, and await the tune when the contract is to be executed and then 
hold the other party responsible for all the consequences of non-perfor- 
mance 

The words ‘may treat the notice of intention as inoperative’ are im- 
portant. They show that contract would be deemed to have terminated 
only when on receiving the notice of the intention of one party not,to per- 
form the contract the other party will have the right to decide whether he 
will treat the notice as inoperative or put an end to the contract imme- 
diately. 

The position is very clearly stated by lord Wrenbury in his judgment 
at pages 51 and 52 in Bradley v. H. Newsons and Company® as follows:— 


A contract between the persons results from the consensus of the two 
minds agreeing animo contrahendi to terms which each accepts and which 
create obligations between them. The contract having been entered into, 
may be determined in one of the three ways. First, consensus may deter- 
mine it Thirdly, if the one party to the: contract, by words or by 
conduct expresses to the other party an intention not to perform his 
obligation under the contract when the time arrives for its performance 
the latter may say, I take you at your word, I accept your repudiation 
of your promise and will sue you for breach. ‘This is really no addition 
to, but a particular application of the first principle above stated. The first 
party in fact made an offer. ‘This offer is: ‘I am not going to perform 
the contract. I offer to end it here and now and accept the consequences 
of ending it, those consequences, as I know, being that you can sue me for 
damages for my refusal? The other may accept or decline that offer. 
If he accepts, then by consensus the contract is determined, but with a 
right to damages against the party who has refused to perform. In cach 
of these cases it is the consensus of the parties which brings the contract 
to end. In the first and the third case it ıs consensus debors the 
contract 


In a case reported in Jhandu Mal Jagan Nath v. Phul Chand Fateh Chand™ 
a bench of two learned Judges of the Lahore High Court held that where 
there was a distinct and unequivocal refusal by one party to perform his part 


B44 L. J. C. P. 47 (1874) = [1853] 2 E. & B. 878 
[1919] LR A C 16 ` “I L. R. 5 Lah. 497 
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of the contract in its entirety, but the other party continued to urge 
compliance with the contract, it could not be said that the contract had 
terminated till the second party elected to accept the refusal to treat it as 
a breach of the contract. Anson in his Law of the Contract, 17th edition. 
page 334 says:— 

The renunciation of the contract by one of the parties before the time 
for performance has come, does not of itself put an end to the contract, 
but there must be two parties to a recession 

For the reasons given above, I am of opinion that the breach of the 
contract took place on May 7, 1924 when the plaintiff received the defen- 
dant’s letter of May 3, 1924 intimating that the defendant had 
cancelled the contract and which communication the plaintiff elected to 
treat as a breach. There could have been no breach of the contracts in 
question before the plaintiff received this intimation because there must be 
two parties to a recession. 

As regards the fifth contention that as the court-fee was not made 
good till August 5, 1927 that date should be taken as the proper date of 
the presentation of the suit, it may be said that this contention cannot 
prevail. Section 149 of the Civil Procedure Code enacts that where the 
whole or any part of any fee prescribed for any document by the law for 
the time being in force relating to court-fees has not been paid, the court 
may, in its discretion, at any stage allow the person by whom such fee is 
payable, to pay the whole or part, as the case may be, of such court-fee; 
and upon such payment the document in respect of which such fee is pay- 
able, shall have the same force and effect as if such fee had been paid in 
the first instance. The court in its discretion allowed time to the plaintiff 
for paying the deficiency in court-fee till August 5. As soon as the defi- 
ciency was made good the above quoted section enables the defective docu- 
ment to be retrospective in its effect for the insufficiency of stamp is subse- 
quently made up with the leave of the court. In my opinion the view 
taken by the learned Subordinate Judge on this point is correct. 

[His Lordship then considered whether the claim of the plaintiff in 
respect of the various items claimed by him was within limitation, or not. ] 

The result is that the plaintiff-respondent is entitled to a decree in 
respect of the contracts Nos. 1-M, 2-M, 3-M, and 42 with this exception 
that his claim to recover the price of 1902 sleepers alleged to have been 
supplied under Work order No. 3-M should have been dismissed. In fix- 
ing the amount of damages in respect of the sleepers which the plaintiff 
could not supply because of the cancellation of the contracts the learned 
Subordinate Judge has adopted a very fair method. He had taken into 
account what the price agreed upon between the parties was, and the price 
of the sleepers in 1924, when the contracts were broken by the defendant. 
He has assessed damages with reference to the rates most favourable to the 
defendant. The finding of the learned Subordinate Judge on the question 
of the amount of damages was not challenged before us during the hearing 
of this appeal. The learned Subordinate Judge has allowed interest at the 
rate of Re. 1 per cent per mensem on the unpaid price of the sleepers which 
the plaintiff-respondent had supplied to the defendant and also on the re- 
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trenchment money which the plaintiff was not paid. The rate of interest 
appears to me to be quite reasonable. As the plaintiff did not supply 1902 
narrow gauge sleepers in respect of contract No. 3-M, the amount decreed 
to him by the court below will have to be reduced by Rs. 7,132-8-0 on 
account of the price of these sleepers plus Rs. 2,567-1-0 on account of inter- 
est, the total being Rs. 9,699-9-0. But on the finding that the plaintiff 
did not supply 1,902 narrow gauge sleepers, he will be entitled to damages 
in respect of these sleepers because he was not permitted to supply them 
as the defendant had broken the contract. ‘The result is that the plaintiff 
is entitled to Rs. 1,902 on account of damages at Re. 1 per sleeper at which 
rate damages were calculated by the learned Subordinate Judge. So the 
decree of the court below will have to be modified to the extent of 
Rs. 7,797-9-0. 


For the reasons given above, I would allow this appeal in part and 
modify the decree of the court below to this extent that the amount decreed 
by the learned Subordinate Judge will be reduced by Rs. 7,797-9-0. In 
all other respects the appeal stands dismissed. The parties will pay and 
receive costs in both courts in proportion to success and failure. 

NIAMATULLAH, J.—I agree with the conclusions arrived at by my 
learned brother and desire to make a few observations on some of the 
questions of law which he has so elaborately discussed in his judgment. 

It is contended on behalf of the defendant-appellant that the court 
of the Subordinate Judge at Agra had no jurisdiction to try the suit. It 
is pointed out that the contract between the parties was entered into at 
Baroda, where payment was to be made, and that the defendant’s place of 
business is also at Baroda. ‘The plaintiff’s reply to this objection is that 
the cause of action for the suit arose partly, at any rate, at every one of 
the places where, according to the terms of the contract between the 
parties, sleepers could be delivered and that Agra was one of the places 
where the contract made it permissible for the plaintiff to make delivery. 

The agreement does not mention in clear terms that the plaintiff could 
deliver at Agra; but the language employed in the various orders can leave 
no room for doubt that Agra was one of the places where sleepers could 
be delivered. To quote the precise words, “F. O. R. Stations on 
R.K., N.W., E.I., BN. & N.W. Railways”. These words are entered in a 
column headed “materials to be supplied”. I have no doubt that the 
words imply that sleepers may be supplied by the contractor free of rail 
at stations on the railway lines therein mentioned. It is not disputed that 
Agra is one of such stations. It was faintly suggested that the words 
merely make the defendant liable for freight from the place where they 
are loaded and that there is nothing to warrant the supposition that deli- 
very was to be made anywhere but the destination. I do not think that 
the words and the surrounding circumstances justify that view. It is 
not merely the liability to pay freight which is intended to be dealt with 
by these words in this part of the agreement. The words “Materials to 
be supplied” with the words “F. O. R. Stations on Railways” clearly 
mean that the sleepers shall be supplied at any of the stations on certain 
‘railway lines and thereafter the supplier’s responsibility will end. This 
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view finds support from Benaim & Co. v. Debono™ decided by their Lord- 
ships of the Judicial Committee. In that case a merchant carrying on 
business in Gibraltar agreed to sell F. 'O. B. Gibraltar to a merchant of 
Malta. It was found that the acceptance of the agreement having taken 
place in Malta the contract should be deemed to have been entered into 
there. In determining the place of performance the place of delivery 
assumed considerable importance. Their Lordships found that delivery 
was to be made in Gibraltar which should be deemed to be the place of 
performance. In this view, I take it to be established that the agreement 
between the parties was that the plaintiff could supply sleepers at Agra 
where the defendant would take delivery and thereafter pay all charges 
of transport. 

The second ground ‘on which the jurisdiction of the learned Subordi- 

nate Judge of Agra and indeed of every other court in British India, is 
questioned has reference to the domicile of the defendant, Gaikwar Baroda 
State Railway, no part of whose organization is in British India. It is 
contended, mainly on the authority of Gurdayal Singh v. Raja of Faridkot”, 
that © 
territorial jurisdiction attaches (with special exceptions) upon all persons 
either permanently or temporarily resident within the territory, while they 
are within ıt; but ıt does not follow them after they have withdrawn Jrom 
it, and when they are living in another independent country. 
Some of the dicta occurring in that case, at the first sight, lend consider- 
able fozce to the appellant’s contention. To ascertain the ratio decidend: 
of that case in its true perspective, the circumstances of that case should 
be clearly borne in mind. The defendant in that case, who was a native 
of Jhind, an independent territory, was sued by the Raja of Faridkot, 
which is another independent territory and in which the defendant had 
been employed as treasurer. The suit was instituted in one of the courts 
at Faridkot for relief arising out of contract or tort, the defendant having 
incurred certain liabilities in relation to his duties as the treasurer of Farid- 
kot State. The defendant was served with notice of the suit in Jhind, 
where he had resumed his residence before the suit. He did not enter 
appearance, and an ex-parte decree was passed. Subsequently proceedings 
were taken in the Punjab before a British India court, the action being 
founded on the decree passed by the Faridkot court, which was rightly 
treated as the decree of a foreign court and could be effective in British 
India only if another decree were passed by a British India court under Sec. 
13, C. P. C. (Sec. 14, Act 14 of 1882). It was objected by the defendant 
that the decree passed by the Faridkot court was a nullity, as that court 
had no jurisdiction over a foreigner like the defendant. The Chief Court 
overruled this objection; but the Privy Council upheld it. The gist of 
their Lordships’ decision is contained in the following passage:— 

Under these circumstances, there was, in their Lordships’ opinion, 
nothing to take this case out of the general rule, that the plaintiff must 
sue in the court to which the defendant is subject at the time of suit 
(actor sequitur forum rei) which is rightly stated by Sir Robert Phillimore 
(International Law, Vol. 4, Sec. 891) to ‘lie at the root of all international, 
= [1924] L R. A. C 514 - PaT LR. 22 Cal. 222 
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and of most domestic jurisprudence on this matter’. AJl jurisdiction 1s 
properly territorial, and ‘extra territorium jus dicenti, impune non paretur’. 
Their Lordships proceeded to observe that 
These are doctrines laid down by all the leading authorities on Inter- 
national Law; among others, by Story (Conflict of Laws, 2nd edition, Secs. 
546, 549, 553, 554, 556, 586) and by Chancellor Kent (Commentaries, 
Vol. 1, P. 284, note (c), 10th edition), and no exception is made to them 
in favour of the exercise of jurisdiction against a defendant not otherwise 
subject to it by the Courts of the country in which the cause of action 
arose, or (in cases of contract) by the courts of the locus solutionis. In 
those cases, as well as all others, when the action is personal, the countries 
in which a defendant resides have power, and they ought to be resorted 
to, to do justice. i 
Referring to an English Case, their Lordships expressed the opinion 
that 
; beyond doubt, in such a case the laws of the country in which an obliga- 
tion was contracted might bind the parties so far as the interpretation and 
effect of the obligation was concerned, in whatever forum the remedy might 
be sought . if he (Mr. Justice Blackburn) had heard argument upon 
the question, whether an obligation to accept the forum loci contractus, as 
having, by reason of the contract, a conventional jurisdiction against the 
parties in a suit founded upon that contract for all future time, wherever 
they might be domiciled or resident, was generally to be implied, he would 
have come (as their Lordships do) to the conclusion that such obligat:on, 
unless expressed, could not be implied. 


It is abundantly clear that, according to international law, pure and 
simple, a court has no jurisdiction to entertain a suit against a foreigner 
who does not permanently or temporarily reside within its jurisdiction 
and who has not submitted to its jurisdiction, only because the contract 
giving rise to the suit was entered into within its jurisdiction or because 
the cause of action, wholly or in part, arose within its jurisdiction. There 
are, however, clear indications in the judgment of their’ Lordships that some- 
what different considerations arise where local legislature has conferred 
jurisdiction upon the court in which a foreigner is sued on the ground 
that the cause of action arose within its jurisdiction. Their Lordships 
said: 

In a personal action, to which none of these causes of jurisdiction apply, 
a decree pronounced sn absentem by a Foreign Court, to the jurisdiction of 
which the defendant has not in any way submitted himself, is by Inter- 
national law an absolute nullity. He is under no obligation of any kind 
to obey it, and it must be regarded as a mere nullity by the Courts of every 
nation, except (when authorised by special local legislation) in the country 
of the forum by which it was pronounced. 

It follows from the exception thus recognised that, if the Indian 
Legislature has conferred jurisdiction upon the courts situate in British 
India to entertain suits against foreigners, where cause of action, wholly 
or in part, arose within its jurisdiction, such court undoubtedly has juris- 
diction, if the conditions provided by the law to which it is subject exist. 

This brings us to the consideration of the question whether Sec. 20 of 
the Civil Procedure Code, which is relied on by the plaintiff in support of 


the lower court’s jurisdiction, is wide enough to apply to a foreigner, It 
$ I 


` 
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must be conceded that its language is so general as to entitle a plaintiff to Crx 
sue in a court in which his cause of action wholly or in part arose. There I; 
is nothing in that section which makes an exception as regards a foreigner, -— 
if other conditions are fulfilled. Subject to anything that may be said as © B $ 
regards the Indian Legislature having power to make laws affecting the BAREO 
nights of foreigners, I think that a court in British India cannot disclaim Hasm Urras 
jurisdiction against a foreigner if the plaintiff’s cause of action wholly or ari 
in part arose within its jurisdiction. Whatever may be the sanctity attach- lish, J. 
ing to its decree whenever it is questioned in a foreign country, the Court 
which is required to pass it or any other court similarly situated cannot 
disregard the law made by the Indian Legislature. 
The question and constitution of-Indian States are so peculiar that 
abstract principles of International Law, when applied to concrete cases 
arising in British India will lead to anomalous results. In the Faridkot 
case, the jurisdiction of the Court situate in one State as regards a person 
owing allegiance to another State was in question. The relations between 
any two States situate in India are not the same as those subsisting between 
British India and the States. International Law regulates relationship 
between two absolutely independent states. The states of Faridkot and 
Jhind may be absolutely independent of each other; but thé same, however, 
cannot be said in respect of an Indian State visa vis British India. 
The whole principle on which rules of International Law are based is, 

as observed by their Lordships of the Privy Council in the Faridkot case 
(page 238), that . ' 

no territorial legislation can give jurisdiction which any Foreign Courts 

recognize against foreigners who owe no allegiance or obedience to the 

Power which so legislates. i 





The jurisdiction of a Court as against a foreigner is really questioned 
on a more far-reaching ground where local law has conferred jurisdiction 
upon it against foreigners. It is the power of the legislature itself which is 
negatived. Where Local legislature confers unlimited jurisdiction upon 
its ‘courts to entertain suits against foreigners, all courts bound by such 
legislation cannot disclaim jurisdiction or refuse to recognise the validity 
of decrees passed against foreigners by such courts; but the validity of 
these decrees may have to be tested in foreign countries, which are at liberty 
to question the power.of the State in which they were passed and which 
will be guided by considerations involving not only the question whether 
the Court which passed a particular decree had jurisdiction to pass it, but 
the further question whether the legislature which conferred jurisdiction 
on the Court passing the decree had itself power to pass the law conferring 
that jurisdiction. The jurisdiction of the Subordinate Judge of Agra is, 
in substance, questioned on.the ground that the Indian Legislature had no 
power to confer jurisdiction upon Courts in British India to entertain suits 
against residents in Indian States, where cause of action arose within their 
jurisdiction. I do not think that this ground can prevail, as it cannot be 
said that a resident of an Indian State owes “no allegiance or obedience to 
the Power which so legislates”. As I shall presently show, the power to 
legislate, possessed by the Indian Legislature, is derived from Act of 
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The extent to which Indian States and its people are amenable to the 


authority of the Indian Legislature conferred by the sovereign power to 
which both British India and Indian States owe allegiance, is to be found 


Ham Uran in Acts of Parliament, under which the Legislative Council of British India 
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was constituted. The earliest, to which it is necessary to refer and which 
was in full force in 1908, when the Code of Civil Procedure, Act V of 
1908, was passed, is the Indian Councils Act of 1861 (24 and 25 Victoria, 
Chap. 67), which was passed on the Ist of August 1861 by “the Queen’s 
most Excellent Majesty, by and with Advice and Consent of the Lords 
Spiritual and Temporal, and Commons”. Section 22 of that Enactment - 
provided as follows:— 


The Governor-General in Council shall have power at Meetings for the 
purpose of making Laws and Regulations as aforesaid, and subject to the 
provisions herein contained, to make Laws and Regulations for repealing, 
amending, or altering any laws or Regulations whatever, now in force or 
hereafter to be ın force in the Indian Territories now under the Dominion 
of Her Majesty, and to make Laws and Regulations for all persons, whether 
British or Native, Foreigners or others, and for all Courts of Justice what- 
ever, and for all places and Things whatever within the said Territories, 
and for all Servants of the Government of India within the Dominions of 
Princes and States in Alliance with her Majesty . 


The powers thus conferred upon the Governor-General in Council 


were enlarged by an Amending Act of 1865 (28 and 29 Victoria, Chap. 
17), the preamble of which runs as follows:— 


Whereas by an Act passed in the Session holden in the Twenty-fourth 
and Twenty-fifth years of the Reign of Her present Majesty, Chapter Sixty- 
seven, it was, among other things, enacted, that the Governor-General of 
India in Council shall have power, at Meetings for the purpose of making 
Laws and Regulations, to make Laws and Regulations for all persons, 
whether British or Native, Foreigners or others, within the Indian Terri- 
tories under the Dominion of her Majesty .. . . And whereas it is 
expedient to enlarge the said power by authorizing the Governor-General 
of India in Council to make Laws and Regulations for all British Subjects 
of Her Majesty within the Dominions of such Princes and States . 

The first section of the Amending Act provided: 

The Governor-General of India shall have power, at Meetings for the 
purpose of making Laws and Regulations, to make Laws and Regulations 
for all British Subjects of Her Majesty within the Dominions of Princes 
and States in India in alliance with her Majesty, whether in the Service of 
the Government of India or otherwise. 


Further extensions of the Indian Councils Act of 1861 were made by 


the Amending Act of 1869 (32 and 33 Victoria, Chap. 98) and by that 

of 1892 (55 and 56 Victoria, Chap. 14). The Indian Councils Act of 

1909 and the Government of India Act of 1919, which did not affect any 

change of substance, were passed after the Civil Procedure Code and need 
' not be considered in detail. 


It is not necessary to consider the question whether a person residing 


in an Indian State should be considered a foreigner or British subject, as in 
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either case under the Indian Councils Act of 1861, as, amended subse- Cmi 
quently, the Governor-General of India in Council is authorized to make > 


t 1933 
laws applicable to them. Ample safeguards were provided, at any rate, — 
in the Indian Councils Act of 1861 to protect the interests of persons other ERSA 


than those residing in British India. Any improper legislation could be p: 
vetoed by the Governor-General, and further protection was afforded by Hare Uran 
Sec. 21 of the Act of 1861, which provided that aes 
Whenever any such Law or Regulation has been assented to by the wllab, J. 
Governor-General, he shall transmit to the Secretary of State for India 
an authentic copy thereof; and it. shall be lawful for her Majesty to 
signify through the Secretary of State for India in Council, her Disallow- 
ance of such Law, and such Disallowance shall make void and annul such 
law, from or after the Day on which the Governor-General shall make 
Known, by proclamation, or by Significance to his Council, that he has 
received the Notification of such Disallowance by her Majesty. 
The power thus conferred upon the Governor-General is very wide 
and comprehensive, and it cannot be doubted that any law passed by the 
legislative authority in British India, which has received the assent of the 
Governor-General, must be recognized as binding on those residing in 
Indian States, so far as such law affects them. Sections 84 and 87 of the 
Civil Procedure Code clearly illustrate the existence of this power. In 
those sections foreign states, princes, chiefs and ambassadors and envoys 
have been accorded certain privileges as regards suits to be brought against 
them. Section 20 of the Civil Procedure Code, which provides for forim 
as regards all suits whether instituted against British Indian subjects or 
others, is, as already mentioned, wide enough to cover cases against persons 
residing in Indian States.. It is clear to me that a decree passed 
against a person residing in an Indian State by a Court having 
jurisdiction under Sec. 20, C. P. C. cannot be disregarded as one passed 
without: jurisdiction by any Court in British India or one situate in an 
Indian State, all of which owe allegiance to the Crown, from whom 
legislative authority is derived by the Indian’ Legislature, which conferred 
jurisdiction upon the court passing it. ' 7 
The case-law bearing on this question fully supports the conclusion’ 
arrived at by me, though the reasoning and the grounds on which the case 
of Gurdyal Singh v. Raja of Faridkot** is distinguished may be somewhat 
different. Kessowji Damodar Jairam v. Khimji Jairam®®, which is relied 
on by the defendant-appellant and supports him, had reference to Clause 
12 of the Letters Patent of the Bombay High Court. It was certainly 
held in that case that the Bombay High Court could not, in the exercise 
of its original jurisdiction, entertain the suit against a resident of Cutch, 
who, if he had been residing in British India, would have been amenable 
to its jurisdiction. Later rulings of the Bombay High Court practically 
overrule it. See Girdhar Damodar v. Kassigar Hiragar®* and Rambbat 
v. Shankar Baswant*" in which it was definitely held that 
Under the Civil Procedure Code (Act XIV of 1882) British Courts 
are empowered to pass judgment against a non-resident or foreigner 


*I L. R. 22 Cal. 222 SI, L. R. 12 Bom. 507 
%I L. R. 17 Bom. 662 “I L. R. 25 Bom. 628 à 
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Civ, provided that the cause of action has arisen within the jurisdiction of the 


ae Court pronouncing the judgment. 


— The Madras High Court has also taken view in Srinivasa Moorthy v. 
eee S. Venkata Varada Ayyangar®, An observation of their Lordships of the 


“YAY Privy Council in Annamalai Chetty v. Murugasa Chetty fully supports 


Hasm Uran the view taken by the Bombay and the Madras High Courts: . 


Nismat- Their Lordships see no reason for doubting the correctness of the deci- 
ullab, J. ~ “gion of the case of Grrdhbar Damodar v.-Kasstgar Hiragar, I. L. R. 17 Bom. 
662 at 666 where the defendant was a native of ‘Cutch and the cause of 
action arose within the local limits of the jurisdiction of the British Indian 
Court ın which the action was brought. But that case does not cover the 
present one. 





The case to which their Lordships made reference has already been 
mentioned by me. It was held in that case that the Bombay High Court 
had jurisdiction to entertain a suit on its original side against a native of 
Cutch, as the cause of action had arisen within its jurisdiction. , 


Another case, decided by their Lordships of the Privy Council, is 
Srinivasa Moorthy w. Venkata Varada Ayyangar® (on appeal from the 
decision reported in I. L.R. 29 Mad. 239). It must be said 
as regards this case that the decison turned on the question 
whether the defendant, who was not à permanent resident of British India, 
was held to be dwelling within the jurisdiction of the Madras High Court 
within the meaning of its Letters Patent. 


At the first sight there seems an inconsistency between a dictum of 
their Lordships of the Privy Council in the Faridkot case** and their refer- 
ence with approval to Girdhar Damodar v. Kassigar Hiragar’, already 
quoted. It seems to me that the two are easily reconcilable. In the 
Faridkot case the question was whether the court of one Indian State had 
jurisdiction over a person residing in another Indan State. Their Lord- 
ships held in the negative, even though the cause of action had accrued. 
within the jurisdiction of the Faridkot Court, the reason being that one 
of these states had no authority to confer jurisdiction upon its Court so as 
to affect residents of another state, assuming the law in force in Faridkot 
conferred jurisdiction upon its courts against foreigners in the manner laid 
down by Sec. 20, C. P. C. In the case of Girdhar Damodar v. Kassigar 
Hiragar the question was whether a court in British India had jurisdic- 
tion against a resident of Cutch, where the cause of action arose within 
its jurisdiction. The answer in the affirmative, given both by the Bombay 
High Court and their Lordships of the Privy Council, is easily supported 
on the hypothesis which I have discussed above, namely, that the Indian 
Legislature has so enacted Sec. 20, C. P. C. as to confer jurisdiction on the 
British Indian Courts as regards persons residing in Indian States, who owe 
allegiance to the Crown, from whom the Indian Legislature derives its 


authority. : 
A Bench of this Court held in V. E. Smith v. The Indian Textile Co." 
3I, L, R. 29 Mad. 239° SI L R. 26 Mad. 544 at 552 
2I, L R. 34 Mad. 257 “I oT. R. 22 Cal. 222 


PPL R. 17 Bom. 662 525 A. L. J. 556 
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that the Code of Civil Procedure extends to the whole of British India, and 
there is no limitation in the Code or in any other Act in force in this 
country excepting foreigners from the jurisdiction of British Indian 
Courts. 


My learned brother has dwelt at length on the question whether the. 


defendant submitted to the jurisdiction of the learned Subordinate Judge 
by appearing and contesting the plaintiff’s case. I agree with him that it 
is not open to the defendant to turn round and escape the consequences 
of the decree passed by the court below on the ground that it had no 
jurisdiction. It is true that the defendant questioned the jurisdiction of 
the learned Subordinate Judge. This, however, does not take away the 
effect of the defendant’s conduct in appearing and contesting the plaintiff’s 
claim to the bitter end. If the defendant had no intention of submitting 
to the jurisdiction of the lower court, he should have ignored the process 
issued by it. This view is fully borne out by the cases cited and discussed 
by my learned brother, and I have nothing to add. 

- Another contention, put forward on behalf of the defendant-appellant, 
was that the suit, as framed, was not maintainable. The defendant 
has been styled as the “Gaikwar Baroda State Railway through its Manager 
and Engineer-in-Chief”. It was argued that the person really sued is His 
Highness the Maharaja and that no permission of the Governor-General 
of India having been obtained, as required by Sec. 86 of the Civil Proce- 
dure Code, the suit was not maintainable. It is said that the satisfaction 
of the decree, if passed, will be obtained from funds belonging to the 
Maharaja. ‘The question, however, is whether Sec. 86 of the Civil Procedure 
Code is applicable to a claim of the nature made in the present case. Sec- 
tion 86 occurs in a part of the Civil Procedure Code which is headed as 
“suits by aliens and by or against foreign and native rulers”. ‘Section 86 
contemplates cases in which a claim is directed against a prince or chief as 
such. It is said that Section 87, which provides that a Sovereign prince 
or a ruling Chief shall be sued in the name of his State, is against this 
view. I do not think that there is any inconsistency between Sec, 87: and 
Sec. 86 being limited to suits against Princes and Chiefs personally. Both 
the sections have been framed in deference to the dignity of the- Princes 
and Chiefs. Where the consent of the Governor-General, required by 
Sec. 86, is given, the Code further provides in Sec. 87 that the name of the 
Prince or the Chief should not be dragged in the title of the suit and that 
he should be sued in the name of his State. These sections must be read 


with other parts of the Civil Procedure Code which, in my opinion, cover. 


a case like this. Order 30, Rule 10, C. P. C. provides that 
any person carrying on business in’a name or style other than his own 
mame must be sued in such name or style as if it were a firm name, and 
so far as the nature of the case will permit all rules under this Order shall 
apply. 
Since the Maharaja of Baroda carries on business, that is, runs a Rail- 
way in the name and style of “The Gaikwar Baroda State Railway,” he 
can be sued in such name, The object underlying Secs. 86 and 87, C. P. C. 


is in no way frustrated. The contract having been entered into by the 
g e 
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Railway Administration represented by its manager, the other party to the 
contract is entitled to treat it as a legal entity for obtaining relief against 
breach of such contract. He (the opposite party) need not go behind it 
to find out as to who is behind the Railway Administration. If the owner 
of the railway allows the railway to deal with third persons as a legal entity 


Haam Uran and to enter into a contract on that footing, he cannot, when a suit is 





Nimat- 
ullah, J. 


brought on such contract, assert his position as the proper party, nor can 
the Railway Administration repudiate its liability to be sued. If a Railway 
Administration could enter into a contract through its manager, I can see 
no justification for holding that it cannot be sued through the same agency. 
So far as the ruler of the State is concerned, no property other than that 
administered by the Railway will be liable to satisfy the decree which may 
be passed against the Railway Administration. In this connection it is 
important to note that the contracts now sued on were made with the 
Railway Administration. 

The learned Subordinate Judge has elaborately dealt with the G 
tion whether the Gaikwar Baroda State Railway i is a corporation sole. - 
do not think it is -necessary to express any opinion on that question. n 
my view even if the Gaikwar Baroda State Railway is a corporation. sole, 
the contention urged on behalf of the defendant- appellant, which is based 
on Sec. 86, C. P. C. has to be met. It cannot, in my opinion, be met by 
reference to Or. 29, which makes certain provision for suits by or against 
corporations. There are only three rules in that Order, none of which 
lays down that a suit may be brought against a corporation in its own 
name. ‘The proposition that a suit against a corporation without disclosing 
the name of the person behind it is maintainable cannot be supported by 
anything in Order 29. In my opinion, Order 30, C. P. C., which is 
headed as “suits by or against firms and persons carrying on business in 
names other than their own”, will have to be resorted to for holding that 
such a suit is maintainable. As I have said, Rule 10 of that Order clearly 
covers a case like the one before us. 
~ t On questions other than those discussed above I am in full agreement 
with the conclusions arrived at by my learned brother, and have nothing 
to‘add. 

By THE CourT—We allow this appeal in part, and modify the decree 
of the court below so far that the amount decreed by it shall be reduced 
by a sum of Rs. 7,797-9-0. In other respects the appeal is dismissed. The 
parties will receive and pay costs in both courts in proportion to success 
and: failure. 


Appeal allowed in part 
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TITLI alias TEREZA (Respondent) 
versus 


ALFRED ROBERT JONES (Petitioner) * 


Divorce Act (IV of 1869), Secs. 4 and 19 and Letters Patent, Allahabad High 


Court, Clauses 26 and 35—Suit for declaration that marriage is void on 
the ground of non-observance of essential ceremontes—Whethcr can be msti- 
tuted in the High Court direct—Sec. 19—'Idiot’—Meaning of—W hether 
question of consent outside Sec. 19 ever arises—Christian Marriage Act (XV 
of 1 v2), Secs. 4 and 5—Non-observance of essential ceremonies—Burden of 
proof. 


On a true interpretation of Clauses 26 and 35 of the Letters Patent of the 
Allahabad High Court and Sec. 4, Divorce Act (IV of 1869), it is clear 
that the High Court has no jurisdiction on its original side to entertain a 
suit for a declaration that a marriage is null and void on grounds other than 
those mentioned in Sec. 19, Divorce Act. Accordingly a suit for a decla- 
ration that a marriage is null and void on account of non-conformity with 
any of the indispensable conditions laid down for its solemnization would 
lie in an ordinary court of original civil jurisdiction. If a suit is pending 
in such court, the High Court may, in the exercise of its extraordinary 
jurisdiction, transfer it to its own file. The question of consent outside 
Sec.19, Divorce Act, hardly arises. When lunacy or idiocy is not proved, 
it cannot be said that there has been any lack of understanding or conscious- 
ness. When force or fraud has not been established, it cannot be said that 
there has been no real consent. There is no case in which a marriage was 
actually declared to be mull and void when the want of consent was held 
to be due to something short of lunacy, idiocy, force or fraud. 

The word “idiot” in Sec. 19, Divorce Act, is used in its ordinary signi- 
ficance and the court is not bound by the definition of the word as found 
in medical literature. ; 

Where a party alleges that the marriage was not performed according to 
the rules, rites, ceremonies and customs of the church of which the person 
solemnising the marriage was a Minister (vide Sec. 5 (1), Indian Christian 
Marriage act), the burden lies on him to prove not only the omission, but 
also that such rules, rites, ceremonies or customs were absolutely essen- 
tial and indispensable in the sense that on account of their not being duly 
performed the marriage itself was void. 


APPEAL against the order of the Hon’BLz MR. Justice J. D. YOUNG, 


under Section 55 of the Divorce Act read with Section 10 of Letters Patent 


Act. 


suit. 


B. E. O’Conor and K. D. Malaviya for the appellant. 
K. N. Malaviya, O. M. Chiene and K. O. Carleton for the respondent. 


The following judgments were delivered:— . ; 
Muxerji, J.—This Letters Patent Appeal arises out of a matrimonial 


‘The suit as originally instituted was based on the following allegations: 
The petitioner is a European domiciled in India and since his very child- 


hood has been deficient in mentality. He had to be looked after by his 
relations throughout his life. ‘The respondent is a woman of loose character 
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and has been so from her girlhood. Her brothers and brother’s son, in 
October 1930 and on other occasions, several times threatened the peti- 
tioner that unless he married the respondent, he would be visited with 
‘dire consequences’, that the ground on which those threats were held out 
was a false one, being to the effect that the petitioner had ‘deprived the 
respondent of her caste’. The respondent was already married and her 
husband, Mohammad Ali, was still alive. But in spite of this fact the 
petitioner, on account of the threats and being an ‘idiot’, went through a 
form of marriage with the respondent, on November 10, 1930. On these 
allegations, the petitioner prayed that, on the ground of his idiocy and on 
the ground that his consent to the marriage had been obtained by force 
and fraud, his marriage with the respondent might be declared null and 
void. 


The respondent contested the petition and alleged that at the time of 
the marriage she had been converted into Christianity, according to the 
Roman Church; that she was then a widow; that she had never been 
married to any Mohammad Ali and at the time of the marriage, her hus- 
band was not alive; that no relation of hers exercised any undue influence 
or pressure on the petitioner; that the respondent was never a prostitute 
as alleged in the petition; that the petitioner was not an idiot; that he 
fully understood the nature of the marriage contract; that the petitioner 
himself was anxious to marry the respondent and he alone made all the 
necessary arrangements; that no fraud was ever practised on the petitioner 
as regards the marriage and that the marriage was valid and lawful in 
every way. She further stated that the parties had known each other 
for a long time. 

The suit came for a first hearing before one of the learned Judges of 
this Court who was not the Trial Judge, and on June 27, 1932, six issues 
were framed as noted at page 5 of the printed paper-book. Before the 
learned Judge (Mr. Justice King) the petitioner abandoned the plea that 
the marriage was null and void on the ground that the respondent was mar- 
ried to Mohammad Ali at the time of the marriage in question. On November 
7, 1932, after the reverend father Livesay, a witness for the respondent, 
had been examined, a petition was filed on behalf of the petitioner that 
the plaint might be amended and a ground for the declaration that the 
marriage was void might be added to the plaint, namely, the marriage had 
not been solemnized according to the rules, rites and ceremonies and customs 
of the Roman Catholic Church—see page 42 of the printed record. 
This application was granted on the same day. The next day on November 
8, 1932, a further application for amendment of the plaint was made 
by the petitioner, and another ground was sought to be added to the 
plaint, namely, the marriage was void, because the person performing the 
marriage was not so authorised under the provisions of the Indian Christian 
Marriage Act. This was also allowed. The hearing of the evidence 
in the case was concluded on November 7, 1932, and the judgment was 
delivered on November 14, 1932. 

It appears that on the amendment being allowed, a plea was taken 
orally on behalf of the respondent that a suit, based on the allegation that 


t 
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the marriage. was null and void because the proper rites of the Catholic 
Church had not been observed and because the person performing the 
marriage was not authorised to do so, could not be maintained in the High 
Court. The learned Judge, therefore, first tried the question of jurisdiction. 

He found that he had jurisdiction to hear the amended case also. On 
the question of the idiocy of the petitioner, the learned Judge found that 
he was not an idiot. On the question whether the marriage was null and 
void on the ground of fraud and force the learned Judge found that no 
case had been established. But he added a new issue in the following 
language:—‘“Did the petitioner consent to the said, marriage?” and on 
this issue the learned Judge came to the conclusion that the petitioner was 
incapable of giving his consent and, therefore, was incapable of contract- 
ing a valid marriage. On the question of the observance of the rites and 
ceremonies of the Church of Rome and the authority of the priest to 
solemnise the marriage, the learned Judge came to the conclusion that the 
necessary rites and ceremonies had not been observed and the marriage 
was accordingly void. He further held that the reverend father Livesay, 
the priest, having failed to perform the rites enjoined by the Church of 
Rome and haying no authority to perform a marriage according to the 
other provisions of the Christian Marriage Act, the’ marriage was void. 
In the result the suit was decreed. 
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The first question that. has been argued before us is the question of 


jurisdiction. 

The jurisdiction to hear a matrimonial matter was conferred on this 
High Court by Clause 26 of its Letters. Patent. This exercise of jurisdic- 
tion is subject to any law that the Indian Legislature may enact from time to 
time. ‘This is laid down in Clause 35 of the Letters Patent. Such being 
the case, we have to look to the Acts passed by the Indian Legislature for 
our guidance. The Indian Divorce Act, being Act No. IV of 1869 in 
pursuance of which the present suit was originally instituted, defines the 
extent of the jurisdiction.of the High Court with respeét to matters coming 
within the purview of the said enactment. ` 

It runs, so far as is material for our purposes, as follows:— 

The jurisdiction now exercised by the High Courts, in respect of divorce 

a mensa et thoro and in all other causes, suits and matters matrimonial, 

shall be exercised by such courts and by the District Courts subject to the 
provisions in this Act contained and not otherwise i 

From this clear language of Section 4; it follows that the jurisdiction in 
matrimonial matters conferred on this High Court-by Clause 26 of its Letters 
Patent is to be exercised in accordance with the provisions of the Divorce 
Act of 1869 and in accordance with that Act alone. So far as the suit is 
based on the grounds that the petitioner was an idiot at the time of his 


` marriage and that the consent of the petitioner was obtained by force or 


fraud, the jurisdiction of ‘the High Court exists, because of the provisions 
of Section 19 of the Divorce Act, 1869. This Act does not empower the 
High Court to declare a marriagé ‘null and void-on the ground that the 
ceremonies necessary for a marriage enjoined by the Church have not been 
performed. ‘The reason is simple and is this. Section 4 of the Divorce Act 
does not allow the High Court to exercise its matrimonial jurisdiction other- 
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wise than under the rules laid down in the Act. The Act nowhere 
confers on the High Court a jurisdiction to hear a case for a declaration 
that a certain marriage is void because of non-observance of the essential 
rites of the Church. A suit based on the ground of non-observance of 
essential ceremonies must, therefore, be instituted in an ordinary court of 
original civil jurisdiction, namely, in the court of a Munsif or a Subordinate 
Judge, according to the pecuniary and territorial jurisdiction of such 
court. i 

The Indian Christian Marriage Act (Act XV of 1872) lays down rules 
as to how a Christian marriage is to be solemnized in India. Sec. 5 of the 
Act lays down the rule on the point, and Sec. 4 says that any marriage 
not solemnized in accordance with the provisions of Sec. 5 shall be void. 
The Act (of 1872) does not specify the court in which a relief is to be 
sought by a petitioner. This means that he or she must seek such relief in an 
ordinary court of original civil jurisdiction in India and such a Court would 
be the Court of a Munsif or a Subordinate Judge, as stated above, in the 
province of Agra. It is no doubt open to the High Court, when such a 
suit is instituted in the court of a Munsif or a Subordinate Judge, to transfer 
it to itself and to try it under its extraordinary original civil jurisdiction. 
But no such suit is permitted by the law (Sec. 4 of the Divorce Act, 1869) 
to be instituted directly in the High Court. It follows that the learned 
trial Judge of this Court was not authorised by the law to hear the suit, so far 
as it was based on the plea subsequently added by the petitioner. 


The view of the law that has been taken by me was taken in the High 
Court of Calcutta in the case of E. L. Gasper v. W. Gonsalves’, and the 
same view was taken in Patna in Adelaide Christiana Lish v. David Lish 
and other. So far as we are aware, only one Court, namely. that of 
Lower Burma, in Consterdine v. Sniaine®, took a contrary view; but I am 
not prepared to accept that view as the correct one. I may- point out 
that the learned counsel for the petitioner could not make any satisfactory 
answer to the line of reasoning advanced on behalf of the appellant and 
accepted in this judgment. In one or two cases heard in this court by 
Walsh, J. a suit like the present one was heard and decided. But in those 
cases no question of jurisdiction was ever raised or decided. ‘These are 
therefore no authority for a contrary view. 

I hold that that portion of the suit which is based on the ground that 
the marriage is void, because certain ceremonies required by the rules and 
customs of the Catholic Church have not been observed, must be dismissed. 

In this view, the question of the capacity of father Livesay to cele- 
brate a marriage does not arise. The priest never professed to be autho- 
fised to celebrate the marriage otherwise than as a marriage solemnised in 
a Church. He did solemnize such a marriage, although he did not observe 
certain of the rules. The marriage, therefore, cannot be held to be void on 
the ground that the person who celebrated it was not authorised to do so. 

As the case may go before His Majesty in Council, I may make a few 
remarks on the merits on this part of the petitioner’s case also. 


713 Beng. L. R. 109 372 Ind. C 657 
347 Ind. C. 544 : 
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To start with, the amendment sought for was a belated one and could 
be allowed only on condition of payment of costs by the petitioner to the 
opposite party. The appellant was, further, entitled to an opportunity 
to adduce evidence on the new case adopted’ for the petitioner. The 
appellant properly takes exception to the procedure of the learned Judge in 
objection No. 4 of the memorandum of appeal. 

The facts on which the case for the petitioner is based are told by Father 
Livesay, whom I have no reason to disbelieve and appear to be as follows:— 


The petitioner went to the reverend father Livesay, a secular priest of 
the Roman Catholic Church at Bhawali. He, at his second visit, proposed 
that he should be married to the appellant and that the appellant should be 
converted to Christianity by father Livesay. It was arranged that the 
appellant should receive instructions into the doctrines and teachings of the 
Church of Rome before she was converted and that on her conversion she 
should be married to the petitioner. The appellant thereupon took up her 
residence in the out-offices of the Church and there received instructions in 
Christianity for two to three weeks. On Monday November 10, 1930, during 
the morning service the appellant was baptised, and in the same afternoon 
she was married to the petitioner, according to the form of the Roman 
Church. On Sunday November 9, the banns were published. The flaws that 
are alleged to exist in the marriage of the parties consist of these. First, the 
rules of the Roman Church require that the banns should be published thrice 
before the marriage and once at a time, either on a Sunday or any other 
sacred day and at intervals of a week ‘The second flaw is that, as it was 
going to be a mixed marriage, namely, between the petitioner, a follower 
of a Protestant Church, and the appellant, a Roman Catholic, dispensation 
of the Bishop should have been obtained prior to the performance of the 
ceremony of the marriage. The learned trial Judge has held that owing to 
these flaws the marriage was void, because it was not performed in accordance 
with “the rules, rites, ceremonies and customs of the Church”. That father 
Livesay is an ordained priest is not denied; nor is it denied that if the banns 
had been proclaimed properly and if the dispensation of the mixed marriage 
had been obtained, the marriage would be otherwise flawless. ‘The Roman 


' Catholic Bishop of Allahabad within whose diocese the marriage was per- 


formed has sworn that, according to the doctrines of the Roman Church, 
the marriage is a good one, although the flaws mentioned above exist. The 
Bishop has supported his opinion with a quotation “Legislation in the New 
Code of Canon Law by Ayrinhac” in support of his opinion. The learned 
trial Judge, however, was of opinion that, although the marriage might be 
good according to the Roman Church, it was void under the statute law. 

I fear there is a fallacy in this view. All rules are framed with the 
ultimate object of doing an act effectively and in such a manner that 
possible serious defects may be avoided. But there exists always a distinc- 
tion between rules which are essential and rules which are not essential. 
The non-observance of essential rules will entail a nullification of the 
act itself; while the non-observance of non-essential rules need not lead 
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to the same result. For example, under the Hindu law certain ceremonies ' 


including the recitation of certain mantras are enjoined for the due perfor- 
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mance of an adoption or a marriage. But it has been repeatedly held that 
the non-observance of certain rules will not render the marriage or adop- 
tion invalid; while the non-observance of others will lead to a contrary 
result. In the case of a Hindu adoption what is essential is the giving 
and taking, provided, of course, the boy adopted is eligible for adoption. 
The religious ceremony may not have been performed, according to the 
strict rules of the religion. Similarly instances may be quoted from rules 
of Mohammedan Law. In modern times statutes of procedure make a 
clear distinction between an essential and non-essential rule. The Civil 
Procedure Code of 1908 by Sec. 99 lays down that 
no decree shall be reversed or substantially varied; nor shall a case be 
remanded in appeal on account of any misjoinder of parties or causes of 
action or any error, defect or irregularity in any ae in the sut not 
affecting the merits of the case or the jurisdiction of the court. 

A similar rule will be found in the Criminal Procedure Code in Sec. 
537. 

The question, whether the omission of the banns and the omission of 
the dispensation will make a marriage otherwise valid, void, is a question 
which must be decided according to the “rules, rites, ceremonies and 
customs of the Church”. The Church, which lays down the rules, rites, 
ceremonies and customs, must necessarily also lay down which of such 
rules etc. are essential and which are not essential. If the Church says 
that certain rules should be observed but that non-observance will sot 
render the marriage void, there is nothing in Sec. 5 of the Indian Christian 
Marriage Act (1872) which says that such a marriage is to be declared 
void by a Court. 

According to the book “Legislation in the New Code of Canon Law”, 
by Arianhac, the banns are meant to discover if there is any “impediment” 
in the proposed marriage. Want of banns does not invalidate a marriage 
celebrated by the Catholic Church; see Article 44 and the note of the said 
book. The only impediment that existed in this case was that it was going 
to be a mixed marriage, ie., of a Protestant to a Roman Catholic. 
Article 127 tells the pastor not to celebrate a mixed marriage if he can 
dissuade the party following the Catholic Church from entering into it. 
If he cannot, he is told to celebrate the marriage according to the rites of 
the Church. Article 129 indicates that a marriage of persons of different 
but Christian faiths, celebrated without a dispensation is not void, but 
allows the parties to live together. At page 74 of the book is quoted the 
rule that a marriage with an impediment that is merely “prohibitive” is 
not void. ‘There is no evidence before the Court to contradict the Bishop’ 
or to show that the book he relies on does not disclose the correct Church 
law. : 
In this view of the situation, in my opinion, the marriage in this 
case is not void under Sec. 4 of the Act of 1872. 

‘The next question that requires determination is whether the marri- 
age is null and void because “the petitioner did not consent to the said 
marriage”. 

The learned counsel for the petitioner tried to support the decree of 
the learneg trial Judge on grounds which have been found against him. 
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It will, therefore, be convenient to consider the whole case on the point 
together, 


The plea of the petitioner that at the time of the marriage of the 
parties the appellant had a husband living was abandoned at an early stage 
of the trial—see at page § the note made by the Judge under the issues. 
The suit, therefore, went to trial on the questions whether the petitioner 
A an idiot and whether the marriage had been induced by fraud and 

orce. 


Although the learned counsel for the petitioner tried to support the 
decree of this court on the basis of allegations of fraud and force, he could 
not lay before us any evidence worth acceptance to lead us to the conclu- 
sion that any force or fraud had been practised. As the learned trial 
Judge has pointed out, no particulars of the fraud were set forth in the 
plaint or subsequently at the trial. As regards force, the evidence is 
almost negligible. The petitioner no doubt said that he had been told 
by appellant’s brother and nephew that ‘dire consequences would follow’ 
if he did not marry the appellant. The petitioner never stated clearly 
what he understood as to the nature of the dire ‘consequences’ which were 
likely to follow on his not marrying the appellant. As we shall show 
later on, the appellant is far from being an idiot. In the circumstances, 
the learned Judge was right in disbelieving the story of the exercise of 
threat said to have been made by the appellant’s relations. It was always 
open to the petitioner to mention to his sisters that threats were being 
held out to him. But he never mentioned the fact. The petitioner rides, 
shoots and goes about fishing. In the circumstances, it is difficult to 
believe that poor men living by labour, men in the position of the 
appellant’s relations, could really influence his mind by threats of physical 
violence. I agree, therefore, with the court below in holding that neither 
any fraud nor any force was used to induce the petitioner to contract the 
marriage in question. 

The main question in fact to be decided in this appeal is whether the 
petitioner is an idiot. 

To the question of idiocy the learned Judge has added the question 
whether the petitioner gave his free consent to the marriage. Before [ 
consider this latter aspect of the case, I have to make a few observations. 
First, the question of consént was never raised in the petition of the plaint 
and the question of consent is one of fact and could not be treated 
as a question of law; if, therefore, the question of consent was 
raised in the mind of the learned Judge, the proper course for him to adopt 
was to frame an issue, although the case had already closed, and to give the 
parties an opportunity to adduce evidence on the point. This was not 
done. The learned counsel for the parties could not point to any portion 
of the record to show that the learned Judge never indicated before he 
wrote his judgment his intention of trying an issue as to the question of 
consent. . l 

The next observation that I have to make is that in a case which has 
been tried on the question whether the petitioner is an idiot or not, it is 
not open to a trial court to make a new case based on the ground that, 
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although the petitioner was not an idiot, he was a feeble-minded man who 
could not have entered into a contract of marriage. The case of Durga 
Baksh Singh v. Mohammad Ali Beg*, decided by their Lordships of the 
Privy Council, is entirely pertinent to the present case. There the plain- 
tiff brought a suit on the allegation that he was a lunatic and the mort- 
gage bond in suit had been taken from him while he was suffering from 
lunacy. The case of lunacy altogether failed, but the learned Subordi- 
nate Judge drew the inference, on the basis of the evidence given to prove 
his lunacy, that the plaintiff was a man of weak intellect who could be 
easily influenced improperly to enter into the transaction he sought to 
dispute in the suit. Their Lordships of the Privy Council said that this 
could not be permitted and upheld the decree of the Judicial Commissioner 
of Oudh by which the plaintiff’s suit had been dismissed. 

The next observation that I want to make on the point is that want 
of consent as such does not find place in Sec. 19 of the Divorce Act (1869) 
as one of the grounds for declaring a marriage nul! and void. 

The reason why any state of mind which falls short of lunacy or 
idiocy has not been allowed to be a ground for annulment of a marriage 
is clear. A marriage is no doubt described as a civil contract, but it is far 
from being in the nature of an ordinary contract. A contract, which is 
induced by fraud or force or coercion or misrepresentation, is voidable at 
the instance of the party whose consent has been obtained by such influence 
and is not void in itself—see Sec. 19 of the Indian Contract Act. In the 
case of a marriage it is either void or good. It would be impossible to 
talk of a marriage as “voidable” at the option of one of the parties while 
it should be binding on the other party. The observation to be found in 
the well-known case of Moss v. Moss® are very pertinent on the point. 
Persons differ from one another in the degree of intelligence possessed by 
them. It would be a dire calamity if it could be said as a matter of law 
that a marriage, entered into by a person who is neither a lunatic nor an 
idiot, is void, simply because one of the parties lacks in intelligence, al- 
though he is able to understand the nature of the bonds of matrimony into 
which he is entering. As observed by Hannen, P. in Durham v. Durham’ 
the contract of marriage is a very simple one, which does not require a 
high degree of intelligence to comprehend, 

In dealing with the question whether the petitioner is an idiot or not 
I shall show that the petitioner was fully able to understand the nature of 
the ceremony that was performed at the Church of Bhawali, and thereby 
gave his consent to the marriage within the meaning of the Indian Con- 
tract Act. 

I will now take up the question of the idiocy of the petitioner. 

On behalf of the petitioner his next friend, a sister four to six years 


older than himself, the petitioner himself and two medical gentlemen, who 


appear to have been examined as experts were examined to establish the 


plea of idiocy. 
[His Toric then discussed the evidence of the petitioner and his 
sister. | : 
‘TLR 2 All i : ` "66 L, J. R, P. D. 154 
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Having read the evidence of-the petitioner through and. having read 
the evidence of his sister, I am clearly of opinion that, the petitioner is not 
only not an idiot but that he was quite capable of understanding the nature 
of the ceremony that he went through with the appellant, namely, the 
marriage. SP eis E 

There is évidence of two witnesses, whom I have already mentioned, 
on behalf of the petitioner, and it is necessary to deal with that evidence 
before the case can be finally decided. - Captain Aitchison, the Civil 
Surgeon of Allahabad, was examined as an expert. He kept the petitioner 
under his observation for sixteen days and talked to him occasionally, and 
he expressed the opinion that the petitioner was an idiot and that he was 
deficient in reasoning power. ‘The witness further stated: 

the term (idiot) varies medically from a man completely a plant to a 

man who though able to profit a little from education is still unable to 

manage his own affairs. ‘The petitioner is deficient in reasoning power. 
Later on, the learned doctor told the Court that he had applied Binet and 
Simon tests and that he had come to the conclusion stated. above. At the 
end of the questions put by the petitioner’s counsel the learned doctor 
said: 

I do not think he (the petitioner) can give evidence. If the questions 
put to him are simple, he may answer them, but I do not think he would 
understand them. i 

As I have said, the petitioner did give his evidence and intelligently 


, too; that the questions put to him were not always quite simple and that 


he did understand them and did answer them like a man who understood 
the questions. : 

Now the question arises—What is the value of the evidence of Cap- 
tain Aitchison? J may mention before going further that, according to 
Mr. Aitchison’s estimate, the petitioner has the mentality of a child of six. 
The trial Judge rejected his (Captain Aitchison’s) opinion that the peti- 
tioner was an.idiot and came to the conclusion that the petitioner was not 
an idiot. The learned trial Judge however thought that the petitioner 
had the mentality of a child of nine, that is to say, was much more intelli- 
gent than a child of six.. 

Captain Aitchison was apparently examined as an expert, and we 
have to consider what is the nature of the evidence that an expert may 
give and what is the weight which a court should give to such evidence. 
The Indian Evidence Act deals with the case of expert witness in Section 
45. It runs as follows:— 

When the Court has to form an opinion upon a point of foreign law, 
or of ‘science or art, or as to identity of handwriting (or finger impres- 
sion), the opinions upon that point of persons specially skilled in such 
foreign law, science or art, (or in questions -as to identity of handwriting) 
or finger impressions) are relevant facts. 

Then Section 51 says: E . 

Whenever the opinion of any living person is relevant, the grounds on 
which such opinions are based are also’ relevant. i 

I take it that Captain Aitchison was called as a man of medical science 
to express an opinion as to whether the mentality of the petitioner was 
that of an‘idiot or not. Accepting for the moment, though not, deciding, 
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that thè word “idiot”? is a term of medical significance, according to the 
witness the term is used medically in a large variety of cases, it being 
applied to a man who is completely a plant and to a man who though 
able to profit a little from education is still unable to manage his own 
affairs. This is a definition which would indeed cover a large variety of 
cases, and if we apply this definition, we shall have probably to include in. 
the term spendthrifts, who having partly run through their estates apply 
to the Court of Wards for taking over the management of their estates, 
on the ground that they are unable to manage their own affairs. These 
spendthrifts may be unable to manage their own affairs, but it is difficult 
to say that, if they are Christians and if they are governed by the Divorce 
Act, their marriages are also liable to be declared null and void owing to 
their being idiots. Evidently such a definition would not do for our pur- 
poses and would not at all fit in with an interpretation of the word “idiot” 
as used in Sec. 19 of the Divorce Act. It is true Captain Aitchison later 
on stated in his evidence before the Court that his final diagnosis was that 
the petitioner’s was a case of Amentia amounting to idiocy in its more 
manor form and is definitely more than feeble-mindedness. 

I have already mentioned that in the opinion of Mr. Aitchison the 
petitioner could not give evidence and that he might be able to answer 
simple questions, though the learned doctor thought that the petitioner 
would not be able to understand even simple questions. 

The opinion of an expert by itself may be relevant but would carry 
little weight with a court unless it is supported by a clear statement of ` 
what he noticed and on what he based his opinion. The expert should, if 
he expects his opinion to be accepted, put before the court all the materials 


` which induced him to come to his conclusion, so that the court, although 


not an expert, may form its own judgment on those materials; (Sec. 51 of 
the Evidence Act). In the evidence of Captain Aitchison the materials 
on which his opinion was formed are, generally speaking, wanting. If he 
had given the questions which he put from time to time and the answers 
he got to those questions, if he had told us that he observed the petitioner 
from time to time without the petitioner knowing that he was being 
watched and if we had been told what Captain Aitchison observed, we 
might have been in a position to say whether the opinion of the expert 
should be accepted or not. ‘The mere mention that a certain kind of test, 
known as Binet and Simon tests, was applied and certain results were 
obtained, might be relevant as a piece of evidence but would not be 
conclusive. 

As is well known, the Binet and Simon tests are applied to children 
to test their intelligence and they are in the shape of questions which a child 
of a certain age may be expected to answer. If a child of five answers 
questions meant for a child of five, it will be taken that it has the intelli- 
gence of its age. Similarly a youth of ten may not be able to answer the 
questions meant for a youth of his age and may be able to answer ques- 
tions meant for a child of seven only. In that case he would be supposed 
to have the intelligence of a child of seven only. We donot know what 


questions were put by Captain Aitchison to Mr. Jones and what answers 
e 
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he received. On the other hand, as I have pointed out, the evidence of 
the petitioner himself, covering a large area, itself nullifies the opinion of 
Captain Aitchison that the petitioner has the mentality of a child of six 
and that he is an idiot. The meaning of the.term “idiot”, according to 
Murray’s English Dictionary, is stated to be 

a person so deficient ın mental or intellectual faculty as to be incapable 

of ordinary acts of reasoning or rational conduct. 
The petitioner, who has a license to hold a gun for shooting, who does go 
about shooting, who rides a horse, who sometimes goes about fishing, who 
can compose a letter for himself and write it in a tolerably good hand, who 
reads books to pass time, who is invited to tea-parties, who knows the 
nature of the transaction in which he entered with the appellant and 
indeed who arranged for it with father Livesay, cannot be called an idiot 
in the ordinary acceptance of the word, namely, as 

a person so deficient in mental or intellectual faculty as to be incapable 

of ordinary acts of reasoning or rational conduct. 

We find that the word “idiot” has been used in the Mental Deficiency 
Act 1913 (Scotland). The object of this Act is to control persons who 
cannot manage themselves. Four classes of mentally deficient persons are 
mentioned and the fourth and worst of these is described as an “idiot”. 
The others are “imbeciles, feeble-minded persons and moral imbeciles”. 
The fact that the Legislature chose the word “idiot” to indicate the worst 
kind of mentally deficient person goes to show that it was the fittest word 
to signify the idea. In this,Mental Deficiency Act 1913 idiots are defined 
as 

persons so defective in mind from birth or from an early age as to be unable 
to guard themselves against common physical dangers. i 
Certainly this definition cannot be applied to the petitioner. 

Then we find in the book called Clinical Hand-Book of Mental Dis- 
eases by Lt.-Col. Shaw, I. M. S. that mental diseases are placed under four 
categories, namely, (1) feeble-mindedness, (2) imbecility, (3) moral 
imbecility and (4) idiocy. Idiocy is said to be that state of the mind in 
which there is a profound mental defect and the person is unteachable. 

-Captain Aitchison has described the petitioner as an idiot of the 
microcephalic type with a monkey face and ears sticking out: This, no 
doubt, is a description of some kinds of idiot to be found in medical books, 
for example, see “A Test Book of Practice of Medicine” edited by F. W. 
Price, 11th edition, page 1738-41. Having seen the petitioner in Court, 
I find myself unable to say that he has the face of a monkey or that his 
head is so small in proportion to his body as to attract attention. His 
ears, no doubt, do stick out. But no authority has been quoted to us from 
medical books that a man with a small head and a monkey face and 
sticking out ears must #ecessarily be an idiot. As I have observed, how- 
ever, the petitioner has neither a monkey face nor has a. head which is 
noticeably small in proportion to his body. His head was measured with 
a tape and the measurement was 20”. The inside of the hat measured 
1914”. Surely this is not an unusually small head. . 


We are not bound by the definition of an “idiot” as found in medical 


literature. We have to read the word “idiot”, used in Sec. 19 of the 
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Divorce Act as a word used in its ordinary significance. But éven if we 
apply to the word its medical meaning, the petitioner cannot be called 
an idiot; much less can he be called an idiot if we treat the word “‘idiot’” as 
having been used in its ordinary sense in the English language. 

I must hold and do hold that I should not allow Captain Aitchison’s 
evidence to override the inference to be drawn from the remaining 
evidence on the record. ; 

[His Lordship then discussed the evidence of the other doctor]. 


I come to the conclusion that the petitioner is not an idiot within 


' the meaning of Sec. 19 of the Indian Divorce Act, that he understood the 


Sulaiman, 
C. J. 


nature of the marriage transaction in which he entered and that the 
marriage cannot be declared as a nullity on any of the grounds mentioned 
in Sec. 19 of the Divorce Act, or on the ground of want of intelligent 
consent. - 

In the result, I would allow the appeal, set aside the decree of this 
Court and dismiss the petitioner’s suit with costs throughout. 


SULAIMAN, C. J.—I concur in the order proposed. It is only in 
deference to the opinions expressed by two learned Judges of this Court, 
with considerable experience of matrimonial cases, whom we are over- 
ruling, that I wish to add a few words separately. 

Quite apart from the question whether the issue as to the want of 
necessary ceremonies was properly raised at a late stage in the case, I fully 
agree that the High Court has no jurisdiction to entertain the suit under 
the Indian Christian Marriage Act (Act XV of 1872) on its original 
side. 

No doubt under Clause 26 of the Letters Patent the matrimonial 
jurisdiction between persons professing the Christian religion was con- 
ferred upon this Court. But under Clause 35 the provisions of the 
Letters Patent are subject to the legislative powers of the Governor- 
General in Legislative Council. Whatever wider powers might have been 
vested in the High Court, Sec. 4 of the Indian Divorce Act (Act IV of 
1869) considerably curtailed it. The jurisdiction then exercised by the 
High Courts in respect of Divorce a mensa et thoro, and in all other causes, 
suits and matters matrimonial, was to be exercised thereafter subject to the 
provisions of that Act “and not otherwise”. Section 7 of the Act did 
not confer any additional jurisdiction, but merely provided what principles 
and rules were to be followed when a suit was properly entertained. It 
is' therefore quite clear that no matrimonial suit, other than those which 
can fall within the scope of the Divorce Act, can be entertained by the 
High Court. The grounds on which a suit can be entertained under the 
Divorce Act are indicated in Sec. 19. The principles and the rules which 
are to be followed may, under Sec. 7, be as nearly’as may be conformable 


‘to the principles and rules on which the Courts in England act. 


The Indian Christian Marriage Act, inter alia, lays down how and by 
whom marriages are to be solemnised. No section in this Act confers 
any jurisdiction on the High Court to entertain a suit for a declaration 
that a marriage is null and void for want of necessary ceremonies. In the 
absence of any specific provision to that ‘effect, obviously a suit for 

A : 
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a declaration that a marriage is null and void on account of non-con- 
formity with any of the indispensable conditions laid down for its 
solemnization would lie in the subordinate Civil Court. If a suit were 
pending in such court, the High Court may in the exercise of its extra- 
ordinary jurisdiction transfer it to its own file; but the High Court has 
no jurisdiction to entertain a suit under this Act direct. Indeed, it seems 
that a suit for a declaration that a marriage is null and void on grounds 
other than those mentioned in Sec. 19 of the Indian Divorce Act would 
be a suit under the Specific Relief Act only. 

It is unnecessary in this case to consider whether the marriage in dis- 
pute was null and void on account of the omission of any rules, rites, 
ceremonies or customs. The Indian Christian Marriage Act does not 
lay down what such rules, rites, ceremonies and customs are. The burden 
would lie on any party, who asserts that any such rules, rites, ceremonies 
and customs were not observed, to prove not only the omission but also 
that such rules, rites, ceremonies or customs were absolutely essential and 
indispensable in the sense that on account of their not being duly per- 
formed the marriage itself was void. 

In the present case the Bishop of Allahabad has stated as his opinion 
that the non-observance of certain requisites was a mere irregularity and 
was not fatal. Of course, a court is not bound to accept the opinion 
of a religious expert, however high he may be placed in Church. The 
duty is on the Court itself to decide as between the parties before it as to 
whether the marriage was void or not. But a decision cannot be given 
merely because in some religious text-books certain things are enjoined 
or certain other things are prohibited. The question would still remain 
whether their non-observance is fatal. This question can be answered 
only if clear texts in religious books of high authority were to lay down 
in express terms that the non-compliance with any such provision would 
render the marriage null and void. It is not a mere matter of an opinion 
of an expert or a judge, but a matter depending entirely on the authority 
of the textsrelied upon. I may add that the learned advocate for the 
respondent has drawn our attention to passages in Ayrinhac’s Marriage 
Legislation in The New Code On Canon Law which show that things 
are forbidden and what are major and minor impediments to marriage. 
But our attention has not been drawn to any passage where it is said 
that where a marriage between a Roman Catholic and a Protestant has been 
performed the marriage is null and void, or that if banns have been called 
less than three times the marriage is a nullity. As the question does not 
arise in this case, I am not called upon to express any final opinion on this 
point. 

The petition in this case was based on four grounds out of those 
mentioned in Sec. 19 of the Divorce Act. The case that the appellant 
had a husband living at the time of marriage was abandoned at the trial. 
The learned Judge has found that no force or fraud has been established 
in this case. He has also recorded a finding that 

I do not think that it can be said that he (the respondent Mr. Jones) is 
an idiot within the meaning of Sec. 19(3) of the Indian Divorce Act 
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which classes lunatics and idiots together. 
The issue of idiocy has been decided in favour of the wife. But these 
findings are challenged-on behalf of the husband. 
It is nobody’s case that Mr. Jones is a lunatic, but it is said that he is 
an idiot. An “idiot”? is not defined in the Divorce Act or the General 
Clauses Act or in any other Indian Act, but undoubtedly idiocy is a form 


`- of congenital insanity. It is a form of insanity due to the absence of 


development of the mental faculties and intelligence from very childhood. 

So far as the definition of an insane person, i.e., a man of unsound 
mind is concerned, there has always been a-difference between the points 
of view of a medical man and a lawyer. I had occasion to point out this 
difference in the case of Pancha vy. Emperor’. There are many persons 
who would be considered insane by medical men who do not come up 
to the standard of insanity as prescribed by law. The law has set up a very 
high standard and the only test which has been laid down is as to whether 
the person was 

by reason of unsoundness of mind incapable of knowing the nature of the 
act, or that he was doing what was either wrong or contrary to law. 
(Sec. 84, I. P. C.) This, in a sense, is the definition borrowed from the 
opinions of the fifteen Judges in Daniel McNaughten’s case who unani- 
mously laid down that : 
to establish a defence on the ground of insanity, it must be clearly proved 
that at the tıme of committing the act the accused was labouring under 
such a disease of the mind as not to know the nature and quality of the 
act he was doing, or if he did know it, he did not know he was doing what 
was wrong. . 

The learned Judges further pointed out that if a person labours 
under a delusion, he must be considered to be in the same situation as if 
the facts with respect to which the delusion exists were real, that is, the 
delusion must have reference to the fact in issue. ; 

Anything short of this standard, however much it may be regarded 
to be a case of insanity according to the medical science, is not insanity 
as recognized by law. The medical science has a long category of vari- 
ous degrees of abnormality which are thought to be insanity. They 
include idiocy, imbecility, feeble-mindedness and subjectivity to stupor, 
exaltations, delusions, impulses etc. Indeed, abnormality in one form or 
another is considered according to medical books as a species of insanity, 
but that is not the legal view. . 

It has been argued before us that the word “idiocy” in Sec. 19 should 
be taken in a wider sense than insanity. Tee 

The only Act in England in which idiocy has been defined appears 
to be the Mental Deficiency Act (3 and 4 Geo. Chap. 5 of 1913). Sec- 
tion 1 contains the definition of “defectives” who are classified into four 
categories:—- >- 

(4) Idiots, i.e., persons so deeply defective in mind from birth, or 
from an early age, as to be unable to guard themselves against common 
physical dangers. 

(b) Imbeciles, i.e., persons in whose case there exists from birth or 
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from an early age mental defectiveness not amounting to idiocy, yet so 
pronounced that they are incapable of managing themselves or their 
affairs. . . g 
(c) Feeble-minded persons, i.e., persons in whose case there exists 
from birth or from an early age mental defectiveness not amounting to 
imbecility, yet so pronounced that they require care, supervision and con- 
trol for their own protection and for the protection of others. 

(4) Moral imbeciles, i.e., persons who`from an early age display some 
ermanent mental defect coupled with strong vicious or criminal propen- 
which punishment has had little or no deterrent effect. 

: this definition of idiots and the distinction from imbeciles, 
eeble-minded persons and moral imbeciles is not absolutely binding upon 
us. All the same this Act furnishes a clue to the underlying distinction 
and is a good guide to us. 

Furthermore, this classification and distinction is-in perfect accord 
with medical books of high authority. 

In Taylor’s Medical Jurisprudence Vol. I (5th Edition) at page 797 
it is stated: — 

‘Idiocy is the dementia naturlis of lawyers. The term ‘idiot’ is applied to 
one who from original defect has never had mental power. Idiocy differs 
from the other states of insanity in the fact that it is marked by congenital 
deficiency of the mental faculties. There is not here a perversion, or a loss 
of what has once been acquired, but a state, from defective structure of the 
brain the individual has never been able to acquire any degree of intellectual 
power to fit him for his social position. It commences with life and con- 
tinues through it, although idiots are said rarely to live beyond the age of 30. 

He then goes on to point out that a perfect idiot recognizes no one, 
remembers no one and his mind seeems to be blank, he has a mere nominal 
instinct without any will. He also points out that this perfect state of 
idiocy is often accompanied with great bodily deformity. He, however, 


does not mention prominent ears as any sign. The learned author then. 


goes on to distinguish from this complete form of idiocy, a state called 
imbecility, i.e., idiocy in a minor degree. He says: 

: There is a state, scarcely separable from idiocy, in which the mind is 
capable of receiving some ideas and of profiting to a certain extent by 
instructions, owing however either to original defect, or to a defect proceed- 
ing from arrested development of the brain as a result of disease or other 
Causes operating after birth. The minds of such persons are not capable of 
being brought to a healthy standard of intellect, like that of an ordinary 
person of similar age and social position. 

Then there are still more minor forms of abnormality with which we 
are not concerned. It is clear, therefore, that although the precise boundary 
between idiocy and imbecility cannot be defined, for imbecility when it 
reaches a high order may verge on idiocy, there is a well-marked distinction 
between the two and there can never be a doubt except as regards those 
just on the boundary line. SE 

The same distinction has been accepted by Lyon and Waddell in their 
Medical Jurisprudence. In giving the various forms of insanity at p. 301 
(4th edition) they give the first group as amentia or congenital insanity 
due to the arrest of development of the nerveʻcentres. This is sub-divided 
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Civ into: 
(1) Idiocy or complete amentia where the arrest of development not only 


1933 fi 

ae affects the higher or intellectual nerve centres but appears also to affect 

Tru the centres of sensorial perception. Hence in the fully developed form 
v of complete amentia the individual carries on a mere vegetable existence not 


A R. Jones having the sense even to eat or drink. In the more common or less 


Sulaiman, developed form there ıs a certain amount of intelligence, the individual 
GI recogmzes his friends, is capable with extreme difficulty of acquiring a 
certain amount of education, and is able to make his wants known by signs, 
or imperfectly articulated words. (2) Imbecility or partial amentia wh 
there is not that marked want of development of the centres of 
perception which 1s present in idiocy. Imbecility takes tw 
(a) Intellectual imbectlity and (b) moral imbecility. ogy 
We are not in this case concerned with any other forms whi 
medical science may regard as a species of insanity. 
Price on practice and Medicine (p. 1737) draws the same distinction 
between idiots, imbeciles and feeble-minded persons. An idiot is one 
unable to guard against common physical danger and in him there is a 
total or almost complete absence of intelligence. An imbecile has 
rudimentary intelligence; whereas a feeble-minded person has a yet larger 
amount of intelligence. 








It is, therefore, clear that in order to find that a person is an idiot, 
it is not sufficient to find that he is a mere imbecile. One cannot be an 
idiot unless his faculties have not at all been developed and he has not 
acquired any appreciable intelligence. 


The answer to the fifth question given by the learned Judges in 
McNaughten’s case related to medical opinion. As it is very often over- 
looked by courts when examining a medical expert it is necessary to quote 
here both the questions and answers:— 


Q.—Can a medical man conversant with the disease of insanity, who 
never saw the prisoner previously to the trial but who was present 
during the whole trial, and the examination of the witnesses, be asked his 
opinion as to the state of the prisoner’s mind at the time of the alleged 
crime, or his opinion whether the prisoner was conscious at the time of 
doing the act that he was acting contrary to law or whether he was 
labouring under any, and what, delusion at the time? 

A.—We think the medical man under the circumstances supposed 

- , cannot, ın strictness, be asked his opinion in the terms above stated, because 
eich of those questions involves the determination of the truth of the facts 
deposed to, which it ıs for the jury to decide, and the questions are not ques- 
tions upon a mere matter of science, in-which case such evidence 1s admissible. 
But where the facts are admitted or not disputed, and the question becomes 
substantially one of science only, it may be convenient to allow the ques- 
uon to be put in that general form, though the same cannot be insisted 
on as a matter of right. 


Section 45 of the Indian Evidence Act equally lays down limits within 
which expert evidence can be taken. 

Considerable diffculty is always experienced because of the vast 
difference in the two points of view. A medical man’s conception of an 
insane, a lunatic or an idiot is utterly different from the legal conception. 
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Accordingly when a medical man makes a bold statement that in his opi- 
nion a particular person is an insane or an idiot, his statement is inconclusive. 
To give an-instance in the present case Capt. Aitchison, after stating that he 
thought “as a medical officer that he (Mr. Jones) is an idiot” proceeded:— 
The medical definition of an idiot is very wide. The term varies 
medically from a man completely a plant to a man who, though able to 
profit a little from education, is still unable to manage his own affairs. 
The petitioner is deficient in reasoning power. 
It is at once apparent how wide is the divergence. Medical opinion, 
is an idiot because he is unable to manage his own affairs, is use- 
‘uiry as to whether the person is an idiot in the eye of the law. 
A mere opinion that a certain person was not fit to enter into a contract of 
marriage does not carry us very far. The development of the plaintiff’s 
faculties of seeing, speaking and hearing have not in the least been arrested. 
The three symptoms pointed out by the Civil Surgeon, namely: (1) small 
head, (2) large sticking-out ears and (3) pragnatious jaw, are equally in- 
conclusive. The Civil Surgeon did not mention the measurements of the 
head of the respondent. We have had them taken. The circumference of 


Jones’ head is twenty inches. The inner circumference of the hat which 


he wears is of the dimension of nineteen and a half inches. No medical 
authority has been cited before us to show that a person with so small a 
head must be an idiot. Much less is there any indication in what percentage 
of cases with small heads of this size, idiocy is found. As regards the large 
sticking-out ears there is still less any authority to support it. Except 
among a patticular hill tribe, the prominence of ears does not appear to have 
been noted.as any sure sign of idiocy. Indeéd, our common experience would 
point to the contrary. Much less is there any material to show in what 
percentage of cases prominent ears are found to exist among idiots. 
Pragnatious jaw has been considered to be a symptom of criminality, and 
as it may be a sign of abnormality it may also be some indication of insanity. 
But there are no materials before us to show in what percentage of cases 
pragnatious jaw is found among insanes. These physiological tests laid 
down by the Italian School of Anthropology are not accepted as any test 
worthy of consideration by courts of law. Differences in physical appear- 
ance vary considerably from race to race and country to country, and they 
cannot be laid down as any unmistakeable guide to the mental capacity 
of the person concerned. 


With regard to the Binet-Simon tests, it is quite sufficient to say that 
these are mere intelligence tests invented for the purpose of finding out the 
degree of intelligence of school children. They are utterly useless if a 
person is examined during the course of a trial when there is the possibility 
of his pretending to be an idiot in order to prove his case. The only possible 
way is to watch him when he does not suspect that he is observed. Un- 
fortunately the Civil Surgeon has not noted what tests the respondent did 
not come up to. These mental tests are purely eliminative in their nature. 
One can say what an individual is not fit for; what he cannot do. It was 
therefore necessary to place on the record what Mr. Jones was found to be 
unfit for or incapable of doing. Unfortunately we have no such record. 
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There are only certain answers given to certain questions ~ which 
undoubtedly show a very deficient intelligence and memory. But the 
curious thing is that there is a marked contrast between those answers and 
the statement made on oath by Mr. Jones at the trial. The questions and 


the answers given by Mr. Jones in the witness box cover about four pages 


and a half of printed matter. With the one solitary exception when Mr. 
Jones wrongly stated that it would take about four days to go from 
Allahabad to Bhim Tal, there is not a single answer which can even be 
suggested not to have been intelligent, rational or to the point. They 
bear not even the remotest resemblance to the talk that took placed 

the private examination of Mr. Jones by the Civil Surgeon. 

is so striking that one cannot help feeling that there had been ‘serg, - 7 
My. learned brother has discussed that statement at length and it“ Tey 
necessary for me to cover that ground over again. All that I can say . 


that having read the entire statement carefully I cannot possibly come ` 


to the conclusion that the development of Mr. Jone’s intelligence has been 
arrested to such extent that he is not able to understand whdt a marriage 
is and what its consequences are or is incapable of voluntarily consenting 
to his marriage. i 


As Capt, (now Major) Aitchison was examined before the statement 
of Mr. Jones was recorded, that statement was not placed before the Civil 
Surgeon and he could not be asked whether in view of the statement which 
he made in court he would not change his opinion. The learned doctor 
admitted that there was a distinction between absolute idiocy and imbecility, 
but explained that the latter was a less severe form of idiocy. According 
to his medical notions he no doubt stated that in his opinion Mr. Jones was 
an idiot with the intelligence of a child of six years and that he would be 
prepared to certify that Mr. Jones was of- unsound mind. But obviously 
he was using this phraseology in a rather loose way and in the -medical 
sense only, as his attention was not drawn to the standard of idiocy. or un- 
soundness of mind required by law. And this is why the learned Judge 
himself could not endorse his opinion and had to record ‘a finding that 
idiocy within the meaning of Section 19(3) of the Indian Divorce Act 
had not been established. . : 

It is unnecessary to examine in detail the opinion of the sub-assistant 
surgeon who has based his opinion on his general impression arid also because 
on one occasion instead of his answering a question about his health satis- 
factorily, his sister replied on his behalf and on another occasion when 
asked whether he had had sound sleep he replied in the affirmative while his 
sister intervened and said “no”. The only other thing which he can 
remember is that Mr. Jones once said that he was not constipated while 
the doctor when feeling his stomach thought that he was. ‘The sub-assis- 
tant surgeon apparently overlooked that during the interval of time be- 
tween the rise from sleep and the question by the doctor he might have 
had his breakfast or a drink. His statement that Mr. Jones is not capable 
of managing his business affairs is of hardly any significance. _ 

My learned brother has dealt with the omission to frame an issue as 
regards want of consent. There seems to be no doubt ‘that the learned 
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Judge had this issue in his mind as he has referred to it in his judgment, 
but as no such issue existed on the record the respondent’s counsel might 
well have understood that no such issue bad in fact been framed. This 
plea was not raised in the petition nor in any of the two applications for 
amendment filed by the petitioner. It raised a question of fact which, 
without having been made the subject-matter of an issue, could not 
properly be raised at the trial as it would take the opposite party by sur- 
prise. Even if, therefore, the question, were necessary, I would be com- 


~~pelled to send down an issue on this point for determination after taking 


evidence ofboth the parties. But I agree that the question of consent 
outside Sec. 19 of the Divorce Act hardly arises. Where a person is a 
lunatic or an idiot he is, of course, incapable of understanding the true 
nature of the transaction and knowing its consequences. Any consent 
given by such a person is a consent in form and appearance only and not 
in substance. On proof of lunacy or idiocy a want of consent follows. 


Similarly where force or fraud has been established the consent 
obtained by such means is hardly a real consent. It is vitiated as not being 
a voluntary and free consent. But where consent has been given without 
any force or fraud and by a person not a lunatic or idiot, it can hardly be 
said that there was no consent at all. 

The grounds on which a marriage can be declared null and void are 
set forth in Section 19. It may also be conceded that under Section 7 of 
the Divorce Act the court has to follow the rules and principles accepted by 
the English Courts. But there is no English authority for the proposition 
that a consent knowingly and consciously given is not a consent so as to 
make the marriage binding. In Durham v. Durham® the President accept- 
ed the definition which had been substantially agreed upon by the counsel 
that there should be “a capacity to understand the nature of the contract 
and the duties and responsibilities which it creates.” Of course, a mere 
comprehension of the words of the promises exchanged at the time of the 
marriage is not sufficient. The mind must not only be capable of under- 
standing the language used but must also not be affected by such delusions 
or other symptoms of insanity as may satisfy the tribunal that there was 
not a real apprehension of the engagement apparently entered into. The 
learned counsel for the respondent has strongly relied on the case of Moss 
v. Moss®. But there too, although the learned Judge noted that the 
voluntary consent of the parties is required he also observed that no 
marriage is held void merely upon proof that it had been contracted on 
false representations; unless the party imposed upon has been deceived, as 
to the person, and thus has given no consent at all there is no degree of 
deception which can avail to set aside the contract of marriage knowingly 
made; and that in English Law when fraud is spoken of as a ground for 
avoiding a marriage this does not include such fraud as induces a consent 
but is limited to such fraud as procures the appearance without the 


reality of consent. Even in cases of men, who are partially insane the 


basis was either a perpetration of fraud by taking advantage of his weak- 


°10 L. R. Probate Div. 1885, p. 80 at 82 
°66 L. J. R. Probate, Divorce and Admiralty Division, 1897, 154 
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ness or an involuntary consent procured by pressure and coercion. 


Not even any early English case has been cited before us in which a 
marriage was actually declared to be null and void when the want of 
consent was held to be due to something short of lunacy, idiocy, force or 
fraud. Much less is there any such case after the exposition of the law 
relating to unsoundness of mind in Daniel McNaughten’s case. A later 
case of Harrod v. Harrod’ is very instructive. At page 8’the Vice- 
Chancellor explained the two species of unsoundness of mind as follows: 

Unsoundness of mind may be occasioned either by perversio 
intellect, manifesting itself in delusions, antupathies, or the ,kes~Or it may 
arise from a defect of the mind. ‘There is no allegation here of anything like 
a perversion of the mind, or what is more properly called mania. With 
respect to defects of the mind, they are of two kinds:—The mind may be 
originally so deficient as to be incapable of directing the person in any 
matter which requires thought or judgment, which is ordinarily called 
idiotcy: or the defect may arise from the weakening of a mind, originally 
strong, by disease, or some accident of a physical nature by which memory 
is lost and the faculties are paralysed, although there is no perversion of the 
mind, nor any species of that insanity which is ordinarily called mania. 

The defendant in that case had tried to put forward a case of simple 
idiocy invalidating the marriage of a lady, who was shown to have been 
deaf and dumb and of extremely dull intellect. Other people could not 
make her comprehend anything, she had never been taught to talk with 
fingers, nor could she read or write; her mother never allowed her to leave 
the house alone; she was also unable to tell the value of money and she dia 
not know how to give change. The Vive-Chancellor held: 

It as clearly the law that the presumption is always in favour of samty 
and there is no exception to this rule in the case of a deaf and dumb person; 
but the onus of proving the unsoundness of mind of such a person must rest 
on those who dispute her sanity. 

Even on the evidence for the defence alone he remarked that he should 
not have been disposed to direct an issue on the question. At page 14 the 
learned Vice-Chancellor observed: 

I am therefore of opinion that there is nothing in the case to show that 
the plaintiff’s mother was of unsound mind; and as no case of fraud is 
alleged, there is nothing more to be done. 

In the result he held that her marriage was not invalid. 


It is certainly possible that coercion or fraud may be practised on an 
imbecile who has a very weak mind. But this has to be established affir- 
matively. When lunacy or idiocy is not proved, it cannot be said that 
there has been any lack of understanding or consciousness, when force or 
fraud has not been established, it cannot be said that there has been no real 
consent. A marriage is not like a mere civil contract which may be voidable 
at the option of one party on grounds mentioned in the Indian Contract 
Act. It is either good or void; there is no middle course. 


‘ 


I agree with my learned brother that on the evidence in this case, 
which has been discussed by him at length, it is impossible to hold either 
2 Kay and Johnson, Vol. I, 1854-55, Vict. p. 4 
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that Mr. Jones was an idiot within the meaning of Sec. 19 of the Divorce 
Act or that he was incapable of giving consent and did not voluntarily 
consent owing to force or fraud having been practised upon him after 
taking advantage of any imbeciliry of his mind. According to his 
own statement he understood what he was doing and realised what a 
marriage meant, and we also know the reason why he now wants to have 
it set aside. 

By THE Court—The appeal is allowed and the suit is hereby dismissed 
with costs in both the Courts. 


Appeal allowed 


HABIBUR RAZZAQ (Plaintiff) 
versus 
RAM SARUP AND ANOTHER (Defendants) * 

Municipalities Act, Sec. 326—Appltcability of—Suit for damages for malicious 
prosecution against officer of Board—Section applicable if officer professed to 
act in his official capacity—Mottve immaterial. . : 

On a report to the police made by the chairman of a Municipal Board the 
plaintiff was prosecuted for embezzlement. He was convicted by the 
Sessions Judge but was acquitted on appeal to the High Court. Thereupon 
the plaintiff instituted a suit for damages for malicious prosecution against 
the chairman. Before he instituted the suit the plaintiff gave notice to the 
defendant in compliance with Sec. 326(1) of the Municipalities Act; but 
the suit was not instituted till after the expiry of six months from the date 
of the order of the High Court acquitting the plaintiff. Held, that the 
chairman professed to act in his official capacity and the motive with which 

_ the report was made being immaterial, Sec. 326 of the Municipalities Act 
was in terms applicable; and the suit not having been brought within six 
months from tlie date of accrual of the cause of action was barred by Sec. 
326(3), Municipalities Act. 

Mubammad Saddiq v. Panna Lal, 1. L. R. 26 All. 220 not followed; 
Bishambbar Sabai Gupta v. Shambhu Dayal, 1930 A. L. J. 1080 relied on. 


SECOND APPEAL from a decree of BABU LAKSHMI NARAIN TANDON, 
District Judge of Shahjahanpur, confirming a decree of Basu Ram 


“CHANDRA VERMA, Munsif of Tilhar. £ 


M. H. Faruqi for the appellant. 
Baleshwari Prasad and B. S. Darbari for the respondents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This appeal has arisen from a suit brought by the 
plaintiff-appellant. for damages for malicious prosecution. The suit was 
dismissed by both the courts below. 

The plaintiff-appellant was the head clerk of the Municipal Board, 
Tilhar, district Shahjahanpur from 1924 to 1929. Defendant No. 2 was 
the Chairman of the Board up to February 7, 1929, when he was succeeded 
by defendant No. 1 who held that office till 1931 and perhaps subsequently. 
The appellant was in charge of the stationery and a report was made by 
some official to the second defendant during his tenure of office that the 
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appellant had embezzled a certain sum of money which his account showed 
had been spent in the purchase of stationery. The suspicion was 
apparently based on the absence of receipt from the seller of the stationery 
in question. The defendant No. 2 started a departmental enquiry which 
was not completed when he relinquished office. That enquiry was conti- 
nued after defendant No. 1 assumed charge. According to the findings arriv- 
ed at by the lower appellate court, defendant No. 1 was reluctant to prose- 
cute the appellant. The District Magistrate however pressed upon him 
the desirability of launching a prosecution. Accordingly, defendant No. 1 
acting as the Chairman of the Municipal Board, made a report to the police 
and the appellant was prosecuted after a preliminary investigation. He was 
convicted by the Sessions Judge but was acquitted, on appeal to this 
court, on May 15, 1930. The suit which has given rise to this appeal was 


` instituted on May 13, 1931 on the allegation that there was enmity between 


the plaintiff and the two defendants, and that actuated by malicious 
motives they conspired to launch the prosecution which ended in the 
appellant’s favour. It appears that the appellant gave a notice 
purporting to be one under Sec. 326, Municipalities Act; but the suit was 
not instituted till after the expiry of six months from the date of the 
order of this court acquitting the appellant. One of the questions which 
arose out of the pleas taken in defence was whether the suit was barred 
by Sec. 326(3), Municipalities Act which provides that 
No action such as is described in Sub-section (1) shall, unless ıt is an 
action for the recovery of immovable property or for a declaration of title 
thereto, be commenced otherwise than within sx months next after the 
accrual of the cause of action. 

The lower courts held that the suit was barred by the aforesaid rule 
of law. They also found that defendant No. 2 was in no way respon- 
sible for the prosecution of the plaintiff. As regards defendant No. 1, 
it was found that he prosecuted the plaintiff reluctantly and without 
malice and that there was a reasonable and probable cause for the plaintifl 
being prosecuted. 

The lower appellate court has discussed all the circumstances of the 
case in a lengthy judgment; but it is difficult to discover whether according _ 
to that court the circumstances existing on the date on which 
defendant No. 1 made a report to the police were such as to justify the 


‘assumption that the plaintiff was in all probability guilty of the offence 


for which he was prosecuted. It is not necessary for us to enter into a 
discussion of that aspect of the case in view of the fact that the suit 
appears to us to be barred by Sec. 326(3), Municipalities Act as held by 
the lower courts. f 
Section 326 (1) is in terms similar to those of Sec. $0, Civil Procedure 
Code and provides that 
No suit shall be instituted against a board, or against a member, officer 
or servant of a board, in respect of an act done or purporting to have been 
done in its or his official capacity, until the expiration of two months next 
after notice in writing has been, in the case of a board, left at its office, 
and, in the case of a member, officer or servant, delivered to him or left 
at his “office or place of abode, explicitly stating the cause of action, the 
e 
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nature of the relief sought, the amount of compensation claimed, and the 
name and place of abode of the intending plaintif, and the plaint shall 
contain a statement that such notice has been so delivered or left. 

The plaintiff complied with this part of Sec. 326 and the plaint 
contains a reference to the notice given by him to defendant No. 1 who was 
then the Charman of the Board. He (the plaintiff) however overlooked 
Sub-section (3) of Sec. 326 which made it necessary for him to institute 
his suit within six months from the date of the accrual of the cause of 
action; i.e., the date on which he was acquitted by the High Court. 

Learned counsel for the appellant contended before us that Sec. 326, 
Municipalities Act is not applicable, as defendant No. 1 who was the pro- 
secutor, could not have acted in good faith in his capacity as Chairman 
of the Municipal Board if it is found that he prosecuted the appellant 
without reasonable and probable cause and maliciously. It is argued that 
notice under Sec. 326 is necessary only if the act complained of was done 
by the Board or one of its officers in good faith. As already stated, 
Sec. 80, Civil Procedure Code, which applies to all public officers, is couched 
in similar terms and cases governed by that section are of authority in 
cases haying reference to Sec. 326, Muncipalities Act. 

In Muhammad Saddiq v. Panna Lal* Banerji, J. held that 

Notice under Sec. 80, C. P. C. was not necessary as the officer in ques- 
tion had not acted in good faith in pursuance of the law, but had taken 
advantage of his position as a public officer to commit illegal and tortious 
acts maliciously ‘and without cause. 

The authority of that case has been considerably shaken by subse- 
quent decisions of several Division Benches of this Court. In Great Indian 
Peninsular Railway Company v. Ganpat Ra?-it was held by Stanley, C. J. 
and Banerji, J. that a notice under Sec. 49 of the Municipalities Act, 1900 
which corresponds to Sec. 326(1) of the present Municipalities Act, was 
necessary where a member of a municipal board, as such member, made a 
report to the board which resulted in the prosecution of a certain person 
for a municipal offence. The case in which the question arose was one for 


` damages for malicious prosecution by the persons who were prosecuted and 


who on acquittal instituted the suit. It should be noted that Banerji, J. 
who was a member of the Bench deciding that case, had decided the case of 
Muhammad Saddiq v. Panna Lal already referred to. 

Section 49 of the Municipalities Act 1900 did not contain the provision 
which was subsequently enacted in Sec..326(3) of the present Act. This 
however makes no difference, because if notice under Sec. 326(1) of the 
present Act is necessary and the section is at all applicable, Sub-section (3), 
Sec. 326 of the present Act must also be applicable with the result that if, 
after the passing of the present Act, a suit in which notice under Sec. 326 (1) 
is necessary is not brought within six months from the date of accrual of the 
cause of action, it will be barred by Sec. 326(3). 

Abdul Rahim v. Abdul Rahman? is another case in point. A Division 
Bench of this court held that the act of police officer in entering a person’s 
name in the “history sheet” is ordinarily an act done in his official capacity, 
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Cv that the motive with which the entry was made is totally immaterial and 
—., that if a person whose name is entered in the “history sheet” wishes to bring 
a suit against the officer concerned, he cannot do so without complying 
Hasmur with the requirements, as to preliminary notice, of Sec. 80, Civil Procedure 
RAZZAQ A k è . E 
z Code. It was argued in that case that since the action of the police officer 
Ram Sarup was not bona fide, he could not be held to have acted in his capacity as a 
Niamat. Police officer. The learned Judges held, following Dakshina Ranjan Ghose 
ullab, J. v. Omar Chand‘ and Kots Reddi v. P. Subbiah® that if the officer in ques- 
tion purported to act in his capacity as such, whether he was actuated by 

improper motives or not, notice was necessary. 


1934 








The only other case to which reference need be made is Bishambhai 
Sahai v. Shambhu Dayal® in which another Division Bench of this court, 
of which one of us was a member, held that a notice under Sec 80, Civil 
Procedure Code was necessary before a suit for damages for malicious pro- 
secution could be instituted against an investigating police officer who pur- 
ported to act in the discharge of his duty as a police officer. It was said 
that “an important test is whether the public officer professed to act in his 
official capacity”. — 

There can be no doubt that defendant No. 1 acted and professed to 
act in his capacity as the Chairman of the Municipal Board and therefore 
Sec. 326, Municipalities Act is in terms applicable. This being so, notice 
was rightly given by the plaintiff to the defendant before he instituted the 
suit. But the institution of the suit having been delayed for more than ~ 
six months after the appellant’s acquittal by this court, is barred by Sec. 
326(3). 

In the view of the case we have taken, it is not necessary to consider 
any other question decided by the lower courts. ‘The appeal fails and is 
dismissed with costs. 

Appeal dismissed 
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= EMPEROR* 
Ang. 16 Prevention of Adulteration Act (Local Act VI of 1912), Sec. 15 (2) and Criminal 
SOLAMAN, Procedure Code, Sec. 537—Non-compluance with requsrements of —Whether 
CJ: fatal to conviction. 
RACHHPAL 


The provisions of Sec. 15, Prevention of Adulteration Act, are subject 
to the general provisions of Sec. 537, Criminal Procedure Code. Where 
the summons issued to the accused did not conform to the requirements 
of Sec. 15 (2) of the Prevention of Adulteration Act, the omissions or 
irregularities in the summons are not fatal to the conviction unless they 
have prejudiced the accused. 


Banarsi Das v. Emperor, 1930 A. L. J. 911 and Bobra Raghuba Dayal 
v. Emperor, 1931 A. L. J. 690 overruled. 


*Cr. Ref. 345 of 1934 


Sineu, J. 
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The following is the Referring Order:— 


Kine, J.—I should have no hesitation sn reyecting this reference but for the 
views expressed in the two rulings relied upon by the learned Sessions Judge. 

The conviction is under Sec. 4 of the U. P. Prevention of Adulteration Act, 
1912. 

The Sessions Judge, on the strength of the rulings, holds that the conviction 
is bad and must be set aside on the ground that the summons issued to the accused 
did not conform to the requirements of Sec. 15(2) of the Act, and the omissions 
or irregularities in the summons are fatal to the conviction whether they have 
prejudiced the accused or not. . In view of the clear language of Sec. 537, Cr. P. 
C this seems to me a startling proposition. f 


The summons did not specıfy the name of the prosecutor or the particulars 
of the offence charged. The Judge has clearly held that the accused was not 
prejudiced by these omissions. The last point is that under Sec. 15(2) the day 
fixed for hearing must be not less than seven days from the day on which the 
summons is served, but in this case the summons was served on Dec. 31, 1933, 
and the day fixed for hearing was January 3, 1934. ‘The Judge thinks it doubt- 
ful whether the accused could have been prejudiced by fixing a date earlier than 
the date contemplated by Sec. 15(2). Personally I do not think the point is 
even doubtful. It is clear that it never occurred to the accused that he had been 
prejudiced by the fixing of an early date. He made no protest at the trial, as 
appears from the Magistrate’s explanation. Further, when the matter came up 
in revision, we find that twelve grounds were taken by the pleader for the accused 
but he never suggested that the accused had been prejudiced by fixing an early date. 
Indeed it is not suggested that the accused was prejudiced by any omission or 
irregularity in the summons. So I think it may safely be held that any omissions 
or irregularities in the summons have not in fact occasioned a failure of justice. If 
we are to follow Sec: 537, Cr. P. C. the conviction cannot be set aside on the 
grounds suggested. 

But the rulings seem to point to a contrary conclusion. Banarsi Das v. K.-E., 
1930 A. L. J. 911 can be distinguished because if one reads the judgment and 
not merely the head-note one finds that the learned judge held that the omission 
to mention the charge in the summons was highly prejudicial to the applicant. 
In the present case the similar omission was found not to be prejudicial. But 
Bobra Raghubar Dayal v. K.-E, [1931] A. L. J. 690 goes further. The learned 
Judge treats the case of Banarsi Das as an authority for the proposition that 
“failure to state the particulars of the offence charged was-fatal to the prosecu- 
tion”—quite apart from the question of prejudice or failure of justice—and 
apparently endorses that proposition. J cannot agree, as the proposition seems to 
be in direct conflict with Sec. 537. Sitting as a single Judge I think it would 
not be proper to decide the case in a manner conflicting with the reported decision 
of another single Judge, and I therefore direct that the case be referred to a 
bench of two Judges. . 

The applicant was not represented. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a reference by the Sessions Judge of Meerut 
recommending that the conviction of the accused under Sec. 4 of the U. P. 
Prevention of Adulteration Act (Act VI of 1912) be set aside. 

It appears that the learned Magistrate on December 17, 1933 fixed 
January 3, 1934 as the date for the hearing of the case and ordered summons 


to issue. ‘The summons, however, was not served till December 31, 1933. 
e 


CRIMINAL 


1934 





KEHAR SINGH 
v. 
EMPEROR 





King, J. 


Sulaiman, 


C. J. 


CRIMINAL 





1934 





Krenar SINGH 
v. 
EMPEROR 





Sulaiman, 


C. J 


1154 HIGH COURT [1934] 


The case was heard on January 3, 1934 and the accused made no protest as 
to the shortness of the time which he had had to meet the prosecution 
case. The trial ended and the accused was convicted. On his 
behalf his counsel never suggested to the trying Magistrate that the accused 
had been prejudiced by the case having been taken up at such short notice. 
He went up in revision to the learned Sessions Judge and took no fewer than 
twelve grounds but did not suggest that the accused had been prejudiced 
by the date having been fixed rather early. There was no point taken that 
he had been prejudiced by any omission or irregularity in the summons 
which was served upon him. 


Section 15, Sub-section (1) provides that no summons shall issue for 
the attendance of any accused person unless the same is applied for within 
thirty days from the date on which the order has been made. 


But Sec. 15, Sub-section (2) contains a mandatory provision that 
every summons shall specify the particulars of the offence charged and the 
name of the prosecutor; and further provides that the day fixed for the 
hearing of the case shall not be less than seven days from the day on which 
the summons is served upon the accused. 

The reference is based on two rulings of this Court. In Banarsi Das 
v. King-Emperor’ Dalal, J. considered that the omission to mention the 
charge in the summons was highly prejudicial to the accused and on that 
ground he set aside the conviction. In Bohra Raghubar Dayal v. King- 
Emperor? Pullan, J. followed the ruling in Banarsi Das’s case and held that 
the failure to state in the summons the particulars of the offence charged 
was fatal to prosecution and set aside the conviction. On the other hand, 
in Emperor v. Ram Chand? Dalal, J. declined to interfere, although the 
complaint had not been filed within the time prescribed under Sec. 15, 
Sub-section (1). 

Although the provisions of Sec. 15 are mandatory and ought to be 
followed by Magistrates, the question is whether, if there is some non- 
compliance, the conviction is illegal and should be set aside. Now, omission 
to state the name of the prosecutor or the particulars of the offence in the 
summons or a delay in the filing of the complaint or the hearing of the 
case within less than seven days from the date of the service of the summons, 
would certainly be an irregularity, but that alone is not sufficient to 
make the conviction illegal. These provisions are subject to the general 
provisions of Section 537 of the Code of Criminal Procedure, under which 
no error, omission or irregularity in the summons can justify the setting 
aside of a finding or sentence of the order passed by a court of competent 
jurisdiction on appeal or in revision, unless such omission, error or irregu- 
larity has in fact occasioned a failure of justice. 

We would, therefore, think that the mere fact that certain particulars 
are not mentioned in a summons, would not in every case be prejudicial to 
the accused when at the trial he is aware of such particulars. On the other 
hand, the hearing of a case within less than seven days from the date of the 
service may in most cases be prejudicial to him and he may not be able to 
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defend himself at such short notice. : ' O CRIMINAL 
But in this particular case the accused never appears to have made a >) 

grievance of it. When the case was called on by the Magistrate on January 

3, 1934, there was no protest on his behalf that the summons had been PERN, sinen 

served only a few days earlier. When he went up in revision before the  Eumeror 

Sessions Judge, in none of the twelve grounds of revisions he took was there 

any suggestion that he had been prejudiced. Had he been prejudiced, he w. 

would certainly have raised a ground to that effect. In these circumstances, 

we accept the finding of the learned Sessions Judge that the accused was 

not prejudiced in any way. The irregularity, therefore; is cured by Section 

537, Criminal Procedure Code. 


The conviction and sentence passed on the accused, therefore, stand. 
Let the record be returned. 


1234 








Conviction upheld 


SUKHDEO PRASAD—In re* Cwn. 
Stamp Act, Sch. I, Art. 5(b)—Receipt—Executant.declared that he had borrowed 1934 
money at a certain rate—Whether memorandum of agreement. = 
i In a document styled as a receipt the executant declared that he had Avg. 23 
borrowed a certain sum of money at a certain rate of interest; beld, that in TEN 
view of the stipulation regarding interest the document could not be consi- — orras, ia 
dered to be a mere acknowledgment but was a memorandum of an agree- Coxuisrrr, J 
ment and came within Art. 5 (6), Stamp Act. f 
Mabadeo Kori v. Sheoraj Ram Teli, I. L. R. 41 All. 169 and Sahu Prahlad 
Prasad v. Bhagwan Das, 25 A. L. J 403 relied on; Ram Prasad Ram Kumar 
v. Parshotam Halwa, 1933 A. L. J. 198 explained. 
ORDER on a reference under Sec. 61, Stamp Act, made by the Collector 
of Gorakhpur. 


Benod Bekari Lal for the applicant: 
Muhammad Ismail (Government Advocate) for the Crown. 


The judgment of the Court was delivered by - 


NIAMATULLAH, J.—This is a reference under Sec.” 61, Same Act, Nimat- 
made by the Collector of Gorakhpur. One Sukh Deo executed three "llab, T. 
documents, styleď as receipts, on December 5, 1931, January 28, 1932 
and October 13, 1932. They are all in identical terms. Therein Sukh 
Deo declared that he, had borrowed a certain sum of money at a certain 
rate of interest. The concluding sentence is “Hence this receipt has been 
executed”, None of the documents bore any stamp. They were 
produced in a certain litigation between Sukh Deo and Kamta, in whose 
favour the documents had been executed. The Judge of the Small Cause 
Court impounded them, but subsequently admitted them in evidence on 
payment by the party concerned of stamp duty payable on agreements 
together with a penalty of Rs. 7-8-0 in each case. On the matter coming 
to the notice of the Collector the latter found that in case of the document 
dated December 5, 1931 the Small Cause Court Judge had charged stamp 
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duty of 0-12-0 and a penalty of Rs. 7-8-0. As a matter of fact, the 
enhanced duty of 0-12-0 for an agreement became payable with effect 
from a much later date than December 5, 1931. Similarly, the enhanced 
penalty of Rs. 7-8-0 was not payable till a later date, and no more than 
Rs. 5 should have been recovered as penalty for the document dated 
December 5, 1931. Accordingly the Collector has expressed the opinion 
that an excess stamp duty of 0-4-0 and an excess penalty to the extent 
of Rs. 2-8-0 has been recovered from the party concerned, in respect of 
that document. As regards the document dated October -13, 1932 the 
action of the Judge of the Small Cause Court is considered by the 
Collector to be in order. In case of the third document, the Collector points 
out that it is not signed by anyone. This may be an oversight; but the 
fact remains that it is an executed document, and the Collector has rightly 
held that it was not liable to pay any stamp duty or penalty. 

Sukh Deo, the executant of the documents in question, is represented 
before us. His learned advocate has argued that the documents amount 
to no more than acknowledgments, and consequently a duty of one anna 
only is payable in each case. The learned Government Advocate, on the 
other hand, has drawn our attention to Mahadeo Kori w. Sheoraj Ram Teli 
and Sabu Prablad Prasad v. Bhagwan Das*, both of which seem to be cases 
in point. The learned Judges held that, in view of the stipulation regard- 
ing interest the documents could not be considered to be mere acknow- 
ledgments and that they were memoranda of agreement. The learned 
advocate for the respondent has referred to the Full Bench case of Ram 
Prasad Ram Kumar v. Parshotam Halwai®. That case, however, 
is distinguishable from the present one, as the -so-called stipulation 
to pay interest appeared at such a place in the endorsement which was in 
the account book of the creditor as to make it uncertain whether it formed 
part of the endorsement signed by the debtor or was added to it by the 
creditor himself. In these circumstances, the Full Bench did not consider 
the endorsement as one containing a stipulation to pay interest. We hold 
that the cases relied on by the learned Government Advocate cover the 
point in question before us and that the view expressed by the Collector in 
his reference is right. According to the Collector’s report, the Small 
Cause Court Judge has realized, in case of the first document, an excess 
duty to the extent of 0-4-0 and an excess penalty to the extent of 
Rs, 2-8-0 and Rs. 8-4-0 (0-12-0 stamp duty and 7-8-0 penalty) in respect 
of the third document, for which nothing was payable. As regards the 
second document, the Small Cause Court Judge’s action was right. We 
accept the :eference by the Collector and declare accordingly. 
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eke f 7 MEHARBAN SINGH 
oY a versus 
7 : : EMPEROR* re 2 
Criminal Procedure. Code, Sec. .145—Duspossessed person makes application under 
_ Seç. 145—Preliminary order not passed within two months of dis possession 
—Effect of. 
` In view of the first Proviso to Sec. 145 (4), Criminal Procedure Code, 
| @ magistrate cannot make an order ‘under Sec. ` 14§, Cr. P. C., if it is 
` found that the person making an application under that section had been 
` ‘dispossessed more than two months before the date of the preliminary 
“+ -order under Sec. 145 (1), Cr. P. Cc. - - i - 
-Srinivasa Reddy- v. Dasaratha, I. L. R. 52 Mad. 66 dissented from; 
Emperor v. Baij Nath, A. I. R.. 1929 Oudh 526, Emperor v. Parashram, 
A. I. R. 1931 Nag. 38 followed: = 
‘CRIMINAL REFERENCE made by L. V. Arpasu Eso., Sessions Judge 
of Farrukhabad. 


>K. D. Malaviya and Babu Ram Avasthi for the applicants. 
_G. S. Pathak for the opposite party. 
„M. Waliullah (Assistant Government Advocate) for the Crown. 


‘The following judgment was delivered by 


Racuupar SincH, J.—This is a reference by the learned Sessions 
Judge of Farrukhabad recommending that an order passed by a Magistrate 
of first class under the provisions of Section 145, Criminal Procedure 
Code directing that one Bhola Singh be put in possession of the plot in 
question, be set aside. - : 

` Bhola Singh made an application under Sec. 145, Criminal Procedure 
Code on March 15, 1933, in which he alleged that Munshi Singh, Gurdatta 
Singh and Meharban Singh had forcibly dispossesséd him of a plot of land 
by erecting a building over it and by cutting some trees, and that, there- 


fore, there was.an apprehension of the breach of the peace. It may be , 


stated here that in his application Bhola Singh alleged that he had been dis- 
possessed seven or eight days before the date of his application. The Sub- 
divisional Magistrate asked the police to make a report and it was not 
till’ May 11, 1933, that he issued a notice to the opposite party. The 
learned Magistrate who tried the case came to the conclusion that Bhola 
Singh’s possession continued undisturbed till lately when he was forcibly 
ousted from the plot. He did not, however, specify the exact date on 
which, according to him, Bhola Singh had been ‘dispossessed. He further 
found that it was made out that there was an apprehension of the breach 
of the peace, and, therefore, he made an order that Bhola Singh should be 
put in possession and the opposite party be prohibited from disturbing his 
Possession. ae ae 

Against the order passed by the learned Magistrate revision was pre- 
ferred to the learned Sessions Judge. Two points were urged before him. 
The first related to the alleged illegality of the notice issued by the learned 
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Magistrate. But in view of a decision of this Court, Kapoor v. Suraj 
Prasad, this point was abandoned. The second point urged was that as 
Bhola Singh according to the evidence in’ the case had been dispossessed 
more than two months next before the date of the notice (May 11) the 
order passed by the Magistrate was incompetent having regard to the 
provisions of the’ First Proviso‘ to Clause 4 -of Section 145, Criminal 
Procedure Code.. This is the only point which I have to consider in- this 
reference. ` et 

Section 145, Clause 1 enacts that whenever a Magistrate is satisfied 
fiom a police-report that a dispute likely to cause a breach of the peace 
existed then he shall make’ an order in writing stating the grounds of his 
being so satisfied and ‘requiring the parties concerned in such dispute to 
attend his court in person or'by pleader and to put’in written statements 
of their respective ‘claims as: respects the fact of actual possession of the 
subject of dispute. Clause 4 of this Section runs as follows:— 

The Magistrate shall then, without reference to the merits or the claims 
of any such parties to a right to possess the subject of dispute, peruse the 
statements so put in, hear the parties (receive all such evidence as may be) 
produced by them respectively, consider the effect of such evidence, take 
such further evidence (1f any) as he thinks necessary, and, if possible, decide 
whether and which of the parties was at the date of the order before men- 
tioned in such possession of the said subject. i 


ie 


One: of the provisos to this Clause runs thus:—., 


Provided that, if it appears to the Magistrate that- any party has within 
two months next before the date of such order been forcibly and wrongfully 
dispossessed he may treat the party so dispossessed as 1f he had been in posses- 

_ sion at such date. i : 

The contention of the applicants (Munshi Singh, Gurdatta Singh and 
Meharban Singh) which has been accepted by the learned Sessions Judge 
is that in view of this Proviso to Clause 4 of Section 145, Criminal Proce- 
dure Code, a Magistrate cannot make an order under Section 145 if it 1s 
found that the person making an application under that section had ‘been 
dispossessed more than two months before the date on which the Magistrate 
issued a notice as required by the provisions of Section 145, Clause I of Code 
of Criminal Procedure. For the purpose of deciding this question I will 
assume that the finding of the léarned Sessions Judge that Bhola Singh had 
been dispossessed more than two months before the date on which the order 
under Sec. 145, Clause 1, Criminal Procedure Code is correct. On behalf 
of Bhola Singh it is urged that he had made his application within about 
a week after his dispossession and he should not suffer because the court 
did not issue a notice more than two months after the date of'his application. 
The only question for determination in this case is whether the conten- 
tion which had been put forward on behalf of Munshi Singh, Gurdatta 
Singh and Meharban Singh is well-founded. . 

” I have heard the learned counsel appearing on both sides and am of 
opinion that the view taken by the learned Sessions Judge in his order of 
reference is correct and must, therefore, be accepted. Having regard to 
the provisions of the First Proviso to Clause 4, Sec. 145 of the Code of 
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Criminal Procedure no.other view is possible. Action can only, be taken under Capua 
Section 145 in those, cases where a party has been dispossessed within.a 954 
period of two months next before the.date on which the Magistrate i issues 
an order as contemplated under the provisions of Clause 1, Sec. 145, Crimi- MEHARBAN 
nal Procedure Code, The Proviso further provides that in deciding the EMPEROR 
question of possession the Magistrate may | draw a.presumption that a part 

who is proved to have been in possession within two months next before oo 
the date of the order was the person in possession. But once the Magis- 
trate finds that an applicant-has not been in possession of the disputed 

land within this period, then, the only course open to him is to put the 

other party in possession. The léarned counsel appearing for the applicant 

(Bhola Singh) relied on Srinivasa, Reddy v. M. Dasaratha Ramaremmedy”. 

In- that case it was held by a learned. Judge -of the. Madras High Court 

that when an. application was made to a.Magistrate under Sec. 145 of the 

Code of Criminal Procedure by a person complaining of forcible disposses- 

sion, if, for no reason or fault of the applicant, the Magistrate is not able 

to pass a preliminary order within two months of dispossession, the party 
complaining should not on a proper construction of the First Proviso to 

‘Clause 4 of Sec. 145 be made to suffer by reason of such delay on the part 

of the Magistrate and was entitled to an order under this section. The learned 

Judge also held that though the words of the Proviso were capable of the 
interpretation that the dispossession must be within two months of the 
preliminary order yet the intent and’ the object of the Section must be 

kept in consideration before such interpretation was put on it. The learned 

Judge in that case counted the period of two moriths not from the date of 

the preliminary order but from the date on which the applicant had filed 

his complaint. This view: certainly supports the case of the applicant 

(Bhola Singh). But a different view was taken in the other reported cases 

on the point. In Emperor v. Baij Nath’ Stuart, C. J. disagreed-with the 

view expressed in the Madras case, and held that “two months” from the 

date of the order mean two months from the date of the order and not two 

months from the date of the complaint: In this case Stuart, C. J. remarked 

that the provisions of Sec. 145 were directed to enable a Magistrate to pass 
orders as to retention of possession with the object of preventing a ed of 
peace and that special exception was made i in favour of persons who have 
been recently dispossessed. 

In a recent Nagpur case, Emperor v. Parashram', the view taken was 
that a person complaining of forcible dispossession under Sec. 145 could 
not claim the benefit ‘of that. Section if the dispossession took’ place: more 
than two months prior to the date of the ‘preliminary’ order under Sec. 
145.(1). The Madras view in the above mentioned casé was not followed. 
I agree with the aie remarks passed by the learned judge in ae 
Nagpur case: . 

The object of the section is to prevent a breik. of -peace and not to 
prevent a party, who has been forcibly dispossessed, from being obliged to 
have a recourse to the Civil Court. 

It appears to me that on a correct interpretation of the Proviso to 
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Sub-section 4, Sec. 145 the only conclusion that can be drawn is that a person 
who has been dispossessed forcibly more than two months before the date 
of the preliminary order passed under that Section cannot derive any: bene- 
fit under Sec. 145. Where he claims to have been dispossessed and the 
court finds that the dispossession took place more than two months before 
the date of the preliminary order, then the possession of the opposite party 
must be maintained. As pointed out in the aforesaid Madras case, it may 
be that the legislature did not contemplate such a result and at first sight it 
seems hard that a man who applies within a few days after his forcible 
dispossession should be deprived of this speedy remedy, simply because the 
court to which the application was made did not make a preliminary order 
for a long time. The remedy, however, lies in the hands of the legislature. 
For the reasons given above I accept the reference made by the learned 
Sessions Judge and set aside the order passed by the learned Sub-Divisional 
Magistrate and direct that the possession of Meharban Singh, Munshi Singh 
and Gurdatta Singh over the plot in question be maintained until evicted 

therefrom in due course of law. 
Reference accepted 


BANSI DHAR AND ANOTHER 
versus 
EMPEROR * 
Criminal Procedure Code, Sec. 297—Charge to jury. 

The Sessions Judge when addressing the jury must point out the 
important evidence in the case as well as emphasise the points for and 
against the accused, draw the attention of the jury to the contradictions 
and discrepancies in the evidence and even express his own opinion as to 
what conclusion the evidence on particular points leads to, provided he 
makes it perfectly clear to the jury that they are the final judges on 
questions of fact. It is not for the Sessions Judge to propound new 
theories which have never been suggested at the Bar and to put them 
before the jury. Where he is satisfied that there is no legal evidence 
against any accused person he is bound to tell the jury that there is no 
such evidence and that they should acquit that particular accused. 

CRIMINAL APPEAL from an order of D. C. HUNTER EsQ., Sessions 
Judge of Cawnpore. 


Saila Nath Mukerji for the appellants. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is an appeal by Bansidhar and Ram Kishen 
from their convictions under Sec. 460, I. P. C. based on the unanimous 
verdict of the jury that they were guilty. The grounds taken in the memo- 
randum of appeal are:— 

1. That there has been a grave misdirection to the jury and the 
verdict is therefore vitiated. 

2. That the sentence is too severe. 
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The facts are perfectly clear. ‘The deceased Gauri Shankar was an old 
gentleman of about seventy-five years of age who was a retired Deputy 
Collector. He was living in a-big house with many rooms and severa 
doors and had considerable valuables in the house, most of which were kept 
in an iron safe. On the night preceding January 24 he was found murdered 
in one of the rooms with his neck cut. The medical evidence showed that 
there were at least three cuts on his neck which had caused his death. ‘There 
were plenty of blood marks on the bedstead on which his body was found 
as well as on the ground. There can, therefore, be no manner of doubt on 
the medical evidence that the deceased had been deliberately murdered. 
The Committing Magistrate set up the case against the accused persons both 
under Sec. 302 and Sec. 45 7|75, I. P. C. but in the sessions court, 
unfortunately on some mistake made by’ the Crown counsel, the charge 
was altered to one under Sec. 460, I. P. C. only. There can be no doubt 
whatsoever that murder was committed in the house with the object of 
stealing the valuables- belonging to the deceased and if any of the accused 
persons were guilty he would certainly be guilty of murder and not only 
of an offence under Sec. 460, I. P. C. 

The jury returned a unanimous verdict of guilty against all the three 
accused who were standing their trial, although as regards Kanhaiya Lal the 
Judge had made it clear to them that there was really no evidence against 
him at all. 

It has to be conceded on behalf of the accused that unless there has 
been a misdirection on the part of the Judge this Court cannot go into the 
question of fact and examine the evidence. By merely showing that the 
prosecution story was improbable or that there were material discrepancies 
or even contradictions in the evidence, counsel for the accused cannot 
succeed in persuading us to-set aside the conviction.. There is often a 
considerable misapprehension. as to the manner in which: the judge is to 
address the jury. The Sessions Judge is only a judge on questions of law 
on which point his opinion is conclusive, but on questions of fact he can 
only express his opinion and must leave the decision to the jury. No doubt 
the Judge must point out the important evidence in the case as well as 
emphasize the points for and against the accused, draw the attention of the 
jury to the contradictions and discrepancies in the evidence and even express 
his own opinion as to what conclusion the evidence on particular points 
leads to, provided he makes it perfectly clear to the jury.that they. are 
the final judges on the questions of fact. It is not for the Sessions Judge 
to propound new theories which have never been suggested at the Bar and 
to put them before the jury which would have no other effect than that 
of confusing them. Of course where he is satisfied that there is no legal 
evidence against any accused person he is bound to tell the jury that there 
is no such evidence and that they should acquit that particular accused. 

In this case the learned counsel for the accused has taken us through 
the charge as recorded by the Sessions Judge and we have examined it 
very carefully. We must say that it is a- very carefully worded; 
thorough and ‘elaborate charge to the jury and the learned | Judge 
has taken pains to impress upon the jury repeatedly | that... it 
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is their opinion only which would ultimately count. In this connection 
a few passages may be quoted. Ar the’ outset he said that it was for the 
jury to say what conclusion should -be drawn from the facts and that the 
Judge could only put the facts before them and comment on them and 
give his opinion; but in the end it was for the jury to say what should be 
Delieved and it was the opinion of the jury only that must prevail 
end not his. He again emphasized that it was for them to believe 
the evidence of the sub-inspector and draw their conclusion or not to 
believe it. After putting several matters before the jury he again 
emphasized that it was of course for the jury to answer all questions of 
fact. Referring to the contradictions which had been pointed out by the 
accuseds’ counsel the learned Judge said that there may be certain contra- 
diction between Lachhman and Debi Prasad and the Police in the matter 
of.time, but he thought that there was not really very much contradiction. 
We think he was entitled to express his opinion. Dealing with the confes- 
sion of the accused he was careful to remark that it may or may not be 
true. He pointed out certain matters in the confession which made it 
highly improbable and drew the attention of the jury particularly to such 
points. He then again emphasized that he had already given it his opinion 
that the jury were the ultimate judges of such things and that it was still 


for the jury to say whether they were satisfied on the evidence or not. 


Perhaps it will be convenient-to quote the very words used by the Judge 
at two places where he referred to the defence set up by the accused Bansi. 


It is for the prosecution’ to persuade you that what he says cannot 
possibly be true. If you think it may be true and may not be, so that 
you are in doubt of the matter, you must give the benefit of your doubt 
to Bansi. Of course if you do grve the benefit of your doubt to Bansi, 
then you will have to find him guilty of an offence under Sec. 411, I. P. C. 
on his own admission. If, on the other hand, you find that what he 
says cannot possibly be true that it is an absurd story, then, so far as I 
can see, although you are the ultimate judges in the matter, you will have 
to find him guilty of the offence charged, an offence punishable under 
Sec. 460 So that it comes to this. Can you believe the story of 
Bansi or can you not? Now I must again emphasize ıt that it is for you to 

- say whether this is a ridiculous story or a story that may quite possibly 
be true. I can give you an opinion. But you are not bound to act on 
that opinion. In any case, I have got to put what I consider .the relevant 
facts for consideration before you, and I proceed to do so. 

having warned the jury that they were the ultimate judges on questions 
of fact he proceeded to sum up the evidence and then wound up by saying: 

However, I repeat that it is for you to say. You must take these facts 
and any.other facts that occur to you into consideration, and if after doing 
so you conclude that Bansi’s story is absurd, then you must convict him 
under Sec. 460, I. P. C. and otherwise you must convict him under Sec. 411. 

We find no serious impropriety in this part of the charge and do not 
think that the jury could have understood that the burden was on the 
accused. ‘The learned Judge naturally laid great emphasis on points which 
have been urged before him on behalf of the Crown or on behalf of the 
accused. ‘There is nothing to suggest that there was any alternative theory 
seriously put forward before him which was not considered by him while 
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addressing the!jury. . i : 

. Minor matters regarding Gaai in the exact hour at which any 
of the accused was arrested or the exact,hour when, the stolen properties 
were recovered or the exact hour when-certain footprints.on the ground 
were discovered, were wholly unimportant and the learned Judge was 
perfectly right in telling the jury that much importance could not be 
attached to such discrepancies. It was not part.of the Judge’s duty as is 
suggested before us by the learned counsel for the accused, to invent the 
hypothesis that the servant of the deceased might have been one of the 
murderers and-to put-it pointedly--before-the jury when no suggestion had 
been thrown out in the cross- examination.of the witnesses, nor inthe 
arguments urged before the Judge on behalf of the.accused. We think 
that the address to the jury- was perfectly appropriate , and flawless and no 
serious objection -can be taken to-it. In these circumstances we cannot 
interfere with the verdict of the jury and must uphold .the conviction. 

The ground as regards. sentence can hardly be pressed. The accused are 
lucky: that owing to some mistake they were not charged with the offence of 
murder. Had they been so charged and even if they had -been sentenced 
to transportation for life we might have been inclined to issue notice to the 
accused to show cause why such sentence should not-be enhanced. It was 
apparently a case of deliberate murder. with the object. of. committing 
robbery and there were no extenuating .circumstances, but as the accused 
weré never charged under Sec..302, I. P. C. we are helpless in the matter. 


‘We do not think that we should order a retrial. The sentence of transporta- 


tion for life is by no means severe in the circumstances and is the only 

appropriate sentence which could have been passed. ~ 
The appeal is accordingly dismissed. . 

: : a Appeal dismissed 


` : - 'TULSHI PRASAD (Plaintiff) 
~ < Versus 
-JAGMOHAN LAL AND, OTHERS (Defendants) * 


Hindu pais VOUA RENALIN to bay off busbana’s time-barred debts—W hether 
valid. " 

‘A Hindu widow is competent'to trarisfer the property wach she has 
received from her husband to pay a-debt due by him though it may have 
been barred by limitation, so as to bind the reversionary heirs of her husband. 

Gauri Shanker v. Sheonandan, I. L. R. 46 All. 384; Sipe Jagannath, 
T. L: R.46 All. 775 relied on. 


_ FiRST APPEAL from a decree’ of “J. `N. Dixsunr. Esq., ‘Additional 


Subordinate Judge of, Etah. 


P: L. Banerji and K. Pemi for ia appellant. 
Panna Lal for the respondents. 


The judgment of the Court was delivered by 
COLT J.—This is a plaintiff’s appeal. The plaintiff is isa dahs s 
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son of one Ganga Ram, who died on February 5, 1904. He left a widow, 
by name Mst. Mohani Kunwar, who died on February 1, 1922, leaving a 
daughter Mst. Kausilla. The latter died‘on May 12, 1922 and the plaintiff 
is her son. On November 20, 1904, i.e., nine months after her husband’s 
death, Mst. Mohani Kunwar executed a sale-deed for Rs. 20,000 in respect 
to certain property in the village of Baghwala in equal shares in favour of 
Matru Mal and three brothers, by name Ulfat Rai, Gulzari Lal and Mul- 
chand. Ulfat Rai and Gulzari Lal were sons-in-law of Ganga Ram and 
Mst. Mohani Kunwar. Gulzari Lal’s wife was already dead, but Ulfat Rai’s 
wife was Mst. Kausilla, mother of the plaintiff. The ostensible reason for 
this sale-deed was the obligation which rested upon Mst. Mohani Kunwar 
to pay the debts of her deceased husband, and it was alleged that Ganga 
Ram had actually given her instructions to this effect before his death. 

On December 17, 1913 Matru Mal bequeathed his half share in this 
property by will to defendant No. 3 and the wife (now deceased) of 
defendant No. 4. In 1910 Ulfat Rai transferred his 1|3rd share of the 
other moiety of the property to one Murlidhar. Subsequently, Murlidhar 
sued the sons of Gulzari Lal and Mulchand on a mortgage deed and 
obtained a decree and thereafter, on March 24, 1918, the judgment-debtors 
executed a sale-deed of their 2|3rds share in the moiety of the Baghwala 
property to Murlidhar. Thus Murlidhar. became owner of the whole pro- 
perty. Defendants Nos. 1 and 2 are grandsons of Murlidhar and so they 
represent the half share of the Baghwala property which had been trans- 
ferred to Ulfat Rai, Gulzari Lal and Mulchand; and defendants Nos. 3 
and 4 represent the half share which had gone to Matru Mal. . 

The sale-deed of November 20, 1904 was attested by Nainsukh Das, 
who is a brother a Ganga Ram deceased, and by Nainsukh Das’s son, 
Kanhaiya Lal, and it was also attested by Mohani Kunwar’s own brother, 
Bhojraj. 

The plaintiff alleged that Ganga Ram was a zamindar and money- 
lender and carried on an indigo business, that he died in a state of solvency, 
that his widow was old and of feeble intellect and that the members of the 
family took advantage of her position and dominated her mind and, in 
conspiracy with each other, induced her to execute this deed of sale. The 
defendants denied all the allegations of the plaint and they pleaded ster 
alia that the sale-deed was executed by Mst. Mohani Kunwar to satisfy the 
debts of her deceased husband, that this amounted to a legal necessity and 
that the sale-deed is therefore binding on the plaintiff. 

The court below has found against the plaintiff on all material 
points. 

The execution of the sale-deed in suit is admitted and this in the case 
of pardahnashin lady means intelligent execution; and no argument has 
been addressed to us to show that in fact she did not understand the pur- 
port or import of the document or that her mind was dominated by the 
vendees and her husband’s brother. The onus is nevertheless on the 
defendants to show that there was legal necessity for the sale. The sale- 
deed itself recites that Ganga Ram had incurred debts to the amount of 


Rs. 20,000 in favour of the vendees, that he was anxious to pay the said 
e 
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debts and that he had- instructed his wife to execuite this sale-deed after his 
death. 
[Their Lordships then reviewed the evidence and came to the con- 
clusion that the sale-deed was executed with a view to liquidate the debts 
of Ganga Ram. ] 1 oo. 

Counsel for -the plaintiff ‘has vehemently contended that the debts 
for the payment of which the sale-deed of November 20, 1904 purports 
to have been executed were time-barred and that therefore Mst. Mohani 
Kunwar was under no legal necessity to alienate this property. He relies 
on a remark of their Lordships of the Privy Council in the case of Sham 
Sundar v. Achhan Kunwar’. ‘That was a case in which a daughter having 
a life-interest in certain property alienated the said property without legal 
necessity and at p. 83 their Lordships quote with approval from a judg- 
ment of Mr. Justice Pontifex in “another case, who remarked that “the 
touchstone of the authority is necessity”. In Udai Chunder v. Ashutosh 
Das* a Bench of the Calcutta High Court held that the payment by a 
Hindu widow of her husband’s debts, though barred by limitation, is a 
pious debt for the performance of which a Hindu widow may alienate her 
property. This same view was taken in Ashutosh Sikdar v. Chidam 
Mandal’, In Bhagwat Bhaskar v. Nivratti* a Division Bench took the same 
view, but differentiated the case in which the deceased husband had 
repudiated the debts before his death. The view which has been taken by 
the above High Courts has been followed by the Madras High Court in 
Kondappa v. Subba’ and by the Lahore High Court in Santu Ram v. Mst. 
Dodan Bai’. The question was indirectly considered by a Division Bench 
of this Court in Gauri Shanker v. Sheonandan™. That wasa case in which 
a father in a joint Hindu family executed a mortgage in order to satisfy a 
prior debt, and.so the case was not quite similar to the one before us; but 
on p. 388 Lindsay, J. remarked as follows: 

~ It is well-settled that an alienation made by a Hindu widow for the 
purpose of discharging a debt due by her husband is binding on the rever- 
sioner even though the recovery of the debt which was discharged had 
become time-barred at the time of the transfer made by the widow. 

The learned Judge referred to the cases from Madras, Bombay and 
Calcutta of which we have already made mention. A more or less similar 
case came before a Full Bench of this Court in Gajadhar v. Jagannath® in 
which it was held that a time-barred debt can constitute a valid antecedent 
debt as consideration for a sale-deed executed by a father of a joint Hindu 
family alienating joint ancestral family property. On. p. 785, Kanhaiya 
Lal, J. remarked: , l 

The case of an alienation effected by-a Hindu widow to pay a debt due 
by her deceased husband, if barred by time, presents a useful analogy for 
the purpose of guiding the decision of this question. It is well-settled 
that a Hindu widow is competent to transfer the property which she has 
received from her husband to pay a debt due by him though it may have 


1L L. R. 21 AH, 71 K "I. L. R. 21 Cal 190 
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been barred by limitation, so as to bind the reversionary heirs of her 

husband. 
All the rulings of the other High Courts of which we have already made 
mention were referred to in that case. We are in full agreement with this 
view. Itis contended by counsel for the plaintiff that there is nothing on 
the record to show that Mst. Mohani Kunwar, at the time of the execution 
of the sale-deed, was aware that the debts were time-barred and that there- 
fore she may have been under a wrong impression that the property was 
iable to be attached and sold in satisfaction of those debts. We do not 
think that there is much force in this plea, in view of the fact that she had 
the assistance of her own brother Bhojraj and of her husband’s brother 
Nainsukh Das. Moreover, it has not even been proved that the debts of 
Ganga Ram were in fact time-barred. No plea to this effect was taken in 
the suit and no evidence was given to prove it. For all we know to the 
contrary, the debts may have been kept alive by acknowledgment or other- 
wise; and in any case it is extremely difficult for any one to show after so 
long a time whether certain debts had or had not become time-barred in 
the year 1904. 

In our opinion, the view which the learned Subordinate Judge has 
taken is correct on all points. We accordingly disiniss this appeal with 
costs. 

Appeal dismissed 


ATMA RAM (Applicant) 
versus 
BENI PRASAD anp OTHERS (Opposite parties) * 

Civil Procedure Code, Secs. 109 and 110—Order under Sec. 115, C. P. C.—W hether 
appeal lies as of right—Sec. 109(c)—When case to be certified under Sec. 
109(c). 

No appeal lies to the Privy Council as of right from an order passed by 
the High Court under Sec. 115, C. P. C. In a fit case however leave can 
be granted under Sec. 109(c), C. P. C. 

Considerations which should be borne in mind before granting a 
certificate under Sec. 109(c), C. P. C. discussed. Abdul Rabman v. 
Cassim è~ Sons, [1933] A. L. J. 244 at 247 referred to. 


APPLICATION for leave to appeal to his Majesty in Council. 


Sir Tej Bahadur Sapru, Shiva Prasad Sinha and S. K. Mukerji for the 
applicant. - 

S. K. Dar and Gopi Nath Kunzru for the opposite parties. 

The judgment of the Court was delivered by- 


SULAIMAN, C. J.—This is an application for leave to appeal to His 
Majesty in Council from an order passed by a Bench of this Court in revision 
on the civil side [1933 A. L. J. 1512]. The facts are very peculiar. 

On January 20, 1920, a Hindu widow Mst. Danni Kuer died and it 
js alleged that the estate devolved on two collaterals who were brothers, 
namely, Janeshwar Das and Badri Das. Badri Das predeceased Janeshwar 
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Das. The latter left three widows, Mst. Jaimala Kuer, Mst. Chando Kuer 
and Mst. Bhagwati Kuer. It appears that the Court of Wards took over the 
estate of these widows which had been in the possession of Janeshwar Das. 
After the estate was so taken over, the only person who could bring the 
suit in respect of any part of the estate of Janeshwar Das was the Court 
of Wards through the Collector. As the property which had been in 
the possession of Mst. Danni Kuer never came inta the possession of 
Janeshwar Das or Badri Das and remained in the possession of the principal 
defendant Atma Ram, who claimed to be the adopted son of Mst. Danni 
Kuer, the Collector on January 20, 1932, that is, on the last day of the 
expiry of twelve years from the date of the death of Mst. Danni Kuer, 
instituted a suit in his sole name for recovery of possession of the estate 
against Atma Ram and two others, one of whom was his transferee. ‘This 
suit remained pending for some time, when apparently the Collector made 
some report to the Board of Revenue for permission to withdraw the suit 
unconditionally, as in his opinion he should not proceed further against the 
defendants. On April 5, 1932, the Board of Revenue, acting on behalf of 
the Court of Wards sanctioned the unconditional withdrawal of the suit. 
Accordingly, on April 19, 1932, when there was only one plaintiff before 
the court, the Collector applied for an unconditional- withdrawal of the 
suit. Having come to know of this application, the two widows (the third 
being dead at the time) filed an application on April 19, 1932, praying that 
the Collector should not be allowed to withdraw the suit, as that would 
amount to an abuse of the process of court and that the widows themselves 
should be permitted to continue the suit in place of the Collector. A date 
was fixed for the hearing of this application after any objection that the 
Collector might make. It came up for.disposal on May 9, 1932. Before 
the arguments commenced, a further application was made on that date 
on behalf of the two widows, Mst. Jaimala Kuer and Mst. Chando Kuer, as 
well as Beni Prasad, a contingent reversioner, praying that they be joined 
as plaintiffs in the suit. Both these applications were strenuously opposed 
by the Government Pleader on behalf of the Collector. The case of Beni 
Prasad was that he was not only a contingent reversioner, but there had 
been some sort of an agreement with the Court of Wards, under which he 
had agreed to finance the litigation. The learned Subordinate Judge, in a 
lengthy order dated May 11, 1932, came to the conclusion that these two 
applications could not be entertained and that therefore the Collector’s 
application for unconditional withdrawal should be granted. The result 


“was that he dismissed the applications of the two widows and of Beni Prasad 


and then allowed the Collector to withdraw the suit. 


From this order, a civil revision was filed by the two widows in the 
High Court. Beni Prasad did not originally file any revision himself, but 
he was made a pro forma respondent in the revision filed by the two 
widows. Later on, he applied to the High Court to have his name trans- 
ferred from the array of the respondents to that of the applicants in the 
revision, and the Bench allowed this application. 

_ The learned Judges then considered the application on the merits and 
held that the two widows were not entitled to continue the suit, inasmuch 
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as their estate was vested in the Court of Wards which alone could continue 
the suit, and if the Court of Wards chose to withdraw the suit, the widows 
could not continue the suit so long as the estate was not released. But as 
regards the application of Beni Prasad made in the court below, the learned. 
Judges came to the conclusion that the suit instituted by the Collector on 
behalf of the two ladies was 

a suit of a representative character and it was necessary for the court 

below to allow Beni Prasad to be impleaded as the plaintıfi. 

“ Holding that the suit had been instituted in a representative capacity, 
the learned Judges held that these ladies had a life interest and during their 
lives they represented the entire estate including the interests of the future 
reversioners, and inasmuch as they had rendered themselves incapable of 
safeguarding the rights of the reversioners, (the estate being under the 
Court of Wards), the contingent reversioner was entitled to continue the 
litigation if they were unable to do so and that therefore the reversioner Beni 
Prasad should be permitted to continue it. The learned Judges considered 
that the application of Beni Prasad had been rejected summarily and that it 
should not have been disallowed. They accordingly ordered that the order 
of the court below dismissing his application should be set aside and Beni 
Prasad be made a plaintiff in the suit and the suit be tried as between Beni 
Prasad on the one hand and the original defendants on the other. The 
application of the ladies however failed. 

The learned counsel for the defendants in this application has first 
urged that he can appeal from this order as of right. The value of the 
subject-matter in dispute is no doubt considerably over a lakh of rupees. 
But no decree has yet been passed in the suit. The contention on behalf 
of the applicant is that the estate having vested in the Court of Wards, a 
contingent reversioner had no locus standi at all to be made a plaintiff or to 
continue the suit. He argues that the only plaintiff was the Collector who 
had filed the suit and if he applied to withdraw the suit, the reversioner 
could not be allowed to continue it in spite of the Collector’s protest. The 
learned counsel relies on the fact that there was no allegation of any collu- 
sion between the Collector, who was acting under the sanction of the Board 
of Revenue, and the defendants. It is urged before us that the contingent 
reversioner was in no sense a necessary party to the suit and the court below 
was not bound to implead him, and that it was purely a matter of discre- 
tion whether he should be made a pro forma defendant or not, and that 
inasmuch as the court below declined to exercise that discretion and refused. 
to make him a party, the High Court has no jurisdiction under Sec. 115 of 
the Code of Civil Procedure to interfere with that order. It is also urged 
that the learned Judge had not disposed of the application summarily but 
he had given full reasons, and even if he had erred in law, that was no 
ground for interference in revision. 

It is also urged that a cardinal point in the case has been decided; 
indeed, it is argued that the main points in the case have been disposed of by 
the High Court’s judgment. Ordinarily a suit is deemed to have been 
instituted against a new plaintiff from the date on which he is impleaded; 
vide Sec. 22 of the Limitation Act; and so it is pointed out that the plea 
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of limitation would be completely destroyed if it be held that the suit 
was of a representative character having been instituted in the interest of 
and on behalf of Badri Prasad as well. It is further pointed out that if 
the reversioner failed to file any suit himself within the period of limitation, 
he has himself to thank and should.not be allowed to take advantage of the 
suit by the Collector.. : : 

We may also mention that after the order of the. High Court, the 
Court of Wards has now released the estate and the persons entitled to 
maintain the suit are the widows. The learned counsel further emphasises 
the fact that the relief claimed in the suit was not only one for declaration 
of title, but for recovery of possession. He says, in other words, that it 
was not a declaratory suit brought by a reversioner, as to whom it cannot 
be certain whether he would succeed, and so in such a declaratory case, 
the suit would of a necessity be of a representative character, and argues 
that where the relief claimed is for actual possession, the possession cannot 
be delivered to a mere contingent reversioner who has no immediate right 
to intervene at present. 


We are of opinion that the applicant is not entitled as of right to 
appeal from the order passed. on the revisional side of this Court. Under 
Sec. 109(a) an appeal lies from any decree or final order passed in appeal 
by a High Court. ‘This was an order passed not in appeal at all, but on the 
revisional side. We must accordingly decide that the defendant-applicant 
is not entitled to appeal as of right. . 

The next question is whether this is a case which should be certified 
to be a fit one for appeal to His Majesty in Council under Sec. 109 (c). 

The questions raised in this case are no doubt substantial and important 
questions of law and are also of general importance. Whether a contin- 
gent reversioner is entitled to continue a suit filed by a Collector, even 
though he applies to be made a party after the expiry of the period of limita- 
tion, is a question of some importance: Similarly, the question whether 
a suit brought for recovery of possession by Hindu widows, or.. by the 
Court of Wards on their behalf, is a suit of a representative character, 
brought in the interest of the whole body of reversioners, so that the 
contingent reversioner also not only can be impleaded, but must be 
impleaded; and if he asks for such a prayer, the court would be acting with 
material irregularity in the exercise of its jutisdiction if it refuses. 

The further question is whether where the court below has refused 
to bring such contingent reversioner on the record, the High Court can or 
cannot interfere in -revision on the ground that it was the duty of the 
court to make him a party and not a mere matter of discretion for the 
court. À . 
The main diffculty in this case is that it may be possible for the 
defendants-applicants to raise these pleas once again when a decree is 
finally passed against them by the court below and they come up in appeal 
to the High Court. But there is such a possibility in all appeals from 
order as distinct from decrees. Before certifying a case to be a fit one for 


| appeal, we must bear in mind that their Lordships of the Privy Council 


are not unnecessarily troubled more than once in disposing of the matter. 


` 


Crm 


1933 





Arma RAN 
v. 
Bent Prasan 





Sulaiman, 


C. J. 


CIL 


1933 


Atma Ram 
v. 
BEN1 Prasan 





Sulaiman, 


C. J. 


CRIMINAL 


1934 


May 8 


BENNET, J. 


1170 HIGH COURT. . [1934] 


On the other hand, if the substantial questions of law which principally 
arise in a case go to its very root and are the foundation of the pleas raised 
by the defendants touching the question of the locus standi of the plaintiff 
and the plea of limitation, there would be a considerable waste of time, 
energy and labour in allowing the parties to have the questions of fact 
in the case fought out at length while the substantial and main questions 
of law still remain undisposed of finally. 

In the case of Abdul Rahman v. Cassim and Sons* their Lordships of 
the Privy Council observed: 

Their Lordships would only add that the enforcement of this principle 
(i.e. that an appeal under Sec. 109 (4) of the Civil Procedure Code does 
not le where the sut is still a lve suit) involves no practical hardship, 
inasmuch as, in a proper case, it is always open to the appellate court to 
give a special certificate under Sec. 109 (c). 

It accordingly follows that the special power of certifying a case to 
be a fit one for appeal has been conferred on the High Court to meet parti- 
cularly hard cases, and that on such a special certificate having been given, 
the appeal to His Majesty in Council becomes competent. 

Having given our best consideration to this case, we have come to the 
conclusion that this is a fit case in which the special certificate should be 
granted. The case is of a very high valuation and the question of the 
factum of validity of adoption set up by the defendant No. 1 will involve 
the production of considerable evidence and if the findings of the two 
courts are concurrent, the case may not have to go to their Lordships 
again. We therefore certify that this case is a fit one for appeal to His 
Majesty in Council under Sec. 109(c) of the Civil Procedure Code. 

We may add that our granting the certificate in no way amounts to 
an order staying the proceedings in the court below. That is a matter 
which will be dealt with separately when an application for stay of 
proceedings is made. It will be then for us to consider whether in view 
of any apprehension that an evidence may be destroyed, such evidence 
should not be ordered to be recorded. 


Certificate granted 
1[1933] A. L. J 244 at 247 


RICHPAL SINGH AND OTHERS 
Versus 


EMPEROR* 


Evidence Act, Sec. 30 and Creminal Procedure Code, Secs. 110 and 117(2)— 
Proceedings under Sec. 110—One person making confession implicatmg 
others—Whether Sec. 30, Evidence Act, applicable. 

Section 30 of the Evidence Act can be applied to a case where there is 
a proceeding under Sec. 110, Criminal Procedure Code, against a number 
of persons, one of whom has made a confession implicating other persons 
whose conduct is also the subject of an enquiry. 


CRIMINAL REVISION from an order of the Assistant Sessions Judge 
of “Meerut. 


*Cr, Rev. 130 of 1934 
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Kumuda Prasad and K. Masud Hasan for. thè applicants. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 


BENNET, J.—This is a criminal revision on behalf of three persons 
Richpal Singh, Khub Singh and Shiamsundar Lal who have been required to 
furnish security by a magistrate under Sec. 110(f), Cr. P. C. for a period of 
three years and on a reference the learned Sessions Judge has sentenced them 
to imprisonment on failure to furnish the security required. Various points 
have been taken in revision in regard to the admissibility of different items of 
evidence and of different confessions. The facts which gave rise to this 
proceeding are that on December 6, 1932 a C. I. D. officer visited 
Lakhauti College in Bulandshahr. district and arrested the accused Khub 
Singh. This enquiry was made as a result of an assault on a railway train 
by certain other persons. On December 9, 1932 the accused Khub Singh 
was brought before a magistrate at 7 a.m. and the magistrate gave him 
until 12 noon to reflect on the matter before making a confession and the 
magistrate then gave him the usual cautions and recorded his confession 
that day. This accused made a full confession that he took part in 
revolutionary activities with the other two accused and on December 24, 
1932 this accused took the magistrate to a certain place in the jungle 
where he showed the magistrate where the conspirators had been 
indulging in target shooting. The confession of this accused has 
been corroborated by evidence showing that a number of chemicals 
and other materials had been stolen from the laboratory and from 
the house of Khub Singh certain chemicals were recovered on 
a search. Cne of the arguments used by learned counsel is that these 
chemicals are of no importance because he alleges that the certificate of 
the Chemical Examiner states that these chemicals could not be used for 
bombs. On reference to the certificate of the Chemical Examiner I find 
that learned counsel is not accurate. The certificate states that Sodium 
may be used to cause an explosion within a closed receptacle and that 
sulphuric acid (strong) is used as one of the constituents in certain types 
of bombs. Further it is obvious that sulphuric acid might be used and 
indeed frequently has been used as a very dangerous missile. The result 
of throwing sulphuric acid on the body of any victim is that the body 
is very severely burnt and disfigured. 


The chief argument addressed to me in regard to this confession was 
that it was obtained by coercion. The allegation made was that on 
December 6, 1932, the date of arrest, the accused Khub Singh was beaten 
by the police with sticks and certain witnesses were produced six months 
later in June 1933 to state that they were present when the beating took 
place. Now no complaint was made at the time and it was not until 
January 24, 1933 that this story was first put forward by the father of 
this accused in an affidavit and an application to this Court. In that 


proceeding the father does not state who gave him the information. ‘The - 


accused Khub Singh was admitted to the jail on December 9, 1932, that 
is, within three days of the alleged beating.. Now the procedure on 
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admission of an accused person to jail is that the body of the accused 
person is examined by the assistant surgeon in charge of the jail to see if 
there are any marks of injuries on it and if there are any such marks a note 
is made in the admission register. No evidence was called for defence of 
the admission register or of the assistant surgeon. Presumably therefore any 
such evidence would not have supported a story for defence. Learned counsel 
argued that it was possible for Khub Singh to be beaten with sticks on 
December 6 and three days later no marks would be visible. I do 
not consider that this is at all probable. Learned counsel did not attempt 
to show me from any work on medical jurisprudence that his theory was 
correct. The lower courts have rejected the story that Khub Singh was 
beaten and I see no reason to differ from them in revision. 


The next point was that there was internal evidence in the 
confession to show that it was not genuine. The point on which counsel 
relied was that the confession stated that Richpal Singh accused came to 
Lakhauti from August to October 1930 and counsel states that Richpal 
Singh was arrested in May of 1930. The confession was made 242 years 
after the matter under narration and it is quite easy for a man to make 
an error as regards the year in question. I do not think that any import- 
ance can be attached to the statement that these events happened in 1930. 
It is quite possible that the events happened in the year 1929 and that the 
accused made a slip in regard to the year. His confession was a long one 
extending over a large number of pages and he cannot be expected to be 
accurate in all the details. 


Objection was taken as regards the other accused on a highly techni- 
cal point that under Sec. 30 of the Indian Evidence Act the confession of 
Khub Singh should not be taken into account against the other accused be- 
cause that section begins by stating: “When more persons than one are being 
tried jointly for the same offence.” The argument is that the proceedings 
before the magistrate did not amount to a trial and were not in regard to 
an offence and that on the definition of ‘offence’ in the Criminal Procedure 
Code, Sec. 30 of the Evidence Act would not apply. It is to be noted 
that the Evidence Act does not state that the definition of the Criminal 
Procedure Code of an offence is to apply to the Evidence Act. The 
Evidence Act is a much older Code of the year 1872 and the definition in 
question apparently did not exist at the time that the Evidence Act was 
framed. ‘The explanation to Sec. 30 of the Evidence Act shows that the 
word “offence” is used in a wider sense than the technical definition as 
the explanation states that “‘offence” as used in this section includes the 
abetment or attempt to commit the offence. I consider that there is no 
reason to hold that Sec. 30 of the Evidence Act may not be applied to a 
case like the present where there is a proceeding under Sec. 110, Cr. P. C. 
against a number of persons, one of whom has made a confession implicating 
other persons whose conduct is also the subject of an enquiry. Another 
reason which leads me to this conclusion is the provisions in the Criminal 
Procedure Code, Sec. 117(2) which states as follows:— 


Such inquiry shall be made, as nearly as may be practicable where the 


= 
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order requires security for keeping the peace, in the manner hereinafter 
prescribed for conducting trials and recording evidence in summons-cases; 
and where the order requires security for good behaviour in the manner 
hereinafter prescribed for conducting trials and recording evidence in 
warrant-cases, except that no charge need be framed. 

This shows that the procedure should be that of a warrant case, and 
accordingly I consider that the procedure of Sec. 30 of the Evidence Act 
would apply. The objection was taken that there was little evidence to 
support the confession of Khub Singh. The court below mentions that 
thirtynine witnesses were called for the prosecution. Of those witnesses 
I find that É. w. 28, Suraj Chandra, p. w. 33, Bishambhar, and p. w. 39 
Balraj, all stated that they took part in the criminal conspiracy for revolu- 
tionary purposes with the three accused. There is indeed ample evidence on 
the record for the findings at which the courts below have arrived, I 
consider that no ground in revision has been made out. 

I accordingly dismiss this application in revision. 

. ; Application dismissed 


JAGANNATH PRASAD (Plaintiff) 
VeTSUS 
RAFAT ALI KHAN (Defendant) * 
Defamation—Suit for defamation agamst judicial officer—Whether maintainable. 
Where the plaintiff brought a suit for defamation against a judicial 
officer on the allegation that the defendant uttered the words “dishonest, 
liar and foolish” to the plaintiff when he was in the witness-box and that 
he used them in order to degrade the plaintiff in the public eye, beld, that 
the defendant was in the circumstances absolutely protected and no action 
against him was maintainable. Am action for defamation cannot be 
maintained against a judge for words used by him whilst trying a cause in 
court even though such words are alleged to be false, malicious and 
without reasonable cause. 
Raman Nayar v. Subramanya, J. L. R. 17 Mad. 87 relied on. 
SECOND APPEAL from a decree of J. N. Dmsurr Esq., Additional 
Subordinate Judge of Etah, confirming a decree of Basu RIKHESHWARI 
Prasan, Munsif of Kasganj. 


N. P. Asthana, Baleshwari Prasad and B. N. Sabai for the appellant. 
Mushtaq Ahmad and Mubammad Najmuddin for the respondent. 


The following judgment was delivered by 


_ Kenpar, J.—This is a plaintiff's appeal from a decree and order of 
the Additional Subordinate Judge of Etah, confirming the decision of the 
trial court. The plaintiff sued the defendant, who is a Deputy Collector 
and Magistrate, for damages on account of certain expressions used by 
the Magistrate while presiding over his Court in which the plaintiff was 
being examined as a witness for the defence in a criminal case under Sec. 
110 of the Criminal Procedure Code. The circumstances alleged by the 
plaintiff were that when he was being examined by the counsel for the 
accused he was asked 
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Is the Deputy Collector on intimate terms with Baqaullah? and when he 

replied in the affirmative the Magistrate said “dishonest, har, foolish and 

pest of Aligany”. 
The trial court found that the Magistrate did use these expressions 
in these circumstances, and the lower appellate court has found that he 
did utter the words “dishonest, liar and foolish” to the plaintiff when he 
was in the witness-box and that he used them in order to degrade the 
plaintiff in the public eye because he did not like him. Nevertheless 
both the courts have agreed that the defendant was in the circumstances 
absolutely protected and that no action against him would lie. 

This finding has been challenged in appeal by Dr. Asthana who has 
pointed to certain passages in the case of Rahim Baksh v. Bachcha Lal in 
which a Bench of this Court has held that the English common law of torts 
(on which the lower appellate court in the present suit has relied) 

is not applicable to India in its entirety, and rules of English common law 
as enunciated or recognised by Enghsh Courts ought not-to be applied to 
this country with inflexibility without regard to the dissimilarity in the 
two countries with reference to their customs and usages, the state of 
society and the conditions of things to be found therein. 

Dr. Asthana has argued that it is going too far to hold that every 
Judicial Officer in this country enjoys the protection which the law in 
England would extend to him, for it would be open to all subordinate 
Magistrates and even the members of a village panchayat to use the most 
slanderous language in dealing with members of the public, and yet enjoy 
complete immunity from any unpleasant consequences in the form of a 
civil action for damages. In my opinion, however, the courts below were 
perfectly right in holding that a Judicial Officer enjoys an absolute privi- 
lege. In the case of Chunni Lal v. Narsingh Das? a Full Bench of this 
Court held in 1917 that as there is no statute in India dealing with civil 
liability for defamation 

we have therefore to apply the rule of equity, justice and good conscience. 
This has been interpreted by the Privy Council in Wajhela Raj Sanji v. 
Sheikh Mastuddim, 14 I. A. 89, to mean the rules of English law if found 
applicable to Indian society and circumstances In 
regard to the first part of the argument the learned Advocate for the res- 
pondent has failed to show us what there is in the circumstances and 
society of this country that would make it improper or inadvisable to 
apply the English rule. 

In the case of Raman Nayar v. Subramanya Ayyar a Bench of the 
Madras High Court held that an action for defamation cannot be main- 
tained against a Judge for words used by him whilst trying a cause in 
court even though such words are alleged to be false, malicious and without 
reasonable cause. ‘The learned Judges followed the English law, and 
remarked that in circumstances very similar to those of the case before 
them the Court of Exchequer unanimously decided that such an action 
would not lie. 

The reasons given were that it is essential in all courts that the Judges 
who are appointed to administer the law should be permitted to administer 
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it under the protection of the law, independently and freely without favour 
and without fear. This provision of the law is not for the protection or 
benefit of a malicious or corrupt Judge, but for the benefit of the public, 
whose interest it is that the Judges do exercise their functions with indepen- 
dence and without fear of consequences. 

In the present case I am bound by the findings of fact that the objec- 
tionable expressions were used by the defendant. If he did act in a manner 
unbecoming to a Judicial Officer he is no doubt open to disciplinary action 
on the part of the authorities to which he is subordinate. It has been 
pointed out by Mr. Mushtaq Ahmad that the question put to the witness 
was irrelevant and might have been ruled out as such by the Magistrate, 
but that instead of ruling it out the Magistrate may have lost his temper 
and used expressions which perhaps he regretted afterwards. He is how- 
ever subordinate to the Local Government and it is unnecessary for me 
to say anything further regarding this part of the case. It is sufficient for 
the purposes of the present appeal to say that the decisions of the courts 
below are perfectly correct, and the appeal is therefore dismissed with costs. 

Appeal dismissed 


DHANA KUER anp oruers (Plaintiffs) 
Versus 
JAI JAI RAM and oTHeERs: (Defendants) * 
Tenancy Act (III of 1926), Sec. 4(d)—Interpretation of—Single proprietor of 
land—When can acquire sir rights. 

On a proper interpretation of Sec. 4(d), Tenancy Act (II of 1926), 
land held by any landlord of the plot at the commencement of the Act, 
which was cultivated by him with his own stock or by his servants or 
hired labour and which was recorded as the khudkasht of the landlord on 
the previous agricultural year, would become his sir. 

SECOND APPEAL from a decree of KrisHna Das Esq., Subordinate 
Judge of Ghazipur, confirming a decree of Zamm Uppin Esq., Munsif of 
Ghazipur. 


Shiva Prasad Sinha (for whom Shambhu Prasad) for the appellants. 

K. Verma for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiffs’ appeal arising out of a suit for 
joint possession of certain plots. ‘The plaintiffs are the inferior proprietors 
or under-proprietors of the plots and so are the defendants. Neither the 
tenants nor the superior proprietors are parties to this litigation. The defen- 
dants first party, for consideration, obtained possession of these plots which 
were in the hands of a tenant, Mst. Sundari, purporting to purchase it. They 
remained in peaceful occupation for three or four years when the present 
suit was brought for joint possession. The courts below have dismissed 
the claim holding that the defendants have acquired sir rights in these 

lots. - 

. Admittedly, on taking possession from the tenant, the defendants 
got, their names entered in the revenue papers for the year 1333 Fasli. 
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The first point urged in appeal is that without showing that their 
names were entered in the papers for 1332 Fasli, the defendants cannot 
claim to have acquired sir plots. Under Sec. 4 (@) all that is necessary is 
that the name should be recorded in the agricultural year immediately 
preceding the agricultural year in which the Tenancy Act came into 
force. This obviously means that the name should be recorded in the 
papers for the preceding agricultural year. 

Now the Agra Tenancy Act came into force in September 1926. 
The agricultural year as defined in Sec. 3(9) commences from July 1 and 
ends with June 30 following. Tt is therefore quite clear that the Act 
came into force in the agricultural year commencing from July 1, 1926, 
and ending with June 30, 1927. The names of the defendants were 
recorded in the papers for the year prior to June 30, 1926. They, there- 
fore, could acquire sir rights. 

` The next argument is that individual undet-proprietors cannot acquire 
sir rights and that sir rights can be acquired only by the entire co-parcenary 
body in the village when they happen to own a common stock and employ 
common servants or hired labour and when the lands are recorded as the 
khudkasht of the entire body. This contention is based on the use of 
the word “the” before the word “landlord” in Clause (d) of Sec. 4. Support 
is sought from certain decisions of this Court on Sec. 79 of the old 
Tenancy Act in which it appéars to have been held that “Jandholder” in 
that section meant the entire body of co-sharers. It is not necessary to 
consider those decisions and it is now doubtful whether those decisions 
would at all be applicable to the new Sec. 99 which corresponds to the 
old Sec. 79, because under the new section a suit can lie not only against 
the landholder but against any person claiming as landholder or any person 
claiming through such a landholder, which makes its scope much wider. 
We have to interpret Sec. 4(@). Probably the reason why the definite article 
is used was because it was intended to emphasise that the landlord must 
have a proprietary interest in that very land and should not merely be 
a landlord in the village. It may also be that the definite article was used 
because in the first Clause (a) an indefinite article had been used. Read- 
ing the whole section there can be no doubt whatsoever that a single 
proprietor of land can acquire sir rights in the khudkasht lands which he 
cultivated with his own stock and by his servants or hired Jabour and 
when his name was recorded in the papers. Sec. 4 itself refers to landlords 
holding specific areas in severalty and the very definition of sir right at the 
end of the section shows that it includes the right to exclusive possession 
of the sir against co-sharers of the sir-holder in the proprietary right sub- 
ject to a liability to account for profits. This means that an individual 
proprietor can acquire sir rights which would give him the right to retain 
exclusive possession of the sir against all the other co-sharers but would make 
him liable to render account to them for the share of their profits. This 
definition of sir right would have no meaning if sir rights can be acquired 
and owned only by the entire body of co-sharers taken together, Similarly 
Sec. 6 provides for exchange of sir between co-sharers in the mahal and 
would have no application if the sir can be owned by the entire body of 
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co-sharers only. We are therefore of opinion that the proper interpreta- 
tion of Sec. 4 (d) is that land held by any landlord of the plot at the 
commencement of the Act, which was cultivated by him with his own 
stock or by his servants or hired labour and which was recorded as the 
khudkasht of the landlord in the previous agricultural year, would become 
his sir. 

The third point urged is that an under-proprietor is not a “landlord” 
within the meaning of Clause (d) and can never acquire any sir rights at 
all. This contention has no force. Landlord is defined in Sec 3 (6) as 
meaning the proprietor of a mahal or of a share or specific plot therein. 
An under-proprietor is a proprietor of a share or a specific plot in the 
mahal. There is no reason why he should not be regarded as a proprietor 
and there is therefore no reason why he should not be regarded as a land- 
lord. Indeed, where there is an under-proprietor it is only he who can 
cultivate lands as his khudkasht; the superior proprietor would not be able 
to do so if the land is in the possession of an under-proprietor. 

We have already noted that the defendants had been in peaceful 
possession of those plots for some years before the suit was brought. In 
our opinion the view taken by the courts below that the plaintiffs are not 
entitled to joint possession of these plots was sound. The appeal fails 
and is dismissed with costs. 

Appeal dismissed 


RASOOLAN BIBI (Defendant) 
versus : 
RAM KUNWAR (Plaintiff) * 
Civil Procedure Code, Or. 34, R. 1 and Or. 1, R- 3—Suit for sale on rrortgage— 
Person claiming paramount title not a necessary party. 

In a suit brought by a mortgagee to enforce his mortgage, a person 
claiming title paramount to the mortgagor and the mortgagee is not a 
necessary party, and the question of the paramount title cannot be litigated 
iv such a suit. 

Radha Kunwar v. Reoti Singh, 14 A. L. J. 1002 relied on; Gobardhan w 
Manna Lal, 16 A. L. J. 639 followed. 

First APPEAL from an order of Baeu MAHESHWAR Prasan, Sub- 
ordinate Judge of Allahabad. 


S. N. Seth for the appellant. 

Damodar Das for the respondents. 

The judgment of the Court was delivered by ; 

Baypat, J.—This is an appeal by the defendant Mst. Rasoolan Bibi 
against an order of remand passed by the lower appellate court. The 
plaintiff Mst. Ram Kunwar brought a suit for recovery of money and sale 
on the basis of a mortgage against four defendants Mst. Husaini Bibi, Mst. 
Sajan Bibi, Abdul Ghafoor and Mst. Rasoolan. Her case against the first 
three defendants was that they were the representatives of the mortgagor, 


" and as such interested in the mortgaged property and the right to redeem. 
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So far as Mst. Rasoolan, the fourth defendant, was concerned, the only 
allegation against her in the plaint was that she was in possession of the 
mortgaged property; in what capacity she was in possession was not men- 
tioned. Mst. Rasoolan filed a written statement and she claimed to be 
owner of the property. She denied the mortgagor’s title and the mort- 
zagee’s right to sue and set up a paramount title in herself. The other 
defendants also contested the suit. The court of first instance dismissed 
the plaintiff’s title in its entirety. So far as Mst. Rasoolan was concerned 
he decided only one issue in controversy between her and the plaintiff. 
The issue was whether Mst. Rasoolan Bibi has been unnecessarily made a 
party to the suit and is the suit bad against her. The finding of the 
learned Munsif was that 
question of paramount title ought not to be gone into in a mortgage suit. 
Persons claiming paramount title ought not to be made parties to mortgage 
suit if she has got any title to the house and her rights are affected in 
any way she ought to get them determined in a separate suit. If the plaintiff 
or her successors-in-interest or the heirs of Abdulla feel that their rights, 
if any, in the house cannot be sufficiently enforced because of Mst. Rasoolan 
= her possession over the house they ought to bring a separate suit against 
er. 

With these observations he held that Mst. Rasoolan Bibi upon her 
plea was unnecessarily made a party to the suit. Mst. Rasoolan had 
further claimed that she had been in possession of the house in suit as 
owner adversely for over twelve years. The learned Munsif held that 
it was not necessary to decide that issue. 


As we stated before, the plaintiff’s suit was dismissed in its entirety 
and, therefore, she went in appeal to the lower appellate court. That court 
decided in fayour of the mortgagee so far as Sajan Bibi and Abdul Ghafoor, 
representatives of the mortgagors, were concerned and disallowed their 
objections, but he was of opinion that it was not right to leave the ques- 
tion of Rasoolan’s title to be decided in a separate suit and, he, therefore, 
remanded the suit for the decision of Mst. Rasoolan’s proprietary title 
which she set up on the ground that she was im possession adversely to 
the mortgagor for over twelve years. 

It is contended before us on behalf of Mst. Rasoolan Bibi that the 
decision of the trial court was correct inasmuch as she had claimed a para- 
mount title and the determination of her title was absolutely foreign to 
the mortgage suit. The general provision regarding the joinder of defen- 
dants is to be found in Order I, Rule 3 of the Civil Procedure Code 
wherein it is stated that all persons may be joined as defendants against 
whom any right to relief in respect of or arising out of the same transac- 
tion is alleged to exist. The special provision regarding mortgage suits 
is to be found in Order XXXIV, Rule 1, wherein it is stated that subject 
to the provisions of the Code all persons having an interest either in the 
mortgage security or in the right of redemption shall be joined as parties to 
any suit relating to the mortgage. Now it is clear that Mst. Rasoolan 
had nothing to do with the transaction of the mortgage either by herself or 
by her predecessor, nor can it be said that she has any interest in the mortgage 
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security or in the right of redemption when she, as a matter of fact, says 9 Civ. 
that the mortgagor had absolutely no right to mortgage the property. It Isy 
is thus clear that the only right which Mst. Rasoolan Bibi was claiming was 
the right in the property as owner of the same in denial and derogation of pASOAN 

: Hane: ace mI 
the right of the plaintiff’s mortgagor and the determination of such a v. 
title in a suit based upon a mortgage was bound to lead to confusion. It Ram Kunwar 
was held by their Lordships of the Privy Council in Radha Kunwar v. Bajpai, J 
Reoti Singh that in a suit for sale under a mortgage joinder of persons 
claiming an adverse title was an irregularity and that it could only tend 
to confusion. The same view was taken in the case of Gobardhan v. 
Manna Lal? where Banerji and Raoof, JJ. held that in a suit brought by a 
mortgagee to enforce his mortgage, a person claiming title paramount to 
the mortgagor and the mortgagee is not a necessary party, and the question 
of the paramount title cannot be litigated in such a suit. We are, there- 
fore, of opinion that the remand of the case for determination of the title 
of Rasoolan Bibi was absolutely unnecessary. 

We, therefore, allow this appeal and set aside the order of remand with 
costs to Rasoolan Bibi in this Court as well as in the lower appellate court. 
The order of the court of first instance awarding costs to Rasoolan Bibi is 
maintained. A decree under Order XXXIV, Rule 4 will be prepared 
against Sajan Bibi and Abdul Ghafoor. The plaintiff will be entitled to 
add his costs to the decretal amount to be recoverable from the mortgaged 
property. The usual six months are allowed for payment. 

Appeal allowed 
114 A. L. J. 1002 216 A. L. J. 639 








RAJJU LAL p CRDONAL 
versus 
EMPEROR" 


Griminal Procedure Code, Secs. 133, 136 and 539B—Conditional order under Sec. 
133—No sufficient cause shown by person proceeded against—Order made NIAMAT- 
absolute on the strength of inspection note alone—Whether order legal. ULLAH, J. 

Where a magistrate made a conditional order under Sec. 133, Criminal 
Procedure Code, for removal of a cesspool, and on the failure of the per- 
son proceeded against to adduce evidence justifying his action, the Magis- 
trate made his provisional order absolute, basing his judgment on his 
inspection note alone, beld, that there should be substantive evidence apart 
from the inspection, and the order being not in accordance with law should 
be set aside. The Magistrate should have examined at least the complainant 
and should have placed on record a memorandum of what he observed at 
the inspection. 

CRIMINAL REFERENCE made by the Sessions Judge of Jhansi. 


The applicant was not represented. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 
NIAMATULLAH, J.—This is a reference by the learned Sessions Judge —Nramat- 
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of Jhansi in a case under Chapter X of the Criminal Procedure Code. 
One Phul Chand made a` complaint under Sec. 133 of the Criminal 
Procedure Code, alleging that a certain ‘sandas’ and cesspool, belonging 
to the opposite party, Rajju Lal, amounted to public nuisance and should 
be ordered to be removed. The Magistrate made a conditional order 
requiring Rajju Lal to remove the nuisance or to appear and move the 
Magistrate to have the order set aside. Rajju did not remove the nuisance 
but appeared and moved the court to set aside the order. He filed a 
written statement showing cause why the order served upon him should 
not be made absolute. He did not ask for a jury to be appointed under 
Sec. 135. The Magistrate passed no orders as regards the ‘sandas’ which 
had been constructed without the permission of the Municipal Board, and 
left the matter to be dealt with by the Board. As regards the cesspool, 
he found that it was a public nuisance and should be removed. In arriv- 
ing at that conclusion he relied exclusively on what he himself observed 
on inspecting the locality. 


Rajju Lal applied to the learned Sessions Judge for revision of the 
order of the Magistrate. The learned Judge has expressed the opinion 
that it was the duty of the Magistrate to have recorded evidence in proof 
uf the alleged fact that the existence of the cesspool in question was a 
public nuisance, and that it was not open to him to have made his order 
absolute, in view of the failure of the person proceeded against to adduce 
evidence justifying his action. The learned Judge has referred to a 
number of decided cases in support of his view that the Magistrate was 
not justified in making his provisional order absolute only because the 
person proceeded against showed no sufficient cause and that he should 
have recorded evidence of the facts alleged against him, on which alone 
his conclusion could be based. 


I do not think the correctness of this view can be doubted. I may, 
however, point out that, in a case like the one before me, the question 
whether the cesspool is a public nuisance depends, generally speaking, upon 
the circumstances which can best be ascertained by an inspection of the 
locality. The situation of the cesspool and the extent to which it is a 
public nuisance to the passers-by are matters which can be proved by 
a witness who has been to the locality, and where the Magistrate has taken 
the trouble to inspect the locality for himself, the necessity of witnesses being 
examined is greatly obviated. At the same time, inspection by a Magis- 
trate must be conducted and used in the manner laid down by Sec. 539-B 
of the Criminal Procedure Code, under which the Magistrate must record 
a memorandum of relevant {acts observed at the inspection. Such memo- 
randum is to be used for the purpose of “properly appreciating the 
evidence given at the enquiry or trial.” It seems to me that the court is 
not expected to base its judgment on its own inspection note, which may 
however necessitate no more than technical compliance with Jaw that 
there should be substantive evidence apart from the inspection note which 
is merely to aid it in appreciating the evidence before the court. This 
being so, the Magistrate should have examined, at least, the complainant. 
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He should-also have placed on the record a memorandum of what he 
observed at his inspection—a formality which does not appear to have 
been -observed in the present case. In these circumstances, the order of 
the Magistrate directing Rajju Lal to remove the cesspool by a certain date 
Was not in accordance with law and cannot stand. Accordingly I set aside 
. ‘the order of the Magistrate and direct him to proceed according to law. 


Order set aside 


t 


JHINNOO SINGH and orHers (Judgment-debtors) 

versus 

BRAHMDAT SINGH anp ANOTHER (Decree-holders)* 

Civil Procedure Code, Sch. U, Para. 1—Defendants jointly and severally lable to 
decree-holder for mesne profits—Some of defendants joined decree-bolder in 
- referring question of amount to arbitration—Whether reference valid. 

A decree-holder was proceeding in execution against seven judgment- 
debtors, who were jointly and severally liable for a sum due to the decree- 
holder for mesne profits, and the question for decision was the amount 
of the sum for which they were liable. Of the seven judgment-debtors 
five joined the decree-holder in an application for a reference of this 
matter to arbitration and the reference was accordingly ordered by the 
Court. At that stage all the seven judgment-debtors were jomtly and 
severally liable for the amount of the decree, though at a subsequent stage 
two of them were exempted by the decree-holder. When the award was 
filed an objection was lodged on the ground that as all the parties had not 
joined in the reference, the reference was illegal. Held, that the reference 
to arbitration was not valid and the award was ultra vires. 

Haswa v. Mabbub, 8 A. L. J. 645; Shib Lal v. Chatarbhuj, 1. L. R. 31 All. 
450 relied on. Bankey Lal v. Chotey Mian Abdul Shakm, 1931 A. L. J. 
442\1eferred to. 

Crvi Revision from an order of Basu SHivA Haraxm Lat, Sub- 
ordinate Judge of Azamgarh. . 


_ Mukhtar Ahmad for the applicants. 
Shiva Prasad Sinha for the opposite parties. 


The following judgment was delivered by 


KENDALL, J.—This is an application for the revision of an order of 
the Subordinate Judge of Azamgarh maintaining the award of an arbitra- 
tor in execution proceedings. The facts are given fully in the judgment 
of the trial court. It is only necessary to say that the decree-holder was 
proceeding in execution against seven judgment-debtors,. who were jointly 
and severally liable for a sum due to the decree-holder for mesne profits, 
and the question for decision was the amount of the sum for which they 
were liable. Of the seven judgment-debtors, five joined the decree -holder 
in an application for a reference of this matter to arbitration, and the 
reference was accordingly ordered by the court. At that stage 
all. the seven judgment-debtors were jointly and severally liable 
for the amount of the decree, though at a subsequent stage two of them, 
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Jagdeo Singh and Faujdar Singh, were exempted by the decree-holder. 
When the award was filed an objection was lodged on the ground, among 
others, that as all the parties had not joined in the reference, the reference 
was illegal. But the trial court relying on the decision in the case of 
Bankey Lal v. Chotey Mian Abdul Shakur has held that the reference 
was not invalid merely because two of the judgment-debtors, who were 
jointly and severally liable, did not join in it. 

Under Paragraph 1 of the Second Schedule to the Civil Procedure 
Code, 

where in any suit all the parties interested agree ae any matter in difference 

between them shall be referred to arbitration, they may at any time before 

judgment is pronounced apply to the court for an order of reference. 
In the present proceeding it is admitted that all the seven judgment-debtors 
were jointly and severally liable, and therezore the decree-holder was in a 
position to execute against any one or more of them. ‘They were, there- 
fore, one and all interested in the suit at the stage which it had reached 
when the reference to arbitration was made. If there were any doubt as to 
the Jaw on the point, it has been decided by decisions of this Court reported 
from time to time, and I need only mention three—Haswa v. Mahbbub’, 
Shib Lal v. Chatarbhuj® where at page 452 it has been remarked: 

Therefore ıt is manifest that the reference was not made by all the parties 
to the suit as mentioned in Sec. 506 of Act XIV of 1882. As there was no 
reference to arbitration by Badm Das and by one of the defendants, the 
arbitrator appomted under the reference had no power to decide the matter 
in controversy and the award was ultra vires. 

This passage is good authority for holding that the present applica- 
tion is one that may properly lie under Sec. 115 of the Civil Procedure 
Code. A third case to which I may refer is that of Tej Singh v. Ghasi 
Ramt. 

Learned counsel for the opposite party has pointed to the decision 
which is relied on by the trial court, namely, the case of Bankey Lal v. 
Chotey Mian Abdul Shaki”, and specially to the passage on page 433 
where the Bench remarks: 

But where the interest of the defendants may be severed, as in this case, 
there does not appear to be any bar to some contesting defendants joining 
with the plaintiffs in referring the matter in difference between them to 
arbitration. 

It is stated that the defendants in that case were jointly and severally 
liable and for this reason the decision has been relied on. In the present 
case it is clear that as the judgment-debtors were jointly and severally 
liable, their interests could uct be severed, and at the time of the reference 
the two who did not join were interested in the subject-matter of the 
suit and the proceedings. I have further been referred on behalf of the 
opposite party to the decision of Jagrup Kasaundhan v. Kashi Prasad 
Gu pta®, but in that case the non-joining defendant was a pro forma party. 
Tn other words, he was not interested in the suit in the manner contemplated 
by the Para. I of Schedule IT. So the case is clearly distinguishable from 
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the present one. 

-I am, therefore, clearly of opinion that the present application must 
succeed. I therefore allow it with costs and direct that the order of the 
ttiat court be set‘aside and that the proceedings relating to the ascertain- 
ment of mesne profits be continuéd according to law from the stage whcre 
the ‘refer€nce to arbitration was made. ; 

The above order relates to Civil Rev. No. 446 of 1933. The con- 
nected Civil Rev. No. 563 of 1933, which relates to costs of the decree- 
holder, is now of no effect and is dismissed. 


Application allowed 


HUSAIN YAR BEG (Applicant) 
versus 
RADHA KISHAN ann oTHERs (Opposite party) * 

Civil Procedure Code, Or. 23, R. 3—Appeal adjusted by lawful com promise— 
Appellant prays for decree in terms of compromise—Respondent alleges 
frand—Whether averment of fraud should be inquired into before passing 
decree. i 

Where the Court is satisfied that an appeal has been adjusted by a com- 
promise, it is bound to give effect to it forthwith if it is lawful having 
regard to its own terms, and a party alleging fraud cannot be allowed to 
‘avoid the compromise (admittedly executed by it) in proceedings started 
by an application under Or. 23, R. 3, C. P. C. 

Qadri Jahan Begam v. Fazal Abmad, 1. L. R. 50 All. 748 applied. 

Mushtaq Ahmad for the applicant. 
_ A. M. Khwaja, S. N. Sen, G. S. Pathak and Krishna Murari Lal for the 

y Opposite parties, 

The judgment of the Court was delivered by 


- NIAMATULLAH, J.—This is an application by the appellant (defen- 
dant No. 2 in the original suit) praying that a decree be passed in terms 
of a registered compromise arrived at between the appellant and the 
plaintiff-respondents on February 1, 1933. The original document was 
in possession of the plaintiff-respondents. The appellant filed a certified 
copy thereof with his application in this court. He also prayed that the 
plaintiff-respondents be called upon to produce the original deed of com- 
promise. An order was passed by this court sending down the certified 
copy of the compromise to the lower court for “verification and report”. 
The lower appellate court issued a notice to the plaintiff-respondents direct- 
ing them to file the original deed of compromise and to verify the same. 
The plaintiff-respondents appeared before the lower court and filed the 
original with an application in which they admitted having executed the 
registered compromise relied on by the appellant but alleged that the 
appellant’s conduct in inducing the plaintiff-respondents to enter into the 
compromise was fraudulent. According to them, the appellant had given 
an assurance that no other defendant would file any cross-objection, but 
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in contravention of that assurance, a cross-objection had been filed’ by 
another defendant, namely, Mst. Sabra Begam just a-day before “the 
compromise was registered, a fact of which the plaintiff-respondents were 
not aware and which the appellant concealed from them. The compro- 
mise itself does not contain any such stipulation. 

The lower court did not enter into.the truth or otherwise of the 
respondents’ allegation and made a report to the effect that the compro- 
mise had not been “verified”. We do not think that the plaintiff-respon- 
dents can be considered to have refused to “verify” the compromise except 
in the sense that they declined to give effect to it. ‘They admit its execu- 
tion and registration. ‘They do not plead that any of the. stipulations 
contained in the document was not known to them or that 
they were not free agents in entering into it. Apart from the 
wilegation of fraud, to which reference has already been made, 
the compromise is a perfectly valid and binding document. The 
question is whether the plaintiff-respondents’ averment of fraud should 
be enquired into before the compromise is given effect to under Or. 23, 
R. 3, C. P. C. Rule 3 is mandatory in its terms and provides that if it is 
proved to the satisfaction of the court that a suit (or appeal) has been 
adjusted by a lawful compromise, the court has no option but to order 
such compromise to be recorded and to pass a decree in accordance thereof. 
The compromise if given effect to adjusts the appeal as between the parties 
to the compromise. It is not disputed that they consented to its terms. 
Therefore a decree must be passed unless it is shown that Or. 23, R. 3 
does not apply for any reason. 

The learned advocate for the plaintiff-respondents contends that 
Order 23, R. 3 does not apply inasmuch as the compromise in question in 
the present case is not “lawful” as the same had been obtained by fraud. 
He offers to show by evidence, if an opportunity is given to him, that the 
fraud alleged by his clients in their application already referred to was in 
fact perpetrated by the defendant-appellant. Assuming, in favour of the 
plaintiff-respondents, that the appellant had given an assurance to them 
that no other defendant would file any cross-objection and that he was privy 
to a cross-objection being filed by another respondent, we do not think 
that the compromise can, for that reason, be considered to be otherwise 
than lawful within the meaning of Order 23, R. 3, C. P. C. The point 
is covered by Qadri Jahan Begam v. Fazal Abmad* in which a Division 
Bench of this court held that 

The word ‘lawful’ in Order XXII, Rule 3 does not merely mean binding 
or enforceable. A contract which is brought about either by undue 
influence, misrepresentation or fraud is, under Secs. 19 and 19A of the 
Indian Contract Act, merely voidable and not absolutely illegal or unlawful. 
These are cases where it . involves or implies injury to any person or 
property, or where the court regards it as immoral or opposed to 
public policy. We think that the word ‘lawful’ in Order XXII, Rule 3, 
refers to agreements which in their very terms or nature are not ‘unlawful’, 


and may therefore include agreements which are voidable at the option of 
one of the parties thereto because they have been brought about by undue 
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. influence, coercion or fraud. 

We are in entire agreement with the views expressed in the passages 
quoted above. A contract which has been induced by fraudulent con- 
duct is between the parties, not void but only voidable at the option of 
the party defrauded. Such contract is valid until it is set aside at the 
instance’of the party at whose-option it is voidable. A contract vitiated 
by fraud can be set aside by a decree obtained in a regular suit instituted 
for that purpose. A mere repudiation by one of the parties, not acquiesced 
in bythe other is not avoidance of such contract. A judicial determina- 
tion of facts on which the right to avoid rests is a necessary preliminary 
to the contract being set aside. Order 23, R. 3 does not provide for an 
inquiry into-disputed facts collateral to the terms of the compromise. It 
is highly inexpedient that questions of the character raised in the present 
case should be enquired into in a miscellaneous proceeding started by an 
application under Order 23, R. 3, C. P. C. If such enquiry is allowed, 
all the various stages of a regular suit will have to be gone through in 
disposing of that application. For these reasons, we do not think that 
a proceeding of the nature above referred to is within the purview of 
Order 23, R. 3 and that a party alleging fraud cannot be allowed to avoid 
the compromise admittedly executed by it in proceedings started by an 
application under Order 23, R. 3. C. P. C. The Court is bound to give 
effect to it forthwith if it is lawful having regard to its own terms. 

The learned advocate for the plaintiff-respondents invoked our juris- 
diction under Sec. 151, C. P. C. We do not think this is a fit case in 
which we should act in the exercise of our inherent power and enquire 
into the truth or otherwise of the plaintiffs’ allegations, assuming we have 
such power under that section. It is open to the plaintiff-respondents to 
institute a regular suit for setting aside the compromise. If such a suit 
is successful, the compromise shall be set aside and the decree passed 
thereon shall be vacated with the result that the appeal which has been 
compromised shall have to be reopened. 

Having regard to the circumstances which exist at present, the 
compromise which was admittedly executed by the plaintiff-respondents 
cannot be considered to be otherwise than lawful. Accordingly we order 
the compromise to be recorded and pass a decree in accordance therewith. 

Decree passed in terms of compromise 


GHULAM MURTAZA (Defendant) 
versus 


FASIH-UN-NISA BIBI (Plaintiff)* 


Limitation Act, Sec. 19—Debt—Subsequent promissory note—Contem porancous 
receipt—Promissory note inad missible—Suit based on earlier debt-—-Whether 
receipt amounts to acknowledgment so as to save limitation. 

Originally a claim for recovery of money was based on two promissory 
notes of 1925 and 1927; but on discovering that the promissory notes were 
inadmissible the plaintiff got the plaint amended and claimed to recover 
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an earher debt, the time being sought to be extended by the receipts of 
1925 and 1927, which merely stated that money had been taken- under 
promissory notes of eyen dates by the defendant. Held, that the receipts 
referred to the debts created by the promissory notes themselves and not 
to any earlier debt, and could not therefore amount to an acknowledgment 
of the earlier debt so as to save Jimitation, and the claim was barred by 
time. 
Govind Singh v. Bijay Bahadur Singh, 1929 A. L. J. 1279; Abdul Rafiq 
v. Bhajan, 1932 A. L. J. 77; Bal Krishna v. Debi Singh, 1933 A. L. J. 1530 
considered. 
SECOND APPEAL from a decree of Basu Niray NATH MUuKERJI, 
Second Additional Subordinate Judge of Allahabad reversing a decree of 
Maury KSALILUDDIN AHMAD, Munsif, East Allahabad. 


K. Verma, Hyder Mehdi and Zafar Mehdi for the appellant. 
M. A. Aziz for the respondent. 


The following judgments were delivered:— 


SULAIMAN, C. J.—This is a defendant’s appeal arising out of a suit 
for recovery of a certain sum of money with interest. Originally the 
claim was based on two promissory notes of January 1925 and December 
1927; but later the plaintiff got the plaint amended and claimed to recover 
an earlier debt, the time being saved by the alleged acknowledgments of 
1925 and 1927. The cause of action alleged in the amended plaint was 
the date on which the liability of the debt was admitted by the defendant. 
The trial court dismissed the suit, holding that the claim was barred by 
time. The lower appellate court has come to a contrary conclusion and 
has decreed the claim, holding that the acknowledgment of the old debt 
saved time. The learned judge had relied on the case of Govind Singh y. 
Bijay Bahadur Singh’ in support of his view. 


In that case Niamatullah, J. certainly was inclined to take the view 
that an acknowledgment, clear and unconditional, can itself be the 
foundation of an action. J concurred in the order on the ground that 
the recitals in the receipt along with the circumstances indicated that there 
was a renewal of previous debt, so that either the previous debt had been 
acknowledged afresh or had been substituted by a new contract including a 
fresh promise to pay. It is noteworthy that in that case, although the 
promissory note was inadmissible in evidence as being insufficiently stamped, 
the receipt was admissible, and it had been executed before the expiry of 
the period of limitation for suing upon the earlier debt. Accordingly 
no question of any express acknowledgment in writing of a time-barred 
debt within the meaning of Sec. 25 of the Contract Act arose in that case. 
The previous debt had not become barred by time and the Bench in that 
case came to the conclusion that there had been a novation of the contract. 

A full Bench of this Court in Nazar Khan v. Ram Mohan” laid down 
that where there is a completed cause of action for recovery of money on 
foot of a distinct and separate transaction, and a promissory note is given 
as a collateral security, the plaintiff is entitled to sue for the original 
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consideration, even if, for some flaw in the promissory note, the promissory 
note itself may not be sued upon, being inadmissible in evidence; but where 
the making and handing over of the note and the payment of the money 
are “concurrent conditions” (i.e., part and parcel of the same transaction), 
then if the promissory note turns out to be inadmissible in evidence for any 
reason, it is not open to the plaintiff to recover his money by proving orally 
.the terms of the contract. The result of this pronouncement is that where 
the debt is separable from the promissory note, the transaction being truly 
independent of it and not part of the transaction of the promissory note, 
the debt can be proved, although the promissory note was not admissible 
in evidence: but where it is part and parcel of the same transaction the debt 
cannot be separately proved. 


The Bench which had decided Govind Singh’s case had occasion to 
consider a somewhat similar point in Abdul Rafiq’ v. Bhajan*. Niamat- 
ullah, J. again expressed the opinion that a promise to pay an old debt was 
a new contract the consideration for which is the old debt, and such promise 
constitutes a new cause of action, so that an unconditional acknowledg- 
ment implies a promise to pay and affords a new cause of action to the 
obligee. I expressed the view that a mere acknowledgment of liability is 
not always evidence of a new contract which can be the basis of a suit, 
but there may be recital in the written acknowledgment or there may be 
other direct or circumstantial evidence which may show that the transac- 
tion in which the acknowledgment was made amounted in reality to a 
novation of the contract for a valid consideration. I also pointed out 
that in order that a promise to pay a time-barred debt should fall within 
the purview of Sec. 25(3) of the Indian Contract Act it was necessary 
that the promise to pay should be express; and that an implied promise to 
pay a time-barred debt would not fulfil the requirements of Sec. 25. I 
further pointed out that in order to amount to a new contract it was 
necessary that there should be a fresh consideration proceeding from the 
promisee and that a mere oral promise to pay a previous debt would not 
be tantamount to a new valid agreement. 

In Bal Krishna v. Debi Singh* another Bench of this Court has laid 
down that a mere acknowlelgment_of an older debt cannot be made the 
basis of a suit and that an acknowledgment of a debt does not necessarily 
amount to a supersession of the debt acknowledged, but only confirms the 
older debt and, therefore, if anything has to be recovered, it is on the 
debt which is being acknowledged by the document called acknowledg- 
ment. The learned Judges pointed out that the case before them was 
different from a case where an acknowledgment amounted to a new 
contract including a fresh promise to pay. 

It seems to me that there is no inconsistency in any of these decisions 
except that the view that an unconditional acknowledgment can itself be 
the basis of a suit and furnish a new cause of action has been too broadly 
stated and has not been accepted by several Judges of this court. 

In order that a written acknowledgment may be of avail to a plain- 
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tiff under Sec. 19 of the Limitation Act, it is necessary that such ack- 
nowledginent must have been made before the expiration of the period 
prescribed for the suit. It is equally necessary that it must be a clear 
and unambiguous acknowledgment specifically admitting liability in res- 
pect of the debt sued upon and it must be signed by the party or by his 
authorised agent. If an admission amounts to such an acknowledgment, 
then if it is made before the expiry of the period, it is helpful and the, 
suit can be maintained for the recovery of the earlier debt, the time being 
extended by the acknowledgment. In such an event there is no question 
of there being a fresh cause of action or a fresh promise to pay a debt 
which can be sued upon. Ori the other hand, if the acknowledgment is 
made after the period of limitation has expired, then the acknowledg- 
ment is of no utility and cannot save limitation. 

But there is no doubt that a receipt containing an acknowledgment 
of a previous debt may not be a mere acknowledgment, i.e., a bare admis- 
sion of the existing liability, but it may contain words indicating an implied 
promise to pay the earlier debt. Whether it is a mere acknowledg- 
ment or it is more than an acknowledgment and contains an implied 
promise to pay will of course depend on the terms of the particular docu- 
ment. But assuming that it amounts to an implied promise to pay, it does not 
follow that it can be made’the basis of a suit and treated as giving rise to a 
fresh cause of action. If the debt had not become barred by time then 
even an express promise to pay it is nothing more than a promise to do 
what a person is, under the law, bound to do. It cannot be treated as a 
fresh contract or a novation of the old contract and is on no higher foot- 
ing than mere acknowledgment. On the other hand, if the debt had 
become barred by time, then an implied promise to pay it would be of no 
avail because under Sec. 25 (3) of the Indian Contract Act it cannot be 
treated as a promise, made in writing, to pay a time-barred debt. When 
there is no express promise to pay but the intention is inferred only indirectly 
it cannot be treated as a promise in writing to pay the time-barred debt. 
The plaint therefore would not be entitled to take advantage of such an 
implied promise to pay a time-barred debt. 

On the other hand, if there is a fresh consideration proceeding from 
the promisee and the parties enter into a new contract which replaces the 
previous contract and supersedes it, then it certainly becomes the basis 
of a new cause of action and a suit would lie upon it because the contract 


_ is binding on the parties, being for consideration. But where there is no 


fresh consideration proceeding from the promisee, the transaction cannot 
be treated as an agreement between two parties as it is only a one-sided 
promise to pay a debt which was due. 

In the present case it was never the plaintiff’s case that in 1925 or 
1927 the parties entered into a fresh contract for consideration under 
which the previous transaction was wiped out and a new agreement 
accepted. Even in the amended plaint the plaintiff merely emphasized 
that the receipts of 1925 and 1927 “extended the period of limitation” 


and the cause of action was the date on which “the liability of the debt 


was admitted.” ‘There was no issue framed and the question has never 
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been considered by either of the courts below as to whether there 
‘was any fresh contract. Indeed, it could not be as the plaintiff 
never put forward such a case. I am therefore unable to allow the plain- 
tiff to change the character of the suit by amending the plaint and have 
this new question of fact tried afresh on production of fresh evidence by 
both the parties. It must be assumed that the plaintiff came to court 
on the allegation that he was entitled to recover the earlier debt on the 
strength of the two acknowledgments which were made by the defendant 
in 1925 and 1927. Now if the receipts of 1925 and 1927 could amount 
to an acknowledgment of the old debt, then there would be no difficulty 
in the way of the plaintiff at all for time would be kept alive. But these 
receipts merely refer to the promissory notes which were executed on the 
same dates and which are inadmissible in the evidence on the ground of 
insufficiency of the stamps. The receipts do not purpose to acknowledge 
liability for an earlier debt but merely state that money had been taken 
under promissory notes of even dates by the executant. ‘They therefore 
refer to the debts created by the promissory notes themselves and not to 
any earlier debt. If the promissory notes cannot be sued upon the receipts 
cannot amount to an acknowledgment of any earlier debts of which the 
plaintiff can take advantage. I am therefore of opinion that the lower 
appellate court is wrong in treating them as if they were acknowledgments 
of earlier debts. ~ 

I would therefore allow this appeal and setting aside the decree of the 
lower appellate court, restore that of the court of first instance. 

Harries, J.—I agree. : 

By THE Court—The appeal is accordingly allowed, the decree of the 
lower appellate court is set aside and that of the court of first instance 
restored with costs in all courts. 


Appeal allowed 


`” GHUREY LAL (Plaintiff) 
; VETSUS 
JAGANNATH KASHI NATH AnD ANotHER (Defendants) * 
Civil Procedure Code, Or. 25 and Or. 32—Suit by a minor—Whether court has 
power to demand security for costs from next friend. 
A court has jurisdiction to call upon the next friend of a minor plaintiff 
to provide security for costs. 
Bai Porebai v. Devii Meghji, 23 Bom. 100 and Bhaishanker Amba- 
shanker v. Mulji Asharam, 35 Bom. 339 relied on. ` : 
Crvm Revision from an order of Mautvi MUHAMMAD AKB 
NomManl, Subordinate Judge of Agra. 


N. P. Asthana and B. N. Sabai for the applicant. 
Govind Das for the opposite parties. 


The following judgment was delivered by 
KENDALL, J.—This is an application for the revision of an order of 
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the Subordinate Judge of Agra, calling upon a next friend of some minor 
plaintiffs to provide security for costs. The application is made on the 
ground that the court had no jurisdiction, and it must be admitted that 
there is no provision in the Civil Procedure Code for calling upon the 
next friend of minor plaintiffs to provide security for costs, though it is 
open to the court to make an order after the hearing, for costs against a 
next friend, and to call on a next friend to provide security in the event 
of his retiring. [Order 32, Rule 4(4) and Order 32, Rule 8(1).] I 
have not been referred to any authority of this or any other High Court 
for holding that a court may call upon a next friend to provide security 
for costs, The question was considered in the case of Bai Porebai v. Devyi 
Meghji: where the court went so far as to say that 


If, then, the next friend of an infant plaintiff and not the infant 
plaintiff himself or herself is and has always been liable for the costs of the 
suit, a provision that 2 woman shall not be imprisoned for debt gives rise 
to no inference that the legislature intended ın any way to change the 
practice as to a female infant plaintiff giving security for costs. We 


think, therefore, that, except in exceptional cases, the old practice ought 
still to be observed. 


The old practice referred to here, however, does not appear to be 
that of demanding security for costs from a next friend, and in the case 
of Bhaishanker Ambashanker v. Mulji Asharam? the High Court refused 
to demand security from a next friend for the following reason: 


The practice therefore seems to be that in the case of an infant it is 
not desirable to run any risk of stopping the suit filed on behalf of an 
infant, which may be a proper suit to bring, merely because of some 
inability on the part of the next friend to give security for costs, and the 

` courts have apparently considered that the interests of other parties to the 
suit are sufficiently protected by the power they have in a proper case of 
moving the court either to stay the suit as not being for the benefit of the 
infant, or, if there is a just cause other than the poverty of the next 
friend, to have him removed. 


In the present case the court has apparently been influenced by the 
allegations made by the defendants that the minor plaintiffs are being 
financed by their next friend. If he is a man of wealth, who would be 
able to provide the security, the defendants will be amply protected by 
the power of the court to direct him to pay costs at the end of the hearing. 
If, however, be is not a man of wealth and would be unable to provide 
security, then, as has been pointed out by the Bombay High Court, it is 
undesirable to stay the proceedings merely on account of that inability. 
In other, words the courts have not accepted the principle that it is desir- 
able to call on a next friend to provide security for costs, and as there 
is no provision under the rules empowering the court to do so, I must 
hold that the order of the Subordinate Judge is without jurisdiction. I 
therefore allow the application with costs and set aside the order of the 
Subordinate Judge. 

Application allowed 
IL L R. 23 Bom 100 "I. L. R. 35 Bom. 339 
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ATMA RAM (Applicant) 
_ versus 


BENI PRASAD ann orHERS (Opposite parties)* 


Civil Procedure Code, Or. 45, R. 13 and Sec. 107, Government of India Act— 
Privy Council appeal—W hether High Court has power to stay proceedings m 
the court below—Sec. 151—Scope of. 

Where an application is made praying that pending the disposal of an 
appeal to the Privy Council from an order of the High Court passed in 
revision directing that a reversioner be brought on the record and be 
permitted to proceed with the suit, the proceeding in the suit pending in 
the court below be stayed, held, that Or. 45, R. 13 has no application 
where the party applies for stay of proceedings in the court below as 
distinct from the stay of the execution of a decree. Ram Narain v. 
Harnam Das, I. L. R. 42 All. 170 followed. 

Quaere:—Whether the High Court has power under Sec. 107, Govern- 
ment of India Act, to direct the court below to stay proceedings in a suit 
pending before it. Scope of Sec. 151, Civil Procedure Cade, defined. 

APPLICATION in application for leave to appeal to His Majesty in 

Council. 


Sir Tej Bahadur Sapru, Shiva Prasad Sinha and S. K. Mukerji for the 
applicant. ` 

S. K. Dar and Gopi Nath Kunzru for the, opposite parties. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is an application praying that pending the 
disposal of the Privy Council appeal the proceedings in the suit pending 
in the court below be stayed. The Collector, as representing the Court of 
Wards which was in possession of the estate of certain Hindu widows, 
withdrew the suit brought by him just about the expiry of the period of 
limitation. A reversioner, Beni Prasad, applied to the court for being 
permitted to continue the suit. His application was dismissed, but on 
revision a Bench of this Court allowed his application and directed that 
he be brought on the record as the plaintiff in place of the Collector and 
be permitted to proceed with the suit. Leave to appeal to His Majesty in 
Council from the order passed in revision by this Court has been granted 
under Sec. 109(c) and is pending. The defendant now applies that the 
proceedings in the court below should be stayed till the disposal of the 
Privy Council appeal. A preliminary objection is taken on behalf of the 
opposite party that this Court has no jurisdiction to stay the proceedings. 


So far as Order XLV, Rule 13 is concerned we are of opinion that 
that rule does not cover the present application. Sub=-rules 2 (4) and (b) 
do not obviously apply to this case. Sub-rule 2(¢) cannot also apply be- 
cause the application is not for the stay of the execution of the decree appeal- 
ed from inasmuch as there is no decree in existence, much less is there any 
execution case. It is further clear that Sub-rule 2(d) also cannot apply 
because that deals with the power of the court in placing any party seeking 
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the assistance of the court or giving other directions respecting the subject- 
matter of the appeal. That sub-rule obviously refers to cases where a party 
is to be put to certain terms or where some order has to be made regarding 
the custody or disposal of the subject-matter of the appeal. 
In the case of Ram Narain w. Harnam Das‘ a Bench of this Court 
distinctly laid down that Order XLV, Rule 13 has no application where the 
party applies for the stay of proceedings in the court below as distinct from 
the stay of the execution of a decree. The learned Judges followed a Full 
Bench ruling of the Calcutta High Court in Lalitessur Singh v. Bhabessur 
Singh? in which it was clearly laid down that the High Court had no 
power to stay proceedings in a suit following a preliminary decree for 
partition against which it had granted leave to appeal to the Privy Council, 
as the Privy Council which had seizin of the appeal could alone do so. 


The learned advocate for the applicant relies strongly on the case of 
Kumar Sarat Kumar Roy v. The Official Assignee of Calcutta in which 
a Division Bench of that court held that when an order was made by the 
High Court in appeal that a mortgage suit should be re-heard and an 
appeal to England against that order was admitted and an application was 
made for stay of the hearing of the mortgage suit the order could be made 
if the materials before the court warranted it, inasmuch as Order XLV, 
Rule 13 of the Civil Procedure Code would cover the case and the court 
would also have inherent jurisdiction to make any order that it may consi- 
der necessary in the circumstances. Apparently the attention of the 
learned Judges was not drawn to the previous Full Bench ruling of their 
own Court to which there is no reference in the judgment. 


It seems to us that we must, following the decision in Ram Naratn’s 
case, hold that Order XLV, Rule 13 has no application to the present case. 


We are also not prepared to hold that there is an inherent jurisdiction 
in the High Court to direct courts subordinate to it to proceed in a parti- 
cular manner. Sec. 151 of the Civil Procedure Code does not confer any 
jurisdiction on the court which did not already exist.’ It merely preserves 
the inherent power of the court which it may possess. Varieties of 
inherent jurisdiction are well recognised, and new categories cannot be 
invented. Ordinarily such a power would be limited to its jurisdiction 
to deal with proceedings pending before it and would not include a wide 
jurisdiction over inferior courts, otherwise it would be conferring power 
on the High Court even in excess of that conferred by Sec. 115 of the 
Civil Procedure Code.- There is, however, Sec. 107 of the Government of 
India Act, which confers upon the High Court the power of superinten- 
dence over courts subject to its appellate jurisdiction. It has been held in 
several cases that this section refers not only to administrative acts of the 
subordinate courts, but also to judicial acts. This section was not relied 
upon by counsel in Ram Narain’s case, and its applicability was not at all 
considered in that case. If Sec. 107 were interpreted in a wide sense 
it may well include the power to direct the court below to stay proceedings 
in a suit pending before it. 

It is not, however, necessary for us to decide this point finally because, 
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even assuming that this Court has power to stay proceedings, it would 
not be advisable in this case to make this order. In spite of all endeavour 
on the part of the defendant to expedite the hearing of the appeal before 
their Lordships of the Privy Council it cannot be certain that: the appeal 
would be disposed of in a short time. One of the points in dispute in this 
case appears to be the alleged adoption of the defendant, said to have 
taken place in 1908. The plaintiff apprehends that much of the oral 
evidence may be lost or destroyed if the hearing of the case is delayed. 
The burden of proving the adoption may well be on the defendant, in 
which case it may be his duty to lead evidence in the first instance, and the 
plaintiff would not then be called upon to produce any evidence until the 
defendant’s evidence on this issue is closed. The postponement of the 
hearing of the case would therefore involve some delay and there is a 
possibility of some oral evidence being lost in the meantime. The only 
loss which the defendant can suffer would be the costs incurred by him 
in defending the case and the time and labour spent. This can be 
adequately compensated for by an award of costs when the case is finally 
disposed of. 

The plaintiff’s counsel himself offered to furnish security for costs if 
necessary. We think that the defendant would be sufficiently protected if 
the plaintiff were to deposit security for the costs of the defendant in the 
court below to the extent of Rs. 3,000. On condition of such security 
being deposited in the court below to the satisfaction of that court and on 
the understanding that the preparation of the record for the Privy 
Council would not be delayed on account of the proceedings in the court 
below, we reject this application. 

We allow two months’ time to the plaintiff to deposit security suffi- 
cient for Rs. 3,000 in the court below. In case of failure of such deposit 
within the time fixed the defendant will be at liberty to move this Court 
again for a stay order. 

Application rejected 


RAGHUNATH RAM anp oTHERs (Plaintiffs) 
versus 
LACHMAN RAI anp orHers (Defendants)* 

Tenancy Act (III of 1926), Secs. 15 and 23 and Contract Act, Sec. 23—Relin- 
qushment of ex-proprietary rights—Not actually forbidden—But declared 
void—Agreement to relinquish—W hether comes under Sec. 23, Contract Act. 

A relinquishment of ex-proprietary rights is not actually forbidden by 
Sec. 15, Tenancy Act (HI of 1926), but is declared to be void if carried 
out within six months preceding or succeeding a transfer of proprietary 
rights without the sanction of the Assistant Collector as provided in Sub- 
sections 2, 3 and 4 of Sec. 15, Tenancy ‘Act. The execution of a relin- 
quishment will not in any way defeat the provisions of Sec. 15. It is for 
the persons interested to ask the courts to apply the provisions of that 
Section. Accordingly the relinquishment is not an unlawful object, and the 
agreement to relinquish would not come under Sec. 23, Contract Act. 

Dip Narain Singh v. Nageshar Prasad, 1930 A. L. J. 45 relied on. 
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SeconD APPEAL from a decree of V. Menta Eso., Subordinate 


Judge of Benares, confirming a decree of Basu HaArIsH CHANDRA SINHA, 
Additional Munsif. 


Harnandan Prasad for the appellants. 
K. C. Metal for the respondents. 


The judgment of the Court was delivered by 


BENNET, J.—This is a second appeal by the plaintiffs whose suit has 
been dismissed by both the lower courts. The plaintiffs in their plaint 
set forth that the defendants were members of a joint Hindu family and 
that they borrowed a sum of money under the simple mortgage deed, 
dated November 10, 1924, from the plamtiffs, the mortgagors being Melhu 
Rai and Lachman Rai and the mortgagee being Kola Ram. Subsequently 
on June 10, 1930, a sum of Rs. 1,000 was due from the defendants on 
account of the principal and interest under this mortgage deed, and a sale- 
deed was executed by the defendants on June 10, 1930, in favour of 
plaintiff No. 3, a member of the joint Hindu family of the plaintiffs. The 
sale-deed was in lieu of the amount of Rs. 1,000. The sale-deed purported 
to transfer 1:14 acres of zamindari property of the defendants. On the 
same date there was a deed of relinquishment executed by the defendants 
of their sir rights in the sir which appertained to the 1'14 acres of zamin- 
dari land. Subsequently the defendants did not give actual possession of 
the plots and the plaintiffs accordingly brought a suit asking for the follow- 
ing reliefs:—(a) the plaintiffs should receive actual possession of the 
plots with damages; (b) that if actual possession and damages are not 
granted then a decree under Order XXXIV, Rule 4 of the Civil Procedure 
Code should be passed on the original simple mortgage of November 10, 
1924, with mesne profits. 

The suit was resisted on the ground that actual proprietary possession 
of the zamindari share sold had been given to the plaintiffs and that the 
defendants were in possession as ex-proprietary tenants, and that the 
plaintiffs had no right to obtain possession of the actual plots. Both the 
lower courts dismissed the suit of the plaintiffs. In this Court an issue 
was framed and remitted to the court below as follows: 

Whether the sale-deed and the relinquishment form part of one agree- 
ment within the meaning of Sec. 2(¢) of the Contract Act? 

The finding of the lower appellate court is in the affirmative. The 
question was then argued as to how the finding would affect the suit. On 
behalf of the plaintiffs it was argued that relinquishment of exproprietary 
rights made as one agreement with the sale-deed of zamindari property is 
contrary to law, that is Sec. 15 of the Agra Tenancy Act, Act Il of 1926 
and therefore that as this is contrary to law the object of the agreement 
was not lawful and the sale-deed and the deed of relinquishment were 
inoperative under Sec. 23 of the Contract Act. Reference is also made by 
learned counsel to Sec. 24 of the Contract Act which provides, 

If any part of a single consideration for one or more objects, or any one 
or any part of any one of several considerations for a single object 
is unlawful, the agreement is void. 

Learned counsel then proceeded to refer to a ruling of their Lordships 
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of the Privy Council reported in Harchandi Lal v. Sheoraj Siagh'. In that 
ruling there was a mortgage of 1876 by a deceased person and in the year 
1887 his widow and his nephew who also owned a share in the village 
executed two mortgages partly in lieu of the debt of the mortgage of 1876 Racnunatu 
which was then handed back to the mortgagors. Subsequently it was RAN 
held that the mortgage of 1887 did not bind the widow. Their Lord- Lactman Rat 
ships held that the intention of the mortgagee after the two deeds of 
1887 were executed was to accept-in them a new security, but that inten- 
tion was entirely frustrated by the fact that the deeds of 1887 were held 
to be not binding on the widow and it was not in accordance with equity 
and good conscience that the respondents, who had successfully maintained 
that the transaction embodied in the deeds of 1887 was not binding on 
the widow and consequently did not bind them as the heirs of her husband, 
should now claim the benefit of that transaction as a release of the mort- 
gage of 1876. ‘Their Lordships, therefore, in the events that had happened 
were of opinion that the mortgage of 1876 was wholly unaffected by the 
mortgages of 1887. But this ruling differs in certain points from the case 
before us. One point of difference is that their Lordships held that the 
debt remained subsisting and that what had changed was the fact that 
new security had been given. On page 185 it is stated: 

It is of course true that the mortgagee’s intention at the time when the 
two deeds of 1887 were executed was to accept a new security. 

In the present case it cannot be said that there was a debt which 
remained subsisting and for which a new security had been accepted. On 
the contrary the debt came to an end when it was satisfied by the payment 
of Rs. 1,000 on June 10, 1930. By that transaction no further debt 
remained due between the parties and the sale terminated the mortgage. 
If instead of a sale deed a further deed of mortgage had been taken then 
the circumstances would have been parallel to the case before their Lordships 
of the Privy Council. We consider that because the debt did not subsist 
after June 10, 1930, therefore a distinction must be drawn between the 
two cases. A further distinction would arise that in the case before their 
Lordships the new mortgage was wholly ineffective because the widow was 
in possession of the whole share of the deceased and it-was held that the 
mortgage was not binding on her. In the present case it cannot be 
claimed that the plaintiffs have obtained nothing out of the transaction of 
June 10, 1930, because that transaction has transferred to them the posses- 
sion of the proprietary share. i 

Learned counsel for the respondents further pointed out that Sec. 15 
of the Agra Tenancy Act did not forbid the relinquishment of ex-proprie- 
tary rights. That section provides in Sub-section (1) as follows: 

Except as provided in Sub-sections (2), (3) and (4), no sale of sir or 
agreement, relinquishment or other transaction having the effect of a 
surrender or relinquishment of ex-proprietary rights executed or carried 
out within six months immediately preceding or succeeding a transfer of 
proprietary rights, shall affect or detract from the rights created by 
Sec. 14. - 

That is there is nothing in the sub-section forbidding such a relin- 
quishment, but it is provided that the relinquishment if made within six 
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months of the transfer shall not affect Sec. 14 by which ex-proprietary 
rights arise. In other words the relinquishment would be void. There 
is a further provision in Sub-section 2 of Sec. 15 for a landlord to apply for 
sanction for the relinquishment if he desires to make it within the period 
of six months of the transfer, and if that application is sanctioned by the 
Assistant Collector in charge of the sub-division then the relinquishment 
will be effective. No general rule of law therefore is laid down that a 
relinquishment is an act forbidden by law. Learned counsel for the 
respondents therefore claim that the relinquishment is not an unlawful 
object, and the agreement to relinquish would not come under Sec. 23 of 
the Indian Contract Act. The two provisions of that section which it is 
claimed for the appellants would apply are cases where the agreement is 
forbidden by law or is of such a nature that, if permitted, it would defeat 
the provisions of any law. It was claimed for the appellants that the 
relinquishment, if permitted, would defeat the provisions of Sec. 15 of 
the Agra Tenancy Act. We do not think that this argument is sound, What 
is provided in Sec. 15 of the Agra Tenancy Act is that in general the 
relinquishment will be void, if carried out within six months of the transfer. 
The execution of a relinquishment will not in any way defeat the provi- 
sions of that section. It is for the persons interested to ask the courts to 
apply the provisions of that secticn. The case would be otherwise where 
there is a definite provision of law that a certain thing must not be done 
and where an agreement is made to do that thing. 


It was further pointed out by learned counsel for the respondents 
that Sec. 24 of the Contract Act is not applied by the Transfer of Pro- 
perty Act to transfers of immovable property. Sec. 6(h) of the 
Transfer of Property Act applies Sec. 23 of the Contract Act, but Sec. 
24 is not applied. We consider therefore that the argument for the 
appellants that under Sec. 24 the sale-deed would be void because the 
agreement to relinquish was unlawful and because the two agreements 
had one consideration is an argument which is unsound. 


It was further argued by learned counsel for the respondents that the 
provisions of the Contract Act apply to agreements but do not apply to 
transfers of property in general, and for this he relied on the Full Bench 
ruling of this Court reported in Dip Naram Singh v. Nageshar Prasad”. 
In this it was held that the cases of mere contract are governed by the 
provisions of the Contract Act and cases of transfer of immovable property 
are governed by the Transfer of Property Act. It was further held in 
that ruling that Sec. 24 of the Contract Act had not been made applicable 
to transfers of immovable property. That case was in regard to attempted 
transfers by tenants of their rights which were incapable of being, trans- 
ferred as laid in Secs. 20 and 21 of the Agra Tenancy Act, Act II of 1901. 
It was held that the language of those sections does not justify the inference 
that such a transfer has been expressly forbidden and prohibited by law. 
We consider that this argument will also apply to the case of a relinquish- 
ment under Sec. 15 of the Agra Tenancy Act, Act HI of 1926. 

For the reasons given above we consider that the case for the plaintiff- 
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appellants fails and we dismiss this second appeal with costs. 
Appeal dismissed 


[Ep.—The result of the view that an agreement to relinquish is not 
forbidden by law but is merely declared to be void is of importance as is 
obvious from the following quotation from the full bench case of Dip 
Narain Singh, 1930 A. L. J. 45 at 47:—‘There is a clear distinction between 
an agreement which may be forbidden by law and one which is merely 
declared to be void. In the former case the legislature penalises it or prohi- 
bits it. In the latter case, it merely refuses to give effect to it. If a void con- 
tract has been carried out and consideration has passed, the promisor may 
not in equity be allowed to go back upon it without restoring the benefit, 
which he has received. But if the promisee comes to court to enforce it 
he would receive no help from a court of law.”] 


HANSO PATHAK (Plaintiff) 
versus 
HARMANDIL PATHAK AND ANOTHER (Defendants)* 
Hindu Law—Gams of science—Joint family—Fee received by a member for 
officiating as a priest—Whether part of joint family property. 
The fee received by a member of a joint Hindu family for having per- 
formed for a person (yayman) the duties of a family priest ıs classed among 
the ae of science and ıs not divided at partition. 
Ghelabhai v. Hargowan, I. L. R. 36 Bom. 94 referred to. 
Texts of Hindu Law quoted. 
SECOND APPEAL from a decree of Panprr Rup KisHEN Acua, District 
Judge of Azamgarh, reversing a decree of Mautvi Sven Ezaz Husain, 
First Additional Munsif. 


B. Malik for the appellant. 
N. Upadhyaya for the respondents. 


The following judgments were delivered:— 


Mukerji, J.—In this case a nice point of law has been urged, but 
strictly speaking it does not arise on the facts of the case. 


The suit out of which this appeal has arisen was instituted by one of 
the four sons of the defendant No. 1, Harmandil Pathak, for partition of 
family property. The plaintiff claimed a fifth share, which would be his 
if there was no mother alive. The question that was in dispute between 
the parties in the court of first instance and in the lower appellate court 
was which of the properties in suit were ancestral and which were the self- 
acquired property of Harmandil Pathak, the father. The court of first 
instance decided that all the properties were joint family properties and 
accordingly a fifth share was allowed to the plaintiff. On appeal the 
learned District Judge held that two of the items, which were acquired in 
1919 and 1924, were the self-acquired properties of the father, and the 
plaintiff could not share in them. The plaintiff has filed this second 
appeal: 
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It appears that Harmandil carries on the profession of a priest and so 
did his father, Binda Pathak. It is urged by Mr. Malik on behalf of the 
plaintiff that Binda Pathak and Harmandil Pathak were “family priests” 
within the meaning of some Bombay rulings which I shall mention later 
on; that the profession they followed was in the nature of an immovable 
property, that, as the profession was followed by Binda Pathak and Har- 
mandil Pathak, all the gains in that profession in the hands of Binda Pathak 
were ancestral immovable property, and further that whatever was 
acquired by Harmandil Pathak with the funds so earned became immov- 
able property for the purposes of partition. 


To start with, the difficulty is that it has not been found that Binda 
and Harmandil were hereditary priests in the sense that they were appointed 
by any caste or community and that they could force their services on the 
members of that caste and community. It appears that in Bombay there 
are “hereditary priests’ maintained by certain castes and the hereditary 
priests have a right to force their services on the members of the caste. 
A case like this arose in Ghelabhai Gaurishankar vw. Hargowan Ramiji* 
where a priest sued one of his yajmans to establish his right 

as the hereditary priest of the Kachhia Kunbis of the Kasba section of Surat 
to officiate as family priest in the family of the defendant No. 1. fz 

No facts have been alleged or found that Binda or Harmandil were 
family priests in the sense in which that term was used in the Bombay 
case. Thus, in the absence of any finding of fact to that effect, it is 
impossible to say that Harmandil’s profession was immovable property, 
and further that it was ancestral immovable property, and the plaintiff is 
entitled to share in whatever was acquired by Harmandil. 


This would be enough to decide the appeal. But in view of the fact 
that the learned counsel for the appellant has bestowed a good deal of 
labour and research on the question, I may express some opinion on the 
point. Apart from the question of custom and practice obtaining in com- 
munities, it is not permissible for any person to force his services on another. 
In this part of the country, at any rate, I have never known a priest who 
can say that he can force his services on any yajman. No doubt it does 
happen that in India the profession of the father is very often followed by 
the son and by the grandson, but it does not follow that that fact alone 
entitles them to force their services on any particular body or person. In 
villages one finds a carpenter or a blacksmith plying his profession and 
his son or grandsons would follow the same profession. People residing in 
villages go to those people for services. But we have not heard a single 
case in which the carpenter or the blacksmith can say that he is entitled to 
force his services and, if a resident of the village went to another carpenter 
or blacksmith, he would be entitled to recover any damages from the man 
who took recourse to another professional man. The learned counsel for 
the appellant has quoted from Colebrooke’s Digest the following sentence 
which occurs at page 377: 


If the sacrifices have been uninterruptedly performed by the father and 
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son, as family priest without an express appointment in this form: ‘Be my 
famuly priest’, what is the consequence? Even in this case the law concern- 
ing hereditary priests is apposite, since such an appointment of father and 
son is admitted by implication. 

This paragraph has been quoted in Bombay cases. It may be, as I 
have said, that according to the practice in some castes in the Bombay Presi- 
dency the institution of ‘hereditary priests’ obtains. But there are texts 
which negative the idea that the earnings of a priest should be treated as 
shareable by his co-parceners. Daya Sangraha (Colebrooke’s Translation 
at page 420, dealing with gains of science) puts the income of a priest as 
being not shareable by his co-parceners. The expression “officiating as a 
priest (purohit)” is explained as “that is what has been received as a fee for 
having performed for a person the duties of a family priest”. This is 
classed among the gains of science and is not partible. Again the same 
view is to be found in the text of Manu, Chapter 9, verse 206. It has been 
translated by Dr. Ganga Nath Jha in his book, Volume II, Hindu Law in 
its Sources, as follows: — 

The gains of learning shall be the sole property of the man by whom they 
have been acquired as also friendly presents, marriage presents and presents 
in connection with priestly functions. 

Again we have got a text of Katyayana translated by Mr. Kane of 
Bombay at page 303 (first edition). The following is laid down as the 
law of Katyayana: 

What is acquired from pupil, that is (by the profession of teaching), by 
performing the work of a priest at a sacrifice, etc., etc. 

All this is declared to be “Vidyadhana”, and it is not divided at parti- 
tion. The expression “Vidyadhana” means the same thing as ‘gains of 
science or what has been acquired by exercise of learning.” 

For the reasons given above, the appeal cannot be sustained, and I 
would dismiss it with costs. 


SULAIMAN, C. J.—The claim put forward by the plaintiff is that he 
is entitled to a share in the house built by his father out of his income as a 
Pandit, inasmuch as the same work had been carried on by his grandfather 
and, therefore, the right to receive such income is a part of the family pro- 
perty. No doubt it has been found that the plaintiff’s grandfather was a 
Brahmin who officiated as a Pandit in the houses of his clients and received 
some income and that after his death the plaintiff’s father carried on the 
same work. But the learned Judge has pointed out that his profession 
consisted of going from house to house for picking up such work as he 
might come accross and for rendering religious ministration to those who 
wanted it. The mere fact that most of the patrons of the father might 
have been members of the families which had previously patronised the 
grandfather, does not create any vested interest in the plaintiff’s family to 
force their services upon such patrons. If the right to receive offerings 
were connected with any land in the occupation or user of the family or 
with any temple at which they were officiating, the right might possibly 
be a family property; or again if there were a service which could be 
rendered even against the will of others, on whom it is to be imposed, it 
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might be claimed as of right. But the income received as amounts paid by 
people at their discretion either by way of charity or by way of remuneration 
for personal services rendered, cannot be claimed as of right, and cannot, in 
my opinion, amount to a family property. 

No doubt in some cases in the Bombay High Court referred to by my 
learned brother the opinion has been expressed that hereditary priests can 
force their services upon members of a caste. It may be that there are 
some peculiarities in the customary law of Bombay with which I am not 
familiar. It is therefore not necessary for me even to suggest that these 
rulings require reconsideration. But I would certainly say without hesita- 
tion that a claim to force one’s services as a priest on other families would 
never be tolerated by the Hindu community, or, for the matter of that 
by any other community in these provinces. The income received in such 
a way must be treated purely as the personal property of the Pandit con- 
cerned and not the property of his joint family. As there is no suggestion 
that the father had received any special training at the expense of the 
family, the income received by him cannot be treated as “gains of science” 
so as to become a joint family property. f 

I would, therefore, dismiss the appeal with costs. 

By THE CourT— The appeal is dismissed with costs. , 

' Appeal dismissed 


JAGESHAR PRASAD (Applicant) 
versus 
JANKI AND ANOTHER (Opposite parties)* 


Civil Procedure Code, Or. 21, Rules 43, 52 and 122—Moveable property attached 
—Property handed over to ‘custodian’ under Rule 122—Liability of ‘custo- 
dian’ —Wheither public officer within meaning of Rule 52. 

The amin after attaching a car under Or. 21, R. 43, C. P. C., handed 
it over to the applicant and took a supurdnama from him under Or. 21, 
R. 122. Subsequently a second attachment was issued against -the same 
car and the amin returned the warrant with the endorsement that he 
had effected an attachment and that as the property had already been 
handed over to a ‘custodian,’ ıt was not necessary to hand it over again. 
The decree under which the first attachment was made having been satisfied, 
the ‘custodian’ handed over the car to the yudgment-debtor. Later in execu- 
tion proccedings relating to the decree under which the second attachment 
was made, the court ordered the ‘custodian’ to produce the car. Held, that 
the ‘custodian’ did not become'a ‘public officer’ within the meaning of Or. 
21, R. 52, C. P. C. and it was not necessary to inform him that the car had 
been attached a second time. He was bound to hold the property till the 
amin asked for it and his duty did not end on the decree, under which the 
first attachment was made, being satisfied. 


Civi Revision from an order of Basu Ram UGRAH Lat SRIVASTAVA, 
Subordinate Judge of Cawnpore. 

S. N. Verma for the applicant. 

I. B. Banerji for the opposite parties. 
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The judgment of the Court was delivered by 


Mukerji, J.—This is an application to revise an order of the learned 
Subordinate Judge of Cawnpore, by which he called upon the Supurddar to 
hand over a motor car, which had been attached and handed over to him 
for safe custody. 

It appears that the motor car was attached before judgment in a 
small cause court suit’ No. 1663 of 1931 instituted at Cawnpore. The 
plaintiff in this case was one Lachmi Narain and the judgment-debtor 
was Kishan Narain. 

The opposite party Mst. Janki obtained a decree in suit No. 1024 of 
1927 in the court of the Munsif of Deoria against Kishan Narain. The 
decree was transferred to Munsif’s court at Cawnpore, and an application 
was made for its execution. In-execution of that decree a warrant of 
attachment was issued against the same motor car which had been attached 
in the small cause court suit No. 1663 mentioned above. The warrant 
for attachment mentioned that the property sought to be attached had 
already been attached in the suit already mentioned in the court of the 
small cause court Judge. 

When the motor car was attached in the small cause court suit, the 
Amin handed it over to the applicant, Jageshar Prasad, and took a 
Supurdnama from him. When an attachment order was issued in execution 
of Mst. Janki’s decree, the Amin returned.the warrant with the endorse- 
ment that he had effected an attachment and that, as the property had 
already been handed over to a Supurddar, it was not necessary to hand it 
over again to a Supurddar. 

It appears that the decree that was passed in Lachmi Narain’s suit 
was satisfied,.and we are told that Jageshar Prasad honestly and at the 
instance of Lachmi Narain handed over the motor car to Kishan Narain, 
the judgment- debtor. 

When in execution of Mst. Janki’s decree it was sought to sell the 
motor car, it was not forthcoming. Thereupon the learned Subordinate 
Judge gave Jageshar Prasad two weeks’ time to produce the motor car. 
As we have said, it is against this order that this application in revision 
has been filed. 

It is urged before us that Jageshar Prasad had no notice of the fresh 
attachment under decree No. 1024 of 1927 passed by the Munsif’s court 
at Deoria; that he ought to have been informed of this attachment and 
that, therefore, he is not liable to hand it over to the court at the instance 
of Mst. Janki. 

Some argument was based on he supposed belief that no information 
of attachment had been given to the small cause court Judge at Cawnpore 
by the Munsif at Cawnpore who was executing Mst. Janki’s decree. It 
has been found that such an intimation was given. 

Now the question which we have to decide is whether Jageshar 
Prasad’s duty ended on the decree of Lachmi Narain being satisfied or 
that he was bound to hold the property till the Amin asked for it, or till the 
' Amin directed him to hand it over to Kishan Narain, the judgment-debtor. 
The attachment in the case of Mst. Janki was made under Rule 52, 
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Order 21 of the Civil Procedure Code. 'The Judge, small cause court, 
had the property in his custody, and he was given an intimation of that 
fact. The same Amin, who had, attached the property in the suit before 
the small cause court Judge, made an endorsement to the effect that the 
motor car had been reattached in execution of Mst. Janki’s decree. There is 
no flaw in the attachment. The contention of Jageshar Prasad, the appli- 
cant, that he ought to have been given information that the motor car 
had been reattached, has no basis in law. Jageshar Prasad took the 
property from the Amin, and it was to the Amin to whom he should have 
handed over. Under Order 21, Rule 43 of the Civil Procedure Code it 
is the Amin who is primarily responsible for the safe custody of movable 
property attached by him. The Amin is permitted by Rule 122 of Order 
21 of the Civil Procedure Code to hand over the property to a custodian 
or Supurddar. It is true that when a proper custodian has been selected 
by the Amin, the Amin’s responsibility for the goods ceases, but this does 
not mean that the Supurddar becomes a public officer within the meaning 
of Order 21, Rule 52 of the Civil Procedure Code and that any fresh 
order of attachment should be communicated to him and not to the Amin. 
We think that the order of the learned Subordinate Judge was right 
and that the application should be dismissed. We accordingly dismiss the 
application with costs. 
Application dismissed 


MEWA KUNWARI (Plaintiff) 
VeTSUS 
BOUREY AND ANOTHER (Defendants)* 

Stamp Act (II of 1899), Sec. 35—Promissory note duly stamped when executed— 
When tendered in evidence one of the stamps was lost or removed—W hether 
admissible, 

Where a promissory note at the time of execution bore two half-anna 
stamps and was therefore at that time duly stamped, but when tendered in 
evidence it bore one half-anna stamp as one of the stamps appeared to have 
been lost or removed, held, that the word “is” in Sec. 35, Stamp Act, should 
be so interpreted as to include the words “has been”, and the promissory note 
was admissible. 

Cv Revision from an order of M. O. Karney Esq., Judge, Small 

Cause Court of Cawnpore. 


G. S. Pathak for the applicant. 
The opposite party was not represented. 


The following judgment was delivered by 


KENDALL, J.—This is a plaintiff’s application for the revision of an 
order of the Judge of the Small Cause Court of Cawnpore, dismissing his 
suit, which was based on a promissory note which has been held to be 
inadmissible as not duly stamped. The promissory note when tendered 
in evidence bore one half-anna stamp, but the learned Judge has held that 
at the time of execution it bore two half-anna stamps and was therefore at - 
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that time duly stamped. But one of the stamps appears to have been lost 
or removed, with the result that when tendered in evidence it was no 
longer “duly stamped” and as the Judge has pointed out Section 35 of the 
Indian Stamp Act, 1899, provides that 

no instrument chargeable with duty shall be admitted in evidence 

unless such instrument is duly stamped, 
and he has therefore held that the force of the word “is” in the section is 
such that he had no power to admit the document in evidence. 

I have been asked by Mr. Pathak on behalf of the applicant to cons- 
true the section in a more liberal manner. The words “duly stamped” as 
defined in Clause (11) of Sec. 2 of the Act mean that the instrument 

bears an adhesive or impressed stamp of not less than the proper amount, 
and that such stamp has been affixed or used in accordance with the law for 
the time being in force in British India. 

The definition does not in itself appear to help the applicant, but it 
has been pointed out that if the promissory note had been lost altogether 
it.would have been open to the applicant to prove its contents, and it appears 
to be absurd that he should be put in a worse position because a part of 
the document only and not the whole of it has been lost. It may further 
be observed that if the promissory note had been executed without the 
affxation of a stamp at all, and the stamp had subsequently been affixed, 
it would have been, accordirig to the Judge’s interpretation of the pro- 
visions of Sec. 35 of the Act, admissible in evidence, although at the time 
of execution it had not been duly stamped. Yet Sec. 17 of the Act 
provides that 

all instruments chargeable with duty and executed by any person in 
British India shall be stamped before or at the time of execution. 

The question is, therefore, whether the word “is” in Sec. 35 may be 
so interpreted as to include the words “has been”. 

In Chapter IX of his work on the Interpretation of Statutes, seventh 
edition, page 198, Sir Peter Maxwell remarks as follows: 

Where the language of a statute, in its ordinary meaning and grammatical 
construction, leads to . some inconvenience or absurdity, hardship 
or injustice, presumably not intended, a construction may be put upon it 
which modifies the meaning of the words, and even the structure of the sen- 
tence. ‘This may be done by departing from the rules of grammar, by giving 
an unusual meaning to particular words, by altering their collocation, by 
rejecting them altogether, or by interpolating other words, under the influ- 

` ence, no doubt, of an irresistible conviction that the legislature could not 
possibly have intended what its words signify, and that the modifications 
thus made are mere corrections of careless language'and really give the 
true meaning. Where the main object and intention of a statute are clear, 
it must not be reduced to a nullity by the draftsman’s unskilfulness or 
ignorance of the law, except in a case of necessity, or the absolute intract- 
ability of the language used. 

In my opinion the language of the Act is not absolutely intractable. 
It is not even necessary to depart from the rules of grammar or to do any 
violence to the language of the section. It is only necessary to interpret 
the word “is” in a liberal manner and in the manner that it appears to me 
the legislature must have intended. I think that in the circumstances 
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the document ought to be held to be admissible, and the plaintiff ought 
to have an opportunity of pursuing his claim. I therefore allow the applica- 
tion, set aside the decree and order of the trial court and direct that the 
suit be re-admitted on its original number and tried according to law. 
The opposite party has not opposed the present application and I direct 
therefore that the costs abide the result. - 

Application allowed 


SHANTA NAND GIR (Applicant) 
versus 
BASUDEVA NAND GIR (Opposite party)* 
Civil Procedure Code, Sec. 115 and Or. 14, R. 2—Trial Court refuses to take up 
issues of law first-—Whether High Court can mterfere m revision. 

No revision lies from an order of the trial court refusing to take up the 
case piecemeal and decide issues of law first in accordance with the provi- 

sions of Or. 14, R. 2, C. P. C. 
Udmiram Ram Sarup v. Ghasiram Sukban Lal, 1933 A. L. J. 707 
overruled; Gupta and Co. v. Kirpa Ram Brothers, 1934 A. L. J. 381 relied 


on. 
Civi, REVISION from an order of Basu BRIJ BEHARI Lat, Subordinate 
Judge of Allahabad. . 


R. C. Ghatak and S. P. Sanyal for the applicant. 

B. E. O’Conor, Ram Nama Prasad and P. M. L. Verma for the opposite 
party. 

The judgment of the Court was delivered by 

SuLAmMAN, C. J.—This is an application in revision filed by the 
defendant against an order of the court below refusing to take up the 
case piecemeal and decide a question of law raised by the defendant. The 
suit was of a declaratory nature and challenged a previous civil court decree 
principally on the ground of fraud. Before the settlement of the issues 
the defendant applied on April 18,1933 praying that the question of the 
sufficiency of the court-fees might be gone into first and the remaining 
issues in the case be decided later. The court framed issues on 
March 2, 1933 and decided the question of court-fee on May 27, 1933. 
The question of court-fee was somehow re-opened and it was again decided 
in favour of the plaintiff on August 19, 1933. The court had fixed Feb- 
ruary 1, 1934 as the date for the hearing of the evidence. On December 
4, 1933 the defendant applied to the court that all the legal issues including 
the one relating to the maintainability of the suit be decided before the 
evidence is commenced. It is not explicable why the defendant did not 
make this request at the time when issues were framed on March 2, 1933. 
The court below has summarily rejected this prayer without expressing 
any opinion whether any of these questions of law would be sufficient to 
dispose of the case. 

The order is obviously an interlocutory order and a preliminary objec- 
tion is taken to the hearing of this revision. There is apparently an irregu- 
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larity in the court not expressing any opinion whether the case could or 
could not be disposed of on the question of law but the defendant could not 
claim as of right that the court should decide these questions of law in 
the first instance as it was a matter for the court to take up only when 
it was of the opinion that the suit could be disposed of on the issues of law 
only under Or. 14, Rule 2. In such a matter although the attention of the 
court may be invited to the issues of law that arise in the case the court pro- 
ceeds suo motu and takes up issues of law first only when it is of the opinion 
that the suit can be disposed of on such issues only. The order passed by the 
court below is therefore not the final order in the case. It is still open to 
the court, if satisfied at a later stage in the suit that it can be disposed of 
on a question of law only, to take up such question of law and decide it. 

The learned counsel for the applicant relies strongly on the case of 
Udmtram Ram Sarup v. Ghasiram Sukhan Lal', That case no doubt supports 
his contention. But the position has been recently reconsidered in the Full 
Bench case of Gupta & Co. v. Kirpa Ram Brothers? in which it has been 
remarked that orders passed by a court from time to time during the trial 
of a suit cannot always be regarded as so many separate cases decided by 
the court within the meaning of Section 115, C. P. C. and that it is only 
where the case is a proceeding which can be considered separate and dis- 
tinct and is finally disposed of by an order which terminates it that it can 
be considered to be a case decided, although the suit has not in one sense 
been completely disposed of. In view of this more restricted view pro- 
nounced by the Full Bench that case is no longer good law. 

It is impossible to regard the refusal of the court below to take up the 
question of law first as any separate or distinct proceeding-initiated by any 
application provided for in the Code which has been terminated by its 
refusal and amounts to a case having been decided. As pointed out above 
it is still open to the court, if satisfied at a late stage that any issue of law 
would dispose of the case completely, to take up such question of law and 

“decide it first. 

We are therefore of opinion that no revision lies. ‘The application is 
dismissed with costs. 

Revision dismissed 
[1933] A. L. J. 707 771934] A. L. J. 381 


JAGDISH PRASAD PANDE (Defendant) 
Versus 


RAM SWARUP alias LALLAJI (Plaintiff) * 
Tenancy Act (III of 1926), Sec. 15—Transfer of ex-proprietary rights—W hether 


void. 

Ex-proprietary tenancy can now be transferred if it is sanctioned by the 
Assistant Collector in the manner provided by Sec. 15, Tenancy Act, of 
1926, but in the absence of his sanction the transaction is as void now as 
it was when Act II of 1901 was in force. 

A sale-deed in respect of proprietary rights in a mahal provided that the 

` vendor would relinquish his ex-proprietary rights that would accrue in 
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‘sir’ and ‘khudkasht’ lands on transfer of his proprietary rights. By another 
deed executed on the same day the vendor assigned the arrears of rent then 
due to him in favour of the vendee, and the time fixed for the payment of 
the consideration of the assignment was the date on which the vendor 
relinquished his ex-proprietary rights. The vendor having brought a suit 
for recovery of the price of assignment without relinquishing ex-proprietary 
rights, held that the covenant making the consideration of the assign- 
ment payable only at the tıme of relinquishment and not before was void, 
and the plaintiff could disregard the time fixed for payment and sue to 
recover the sum claimed. 
Moti Chand v. Ikram Ullah Khan, I. L. R. 39 All. 173 followed. 
REVISION against the decree of the Judge, Small Cause Court, Bareilly. 


B. Malik for the applicant. 
G. S. Pathak for the opposite party. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—These two revisions arise out of a suit brought 
by the plaintiff Pt. Ram Sarup for recovery of Rs. 700 which the defendant 
agreed to pay as the price of assignment made by the plaintiff in favour of 
the defendant of certain decrees. The assignment is evidenced by a deed 
dated November 6, 1929. It is common ground that on that date the plain- 
tiff executed another document in favour of the defendant which is a sale- 
deed in respect of his proprietary rights in a mahal in village Pandri, dis- 
trict Bareilly, in lieu of Rs. 7,500. The sale-deed provides that the vendor 
would relinquish his ex-proprietary rights that would accrue in‘sir” and 
“khudkasht” lands on transfer of his proprietary rights. The vendor 
undertook to have mutation of names effected in favour of the vendee in 
respect of the land sold free from his own ex-proprietary rights. By the 
other deed the vendor assigned arrears of rent then due to him and a 
decree against a third person in lieu of Rs. 700. ‘The deed provided in 
clear terms that Rs. 700 was the consideration of the assignment. There 
is a covenant which provides as follows:— 

The consideration herein mentioned is agreed to be received by the 
vendor in its entirety when the “sir” and “khudkasht” lands situate in 
Qura Biran (a hamlet within the share sold) are relinquished and when the 
vendor’s name is expunged in respect thereof. The consideration of this 
deed shall then be paid on written acknowledgment of receipt by the 
vendor. 

The vendor did not relinquish his ex-proprietary rights in spite of the 
covenant contained in that behalf in the sale-deed. The vendee refused 
to pay the sum of Rs. 700, the consideration of the assignment of the 
arrears of rent and the decree already mentioned for which the plaintiff 
(vendor) instituted the suit which has given rise to this revision. ‘The 
defendant (vendee) pleaded that the plaintiff is not entitled to receive the 
sum claimed as he did not relinquish his ex-proprietary lands. ‘The lower 
court held that the stipulation to relinquish ex-proprietary rights is void 
and the plaintiff is entitled to recover the sum claimed by him. The 
plaintiff’s suit was decreed but parties were directed to bear their own 
costs. Revision No. 19 of 1934 has been preferred by the defendant who 
challenges the decree in so far as the plaintiff’s claim has been allowed to 
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prevail. Revision No. 257 of 1934 has been filed by the plaintiff in so 
far as the decree did not award costs to him. 

The learned advocate for the defendant-applicant has argued that the 
time fixed for the payment of Rs. 700 is the date on which the plaintiff 
relinquishes his ex-proprietary tenancy. He is not entitled to recover it so 
long as he does not relinquish his ex-proprietary lands. It is contended 
that the agreement to relinquish is not void as might have been the case 
before the present Tenancy Act III of 1926 was passed, which, it is said, 
has introduced a change in this respect. 

Sec. 20(2) and See. 21 of the Tenancy Act II of 1901 provided that 
an eX-proprietary tenant was not competent to transfer his holding which 
was declared to be non-transferable. When that Act was in force their 
Lordships of the Privy Council held in Moti Chand v. Ikram Ullah Khan, 
that 

the policy of Act I of 1901 is to secure and preserve to a proprietor whose 
proprietary rights in a mahal or in any portion of it are transferred other- 
wise than by gift or by exchange between co-sharers in the mahal a right 
of occupancy in his ‘sir’ lands, and in the land which he has cultivated 
continuously for 12 years at the date of the transfer, and that such right 
of occupancy is by the Act secured and preserved to the proprietor who 
becomes by a transfer the ex-proprietor, whether he wishes it to be secured 
and preserved to him or not and notwithstanding any agreement to the 
contrary between him and the transferee. ‘The policy of the Act is not to 
be defeated by any ingenious devices, arrangements, or agreements between 
a vendor and a vendee for the relinquishment by the vendor of his ‘sir’ 
land or land which he has cultivated continuously for twelve years at the 
date of the transfer; for a reduction of purchase money on the vendor’s 
failing or refusing to relinquish such lands; or for the vendor being liable 
to a suit for breach of contract on his failing or refusing to relinquish such 
lands. All such devices, arrangements, and agreements are in contraven- 
tion of the policy of the Act and are contrary to law and are illegal and 
void, and cannot be enforced by the vendee in any civil court or in any 
court of revenue. 
__ It is contended that the present Tenancy Act III of 1926 has introduc- 
ed a change in this respect and that an agreement to relinquish an ex-pro- 
prietary tenancy is no longer void and opposed to the provisions of the 
Tenancy Act but is permissible within prescribed limits. It may be 
conceded that ex-proprietary tenancy can now be transferred if it is sanc- 
tioned by the Assistant Collector in the manner provided by Sec. 15, but in 
the absence of his sanction the transaction is as void now as it was when 
Act If of 1901 was in force. Sec. 15(1) declares that 
except as provided in Sub-secs. (2), (3) and (4), no sale of Sir or agree- 
ment, relinquishment or other transaction having the effect of a surrender 
or relinquishment of ex-proprietary rights, executed or carried out within 
six months immediately preceding or succeeding a transfer of proprietary 
rights, shall affect or detract from the rights created by Sec. 14 
(under which exproprietary rights accrue on transfer of proprietary rights). 
Sub-secs. (2), (3) and (4) enact rules under which a tenant desiring to 
transfer or relinquish his ex-proprietary rights within six months preceding 
or succeeding the transfer of his proprietary rights is to apply to the Assis- 
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tant Collector for perrhission to transfer or relinquish his ex-proprietary 
rights which are likely to accrue or have accrued on sale of his proprietary 
rights. The Assistant Collector may grant the permission asked for if he is 
satisfied that the applicant does not wholly or mainly depend on agriculture 
for his livelihood, or that the land transferred is self-acquired or has been 
acquired within the twenty years last preceding, or if there are reasonable 
grounds for sanctioning the transaction. Subject to the provision contained 
in Sub-secs. (2), (3) and (4) an agreement to relinquish or relinquishment 
within six months preceding or succeeding the transfer of proprietary rights 
is prohibited. The validity or otherwise of such agreement or relinquish- 
ment made more than six months before or after the transfer of proprie- 
tary rights, need not be considered as the agreement in the present case is 
contained in the sale-deed in respect of the proprietary right itself and 
is said to be repeated in the contemporaneous deed of assignment in respect 
of arrears of rent. It is not disputed that the sanction of the Assistant 
Collector contemplated by Sub-rules (2) and (3) was not obtained. It 
follows that the circumstances in which the invalidating part of Sec. 15 
becomes inapplicable do not exist in the present case and the agreement to 
relinquish is calculated to defeat the provisions of Sec. 15 of the Tenancy 
Act III of 1926 and the policy underlying that Act. In my opinion the 
considerations emphasised by their Lordships of the Privy Council in the 
case already referred to are applicable in spite of the change introduced by 
Act III of 1926 where the sanction provided for by Sub-secs. (2) and (3) 
has not been obtained. The covenant making the consideration of Rs. 700 
payable only at the time of relinquishment and not before is void. That 
amount being admittedly the consideration of the assignment is clearly 
recoverable by the plaintiff. The time fixed for payment may be dis- 
regarded. 


In my opinion the view taken by the trial court is perfectly correct. 
Revision No. 19 of 1934 fails and is dismissed with costs. 

As regards the plaintiff’s revision which is in respect of costs only I 
do not think that any interference is called for. Costs were in the dis- 
eretion of the lower court and in the exercise of that discretion the lower 
court was undoubtedly influenced by the fact that the plaintiff did not 
relinquish his ex-proprietary rights as he had agreed to do and though a 
rule of law favours him on grounds of public policy he is not without moral 
blame in the matter. Revision No. 257 of 1934 is also dismissed with 
costs. Revision dismissed 


KUNDAN LAL AND ANOTHER (Applicant) 
Versus 
BHAGWATI SARAN AND ANOTHER (Opposite party)” 
Guardians and Wards Act, Secs. 29, 30, 31, 33 and 43—-Guardian of immor grants 
lease to applicant—Whether District Judge can cancel lease and order the 
guardian to execute another lease in favour of another person. 
Where the District Judge cancelled the lease in favour of the applicant 
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which was granted by the guardian of a minor without the permission of Cn 
the District Judge as required by Sec. 31, Guardians and Wards Act, rae 
if the opposite party was willing to take the lease on conditions specified ae 
in the order, and the order further provided that the cancellation will Kunpan Lar 
take effect from the date the new lease to be granted to the opposite party v. 
is registered and that the proceedings taken by the applicant before the EA 
cancellation will be valid, beld, that the District Judge had no power 
to cancel the lease in favour of the applicant in the sense that the lease 
became inoperative by force of that order, and the order must be set aside. 
While it was open to the District Judge to invite the guardian to make an 
application for permussion to execute another lease in favour of the oppo- 
site party, he had no power to declare that the cancellation of the lease 
already executed in favour of the applicant is to “take effect” from a 
certain date and that it shall be valid till that date arrives. The new 
lessee will take his chance of succeeding against the old lessee in proper 
proceedings, and any opinion expressed by the District Judge cannot affect 
the rights of one or the other. 
Scope of District Judge’s power over a minor’s property defined. 
Crvi Revision from an order of Att Musamman, Esq., District 
Judge of Agra. 


Jagdish Swarup for the applicant. 
N. P. Asthana and B. N. Sahai for the opposite parties. 
The following judgment was delivered by 


NIAMATULLAH, J.—This is an application in revision against an  Nemer- 

order passed by the Officiating District Judge, Agra, in a matter under ™!/* J 
the Guardians and Wards Act. Mst. Shyam Dei was appointed guardian 
of the property of her minor son, Hari Shankar, who owned certain 
landed property. She executed a lease in favour of Kundan Lal ind 
another in respect of that property at an annual rent of Rs. 895. The 
term of the lease was seven years. It was executed on February 7, 1932. 
A few months afterwards, one Bhoj Raj, who is alleged to be on bad terms 
with Kundan Lal, made an application to the District Judge intimating 
that the opposite party, Bhagwati Saran, was willing to pay for the same 
land an annual rent of Rs. 950-3-8 for a term of five years. The applica- 
tion also drew the attention of the District Judge to the fact that the lease 
in favour of the applicant Kundan Lal was given without the permission 
of the District Judge, required by Sec. 31, Guardians and Wards Act. The 
District Judge issued a notice to the guardian and the applicants Kundan 
Lal and another and passed the following order on July 15, 1933, which 
is challenged in revision:— 


The lease in favour of Kundan Lal and others is cancelled, if Bhagwati 
Saran is willing to take the lease at Rs. 950-3-8 for five years on the same 
conditions as Kundan Lal and also the arrears of rent purchased by him. 
The lease will be granted to him provided he deposits the profit in advance 
every year and also the arrears of rent purchased by Kundan Lal. The draft 
to be filed. The cancellation will take effect from the date the new lease 
is registered. The proceedings taken by Kundan Lal before the cancella- 
tion will be valid. j 


It is quite clear that the learned Officiating District Judge is of opi- 
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nion that he can exercise judicial authority in relation to third persons in 
proceedings under the Guardians and Wards Act. If the lease executed 
by the guardian in favour of the applicants (Kundan Lal and another) is 
voidable, the same not having been executed with the permission of the 
District Judge, the latter has no power to cancel it in the sense that the lease 
becomes inoperative by force ot that order. It may be that the District 
Judge can express an opinion as regards the validity or otherwise of the 
lease for the purpose of determining the action which should be taken in 
the interest of the minor. The holder of a lease executed by a guardian 
without the permission of the District Judge may have effective defences 
against the claim by or on behalf of the minor to have the lease cancelled. 
Any question as regards the validity of the lease is to be determined by a 
competent court in a regular suit. It is certainly open to the District 
Judge to form the opinion that the lease is invalid, and acting on that view 
he may grant permission to the guardian to execute another lease on more 
advantageous terms. I may point out that the Officiating District Judge 
has ordered the guardian to execute the lease. His proper function is to 
grant permission to execute one if it is asked for. There is no provision 
in the Guardians and Wards Act which empowers the District Judge to 
exercise disposing power over the minor’s property under the management 
of a lawful guardian. It is the function of the guardian to deal with the 
property of the minor and to administer it. The guardian may obtain 
the advice of the District Judge under Sec. 33 of the Guardians and 
Wards Act. The District Judge may also make an order under Sec. 43 
regulating the conduct or proceeding of any guardian appointed or declared 
by the Court. The learned Officiating District Judge seems to have been 
of opinion that he can deal with the minor’s property and do every thing 
which the guardian might do, besides cancelling an instrument executed by 
the latter. 

While it was open to the learned judge to invite the guardian to make 
an application for permission to execute another lease in favour of the 
opposite party, he had no power to declare that the cancellation of the lease 
already executed in favour of the applicant is to “take effect” from a cer- 
tain date and that it shall be valid till that date arrives. The new lessee 
will take his chance of succeeding against the old lessee in proper proceed- 
ings, and any opinion expressed by the District Judge cannot affect the 
rights of one or the other. 

For the reasons stated above I set aside the order of the District Judge 
challenged in revision. It will, of course, be open to the District Judge 
to pass such order on the application of the guardian or otherwise which 
is justified by the provisions of the Guardians and Wards Act. The parties 
shall bear their own costs. 

Reviston allowed 
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GULAB CHAND anp oruers (Plaintiffs) 
versus 
PEAREY LAL (Defendant) * 

Limitation Act, Sec. 12(3)—Application for leave to appeal to Privy Council— 
Whether applicant entitled to exclude tme taken in obtaming copy of 
judgment. 

Sec. 12(3), Limitation Act, is not applicable to an application for leave 
to appeal to His Majesty in Council. Consequently the applicant is 
entitled to exclude the time taken in obtaining a copy only of the decree 
and not of the judgment. 

Wilayati Begam v. Mithu Lal, 24 A. L. J. 349 followed. 

ORDER on the application of L. Gulab Chand and others. 


S. B. L. Gaur for the applicants. 

P. L. Banerji, Panna Lal and Kamia Prasad for the opposite party. 

The judgment of the Court was delivered by 

SuLAmMAN, C. J.—A preliminary objection is taken to this applica- 
tion for leave to His Majesty in Council that it is barred by time. Judg- 
ment in this case was pronounced by the High Court on January 23, 1934 
and a decree was prepared later on. An application for a copy of the 
decree was filed on April 28, 1934 and the copy was ready for delivery on 
May 16, 1934. This application for leave to appeal was filed on July 21, 
1934. It is therefore obvious that if the time required for obtaining the 
copy of the decree be not excluded from the period of limitation prescribed 
for such applications, the application is beyond time. Indeed the time 
expired before the long vacation commenced and therefore the applicant 
is not entitled to add to that period the period of the long vacation. 

The learned advocate for the applicants contends before us that under 
Sec. 12(3) of the Indian Limitation Act he is entitled to exclude the time 
requisite for obtaining a copy of the judgment also in addition to the time 
requisite for obtaining a copy of the decree. He has to concede that there 
is a ruling of this court in Wilayati Begam v. Jhandu Mal Mithu La? 
which is directly against him. But he urges before us that the Patna High 
Court and the Madras High Court have taken a contrary view and that 
therefore the matter may be referred to a higher bench. 

In Mababir Prasad Tiwari v. Jamuna Singh? Dawson Miller, C. J. of 
the Patna High Court in delivering the judgment of the court in which Ross, 
J. concurred undoubtedly held that Sub-sec. (3) of Sec. 12 was applicable. 
But the learned Chief Justice also referred to the practice of his Court 
under which it was necessary that a copy of the judgment from which it is 
sought to appeal should always be filed with the petition applying for leave. 
This view appears to have been adopted by the Madras High Court in 
Re. The Secretary of State for India in Council’ The learned Judges 
remarked:— / `t, 
$ *P. C. A. 16 of 1934 


124 A. L J. 349 `L L. R. i Pat. 429 
3IL L R. 48 Mad. 939 





Sulaiman, 
C. J. 








1212 HIGH COURT [1934] 


But we think that though Sub-sec. (3) does not in terms apply, the 
language used in it really covers the present case, 


and put an interpretation on Sub-sec. (3) so as to give it a wider scope and 
make it applicable to all the categories mentioned in Sub-sec. 2. The main 
basis of the decision was that a proper application for leave to appeal can- 
not be drawn up unless a copy of the judgment has been obtained. On 
the other hand in Wilayalt Begam v. Jhandu Mal Mithu Lal it was 
distinctly held by this Court that the language of Sub-sec. (3) when con- 
trasted with Sub-sec. (2) clearly contemplates the exclusion from the 
scope of Sub-sec. (3) of the case of an application for leave to appeal and 
that in this Court it is not at all necessary that the applicant should 
at the time of filing his application for leave file also a copy of the 
judgment on which the decree is founded. A similar view was in the same 
year expressed by a division bench of the Sindh Judicial Commissioner’s 
Court in Nur Mohammad v. Hassomal.® 
It seems to us that the point becomes clear when it is borne in mind 
what the position was prior to the Limitation Act of 1908. As laid down 
in Lakshmasan v. Peryasam, Anderson v. Periasami’ and pointed out in 
Ram Sarup v. Jaswant Ra? under the old Act appeals to His Majesty had to 
be brought with the prescribed time from the date of the decree and the 
applicant was not at liberty to exclude any time for the purpose of obtain- 
ing a copy of the decree cr judgment. Thus there was no exclusion 
either of the time for obtaining a copy of the decree or of the time required 
for obtaining a copy of the judgment. Sub-sec. (3) of Sec. 12 was held 
not to be applicable to an application for leave to appeal to His Majesty in 
Council although there was in one sense an appeal preferred from a decree 
of the High Court. In 1908 the Legislature on the one hand reduced the 
period prescribed ‘for an application for leave to appeal from six months 
to ninety days and on the other deleted cercain words from Sub-sec. (2) 
so as to make it applicable to all applications for leave to appeal including 
an application for leave to appeal to His Majesty in Council. The legis- 
lature did not think it fit to amend Sub-sec. (3) at all. It is a significant 
fact that as the section now stands there are three categories of cases to 
which Sub-sec. (2) applies: (i) an appeal, (ii) an application for leave to 
appeal and (iii) an application for review of judgment. Two of these 
categories are practically reproduced in Sub-sec. (3) but there is a deli- 
berate omission of an application for leave to appeal in Sub-sec. (3). The 
Legislature has therefore clearly intended that Sub-sec. (3) should not 
apply to an application for leave to appeal but should apply only to appeals. 
e matter that is before us at this stage is an application for leave to 
appeal only and it is only when the leave is granted that the appeal would 


- 


be admitted. There is a specific article, Art. 179 of the Limitation Act’ 


which applies to an application for leave to appeal to His Majesty in 
Council. To such an application Sub-sec. (3) does not apply. It seems 
to us therefore that we cannot stretch the meaning of Sub-sec. (3) in 
order to make it applicable to an application for leave to appeal also when 
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the Legislature has expressly omitted such cases from Sub-sec. (3). 

We are not at all impressed by the contention that in order to draw up 
grounds of appeal it is essential to obtain a copy, of the judgment and that 
therefore the section should be liberally interpreted so as to obviate this 
difficulty. Ordinarily a judgment is ready on the date when it is pro- 
nounced and a copy can be applied for at once, whereas the decree is not 
ready on that date and has to be prepared subsequently. It happens ordi- 
narily that the time taken for obtaining a copy of the decree is longer than 
that taken in obtaining a copy of the judgment. ‘The legislature therefore 
might well have thought it necessary when reducing the period of limita- 
tion to allow the time requisite for obtaining a copy of the decree to be 
excluded but not the time requisite for obtaining a copy of the judgment 
in addition thereto. 

Inasmuch as we agree with the view expressed previously in Wilayati 
Begam’s case we hold that the application would prima facie be barred by 
time unless the applicant can show good cause for extension of time under 
Sec. 5 of the Limitation Act. As we are informed that such an applica- 
tion has been filed, let this be put up with that application. 


j BIRADHMAL LODHA (Applicant) 
versus 
INCOME-TAX COMMISSIONER (Opposite party)* 

Income Tax Act (XI of 1922), Sec. 25-A—Applicability of —Whether applies to 
a case of ‘partial partition in a joint Hindu family—Sec. 31—Power of Assis- 
tant Commissioner hearing an appeal to order further enquiry—Scope of. 

Sec. 25-A, Income Tax Act (XI of 1922), contemplates a case in 
.. which a disruption of the family occurs, so that a joint family, as such, 
ceases to exist and no property previously belonging to it retains the 
character of joint family property. - It is immaterial whether it is divided 

by metes and bounds or is held in defined shares. 
Where members of a joint Hindu family agree to divide among themselves 
a particular property, leaving their status and the rest of the family 
property as before, they continue to remain members of the same joint 
family possessed of joint family property left after the disposition of a part, 
and they cannot be considered to be “separated members” within the 

- meaning of Sec. 25-A, which is not applicable to such a case. 

Scope of Sec. 31, Income Tax Act, in so far as it gives power to the 
Assistant Commussioner hearing an appeal to order further enquiry, discussed, 


APPLICATION under Sec. 66(3) of the Income Tax Act. 

Sir Tej Bahadur Sapru, Sankar Saran, Jyoti Sarup Gupta and Jagannath 
Agarwal for the applicant. 

K. Verma for the Income-tax Commissioner. 

The following judgments were delivered:— 

.S:BENNET, J.—This is a miscellaneous income-tax case in which an 
assessee made an application to this Court under Sec. 66(3) of the Income- 
tax Act, and this Court framed’ five questions provisionally on the facts 
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Civ as stated by the assessee and required the Income-tax Commissioner to state 
Is  &case. The Income-tax Commissioner has stated a case and the case has 
—— now been argued before this Court by learned counsel on each side. ‘The 
BmarHMAL first two questions which were framed by this Court provisionally were as 
RA  follows:— 
oe (1) Whether in the case of a partial division of a joint family property 
Sec. 25-A has any application? 

Bennet, J. (2) Whether any failure on the part of the assessees to substantiate 
their claim on this point, in an earlier year of assessment, precludes them 
from raising the point in a subsequent year of assessment? 

In regard to the second question the Income-tax Commissioner states 
that the assessees are not precluded from advancing a claim, and therefore 
there is no contest on this point, and we accept the view. On 
the first question the facts as stated are as follows:—The assessees are a 
joint Hindu family carrying on business in the name of Kanwalnen Hamir 
Singh. ‘The business is managed by Rai Bahadur Seth Biradh Mal Lodha, 
the karta of the joint family. Their headquarters are in Ajmere, but 
money-lending and other transactions are carried on in other parts of British 
India and in Indian States. The joint family submitted a return for the 
income for the year October, 1927 to November, 1928, on September 10, 
1929, for the year 1929-1930. The return was not accepted as correct by 
the Income-tax Officer because the extracts from the accounts showed that 
losses incurred outside British India had been deducted and income derived 
from dividends on shares of the Edward Mills, Beawar, had not been 
included. The assessees were therefore directed by notices under Secs. 22 (4) 
and 23(2) of the Income-Tax Act to produce account books or any 
other evidence on which they relied to substantiate their return. The 
assessees did appear before the Income-tax Officer and proceedings before 
the Income-tax Officer went on for over a year, and on October 31, 1930, 
the Income-tax Officer assessed thé income of the assessees including the 
dividends on shares in the Edward Mills, Beawar. It is in regard to these 
shares that the first question is framed. 


The facts stated by the Commissioner are as follows:—In 1906 there 
were 392 shares purchased by the joint family with joint family funds and 
they were shown in the names of certain members of the joint family and 





of the munim as follows:— Shares 
Seth Guman Mal 121 
Rai Bahadur Seth Biradh Mal (the present karta) 113 
Diwan Bahadur Umed Mal 21 
Seth Gadh Mal ’ 21 
Seth Abhai Mal . 85 
Seth Choga Mal f 10 

Total 392 


On October 20, 1922, 315 shares were transferred to the names of 
various members of the joint family as follows:— 


Diwan Bahadur Seth Umed Mal (who was then karta) 105 
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Seth Biradh Mal (the present Karta) . ‘ 53 
Seth Gadh Mal . ; : 52 
Seth Kan Mal ; ; 53 
Seth Jeth Mal : : = 52 

Total 315 


and 76 shares were sold, and one share was given to charity. Up to 1926 
the income from these shares was taken as part. of the joint family income 
for the purposes of income-tax assessment, and no objection was made. 
In the year 1927 the manager of the joint family made an objection to 
the inclusion of the income derived from these shares in the joint family 
income and notices were issued to the various members of the family, to 
appear before the Income-tax Officer in order that an enquiry might be 
made. A letter dated November 28, 1927, was received from the manager 
asking for a postponement and saying that he would later appear and explain 
in regard to the shares and that the members need not attend. He failed 
however to give any explanation or evidence, and on January 16, 1928, 
the Income-tax Officer informed him that as the evidence required had not 
been given the income from dividends of the Edward Mills will be treated 
as joint income. This was done for that year and for the two subsequent 
years and no objection was made by the assessees. As we have seen, in the 
year of which the assessment is in question, the return omitted this income, 
and the Income-tax Officer issued notices to the assessees to substantiate 
their return by the production of account books and other evidence. The 
order of the Income-tax Officer dated October 31, 1930, making assessment 
mentions: “Income shown less and detected on examination 
Rs. 35,918-10-8.” This income apparently includes Rs. 24,906-9-1. But 
there does not appear to have been any claim advanced before the Income- 
tax Officer in regard to the dividends from the Edward Mills on this occasion, 
and there is no mention in his order that any such claim was made. The 
order is a long and detailed one and deals in detail with various items claimed 
by the assessees, There is no allegation in any affidavit of the assessees that 
the point was raised before the Income-tax Officer. The point was raised 
before the Assistant Commissioner of Income-tax on the appeal of the 
assessees, and he deals with the point and considers an affidavit which was 
produced by the assessees. He states that he was not satisfied with the 
evidence produced before him by the assessees, and he then adds that as the 
law of income-tax stands he believes that he is not competent to make a 
decision. He refers to Sec. 25-A of the Income-tax Act and says: 
Under that section the claim that a partition has taken place must be 
made before the Income-tax Officer while he is making his assessment under 
Sec. 23 of the Act. It was improper for the assessees to raise this question 
for the first time in appeal, and as an appellate court I am not competent 
to decide the question raised by them now. 

Now it is contended for the assessees that Sec. 25-A will not cover the 
present case because Sec. 25-A refers ta a partition among the members of 
the family and the Income-tax Officer has to be satisfied that a separation 
has taken place and that the joint family property has been partitioned 
among the various members or groups of members in definite proportions. 
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I consider that that objection is correct and that Sec. 25-A does not refer 
to a case like the present where there is an allegation that there was no 
partition in the joint family but there was merely a division of a particular 
portion of the joint family property among the various members. There- 
fore the answer to the first question is in the negative, and is that in the 
case of a partial division of a joint famuly property Sec. 25-A has no 
application. But I find it impossible to dispose of this portion of the 
case without framing a further question as follows:—(1. A) Should the 
plea that certain shares have been divided between the members of a joint 
Hindu family be raised at the time of making an assessment under Sec. 23 
or can it be raised for the first time on an appeal against that assessment? 
When the first question was framed by the Bench of which I was a 
member, we stated quite definitely, as shown on page 35 of the printed 
book, that: - 

It appears, therefore, that on this part of the case two questions of law 
might arise. We say ‘might arise’, because we shall have to find, ultimately, 
on the facts to be found by the Commissioner for our benefit, what are 
the actual points of law that do arise in the case. 

Sec. 66(5) lays down: 

The High Court upon the hearing of any such case shall decide the 

questions of law raised thereby. 


This shows that it is open to this Court when hearing the case on 
the statement of the Commissioner to decide what are the questions of law 
which arise, and in fact that has been held in the ruling reported in A. I. R. 
1929 All. 819. In the present case when the first question was framed 
there was nothing to show that the objection had not been taken. by the 
assessees before the Income-tax Officer, and therefore no question was 
framed on that point. The additional question which I have noted as 
arising was read out by me to learned counsel for the assessees at the time 
of his argument, and he had an opportunity of meeting that question. No 
further statement of the case appears necessary on this point as the facts 
appear to be clear. Much argument was made by learned counsel that the 
Assistant Commissioner had based his rejection of the objection solely on 
the ground of Sec. 25-A. But Sec. 25-A is not the only point to which 
his order refers, and he has definitely stated: “Jt was improper for the 
assessees to raise this question for the first time in appeal”. All that Sec. 
25-A provides is that a claim which comes under that section should be 
made at the time of making an assessment. Although the present claim 
does not come under Sec. 25-A it appears to me that it is also a claim which 
must be made at the time of making an assessment. Under the Civil 
Procedure Code it is not open to a party on appeal to advance a claim for 
relief on a ground which he has not taken in his plaint, and even as regards 
the production of new evidence it is laid down by Order XLI, Rule 27 that 
additional evidence can only be admitted in appeal where such evidence is 
required by the appellate court itself in order to enable it to pronounce 
judgment, or where such evidence has been refused by the court of first 
instance If the civil courts are so stringent in regard to the rule that new 
matters should not be raised for the first time in appeal, why should it be 
laid down that appeals under the Income-Tax Act should be conducted 
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with greater laxity. In the present case, as already stated, the assessees 
sent a return which did not include the income from the shares in the 
Edward Mills, Beawar. Under Sec. 23(2) the Income-tax Officer consi- 
dered that the return was incomplete on this ground, and this was one of 
his reasons for issuing a notice to the assessees under Sec. 23(2) “to produce 
account books or any other evidence on which they relied to substantiate 
their return.” That a notice under Sec. 23(2) was issued is shown by 
the statement of the case, Para. 2, and is admitted by the assessees in the 
petition to this Court, page 25, Para. 5. I consider that-in reply to this 
notice the assessees should have raised the plea that the shares had been 
divided between the members of the family, and they should have pro- 
duced evidence to support that plea. The return was submitted on Sep. 
10, 1929 and the assessment order of the Income-tax Officer was made on 
October 31, 1930, more than a year later, so there was ample time to make 
the plea and produce the evidence. The necessity for evidence on this 
point had been brought to the notice of the assessees by the order of the 
Income-tax Officer dated January 16, 1928, on page 38 of the paper book. 
This was in connection with a plea on the point raised on the assessment 
for the year previous to the year now under consideration. 

An allegation like the claim in regard to the Edward Mills is an allega- 
tion of fact which requires evidence to prove it and it is an“allegation which 
should obviously be made before the Income-tax Officer at assessment, 
when he has issued a notice under Sec. 23 (2) calling on the assessees to prove 
the correctness of their return which has omitted the dividends from these 
shares. The allegation should be followed up with evidence to prove it. 
But the order of the Assistant Commissioner on page 17 states that the 
question was raised by the assessees for the first time on appeal. I consider 
that this question (1A) arises because when this Court has decided that 
the Assistant Commissioner was not correct in holding that Sec. 25-A 
barred the question being raised before him in the appeal, the question 
remains whether the question should or should not be raised before him in 
the appeal. I do not consider that the Assistant Commissioner should be 
left to decide this for himself without guidance on the point of law by 
this Court. It is the questions of law raised by the case which this Court 
decides under Sec. 66(5), and not the questions of law raised by the 
statement of the case. This is especially so in cases like the present where 
the statement was supplied on the direction of this Court which tentatively 
framed certain questions. In other words the questions did not arise on 
the statement, but the statement arose on the questions. The funda- 
mental question of law on this part of the case is whether the plea raised by 
the assessees for the first tine on appeal can or should be entertained on 
appeal, and the question cannot be fully decided by the mere finding that 
the particular reason given by the Assistant Commissioner was not correct. 

It is true that Section 31(3) (by does give the Assistant Commis- 
sioner hearing an appeal power to order further enquiry. But this is 
in case he sets aside the assessment and directs the Income-tax Officer to 
make a fresh assessment 

after making such further enquiry as the Income-tax Officer thinks fit or 


the Assistant Commissioner may direct. 
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I consider that the section means that the assessment should be set aside 
on the ground that it is defective on the record as it stands, and not that 
it should be set aside on the ground that new evidence if heard and accepted 
would prove that the assessment was defective. It is only after the assess- 
ment is set aside that further enquiry would be made, for the purpose of 
making a fresh assessment. But apart from this view of the wording of 
Sec. 31 (3) (&) I consider that on general principles of the law of procedure 
the question is one which in the circumstances of the present case should 
not be entertained by the Assistant Commissioner in appeal. The assessees 
had ample opportunity to raise the matter before the Income-tax Officer; 
the order of the Income-tax Officer in the previous year had given them 
ample notice that the Income-tax Officer expected evidence to be supplied 
on such a matter; and the Income-tax Officer had issued a notice to them 
under Sec. 23(2) putting them to the-proof of the correctness of their 
return which omitted the income from these shares. When in the face of 
all this the assessees neglect to produce any evidence on the point before the 
Income-tax Officer I consider that they should not be allowed to raise the 
matter for the first time on appeal and expect that a further opportunity will 
be afforded to them to produce evidence. It will of course be open to 
the assessees to raise the matter before the Income-tax Officer at the time 
of assessment in any other year, and it is somewhat remarkable that they 
do not state that they have done so. But I consider that there must be 
some finality to the enquiries into the facts for a particular year, and I 
consider that the stage for enquiry was passed when the question was raised. 
My answer to question (1-A) is that under the circumstances of this case 
the claim could not be raised for the first time in appeal. 


The third and fourth questions are as follows:— 


(3) Whether there was any evidence before the Income-tax depart- 
ment for the conclusion that the sum of Rs. 36,000 and odd represents 
profits derived by the assessees from transactions in British India? (4) If 
the profits mentioned in question No. (3) be regarded as profits received 
from transactions that took place in British India, whether the losses 
incurred in respect of the business at Tonk, Saronj, Jodhpur and Shahpura 
shops should not also be regarded, as a matter of law, as losses incurred in 
transactions that took place in British India? 


In regard to these questions the statement of the case is that the firm 
of the joint family has numerous branches in various Indian States. In 
four of these branches, Jaipur, Alwar, Nimbahera and Kotah, the Income- 
tax Officer assessed an income of Rs. 36,055-12-9. The statement pro- 
ceeds that the Jaipur and Kotah branches alone had from: transactions in 
British India received more than this total sum. The question No. (3) 
was: “Whether there was any evidence before the income-tax department 
for this conclusion?” The statement of the Commissioner refers to the 
account books of the Jaipur branch and those of the assessees’ Calcutta, 
Bombay and Ajmere branches. He states that some years ago certain 
amounts were transferred from the headquarters branch at Ajmere to 
Kotah and Jaipur branches. Afterwards it was found that this capital 
could be more profitably utilised in financing transactions in Calcutta and 

e 
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Bombay, and it was therefore transferred from the Kotah and Jaipur = Gva. 
‘ branches to the Calcutta and Bombay branches, The Calcutta and č 77 
Bombay branches pay the interest which is earned on this capital to the ae 
Kotah and Jaipur branches. The evidence for this is the books of the Bmavmmar 
Calcutta, Bombay and Jaipur branches where these sums are clearly shown, ‘PMA 
Now some confusion arose from a consideration of how this income has Incouc-rax 
been treated under the Act. This income comes under Sec. (4) (1) which Co-massionex 
lays down that the Act applies to all income, profits or gains, accruing, or Bennet, J. 
arising, or received in British India. The interest on this capital accrues 
and arises in British India, that is, in Calcutta and Bombay, and therefore 
the Act applies to this income. 
e answer to this question (3) therefore is in the affirmative. 

The question No. (4) asked whether as a rule of law if the profits in 
question No. (3) be regarded as profits which took place in transactions in 
British India therefore the losses incurred in respect of the business at Tonk, 
Saronj, Jodhpur and Shahpura shops should not be regarded as losses in 
transactions which took place in British India? Learned counsel for the 
assessees did not attempt to maintain this proposition, and it is obvious that 
the answer must be in the negative. The losses in the shops in these 
Indian States are not shown to have any connection with British India, 
and no income from these shops had been brought into British India and 
assessed under Sec. 4(2). - 


The last question No. (5) is as follows:—Whether, in the circum- 
stances of the case, the Assistant Commissioner was right in law in refusing 
to investigate the claim as to payment of interest on deposits alleged to have 
been made.in the business Hamir Singh Samir Mal by members of the 
family and relations not members of the family? 


The question raised here is very similar to the question which I have 
raised in 1-A. There is a branch of the main. family business carrying on 
business at Ajmere styled Hamir Singh Samir Mal. The assessees made a 
claim to the Assistant Commissioner on appeal that certain members of the 
joint family acting in their individual capacity and also some relatives had 
deposited their private money with this firm, and that the amount of interest 
paid on these deposits should be allowed as a deduction: from the income 
derived by the joint family from this branch of their business. The 
return filed by the assessees for this shop Hamir Singh Samir Mal showed 
Rs. 84,709-2-0 on the credit side and on the debit side Rs. 4,656-1-0. This 
latter figure included six items of interest paid to various ladies. These 
particular deductions were allowed by the Income-tax Officer. Under Sec. 
22(3) of the Income-tax Act a person who has furnished a return and sub- 
sequently discovers any omission in it can furnish a revised return at any 
time before the assessment is made. The assessees had sent their return on 
September 10, 1929 and the assessment was not made till more than a year 
later, on October 31, 1931, but the assessees did not apply at any time 
before the Income-tax Officer to correct their return. It was not until 
the case came on appeal before the Assistant Commissioner that the assessees 
put forward this claim to the large amount of Rs. 84,216-15-6 as interest 
paid by the firm which should be allowed as a deduction. Now under 
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Sec. 31(2) the Assistant Commissioner may before the disposal of any 
appeal make such further enquiry as he thinks fit or cause further enquiry . 
to be made by the Income-tax Officer. It is claimed by learned counsel 
for assessees that the Income-tax Commissioner did entertain this claim. 
If such a claim could be entertained on appeal, then it was a matter for 
the discretion of the Income-tax Commissioner whether he should entertain 
this claim or not and make any further enquiry, but as I have stated in regard 
to question 1-A, 1 consider that such claims cannot be legally made on 
appeal. The Assistant Commissioner was of the same opinion and he 
stated: “The claim cannot now be entertained by me.” He also referred to 
Sec. 25-A and said that the claim should have been made before the Income- 
tax Officer. I think he was correct in refusing to entertain the claim. 
At the most it can be said that it was a matter for the discretion of the 
Income-tax Officer, that he exercised his discretion against the assessees and 
that he refused to make further enquiry on appeal, 

My question therefore to the last question.is in the affirmative. 

As regards the question of costs I consider that the applicants have 
only succeeded on a technical point in regard to the first question, and that 
the real point of substance in the matter is the question 1-A on which the 
assessees fail. The second question was not contested by the Commissioner. 
In my view therefore the applicants have failed in this reference, and I hold 
that they are not entitled to any relief arising from the decision which I give 
on these questions. I therefore consider that in view of the applicants’ 
success only on the question of Sec. 25-A, the assessees shall pay three-fourths 
of the cost of the opposite party who will pay one-fourth of the costs of 
the assessees. I would assess the fees of the learned counsel instructed by 
the Commissioner at Rs. 250-0-0. 


NIAMATULLAH, J.—I have had the advantage of perusing the order 
which my learned brother proposes to pass, and find myself in agreement 
with him unreservedly in answering question No. 3 in the affirmative and 
No. 4 in the negative. 


Questions Nos. 1 and 2 relate to the same matter and should be disposed 
of together. The facts bearing on those questions are as follows:—The 
assessees form a joint Hindu family with its principal place of business at 
Ajmere. Among other properties it owned 392 shares in the Edward Mulls, 
Beawar, standing in the names of the various members of the family and its 
munib. It is not disputed by the assessees that the shares formed part of the 
joint family property till October 20, 1922, when, it is alleged by them, 
they were transferred by the joint family to some individual members, each 
of whom was to hold a number of shares as his separate property. In spite 
of this alleged arrangement, the income derived from these shares was 
included as part of the income of joint family property for the purpose of 
assessment of income-tax. No objection was raised by the assessees or any 
individual member thereof till 1926, when the ‘karta’ of the family objected 
to the inclusion of the dividend as part of the income derived from the 
family property. Notices were issued to certain members of the family 
demanding their presence before the Income-tax Officer for the purpose of 
an enquiry into the correctness or otherwise of the objections preferred by 
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the ‘karta’. No appearance was, however, entered by any of them; but 
` the-‘karta’ undertook to satisfy the Income-tax Officer on the point. He, 
however, took no further steps. The income derived from the shares was 
treated for assessment purposes as the income derived from joint family 
property. In two subsequent years the dividend was similarly treated in the 
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assessment of tax payable by the joint family. It does not appear whether Incomn-rax 


in these two years the return, furnished by the assessees, included the income 
derived from the shares or whether the Income-tax Officer himself added 
it to the income of the family shown in the return or ascertained by him. 

This case relates to the assessment for the year 1929-1930. It is not 
disputed that for this year the assessees did not show the dividends as part 
of the income derived from the family property. ‘The Income-tax Officer, 
however, obtained correct figures from the Edward Mills and included the 
same for the purpose of assessment of super-tax. No question as regards 
income-tax payable in respect of the income derived from the shares could 
arise, because it had been paid at the source. The account-books of the 
joint family were produced before the Income-tax Officer probably after 
notice under Sec. 32(2), Income-tax Act, was served on the assessees 
requiring them ta produce evidence in support of their return. The 
Income-tax Officer included the dividend as part of the family property. 

In appeal to the Assistant Commissioner from the assessment made by 
the Income-tax Officer they objected and alleged that the shares did not 
belong to the joint family but to certain individual members as their 
separate property. The Assistant Commissioner refused to entertain this 
plea on the ground that Sec. 25-A of the Income-tax Act was a bar to the 
question being raised in appeal. In this connection he referred to what had 
been done in previous years. His order was upheld by the Commissioner, 
who refused to state a case for adjudication by this Court. On an appli- 
cation by the assessees, this Court framed, among others, questions Nos, 1 
and 2, which run as follows:— 

(1) Whether in the case of a partial division of a joint family pro- 
perty Sec. 25-A has any application? and (2) Whether any failure on the 
part of the assessecs to substantiate their clam on this point, in an earlier 
‘year of assessment, precludes them from raising the point in a subsequent 
year of assessment? 

The Commissioner has conceded, in the statement of the case, that 
_question No. 2 should be answered in the negative. He is rightly of opi- 
nion that the assessees are not precluded from raising a question which has 
so far not been decided on the merits. It is not necessary, in these circum- 
stances, to take any further-notice of question No. 2. 

The first question appears to be based on the paoi that the 
assessees’ objection amounted to an averment that a “partial partition” had 
taken place in the family of the assessees. To avoid possible confusion 
arising from the use of that expression, it should be mentioned that what 
the assessees alleged in substance was that the shares originally belonging 
to the joint family had been transferred to individual members thereof, 
each of whom was to hold the shares allotted to him as his separate or self- 
acquired property without introducing any change in the constitution of 
the family, which continues to be a coparcenary body. In one sense, it 
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Cw may be considered to be a partial partition in so far that part of the family — 
1933. property has been divided among the members of the joint family, apparently 
—— not in equal shares—a point which is quite immaterial. In another sense, 
Bravar the transaction, if in fact it took place, amounted to no more than a trans- 
res fer by the joint Hindu family of the shares to certain persons, who were 
Income-rax to hold the same in their individual capacity, and not as members of the 
COMMISSIONER joint family. The essence of the matter is that the shares ceased to belong 
Numat- to the joint family as such. Whether the transaction be styled as one of 
ullah, J. partial partition of the family property or as transfer of part of the family 
property, Sec. 25-A of the Income-tax Act does not, in my opinion, apply. 
That section contemplates a case in which a disruption of the family occurs, 
so that a joint family, as such, ceases to exist and no property previously 
belonging to it retains the character of joint family property. It is immate- 
rial whether it is divided by metes and bounds or is held in defined 
shares. This is perfectly clear from the language employed in Sec. 25-A 
(1), which provides that 

where at the time of making an assessment under Sec. 23 it is claimed 
by or on behalf of any member of a Hindu family hitherto assessed as 
undivided that a partition has taken place among the members of such 
family, the Income-tax Officer shall make such enquiry thereinto as he may 
think fit, and, if he is satisfied that separation of the members of the 
family has taken place and that the joint family property has been parti- 
tioned among the various members or groups of members in definite 

portions, he shall record an order to that effect. 

What the section contemplates is ‘‘a separation of the members of the 
family”, which implies that the status of certain members undergoes a 
change. In other words, they cease to be members of the joint family. 
It is an elementary rule of Hindu law that a mere declaration of an inten- 
tion to separate brings about a disruption of the family, at any rate, so far 
as the member making the declaration is concerned. Partition of the 
joint family property by metes and bounds is not a necessary requirement 
of the disruption of the family. If the properties remain intact, but the 
separating member’s share in them is defined, they are nevertheless consi- 
dered to have been “partitioned”. Partition contemplated by Sec. 25-A 
is not necessarily a partition by metes and bounds. ‘This view finds further 
support from the proviso to Sub-sec. 2, which runs as follows:— 

Provided that all the separated members and groups of members shall be 
liable jointly and severally for-the tax assessed on the total income received 
by or on behalf of the joint family as such. 

In cases in which members of a joint Hindu family agree to divide 
among themselves a particular family property, leaving their status and the 
rest of the family property as before, they cannot be considered to be 
“separated members.” In spite of a partial partition of the kind assumed, 
they continue to remain members of the joint family possessed of joint 
family property left after the disposition of a part. For these reasons I 
am of opinion that Sec. 25-A was not applicable to the circumstances dis- 
closed by the assesses’ objection taken before the Assistant Commissioner, 
and I answer the first question in the negative. 

My learned brother, who has answered question No. 1 in the manner 
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I have done, proposes to frame an additional question, which he has called = cava 
- 1-A, and which runs as follows:— Gaus 

Should the plea that certain shares have been divided between the — 
members of a joint Hindu family be raised at the time of making an assess- Bmapnrmar 
ment under Sec. 23 or can be raised for the first time on an appeal Lovna 
against that assessment. ORTE 

I do not dispute the proposition that the High Court should decide Conmnssower 
questions of law raised by the statement of the case, though any particular an 
point may not have been put in the form of a definite question, provided allah. 7. 
the statement of the case shows that such a question arises on the face of 
it and calls for decision. I do not think such is the case before us. ‘The 
Assistant Commissioner based his decision solely on his view of Sec. 25-A. 
I am unable to say what view he would have taken if he had read Sec. 25-A 
as we have done. The Assistant Commissioner, who heard the appeal and 
before whom the assessees categorically stated their objection, declined to 
entertain it on the ground that Sec. 25-A debarred him from giving effect 
to the objection. His view was—and it is based on Sec. 25-A—that, as 
separation had not been alleged before the Income-tax Officer, the assessees 
were not entitled to raise it at a subsequent stage, and that the Assistant 
Commissioner, sitting in appeal, was not ‘competent’ to entertain it. If 
Sec. 25-A had been applicable, the Assistant Comimissioner’s refusal to 
entertain the objection would have been probably right, because Sec. 25-A 
directs the Income-tax Officer to make an enquiry into the alleged separa- 
tion after giving notice to the other members concerned. In other cases 
Sec. 31(2) clearly empowers the Assistant Commissioner “to make such 
further enquiry as he thinks fit, or cause further enquiry to be made by 
the Income-tax Officer,” “before disposing of any appeal before him.” It is 
impossible for us to say that, if the Assistant Commissioner had not consider- 
ed himself to be debarred from entertaining the assessees’ objection, he would 
not have decided the question, if necessary, by making further enquiries into 
the truth or otherwise of the allegations made by the assesses. It should be 
borne in mind that the Income-tax Act contains no rules of pleadings of 
the nature prescribed by the Code of Civil Procedure. All that it 
requires an assessee to do is to make a return of “his total income during 
the previous year” (see Sec. 22). On receipt of this return, the Income- 
tax Officer may accept or call for proof (Sec. 23). In the present case, it 
is not disputed that the assessees had not shown the income derived from 
the shares as part of the income of the joint family property. I think 
they should be deemed to have raised the question. In any case, their 
return clearly indicated that they did not regard the income derived from 
the shares as part of the joint family property. "The Income-tax Officer 
understood as much. Under Sec. 23 (2), Income-tax Act, it was the duty of 
the Income-tax Officer, if he thought, as he apparently did, that the return 
was incorrect in that respect, to call for proof of the fact that the shares had 
ceased to be part of the joint family property. He issued a notice under 
Sec. 23(2), but it does not appear that he called for proof on the specific 
question whether the shares had ceased to be part of the joint family 
property. He, however, ascertained from the Company the amount of 
dividend paid and added it to the income shown in the return. ‘The 
e 
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Company’s register showed that the shares belonged to certain individuals and 
not to a joint family. The assessees do not appear to have produced any ` 
evidence other than their own account books and what appeared from the 
Company’s register showing that the shares did not stand in the name of the 
joint family. e 

The Income-tax Officer should be deemed to have found that the shares 


COMMISSIONER stil] belonged to the joint family, as he included the dividend as part of the 


Niamat- 
ullab, J. 


income of the family. The question was pointedly raised before the Assis- 
tant Commissioner, who refused to adjudicate on it on the materials before 
him or to make any enquiry, in the view he took of Sec. 25-A. We shall 
not be justified if we assume that the Assistant Commissioner would have 
found against the assessees or would have refused to exercise his powers 
under Sec. 31(2), even if he had held, like ourselves, that Sec. 25-A had 
no application. On the contrary, I am inclined to think that a responsible 
officer like the Assistant Commissioner, who is to look not only to the 
interests of public finance but is also to administer justice as between the 
Crown and its subjects, would have adjudicated on the question and, if 
necessary, considered the question whether further enquiry was necessary. 
The question raised by the assessees is of some importance and shal] have to 


-be decided sooner or later. The assessees alleged that these shares were not 


part of the family property and stood in the names of individuals in their 
own rights. It may be that this arrangement was legitimately arrived at 
by' the members of the family, or it may be that it was a fraud on Income- 
tax law and that the family is still the owner of the shares in question, 
deriving income therefrom, and the alleged transfer to individual members 
is sham and fictitious. As to whether the dividends were credited in the 
account-books as income of the joint family is a piece of evidence of some 
value. The Assistant Commissioner did not apply his mind at all to 
this aspect of the case as he thought, erroneously to our minds, that Sec. 
25-A debarred him from doing so. 

My view on this part of the case proceeds on the assumption that the 
Assistant Commissioner based his order exclusively on Sec. 25-A. ‘The 
Assistant Commissioner’s judgment relevant to this point is as follows:— 


It is admitted by the appellants that the Edward Mills. shares were 
originally held by the undivided family as such. When part of the 
property of the undivided family was transferred to certain members of 
that family in their individual capacity, the undivided family became 
divided in respect of part of its property, though in respect of the remain- 
der of its property the joint status was retained. Now the procedure to 
be followed when a Hindu undivided family becomes divided (whether in 
respect of part of its property or all its property is immaterial) is laid 
down in Sec. 25-A of the Indian Income-tax Act. Under that section the 
claim that a partition has taken place must be made before the Income-tax 
Officer while he is making his assessment under Sec. 23 of the Act. And any 
order of the Income-tax Officer under Sec. 25-A is applicable to the Assistant 
Commissioner of Income-tax under Sec. 30. In the present case no appli- 
cation under Sec. 25-A was made to the Income-tax Officer by the 
assessees and no order under Sec. 25-A was passed by the Income-tax 
Officer. It was improper for the ašsessees to taise this question for the 
first time in appeal, and as an appellate court'I-am not competent to 
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decide the question raised by them now. I may, however, observe that Cm 
in my opinion the Income-tax Officer was correct, in the absence of any 7 ,,, 
application under Sec. 25-A, in regarding the dividends of the Edward __— 

Mills shares as part of the income of the joint family. He would only be Brapensat 
justified in regarding the dividends of the Edward Mills shares as part of  LopHa 

the income of members of the family in their individual capacity if he poor vax 
had satisfied himself, after inquiry into a claim under Sec. 25-A, that the Comnasstonza 
alleged partition had, in fact, taken place. 
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Commissioner on this point to show conclusively that he based it solely on 
Sec. 25-A. The sentence “it was improper for the assessees to raise this 
question for the first time in appeal” should not be divorced from its 
context. What precedes and what follows it leaves no room for doubt 
that the impropriety attributed to the assessees consisted of their omission 
to raise the question which, according to the Assistant Commissioner, they 
should have raised under Sec. 25-A before the Income-tax Officer. 

In the circumstances explained above, I do not think that question 
No. 1-A, formulated by my learned brother, arises. I would have merely 
answered the questions referred to us and disposed of the reference with- 
out expressing any opinion on the question which properly falls within 
the jurisdiction of the Assistant Commissioner, who should decide for 
himself whether, assuming Sec. 25-A does not apply, the assessees should 
have done more than what they did before the Income-tax Officer; whether 
on the materials before him any finding and if so what finding, can be 
arrived at on the question, namely, whether the shares are part of the 
family property; and whether the Assistant Commissioner should, in the 
exercise of his discretion, make such further enquiry as he thinks fit under 
Sec. 31(2). But as my learned brother has recorded his views on the 
question raised by him, I answer it as follows:—The plea that the shares 
have been divided should have been taken by the assessees, in the first ins- 
tance, by not including the income derived from them in the total income 
of the joint family shown in the return. This was done. ‘They should 
have produced evidence in support of the return when they were served 
with notice under Sec. 23(2). Their own accounts were before the 
Income=tax Officer, who had also access to the register of the Company 
showing that the shares did not stand in the name of the joint family as 
such. An enquiry by the Assistant Commissioner could not be claimed 
as of right; but the Assistant Commissioner could call for further evidence 
and enquire in the exercise of his power under Sec. 31(2). . In this case the 
Assistant Commissioner has not considered the question on the merits nor 

_did he refuse to enquire into it under Sec. 31(2). He should have record- 
ed a finding on the evidence already produced and could have called for 
more. i 

I may note that no analogy can be drawn from Order XLI, Rule 27 
of the Civil Procedure Code to determine the powers of the Assistant 
Commissioner hearing an appeal under the Income-tax Act. Sec. 31(2) 
of the latter gives unrestricted discretion to the Assistant Commissioner to 
make further enquiry, that is, to obtain more evidence throwing light on 
the question which: hbe is called upon to decide; while Order XLI, Rule 27 
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Crm confers very limited powers upon a court of appeal in the matter of 
‘933 + «admitting fresh evidence. 

— The only question that remains to be considered is question No. 5. 
Bmapumal "The facts are that the assessees had shown in their return a sum of ` 
v. Rs. 4,000 odd as interest paid by the joint family. The Income-tax Officer 
Income-rax made an allowance to that extent. In appeal before the Assistant Com- 
COMMISSIONER missioner a deduction of income-tax was claimed on no less than Rs. 80,000 
Nismat- odd alleged to have been paid to individual members of the joint family 
ullab, J- as interest on sums deposited by them. In other words, the correctness of 
their return was repudiated. The Assistant Commissioner refused, in 
these circumstances, to investigate this belated and inconsistent claim. He 
had a discretion to do so; and no error of law can be imputed to him. in 

this view I answer the Sth question in the affirmative. 

I agree with my learned brother as regards costs. . 

By THE Court—Questions Nos. 1, 2 and 4 are answered in the nega- 
tive, and questions Nos. 3 and § in the affirmative. The assessees will pay 
three-fourths of the costs of the opposite party, who will pay one-fourth 
of the costs of the assessees. ‘The fee of the counsel on either side is assessed 
at Rs. 400 (four hundred) including fees payable on application under 














Sec. 66(3) for statement of a case. Reference answered 
MATEONTAS FULL BENCH — 
1934 PUSHONG (MR. A. F. H.) (Petitioner) 
March 21 Versus 
MRS. E. O. PUSHONG (Respondent) 
ee J g AND 
Ba T LARRY PAT FARRELL (Co-Respondent)* 


Divorce Act, Sec. 17—Guilty respondent—Whether can move High Court for 
confirmation of decree of District Judge. 

Where in a suit for dissolution of marriage a decree nrs: has been made, 
only the innocent party can move the court for a decree absolute. The 
court will not entertain an application made by the guilty party. 

An application made to the High Court by a guilty respondent to a 
divorce petition for confirmation of the decree for dissolution of marriage 
made by the District Judge does not hie. 

Ousey v. Ousey, [1875] 1 Probate Division 56 followed. 


Saila Nath Mukerji for the petitioner. 
The judgment of the Court was delivered by 
Young, J. Young, J.—This is an application by a guilty respondent to a divorce 
- petition for confirmation of the decree of the learned District Judge. The 
only point for our decision is whether such an application lies. Sec. 17 
of the Indian Divorce Act, under which this application is made, enacts 
as follows: 
Every decree for dissolution of marriage made by a District Judge shall 
be subject to confirmation by the High Court. 
*Matrimonial Ref. 1 of 1930 
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, There is nothing in the wording of the section itself which gives any 
guidance as to which of the parties to a divorce petition may move the 
court. We have, therefore, to look to the practice as it exists in Englan 
for guidance in this matter. The practice in England is clear. It has 
for long been held in England that only the innocent party can move the 
court for a decree absolute. The court will not listen to the guilty party. 
We may refer here to the well known case of Ousey v. Ousey'. The 
learned Judge in that case said as follows: 
The principle that the powers of the court are to be exercised only on 
of the innocent, is illustrated by the case of Hulse v. Hulse, 24 L. T. 
847 where the court refused to make a decree absolute on the ground that 
the petitioner had been guilty of adultery after the decree nisi. If then I 
were to make the decree absolute at the instance of the respondent, I shall 
be in effect giving relief not to the innocent, but to the guilty, and upon 
the ground of her own guilt. 

That case has been followed in numerous other cases, notably in Lewis 
v. Lewis" and Rutter v. Rutter. 

It appears to us that this principle should be followed in India on an 
application to confirm a decree by a lower court, under Sec. 17. 

Until confirmation of decree the proceedings are not finished, the 
marriage is not dissolved, and it appears to us to be contrary to principle 
that a marriage should be dissolved on the' motion of the guilty party. On 
this ground, therefore, we hold that this application does not lie, and we 
dismiss it accordingly. Application dismissed 


*[1875] 1 Probate Division 56 *[1892] Probate Division 212 
3 [1921] Probate Division 421 


SHANKAR LAL anD oTHERs (Applicants) 
versus 

; SHYAM SUNDAR LAL (Objector) * 

Civil Procedure Code, Secs. 11 and 47 and Or. 22, R. 5—Execution proceedings 
—Deceased judgment-debtor—Two sets of claimants—Decision of execution 
court—Effect of—Whether operates as res judicata. 

Where the execution court determines the question as to which of two 
sets of persons were the heirs of the deceased judgment-debtor, the order 
does not purport to decide the dispute between these two sets of claimants 
for all purposes so as to operate as res judicata in any subsequent litigation 
that may result out of an independent suit. The effect of the order merely 
is that the sale would be binding on both these sets of defendants. It 
would in no way affect the title to any property that may be left over 
after the decree is satisfied, 


EXECUTION First APPEAL from a decree of MAULVI MUHAMMAD 
Tagor Kuan, Subordinate Judge of Farrukhabad. 

N. C. Vaish for the appellants. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is an appeal by certain persons who claimed to 
be the relations on the father’s side of the deceased judgment-debtor, Mst. 


Ram Devi. The decree-holder, in execution of his decree against Mst. 


*E. F. A. 391 of 1933 š 
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Ram Devi who was alleged to be in possession of her estate as a Hindu 
daughter had sought to execute the decree by sale of her assets and had ` 
impleaded these applicants as well as the husband of the deceased, namely, 
Shyam Sundar. ‘The decree-holder was not concerned with the question 
who was the real heir to the estate of the deceased because all that he was 


Sunpar Lar interested in was the realisation of the amount due to him out of the assets 


Sulaiman, 


C. J 


of the deceased. 

Shyam Sundar put forward the case that the deceased had left a 
minor son on her death and therefore the estate devolved on him and 
after him on the husband of the deceased. The relations on the father’s 
side of Mst. Ram Devi put forward the case that the minor son had pre- 
deceased Mst. Ram Devi and that accordingly on her death her property 
devolved on her relations on the father’s side. 

Under Order XXII, Rule 12 it was not absolutely necessary for the 
court below to apply the provisions of Rules 3, 4, and 8 of that Order to 
an execution proceeding, but it was necessary in order to avoid all future 
trouble to have all possible claimants before the court in case they wanted 
to urge any objection. The court below however went into this question 
thinking that it was its duty to proceed under Order XXII, Rule 5 and 
determine the question who was the heir of the deceased. It has recorded 
a finding in favour of the husband Shyam Sundar and against Mst. Ram 
Devi’s relations on the father’s side. Obviously this was a decision of a 
dispute between two sets of persons who were claiming to be the heirs of 
the deceased judgment-debtor. It was not at all a dispute between the 
decree-holder on the one side and the judgment-debtor on the other. 

It is quite clear that if in a suit an order had been made under Order 
XXII, Rule 5 determining such a question no appeal would have lain there- 
from as no appeal is provided in Order XLII, Rule 1. It is equally clear 
that even in an execution proceeding the order is a summary order deciding 
who should be treated for the purposes of the execution as the representa- 
tive of the deceased. It does not purport to decide the dispute between 
these two sets of claimants for all purposes so as to operate as res judicata in 
any subsequent litigation that may result out of an independent suit. The 
effect of the order merely is that the sale would be binding on both these 
sets of defendants. It would in no way affect the title to any property 
that may be left over after the decree is satisfied. In these circumstances 
we do not think that any appeal lies to this Court. 

There seems to be some conflict between the decision in Parsotam Rao 
v. Janki Bai and the decision in Rajbshadur v. Narayan Prasad’. But 
both these cases related to suits and not to execution proceedings. In the 
present case we are of opinion that the order passed by the court below does 
not fall under Sec. 47 of the Civil Procedure Code because in our opinion 
the question has not arisen between the parties to the suit in which the 
decree was passed, or their representatives, and relating to the execution, 
discharge or satisfaction of the decree, within the meaning of that section 
and it is therefore not necessary to consider which of the two rulings 
referred to above should be preferred. We accordingly dismiss the appeal. 

Appeal dismissed 
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SUKHAN SINGH alias SUKHDEO SINGH ann ormers (Objectors) 
UCT SUS 


UMA SHANKAR MISIR anD orHers (Decree-holders)* 


Civil Procedure Code, Sec. 144 and Tenancy Act of 1926, Sec. 19—Trial Court 
decrees suit for possession—Possession obtained in execution of decree— 
Plaintiff lets out lend to tenants—Decree reversed on appeal—Application for 
restitution—W hether defendant entitled to have land restored to her free 
from tenancy rights created by plaintif—Whether Sec. 19, Tenancy Act, 
protects such tenants. 

On the plaintiff’s suit for possession being decreed by the trial court, the 
plaintiff obtained possession in execution of the decree. While in possession 
the plaintiff let out the land to tenants. The decree of the trial court was 
reversed on appeal. Thereupon the defendant instituted restitution 
proceedings under Sec. 144, C. P. C. impleading in her application the 
persons who were admitted as tenants by the plaintiff. The tenants 
contended that the defendant was not entitled to actual possession as 
against them; as they had become statutory tenants under Sec. 19, Tenancy 
Act, because they were admitted as tenants by the plaintiff, who was 
then in possession as proprietor. Held, that the defendant was entitled to 
have the lands restored to her free from any tenancy rights created by the 
plaintiff, and the tenants in such a case cannot claim protection under Sec. 
19, Tenancy Act. f 

Sec. 19, Tenancy Act, confers statutory rights upon tenants who are 
admitted as such by the person having the right to let. A person in 
wrongful and temporary possession of land has no right to let, and cannot 
consequently create statutory rights by admitting others as tenants. 

Rajjabali Khan v. Faku Birt, 134 I. C. 906 considered. 


EXECUTION First APPEAL Soni a decree of Basu Bno Basi Prasan, 
Additional Subordinate Judge of Benares. 


N. C. Vaish for the appellants. 
Appeal heard under Order 41, Rule 11, C. P. C. 


The following judgment was delivered by 


NIAMATULLAH, J.—These two appeals arise out of proceedings under 
Sec. 144, C. P. C. The appellants objected to restitution being made under 
Sec. 144, Civil Procedure Code, to a lady named Chandrajota Kunwar, 
so far as it was claimed in denial of the appellants’ rights as statutory 
tenants. The lower court dismissed the appellants’ objection and delivered 
actual possession of the lands in dispute to Mst. Chandrajota Kunwar. 

It appears that the Collector of Benares, who was in charge of the 
estate known as Sakaldiya estate, instituted a suit against Mst. Chandra- 
jota Kunwar for setting aside an agreement and for possession of property 
of which the lands now in dispute were parts. It is not necessary to 
enter into the details of the controversy between the parties to that suit. 
Suffice it to say that it was a suit for, inter alia, the relief of possession 
against Mst. Chandrajota. The suit was decreed by the court of first 
instance on March 17, 1930, and possession was delivered to the Collector 
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on May 26, 1930. Chandrajota preferred an appeal to this Court, which 
reversed the decree of the court of first instance on September 5, 1933 and’ 
dismissed the Collector’s suit. Mst. Chandrajota then applied for restitution 
under Sec. 144, C. P. C., praying for delivery of possession of the property 
which had been taken possession of by the Collector in execution of the 
decree of the first court, since reversed by the High Court. She implead- 
ed in her application the present appellants, who claimed to be tenants 
admitted by the Collector in the interval after delivery of possession to 
him and before the decision of the High Court. 

It is not disputed that the lands now in dispute were originally 
cultivated by certain tenants, who were actually in possession when the 
Collector took delivery of possession. It is mentioned in the judgment 
of the learned Sub-judge that those tenants were dispossessed and the 
officials of the Court of Wards let the lands to the appellants at lower 
rents. The learned advocate for the appellants has referred me to the 
statement of the patwari, who says that the original tenants themselves 
relinquished the lands in dispute and thereupon the officials of the Court 
of Wards let the lands to the appellants. In my opinion it makes no 
appreciable difference if the case is decided on the assumption that the 
out-going tenants had voluntarily relinquished the land, which was subse- 
quently Jet to the appellants by the officials of the Court of Wards. The 
appellants claim that Mst. Chandrajota Kunwar is not entitled to actual 
possession as against them, as they became statutory tenants under Sec. 19, 
Agra Tenancy Act, because they were admitted as tenants by the Collec- 
tor, who was then in possession as proprietor. The principal question 
between Mst. Chandrajota and the appellants in the lower court was 
whether they were statutory tenants, as claimed by them. If not, 
Mst. Chandrajota’s right to take actual possession can hardly be said to be in 
doubt. 

Sec. 144, C. P. C. makes it imperative, where a decree passed by the 
court of first instance is reversed on appeal, that the court should place 
the winning party in the position which he or she would have occupied 
but for such decree. Mst. Chandrajota is entitled to have her lands restored 
to her free from all encumbrances, including any tenancy that might 
have been created in the meantime by the party who was successful in the 
first court but eventually was found to have no title to the land. Resti- 
tution under Sec. 144 can be claimed not only against the opposite party, 
but also his representatives or persons deriving title from him. The 
terms of Sec. 144 present no difficulty to my mind; and I have no hesita- 
tion in holding that, unless Sec. 19, Agra Tenancy Act, on which reliance 
is placed by the learned advocate for the appellants, leads to a different 
conclusion, Sec. 144, C. P. C. in terms applies to the facts of this case. 

My attention has been drawn to Rayjabali Khan v. Faku Birit, which 
is strongly relied on by the learned counsel for the appellants. The facts 
of that case are complicated, and it may be that, in the peculiar circum- 
stances thereof, the conclusion arrived at by the learned judges was correct. 
There are, however, some observations which, I regret, I am unable to 
accept. In that case one Rajjabali had instituted a suit for possession 
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„against the defendant and obtained an ex parte decree. He executed 
certain sub-leases in favour of third persons. Subsequently the ex parte 
decree was set aside, and Rajjabali’s suit was eventually dismissed. ‘The 
successful defendant applied for restitution against the sub-lessees let into 
possession by Rajjabali. The learned Judges held X 
That the sub-leases were created by Rajjabali in favour of the opposite 
parties Nos. 13 to 23 not under the decree nor as a direct or immediate 
consequence of it, and, as the said defendants were strangers to the litigation 
and were in no sense the legal representatives of Rajjabali, no order of 
restitution should have been made against them. 

With all respect I am unable to accept the view that the lessees can- 
not be considered to be the “representatives” of their lessors as against a 
person who is found to be the real owner of the land and who was 
temporarily dispossessed by the lessor. The words “legal representatives” 
have not been used in Sec. 144, but it casts a duty on the Court to place 
the parties in the position which they would have occupied but for the 
decree subsequently reversed. This cannot be done, unless the lessees 
introduced after the decree of the first court be removed from possession. In 
the case noted above the learned Judges have made some remarks on the use of 
the words “So far as may be” in Sec. 144. There might have been some 
difficulty in that case in removing the sub-lesseés having regard to the provi- 
sions of the tenancy law then in force. I do not see any difficulty in 
removing the appellants in this case unless they are protected by Sec. 19 
of the Agra Tenancy Act, which I shall presently consider. 

Sec. 19 of the Agra Tenancy Act provides that subject to the provi- 
sions of Sub-sec. 3 of Sec. 8 (which need not be considered in this case), 
every person who is after the commencement of this Act (Act No. III of 
1926) admitted as tenant without a right of occupancy to land other than 
sir, grove-land, pasture-land, or land covered by water and used for the 
purpose of growing singhara or other similar produce, shall be called a 
statutory tenant and, subject to the provisions of this Act, shall be entitled 
to a life-tenancy of his holding. It is contended that the section does not 
expressly state as to who is entitled to “admit” to tenancy. It is said that 
anyone for the time being in possession of a proprietary tenure—though 
he may be subsequently found to have no title to it—has power to admit 
to tenancy. In my opinion this line of reasoning is untenable. If a 
trespasser takes forcible possession of land. belonging to another, and 
during the pendency of the suit brought by the owner against the tres- 
passer the latter admits third persons as tenants, it is, in my opinion, an 
impossible proposition that the successful plaintiff cannot take actual pos- 
session. If the contention, put forward before me, be accepted as sound, 
the person for the time being in possession—though a trespasser—can saddle 
the real owner, who is struggling for the recovery of his property, with 
tenants, who may be highly undesirable from his point of view. Such a 
view is not only. opposed to natural justice but, in my opinion, offends 
against Sec. 52, Transfer of Property Act, which clearly provides that, 
during the pendency in any court of a contentious suit or proceeding in 
which any right to immoveable property is directly and specifically in 
question, the property cannot be transferred or otherwise dealt with, It 
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cannot be reasonably contended that, during the pendency of a suit, in 
which certain lands are in dispute, admitting tenants to those lands is not 
“dealing with” the lands. I can make no distinction between a case in 
which a person taking forcible possession of land lets it out to tenants 
during the pendency of the suit brought for its recovery and the case of 
a person who takes possession of it in execution of a decree passed by the 
first court but subsequently reversed on the finding that he has no right 
to the land erroneously decreed to him. In either case the character of his 
possession is the same, viz., wrongful. In my opinion Sec. 19 of the Agra 
Tenancy Act confers statutory rights upon tenants who are admitted as 
such by the person having the right to let. A person in wrongful and 
temporary possession of land has no right to let, and cannot consequently 
create statutory rights by admitting others as tenants. 

Tt is argued that Mst. Chandrajota was entitled to receive rent from 
the tenants who occupied the lands before the Collector took delivery of 
possession and that she is entitled to receive it now from the present 
incumbents, so that she would be practically restored to the position which 
she occupied, even if the appellants are recognised as statutory tenants. I 
am unable to accept this view. The amount of rent is not the only 
consideration which weighs with a landholder. The appellants may be 
undesirable tenants from her point of view and, in any case, they may not 
be as good as the tenants who occupied the land when she lost possession. 
I hold that the position of the appellants as tenants, statutory or other- 
wise, is not consistent with the position which Mt. Chandrajota Kunwar 
occupied when she-lost possession. 

The learned counsel for the appellants argues that -the appellants are, 
at the worst, persons taking or retaining possession of the lands in dispute 
without the consent of the landholder under Sec. 44 of the Tenancy Act, 
and that a suit for their ejectment must be brought in the revenue court, 
which has exclusive jurisdiction. It is true, that Sec. 230 provides that 
all suits and applications of the nature specified in the 4th Schedule shall be 
heard and determined by the revenue courts and that in the 4th Schedule, 
Group B, suits under Sec. 44 for ejectment of trespassers are mentioned. 
If Mst. Chandrajota Kunwar had instituted suits in a civil court for 
recovery of possession against the appellants, treating them as trespassers, 
the argument would fall to be considered. In the case before me, the 
position is materially different. The lady is applying for restitution, and 
in doing so prays for actual possession under Sec. 144 against the Collector 
and those claiming title from him. In my opinion Sec. 230, Tenancy Act, 
relied on, has no application to the circumstances of the present case. 

For the reasons stated above, I hold that the lower court took a correct 
view cf the rights of the parties. These appeals are dismissed under Or. 
41, Rule 11, C. P. C. 

Appeal dismissed 
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TARA PRASAD SINGH AND ANOTHER (Plaintiffs) 
UCTSUS 
RAJA SINGH and oruHers (Defendants) * 
Cwil Procedure Code, Sch. II, Para. 15—Refusal of one of the arbitrators to sign 
the award—Effect of. 

Where the arbitrators had arrived at a decision but merely waited to sign 
the award, and in the interval between the decision and the signing of the 
award, one of them changed his mind and refused to sign it, it does not 
necessarily follow that the arbitrators have been guilty of misconduct in 
framing the award and filing it in court. ‘ 

Ram Sundar Tewari v. Mst. Kulwanti, 20 A. L. J. 392 relied on. 


Criviz REVISION against the order of BABU NIRANJAN LAL GUPTA, 
Second Additional Munsif of Azamgarh. 


N. Upadhiya (for K. L. Misra) for the applicants. 
Shambhu Prasad (for Shiva Prasad Sinha) for the opposite parties. 


The following judgment was delivered by 


KENDALL, J.—Mr. Upadhiya who holds the brief of Mr. Kanhaiya 
Lal Misra, counsel for the applicant, appeared before I signed my first order 
and I have allowed the case to be argued on the merits. 

This is an application for the revision of an order of the Additional 
Munsif of Azamgarh dismissing an objection to an award made by certain 
arbitrators. The facts are given in the order of the learned Additional 
Munsif. The objection has been made on the ground that one of the 
three arbitrators who had been appointed by the parties refused to sign the 
award. It was indeed stated on behalf of the applicant that he had not 
taken any part in the arbitration proceedings. ‘The court has found as a 
fact that all the arbitrators had arrived at a decision with respect to the 
subject-matter of dispute, that they waited to give the award in the hope 
that the parties might compromise, and then, when there was no compro- 
mise, one of the arbitrators refused to sign the award and filed his resig- 
nation. After considering the matter the court has found that this did 
not amount to misconduct on the part of the arbitrator. 

It has been argued by Mr. Upadhiya on behalf of the applicant that 
an important question of law is raised here and that there is considerable 
conflict of opinion about it, namely, whether the absence of the signature 
of one of several arbitrators would vitiate an award. In support of this 
contention he has referred me to the cases of Nand Ram v. Fakir Chand', 
` Ramdas Sahu v. Judagi Lohar? and Ramesh Chandra Dhar v. Karunamoys 
Dutt}. There are other decisions of other courts to which however I did 
not wish him to refer me, as on a point of this kind the authority of the 
Allahabad High Court would seem to be sufficient. It was certainly held 
in the case of Nand Ram v. Fakir Chand that the presence of all the 
arbitrators at all the meetings was necessary, and especially at the Jast 
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meeting when the final act of arbitration is done. Consequently where 
three arbitrators were appointed and one subsequently refused to act and 
withdrew from the arbitration, then in spite of the fact that the 
reference had provided for a decision by a majority of the arbitrators, it 
was held that the court could not pass a decree on the award of the arbi- 
trators who remained after the resignation of the one. ‘This is a decision 
of two Judges dated 1885. 

On the other hand there is a later Bench decision, the case of Ram 
Sundar Tewari v. Mst. Kulwanti* dated 1922 in which it was decided that 
where one of several arbitrators had agreed to an award but wilfully 
refused to sign it, it was held that though the absence of his signature was 
a legal flaw, the court was justified in affirming the award. 

It appears to me that the failure of one of several arbitrators to sign 
an award may have a different effect in different cases, but that if one of 
the arbitrators withdraws from the arbitration altogether and refuses to 
co-operate with his colleagues, and they nevertheless proceed to give an 
award without his help, that must amount to misconduct. But if, as has been 
found to have been the case here, the arbitrators had arrived at a decision 
but merely waited to sign the award, and in the interval between the 
decision and the signing of the award, one of them changed his mind and 
refused to sign it, it does not necessarily follow that the arbitrators have 
been guilty of misconduct in framing the award and filing it in court. 
The trial court has considered the matter carefully and has come to the 
conclusion that there has been no misconduct. If this decision was 
obviously wrong in law, the result would have been that in accepting the 
award and basing a decree on it the court would have been exercising a 
jurisdiction with which it is not vested by law. If, on the other hand, the 
decision is not obviously wrong in law and has been arrived at after a 
judicial consideration of the circumstances, it cannot be said that the court 
has acted without jurisdiction, and no application under Sec. 115, Civil 
Procedure Code will lie. The application therefore is dismissed with costs. 


Application dismissed 
‘20 A. L. J. 392 


SARNAM SINGH AND OTHERS 
versus 


KING-EMPEROR* 


Penal Code, Sec. 368—Inter pretation of—Offence under Sec. 368— Accused liable 
to punishment in the same manner as an accused under Sec. 366—W hether 
accused triable exclusively by Court of Session—Criminal Procedure Code, 
Sec. 428—Addstional evidence—When may be taken. 


On a true construction of Sec. 368, I. P. C. it cannot be said that an 
offence under Sec. 368, I. P. C. should be tried by a court of session when 
the girl was wrongfully confined or concealed for the purpose of forcing 
her to illicit intercourse. 

Where two months before the appeal was actually heard, the accused 
presented a petition to the Sessions Judge that further evidence in the 

*Cr. A. 559 of 1934 


A.L. JER: HIGH COURT 1235 


shape of a certain report made by the complainant before the police, which Cawan 


was in direct conflict with the evidence given by her in the present case, be 
brought on the record, and the court refused the application, keld, that 
it was the duty of the prosecution to have placed that report before the 
court, and in the interests of justice it was necessary that the additional 
evidence should have been taken. ~ 
CRIMINAL REVISION from an order of M. A. ANnsart Esq., Sessions 
Judge of Etah. 


T. A. Bradley and K. D. Malaviya for the applicants. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


` The following judgment was delivered by 


Bajpal, J.—This is an application by Sarnam Singh, Kishan Lal and 
Ram Phool alias Man Phool who were tried by a magistrate of the first 
class under Sec. 368, I. P. C. and sentenced to one year’s rigorous imprison- 
ment and Rs. 100 fine. ‘Their conviction and seritence were affirmed in 
appeal by the learned Sessions Judge. 

In revision it has been argued gefore me that the learned magistrate 
had no jurisdiction to try this case. It is said that under Sec. 368, I. P. C. 
the accused who wrongfully conceals or keeps in confinement a kidnapped 
or abducted girl shall be punished in the sama manner as if he had 
kidnapped or abducted such person with the same intention or knowledge 
or for the same purpose as that with or for which he conceals or detains 
such person in confinement. The argument is that it is possible that 
according to circumstances an offence under Sec. 368, I. P. C. might be 
punishable in the same manner as an offence under Sec. 363, I. P. C. or 
as an offence under Section 366, I. P. C. An offence under Sec. 363, 
I. P. C. is triable by a court of session, presidency magistrate or magistrate 
of the first class, but an offence under Sec. 366, I. P. C. is triable exclusively 
by a court of session. 

In the present case the prosecution case is that the girl in question 
was wrongfully concealed for the purpose of forcing her to illicit inter- 
course and therefore the present accused would be liable to punishment in 
the same manner as an accused under Sec. 366, I. P. C. The present 
offence under Sec. 368, I. P. C. according to the contention of the learned 
advocate for the applicants was triable exclusively by the court of session, 
inasmuch as an offence under Sec. 366, I. P. C. is exclusively triable by a 
court of session. 

I am unhesitatingly of the opinion that the contention of the appli- 
cant, though plausible, has no substance. Sec. 368, I. P. C., according to the 
Schedule, is triable by a court of session, presidency magistrate or magis- 
trate of the first class and not exclusively by a court of session. Learned 
counsel, however, argues that three classes of courts are given in the 
Schedule and the meaning of the Legislature is that a particular offence 
will be triable by a particular court according to the knowledge or the 
intention of the accused. The words used in the section, however, are 
shall be punished in the same manner” and not “shall be tried and punished 
in the same. manner.” Punishment begins after the trial is over and does 
not commence with the initiation of the trial. It was then said that if 
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a particular offender can be punished under Sec. 368, I. P. C., by reason 
of his intention, knowledge or purpose, with imprisonment of either des- 
cription for ten years and fine then he should be tried exclusively by a 
court of session. That, it was said, was the policy of the Legislature. 
Here again, I find that the factor which determines the court by which an 
offence is to be tried is not the amount of punishment to which the offender 
may be liable but the seriousness of the offence itself. For instance, 
several offences where the punishment provided is up to seven years are 
triable by a court of session, presidency magistrate or magistrate of the first 
class (Sec. 325, I. P. C. may be mentioned) and as against this under Sec. 
218, I. P. C. the punishment is only three years and yet the offence is triable 
by a court of session exclusively. 


I am, therefore, of the opinion that neither on the wording of Sec. 
368, I. P. C. nor on the policy of the Legislature can it be argued that an 
offence under Sec. 368, I. P. C. should be tried by a court of session when 
the girl was wrongfully confined or concealed for the purpose of forcing 
her to illicit intercourse. It might be mentioned here that in connection 
with Sec. 109, I. P. C. it has been distinctly stated in the Schedule that 
the offence will be tried by the Court by which the offence abetted is tri- 
able and there was nothing to prevent the Legislature from using the 
same phraseology in the Schedule when Sec. 368, I. P. C. was mentioned. 


‘The applicants’ contention does not gain any strength because of the 


expression “in the same manner in Sec. 368, I. P. C.” 


The next contention that was advanced before me was that the 
learned Sessions Judge should not have rejected the application of the 
accused under Sec. 428, I. P. C. It appears that on April 4, 1934, two 
months before the appeal was actually heard, the applicants presented a 
petition to the learned Sessions Judge by which they prayed that further 
evidence on the following particulars (a) the production and proof of the 
first information report about the case and further examination of the 
complainant with respect to it, her age and her alleged concealment, (b) 
the production of the record of the case—Pem Singh v. Ram Chander 
under Sec. 498, I. P. C.—and proof of certain papers in that record such 
as report etc., if necessary, be taken. ‘This application was supported by 
an affidavit in which it was stated that the applicants were not aware of 
a report made by Mst. Renuka before the police. It was mentioned in 
the application that the statement of Mst. Renuka made before the police 
officer at Barla police station was in direct conflict with the evidence 
given by her in the present case and that if that report had been before the 
court then the accused could not have been convicted. 

The learned judge thinks that the applicants could have known of the 
existence of this report if they had used due diligence. The proceedings in 
this case in the presence of the accused commenced in the court of the trial 
Magistrate on January 21, 1934 and finished on January 29, 1934. It may 
be that the applicants were in great trouble during these eight days and they 
could not find out even with due diligence that Mst. Renuka, the com- 
plainant, had made a statement before the police at Barla on or about 
May 20, 1933. 


e 
AL JR HIGH COURT 1237 


I am of the opinion that the application of the accused dated April 
` 4, 1934 ought to have been granted, and my reasons are that it was the 
duty of the prosecution in the present case to have placed that report 
before the court and if the prosecution did not do so and as the accused 
had not come to know of this report at an earlier stage, in the interest of 
justice, it was necessary that.additional evidence should have been taken 
by the learned Sessions Judge. I have not gone into the merits of the 
case and I am not prepared either to differ from the findings of the courts 
below or to agree with them at this stage. 

The result is that I allow this application, set aside the order of the 
learned Sessions Judge and allowing the application of the applicants to the 
learned Sessions Judge dated April 4, 1934 which application was reiterated 
before me orally, I direct the learned judge to take the evidence mentioned 
in the application himself and re-hear the appeal after taking into consi- 
deration the materials on the record and the additional evidence taken by 
the learned judge. 

Application allowed 


MAHARAJ KUMAR or VIZIANAGRAM—In re* 


Income Tax Act (XI of 1922), Sec. 14(1)—Apphcability of—Allowance received 
by younger brother of holder of an impartsble estate—Allowance paid from 
income of estate—Whether lable to tax—Sec. 4(3) (v)—Whetbher such 
allowance liable to exemption under Sec. 4(3) (vit). 


Sec. 14(1), Income Tax Act (XI of 1922), can apply only if two 
conditions are satisfied. The assessee should establish that he is a member 
of a Hindu undivided family, and further that the sum in question has 
been received by him by virtue of his position as a member of the undivid- 
ed family. 

Where the assessee, who was the younger brother of the present-proprie- 
tor of an ancestral impartible estate, received a certain sum as allowance 
from the income of the impartible property, held, that the assessee as a 
member of the family having acquired a right in the ancestral property 
by birth cannot but be considered to be a member of a joint Hindu 
family with the holder of the estate within the meaning of Sec. 14(1), 
Income-Tax Act, in the absence of proof that the assessee ever indicated 
expressly or by necessary implication that he renownced his right of suc- 
cession to the estate; and the allowance received by him was not liable to 
income-tax and super-tax unless it was shown by the income-tax depart- 
ment that the assessee was not entitled by custom to any maintenance out 
of the income of the estate. 

Held, further, that if the allowance is not received by the assessee as a 
member of an undivided family, his source is not the original source 
through which the estate received the money. Hus immediate source is 
the bounty or gift by the estate, in which case it cannot be considered to 
be agricultural income and cannot be exempt from income-tax under 
Sec. 4(3) (viii). 


ORDER on reference submitted by the Commissioner of Income-Tax 
maces Sec. 66 of the Income-Tax Act. 
2 *Mis. Case 426 of 1933. 
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Sw Tej Bahadur Sapru, K. N. Kutju and Shah Jamil Alam for the 
assessee. ` 
K. Verma for the Commissioner of Income-tax. 


The Court delivered the following judgment:— 


This is a reference by the commissioner of income-tax under Sec. 66 
of the Income-tax Act. The assessee is Maharaj Kumar of Vizianagram, 
the younger brother of the present Maharaja of that estate and the second 
son of the late Maharaja who died in 1922. The question that has been 
submitted for decision by this Court is as follows:— 

Whether, on the facts of the case, the amount of Rs. 1,20,000 received, 
annually by the assessee from the Vizianagram Raj is liable to income-tax 
and super-tax, or is exempt either under Sec. 14(1) of the Act or Sec. 
4(3) (vui) thereof as being agricultural income? 

The facts to which reference has been made in the question are as 
follows:— 

The late Maharaja of Vizianagram executed a deed of trust on Octo- 
ber 28, 1912. The deed provided that the trustee Mr. Flower, who was 
to take over the possession and management of the estate sm presenti, 
should pay off the debts then due from the Maharaja, that the heir- 
apparent should become the immediate beneficiary for whom the trustee 
was to manage the estate, and that the estate should be made over to the 
beneficiary on his attaining the age of twenty-one. The deed reserved a 
sum of Rs. 25,000 a month, besides certain other benefits which need not 
be mentioned, for the Maharaja himself. It also provided that the younger 
son, the present assessee, should receive an allowance of Rs. 5,000 a month 
on attaining majority. 

The deed of trust was given effect to, and so far as the record shows, 
the Maharaj Kumar was in receipt of the allowance fixed for him by the 
deed. The assessee attained majority in 1924 or 1925. By a deed dated 
February 11, 1928, the present Maharaja, the elder brother of the assessee, 
enhanced the amount of maintenance of the assessee to Rs. 10,000 a month. 

The Maharaj Kumar has since settled down in Benares in these 
provinces, and owns certain other properties besides his allowance. He 
was required by the income-tax department to make a return of his income 
for the year 1931-32. The return which he made showed a sum of 
Rs. 20,317 as his total assessable income. He did not include the sum of 
Rs. 1,20,000 received by him in that year as his allowance under the deed 
of trust and the deed of settlement, to which reference has already been 
made. The income-tax officer sent back the return asking him to include 
that sum as part of his assessable income. He complied with the demand 
in making a fresh return but objected to the inclusion of his allowance as 
part of his assessable income. The income-tax officer made an assessment on 
his total income including the Rs. 1,20,000. His appeal to the assistant 
commissioner was unsuccessful. The. commissioner of income-tax has 
made the present reference at his instance. 

- The questions which the commissioner was required by the assessee to 
refer to this Court for decision were four. The commissioner thought 
they had been inartistically framed and did not adopt them for reference 
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to this Court. He framed the question which we have quoted above and 
* which he thought covered all the points which the assessee desired to raise. 
As will appear from a subsequent part of our judgment the question 
framed by thé commissioner does not include an important aspect of the 
case which was the subject- matter of question No. 2 framed by the assessee. 

Taking the question framed by the commissioner it will appear that 
it can be divided into two distinct issues: (1) Whether the assessee is 
exempt from payment of income-tax on the sum of Rs. 1,20,000 received 
by him as his allowance from the Vizianagram estate under Sec, 14(1) of 
the Income-tax Act, and (2) Whether that sum being part of agricultural 
income of the estate is exempt from taxation under Sec. 4(3) (viii)? 

Sec. 14(1) of the Income-Tax Act, referred to in the first issue, runs 
as follows:— 


The tax shall not be payable by an assessee in respect of any sum which 
he receives as a member of a Hindu undivided family. 


The case put forward on behalf of the assessee is that he and the 
Maharaja are members of an undivided Hindu family and that the allow- 
ance of Rs. 10,000 a month received by him is paid to him as a member 
of that family. The commissioner of income-tax on the other hand 
maintains that the assessee can in no sense be considered to be a member 
‘of a joint Hindu family with the present Maharaja as, firstly, he is separate 
in food and residence, and, secondly the Vizianagram estate is an 
impartible estate which descends on a single heir, who is in this case, the 
present Maharaja. The commissioner has not expressed any opinion on 
the further question whether, assuming that the assessee is a member of 
an undivided Hindu family, the allowance received by him is a payment 
made to him as a member of that family. This is set out in the assessee’s 
second question but is not covered in the question framed by the commis- 
sioner. In course of the arguments before us that point assumed consider- 
able importance and was discussed by learned counsel on both sides at 
length. 

It is clear to us that Sec. 14(1) can apply only if two conditions are 
made out. ‘The assessee should establish that he is a member of a Hindu 
undivided family, and further thar the sum in question has been received 
by him as such. It seems to us that the relation of cause and effect must 
exist between the position of the assessee as a member of a Hindu undivided 
family and the receipt by him of the sum which is in question 
for the purpose of assessment. If a person who is a member of a 
Hindu undivided family receives an allowance not because he is such 
a member but wholly apart from that position, Sec. 14(1) does not 
apply. It is only if the assessee has received’ the sum in question by virtue 
of his position as a member of the undivided family, to which he claims 
to belong, that the application of Sec. 14(1) is attracted. 

The commissioner disposed of the whole controversy on the short 
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cannot be decided solely with reference to the manner in which the 

assessee and the Maharaja are leading their lives. The fact that. one lives 
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being members of an undivided Hindu family. - It is not disputed by the 
assessee that the Vizianagram Raj is an impartıble estate which descends - 
upon a single heir. It is, on the other hand, not disputed by the income- 
tax department that it is an ancestral estate which has been in the family 
for several generations. The characteristics of such an estate have been the 
subject of numerous judicial decisions including a number of rulings of 
their Lordships of the Privy Council. We may refer to the latest case on 
the point, Shibaprasad Singh v. Prayagkumari Debec’. After referring 
to the well known dictum that custom supersedes the general law so far as 
it goes but the latter prevails for all purposes outside the custom, their 
Lordships observed as follows:— 


Impartibility is essentially a creature of custom’ In the case of ordi- 
nary joint family property, the members of the family have (1) the right 
of partition, (2) the right to restrain alenations by the head of the 
family except for necessity, (3) the mght of maintenance, and (4) the 
right of survivorship. The first of these rights cannot exist in the case 
of an impartible estate, though ancestral, from the very nature of the 
estate. The second ıs incompatible with the custom of impartibility as 
laid down in Sartaj Kuari’s case, I. L. R. 10 All. 272, and the first Pitta- 
pur case, I. L. R. 22 Mad. 3335 and so also the third as held in the second 
Pittapur case, I. L. R. 41 Mad. 778. To this extent the general law of the 
Mitakshara has been superseded by custom, and the impartible estate, 
though ancestral, ıs clothed with the incidents of self-acquired and separate 
property. But the right of survivorship is not inconsistent with the 
custom of impartibility. This right, therefore, still remains, and this is 
what was held in Basynath’s case, I. L. R. 43 All. 228. To this extent the 
estate still retains its character of joint family property, and its devolution 
is governed by the general Mitakshara law applicable to such property. 
Though the other rights, which a coparcener acquires by birth in joint 
family property, no longer exists, the birth-right of the senior member to 
take by survivorship still remains. Nor is this right a mere spes succes- 
stonis similar to that of a reversioner succeeding on the death of a Hindu 
widow to her husband’s estate. It is a right, which is capable of being 
renounced and surrendered. Such being their Lordships’ view, it follows 
that, in order to establish that a family governed by the Mitakshara, in 
which there ıs an ancestral impartible estate, has ceased to be joint, it is 
necessary to prove an intention, express or implied, on the part of the 
junior members of the family to renounce their right of succession to the 
estate. It 1s not sufficient to show a separation merely in food and worship. 


According to this theory of the rights of junior members of the 
family possessed of an ancestral impartible Raj, every son acquires by birth 
a right to the estate and becomes a member of a joint Hindu family 
with the holder of the estate. But for the custom of impartibility 
he would be entitled to all the rights of a member of a joint family which 
the Hindu Law gives him including the right to demand partition and to 
participate in the enjoyment of the income of the estate. The custom has 


` superseded the Hindu law to the extent indicated by their Lordships. The 


junior members remain members of an undivided family and the custom 

does not supersede the general law as far as their status is concerned though 

their rights to demand partition and to participate in the income of the 
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estate is taken away. Where any one of them is entitled by custom to 
- maintenance out of the income of the estate he is to that extent entitled to 
participate in the enjoyment of the undivided estate. 

In the estates which are governed by the Madras Impartible Estates 
Act, 1904 (Madras Act No. II of 1904), the legislature has imposed certain 
limitations on the powers of the holder of an impartible estate. Vizia- 
nagram Raj is one of the estates to which that Act applies. Sec. 2(3) 
defines the proprietor of an impartible estate as meaning a 

person entitled to possession thereof as single heir under the special custom 
of the family or locality in which the estate is situated or if there be no 
such family or local custom under the general custom regulating the 
succession to impartible estates in Southern India. 

Sec. 4 provides: 

The proprietor of an impartible estate shall be incapable of alienating 
or binding by his debts, such estate or any part thereof beyond his own lifc- 
time unless the alienation shall be made, or the debt incurred, under cir- 
cumstances which would entitle the managing member of a joint Hindu 
family, not being the father or grandfather of the other coparceners, to 
make an alienation of the joint property, or incur a debt, binding on the 
shares of the other coparceners independently of their consent. 

Taking the attributes of an impartible Raj with the provisions of the 
Madras Impartible Estates Act, 1904, it will appear that junior members in 
the Vizianagram family have not only a right to succeed by survivorship 
as declared by their Lordships of the Privy Council in the case to which 
reference has already been made, but have a right to control the actions of 
the ruling Maharaja in making alienations and incurring debts. In so far 
as Sec. 4 imposes certain limitations on the powers of the proprietors of 
impartible estates to which it applies, it improves the position of the junior 
members of the family. In case of improper alienations the junior mem- 
bers can sue for setting aside such alienations. -The proprietor of the 
impartible estate cannot incur debts except within the limits allowed to a 
karta of a joint Hindu family subject to the Mitakshara law. 

It follows that unless a disruption of the Vizianagram family has 
taken place, the assessee, as a member of that family having acquired a 
right in the ancestral property by: birth cannot but be considered to be a 
member of a Hindu undivided family within the meaning of Sec. 14(1) 
of the Income-tax Act. The learned advocate for the income-tax com- 
missioner strongly relied upon certain observations occurring in cases which 
are all referred to in the latest judgment of the Privy Council mentioned 
above. It is argued that in families possessing impartible properties the 
right of a junior member as a member of an undivided Hindu family is 
recognised for one solitary purpose, namely, that he has a chance to suc- 
ceed by survivorship. It is pointed out that the proprietor of the estate 
has full power to deal with the. income arising therefrom in any manner, 
he can likewise divert the succession to the property by will and can other- 
wise alienate, and that junior members of the family cannot of right claim 
separate tmaintenance. In the first place, all these ‘attributes are not 
possessed by impartible estates which, though ancestral, are subject to the 
Madras Impartible Estates Act of 1904. In the second place the question 
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before us is one of status and not one of the extent to which a junior 
member is entitled to participate in the income accruing from the ancestral 
property and to challenge the acts of the holder thereof. Even in an ordinary 
joint Hindu family governed by Mitakshara the rights of junior members 
are somewhat limited, though having regard to his right to claim partition 
he can insist on enjoyment of the joint family property to a far greater 
extent than a member of a joint Hindu family possessed of impartible pro- 
perty. It cannot be disputed that since a younger son of the proprietor 
of an impartible Raj acquires an interest by birth, he acquires the position 
of a member of an undivided family, even though his rights do not extend 
to a power to claim partition and to restrain the actions of the proprietor. 
He will cease to be a member of such an undivided family only if, to use the 
words of their Lordships of the Privy Council already quoted, he “renounces 
his right of succession to the estate”. It is not suggested that the present 
assessee has ever indicated expressly or by necessary implication that he 
renounced his right as a member of the undivided Hindu family to which 
he undoubtedly belonged when he was born. Separate residence and 
separate messing to which great importance has been attached by the 
income-tax commissioner, may be some of the indicia by which the joint 
character or otherwise of a family may be ascertained, but in case of 
members of wealthy families they are not only inconclusive but of little 
evidential value. For these reasons we hold that the assessee must be 
considered to be a member of a Hindu undivided family, of which the 
other member is the present Maharaja of Vizianagram. 

The next question is whether the amount of Rs. 10,000 a month which 
the assessee is in receipt of can be considered to be the income received by 
him as a member of the undivided family to which he belongs. As already 
mentioned, if the sum be considered to be in the nature of a gift pure and 
simple by the assessee’s father and brother, it cannot be characterised as 
income received by a member of a Hindu undivided family as such. The 
commissioner of income-tax has not addressed himself to this aspect of 
the case though it was contemplated in the second question formulated by 
the assessee. It seems to us that if the assessee was by custom applicable to 
the Vizianagram estate entitled to be maintained with the revenues of 
the estate, and if the allowance fixed for him by his father and brother is 
in satisfaction of his right to be so maintained, he should be considered to 
have received it as a member of a Hindu undivided family. Ordinarily 
every junior member of an undivided family possessed of impartible pro- 
perty is not of right entitled to claim maintenance in. the absence of a 
custom to the contrary. In each case a junior member claiming to be so 
entitled must establish a custom to that effect. The quantum of proof 
will, however, vary with the position of the claimant. In case of a younger 
son his right of maintenance from the holder of the impartible Raj has 
been so often asserted and recognised that a court is entitled to presume that 
such a right exists. In Rama Rao v. Rajah of Pittapur®, which was a case 
in which the son of the adopted son of the last proprietor of an impartible 
estate claimed maintenance from the succeeding holder of the estate under 
a will, their Lordships of the Privy Council observed as follows:— 

FI, L, R. 41 Mad. 778 
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This proposition, it must be noted, does not negative the doctrine that 
there are members of the family entitled to maintenance in the case of an 
impartible zamindari. Just as the impartibility is the creature of custom, so 
custom may and does affirm a right to maintenance in certain members of the 
family. No attempt has been, as already stated, made by the plaintiff 
to prove any special custom in this zamindari. That by itself in the 
case of some claims would not be fatal. When a custom or usage, 
whether in regard to a tenure or a contract or a family right, is repeatedly 
brought to the notice of the Courts of a country, the Courts may hold 
that custom or usage to be introduced into the law without the necessity 
of proof in each individual case. It becomes in the end truly a matter of 
process and pleading. Analogy may be found in instances in the law 
merchant or in certain customs in copyhold tenure. In the matter in 
hand their Lordships do not doubt that the right of sons to maintenance 
in an impartible zamimdari has been so often recognized that it would 
not be necessary to prove the custom in each case. 

In the case before their Lordships the right of maintenance was 
negatived for two reasons, firstly, because the plaintiff did not claim a right 
of maintenance on the ground of relationship with the holder of the 
impartible Raj, and secondly, that he was not the son or such near relation 
of the holder of the impartible Raj in whose favour a customary right of 
maintenance could have been presumed having regard to the notoriety 
of such usage. In the case before us the general observation made by their 
Lordships of the Privy Council and quoted above fully applies. Prīma 
facie and in the absence of proof to the contrary the younger son of 
the late Maharaja, as the assessee is, was of right entitled to be maintained 
out of the income of the impartible property. The assessee is not 
receiving any other allowance for maintenance. It is permissible to infer 
that the Maharaja recognised his right and fixed it in the then circum- 
stances of the estate at Rs. 5,000 a month. Subsequently his brother 
raised it to Rs. 10,000 probably in view of the improved resources of the 
estate on which the amount must necessarily depend. 

The learned advocate for the income-tax commissioner relied on cer- 
tain cases in which allowances paid to widows were held to be separately 
taxable.. This class of cases is quite different to the case before us, as 

` widows cannot be regarded as members of an undivided Hindu family 
within the meaning of Sec. 15 (1), Income-tax Act. On the same ground 
the case of Dewan Bahadur Kishen Kishore v. Commissioner Income-tax, 
Punjab? is distinguishable. The learned Judges who decided that case 
definitely held that the assessee was separate. In their view the assessec 
had accepted the allowance and severed himself from the family. The 
allowance could not be considered as part of the family property so as to 
make the holder of the impartible property liable for the income-tax. In 
the case before us the allowance is part of the income of the Raj and the 
tax is payable at the source. 

For these reasons we answer the first part of the~question referred to 
us as follows:— 

The amount of Rs. 1,20,000 received annually by the assessee from 
the Vizianagram Raj is not liable to income-tax and super-tax unless it is 
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shown by the income-tax department that the assessee was not entitled by 
custom to any maintenance out of the income of the Raj. f 

We have added a qualification to the answer which we propose to 
give to the reference because the right of the assessee to receive maintenance 
from the income of the Raj depends upon proof of custom applicable to 
the estate. As already held, the custom is of such notoriety that it should 
be presumed in case of a younger son. The presumption however is not 
conclusive but can be rebutted. It is open to the income-tax department 
to offer proof that such a custom does not exist in this family. As this 
aspect of the case was not present to the mind of the income-tax officer or 
the assistant commissioner, we reserve to the department the liberty of 
proving, if they can, the absence of the custom which we have presumed in ° 
favour of the assessee. - . 

As to whether the allowance received by the assessee is exempt under 
Sec. 4(3) (vii), said to be part of the agricultural income of the estate, 
our answer is in the negative. If the allowance is not received by the 
assessee as a member of an undivided Hindu family, his source is not the 
original source through which the Vizianagram estate received the money. 
His immediate source is the bounty or gift by the estate, in which case it 
cannot be considered to be agricultural income and cannot be exempt from 
income-tax under Sec. 4(3) (vii). 

For reasons stated above we answer the question referred to us in 
the manner indicated above. The assessee shall have his costs of this 
reference. We fix counsel’s fees on each side at Rs. 500. 

Reference answered 


GAJADHAR PRASAD RAM NATH AND ANOTHER (Defendants) 
versus 


LADORAM GAJANAND (Plaintiff) * 


Tariff Act (VIII of 1894), Sec. 10—Inter pretation of—Enhanced duty—When 
payable by purchaser. 

On a true interpretation of Sec. 10, Tariff Act (VIII of 1894), the 
amount which the seller is entitled to recover in addition to the contract 
price ıs the amount of duty paid by him, which must mean actually paid 
to Government when the goods are umported. The section cannot be 
applicable to cases where goods were already in existence in India prior to 
the increase of duty and on which no enhanced duty whatsoever had been 
paid to Government. 

The defendants entered into a contract with the plaintiff for the 
purchase of five bars of silver from the plaintiff to be delivered on a 
future date at a specified rate. In the written contract there was no 
mention of any liability to pav customs duty. Between the date of the 
contract and the date of delivery the customs duty on imported silver was 
raised by Government. On the failure of the defendants to pay the price, 
the plaintiff instituted a suit for recovery of damages for breach of contract, 
and the question arose whether the burden of the increase of the customs 
duty should fall on the defendants under Sec. 10, Indian Tariff Act (VII 
of 1894). Held, that in the absence of any intention of the parties that the 
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silver bars contracted to be sold were to be imported from abroad there was 
no liability on the part of the purchasers to pay the enhanced duty. 
SECOND APPFAL from a decree of Mautvi S. Nawas Hasan, Second 
Additional Subordinate Judge of Jaunpur, confirming a decree of Basu K, L. 
SRIvAsTAvA, City Munsif. 


Gadadhar Prasad for the appellants. 
R. K. S. Toshniwal for the respondent. : 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a defendants’ appeal arising out of a suit 
for recovery of damages for breach of a contract. On February 6, 1930, 
the defendants entered into a contract with the plaintiff firm, who are 
carrying on the business of commission agents, to purchase five bars of 
silver from the plaintiff to be delivered at Calcutta on March 31, 1930, 
at the rate of Rs. 47-5-0 per bar. In the written contract there was 
no mention of any liability to pay customs duty. Between the date of the 
contract and the date of delivery the customs duty on imported silver was 
raised by Government by the amount of Rs. 9-6-0 per 100 tolas. When the 
due date was arriving, the plaintiff demanded from the defendants the pay- 
ment of the price, but the defendants paid no heed to it. As the amount 
was not paid, the plaintiff firm instructed their agents in Calcutta to resell 
the goods which were sold at Rs. 45 plus Rs. 9-6-0, that is, at Rs. 54-6-0. 
The plaintiff demanded from the defendants the difference between this 
amount and the total of Rs. 47-5-0 and Rs. 9-6-0, that is to say, Rs. 2-5-0 
per 100 tolas. The defendants declined to pay this amount with the result 
that the plaintiff brought the present suit for recovery of an amount due on 
a previous transaction with which we are not now concerned and also for 
the recovery of Rs. 346-14-0 as the amount of loss suffered by the 
plaintiff in respect of five bars of silver on account of the breach of con- 
tract of the defendants with Rs. 5-4-0 for telegram expenses and interest 
amounting to Rs.16-14-6, in all Rs. 369-0-6. Both the courts below have 
decreed the claim holding that the burden of the increase of the customs 
duty should fall on the defendant-purchasers under Sec. 10 of the 
Indian Tariff Act. The only question before us is whether the defendants 
are liable to pay the amount equivalent to the enhanced duty on imported 
silver. f 
In the Preamble to the Indian Tariff Act (Act VIII of 1894) it is 
made clear-that it was intended to amend the law relating to the duties of 
customs on goods imported and exported by sea, and to provide for the 
levy of duties on goods imported into or exported from British India by 
land. It is not intended to affect goods which are already in existence in 
India, except so far as tbe provisions relating to the imposition of excise 
duty can be applicable to the goods produced in India. 
Section 10 lays down that 
in the event of any duty of customs . on any article being 
increased after the making of any contract for the sale of such 
article . duty-paid, where duty was chargeable at that time. 
(a) if such . increase so takes effect that the . increased duty 
is paid, the seller may ddd so much to the contract price as will 
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be equivalent to the amount paid in respect of such increase of duty 
In the first place it is to be noticed that the increase of duty referred to in ` 
the section is on any article and not necessarily on any class of article. ‘The 
amount which the seller is entitled to recover in addition to the contract 
price is the amount of duty paid by him, which must obviously mean 
actually paid to Government when the goods are imported. ‘The section 
cannot be applicable to cases where goods were already in existence in India 
prior to the increase of duty and on which no enhanced duty whatsoever 
had been paid to Government. 2 
. The question whether the plaintiff is entitled to claim from the defen- 
dants the enhanced duty on silver is in the first instance one of interpreta- 
tion of the written contract. If the contract were clear and had ‘made 
the defendants liable to pay in addition to the contractual price the 
enhanced duty as well, there would be no question as to their liability. But 
where the contract is silent and merely contains a promise on the part of 
the plaintiff to sell silver to the defendants at the rate of Rs. 47-5-0 per 
100 tolas, its obvious meaning is that the plaintiff is to supply silver at 
that rate irrespective of any duty that might have been paid upon it, or 
that may have to be paid on other silver that may be imported in future. 
If the circumstances of the transaction show that the intention of 
the parties was that the goods contracted to be sold were to be imported 
from abroad, then it would be a necessary inference that the parties intend- 
ed that the enhanced duty that might come in afterwards would be pay- 
able by the purchasers. But, in the absence of any such indication, it 
cannot be held that every contract of. sale in India has to be varied in 
accordance with enhanced duty when such duty is imposed afresh or is 
increased on articles of that class. 


In the present case there is absolutely no proof that any enhanced 
duty had been paid to Government on account of these five bars of silver. 
The amount contracted to be purchased was small in quantity and could 
be had in the Indian market itself. Plenty of silver bars must have been 
in India before the enhanced duty came into effect. There is nothing in 
the contract to indicate that the defendants contemplated that the plain- 
tiff would import these silver bars from outside in order to deliver them 
to the defendants. Indeed, the interval of time between the date of the 
contract and the date of delivery was so short that a fresh order for import- 
ing goods could not have been contemplated. The position, in our opinion, 
is the same as if one would have entered into a contract for the sale of rice or 
wheat in India, without implying that the same should necessarily be 
imported from outside. There would be no liability on the part of the 
purchaser to pay enhanced duty if the Government were to impose such 
duty on the import of rice or wheat. 


The transaction between the parties was in the nature of principal to 
principal. The name of the person from whom the plaintiff purchased the 
bars of silver was never disclosed to the defendants, and there was no indica- 
tion that the plaintiff would not himself be liable to make good the loss to 
the defendants. ‘The parties, therefore, dealt with each other as principal 
to principal. The plaintiff can only recover the difference between the 
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actual contract price and the sale price and not necessarily any loss which 
* he may have suffered on account of his own private transaction with a 
third party in Calcutta. As pointed out above, the contractual rate was 
only Rs. 47-5-0 and not Rs. 56-11-0. The plaintiff has by realising 
Rs. 54-6-0 per 100 tolas made a profit and not suffered any loss. The 
plaintiff’s claim in respect of this transaction is, therefore, not maintainable 
and should be dismissed. 

The defendants appealed from the decree challenging the ieee as 
regards the second transaction, but valued it at Rs. 346 only instead of 
Rs. 369-0-6; but the grounds of appeal are directed against the whole 
amount. If the plaintiff is not entitled to the principal amount, he is 
certainly not entitled to the interest on that amount. 

We accordingly allow this appeal and modifying the decrees of the 
courts below uphold the decree for Rs. 847-1-6 in respect of the first tran- 
saction, but dismiss the claim for Rs. 369-0-6 in respect of the second 
transaction on condition of the defendants making good the deficiency to 
the extent of Rs. 22-2-6. The amount must be made good within one 
month from this date, and the decree shall not be prepared until the 
amount is made good. The parties will receive and pay costs in proportion 
to their success and failure in all courts. 
f Appeal allowed 


AMJAD ALI alias MAHMUD ALI (Defendant) 
Versus 
GHAFOOR MOHAMMAD KHAN (Plaintiff) * 
Landlord and tenant—Sites in urban area—Adverse possession of occu piers— 
Nature of proof—Value of entries in revenue papers. 

In an agricultural village occupiers of houses are presumed to be riayas 
or licensees unless the contrary is proved. The position is materially 
different where the land in dispute lies in an urban area which cannot be 
characterised as an agricultural village. Where the lands in dispute, which 
were once the sites of factories and houses, lie in a ‘qasba’ or town and there 
is no evidence of the origin of the possession of the occupier’s predecessor- 
in-title, there is no presumption that the original owner of the factories and 
houses was let in possession as a licensee or otherwise had permissive posses- 
sion on behalf of the landlord. 

Incha Ram v. Bande Al: Khan, 33 All. 757 (F. B.) relied on. 

A person who is in adverse possession of specific plots of land in a mahal 
and has obtained no mutation of names has to be entered in the khasra as a 
tenant or occupier. There is no other column for persons in adverse 
possession against the recorded Proprietor. In the absence of other 
evidence, the entry in the khasra is prima facie evidence of the fact that 
such occupier is a tenant, as he is recorded; but where the evidence shows 
all the circumstances in which he entered into possession, the entry cannot 
be accepted as proof of tenancy in the teeth of admitted facts and 
circumstances showing the contrary. 


SECOND APPEAL from a decree of B. Kasra Prasan, Additional 
District Judge of Aligarh, modifying a decree of ZAMRUDDIN ESQ., 
*§. A. 1036 of 1931 
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Assistant Collector. 


Panna Lal for the appellant. 
M. A. Aziz for the respondent. 


The following judgment was delivered by 


NIAMATULLAH, J.—These two appeals arise out of two suits brought 
by the two plaintiff-respondents under Sec. 44, Agra Tenancy Act (No. 
III of 1926) for ejectment of the defendant-appellant on the allegation 
that the latter is in possession of the lands in dispute without the consent 
of the plaintiff in each case. The land in possession of the defendant lies 
partly in the mahal of one of the plaintiffs and partly in that of the other. 
Hence each of the plaintiffs brought a separate suit for ejectment, as 
already stated. $ 


The defendant denied the plaintiffs’ rights to maintain suits for 
ejectment under the Tenancy Act and claimed to be himself the owner 
of the lands in dispute. A question of proprietary right having thus 
arisen, an issue was remitted by the revenue court to the civil court (in 
this case, the Munsif of Etah) under Sec. 271, Tenancy Act. The civil 
court upheld the defendant’s claim to ownership of the lands in dispute, 
holding that he had been in adverse proprietary possession thereof for a 
considerable length of time exceeding twelve years. On receipt of this 
finding the revenue court dismissed the plaintiffs’ suits. The latter 
preferred two appeals to the court of the District Judge, who reversed the 
decrees passed by the trial court but did not decree the plaintiffs’ suits for 
ejectment and merely granted the relief of declaration to the effect that 
the plaintiffs are the owners of the lands in dispute and, as such, entitled 
to have rent assessed thereon. 


One of the contentions put forward by the learned advocate for the 
defendant-appellant is that the learned District Judge should not have 
granted the relief of declaration in the exercise of his powers as a court 
of appeal from the decrees passed by the revenue court. It is argued that 
a court of appeal cannot have greater powers than those of the trial court, 
and that if the plaintiffs are not found entitled to eject the defendant, 
their suits under Sec. 44, Tenancy Act, which merely gives a summary 
remedy to the landlord against one who is presumably a tenant, should be 
dismissed. In the view of the cases I am inclined to take, I do not think 
it desirable to adjudicate on the questions raised in the above contention. 
At best, the argument is technical. If the plaintiffs are the owners of 
the lands in dispute and the defendant is holding the same without their 
consent, proper relief can be granted to them even assuming that the 
learned District Judge granted a relief which he had no jurisdiction to 
grant. 


On the main question arising in the case the defendant is not entitled 
to succeed in these appeals. he history of the lands in dispute is men- 
tioned in detail in the findings of the Munsif on the issues remitted to him 
by the revenue court. It is also stated in the judgment of the lower 
appellate court. It is no longer in dispute that the lands in dispute formed 
part of an area which was the site of saltpetre and indigo factories and houses 
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belonging to one Ram Prasad before June 22, 1868, when his rights passed to 
- one Indar Man at an auction sale. Indar Man’s son Bhagwan Das sold them 
to one Sadiq Husain and Karimuddin in 1881. Sometime after the sale in 
favour of Sadiq Husain and Karimuddin the factories and the houses were 
demolished or fell down. Sadiq Husain transferred his share to his wife 
Afridunnisa, who also acquired the interest of Karimuddin. She thus 
acquired the rights of Ram Prasad in the sites of the factories and houses. 
She and her husband Sadiq Husain applied on September 2, 1902, to the 
Settlement Deputy Collector that their names be recorded in the khewat 
as owners of the land which was then cultivated. ‘To this application they 
made all the cosharers of the mahal parties. -The two plaintiff-respondents, 
Ghafoor Mohammad Khan and Mohammad Ali Khan, were among them. 
The Settlement Deputy Collector dismissed the application on the ground 
that the applicants had offered no proof of the purchase alleged by them. Mst. 
Afridunnisa then instituted a suit for a declaration of her right to the 
lands in dispute but subsequently withdrew it. She, however, continued 
in actual possession, as before, and made a gift of the same to Amjad Ali, 
defendant-appellant, on February 23, 1922. The suits, which have given 
rise to these appeals, were brought on July 5, 1929 for the reliefs alrcady 
mentioned. 

The learned Additional District Judge has held that the plaintiffs are 
the owners of the lands in dispute. He relied on Kishan Kunwar v. Fateh 
Chand! and Fateh Chand v. Kishen Kunwar’, which is a decision of their 
Lordships of the Privy Council on appeal from the first mentioned case 
in which it had been held by this Court, on a suit brought by the purchaser 
of certain plots, which were once sites of houses, for a declaration of his 
right, that, in view of the entry in the wajib-ul-arz of the village he could 
not be considered to be the absolute owner of the plots purchased by him. 
The wajib-ul-arz declared that the occupiers of houses were entitled to 
transfer them; but it clearly recognized the outstanding right of the 
zamindar to the sites. It was inferred that the purchaser had no higher 
rights than those of the original owners of the houses. An important 
point to be taken note of in applying these rulings is that they rclated to 
a case in which house sites in an agricultural village were in question. The 
learned Additional District Judge has_overlooked the fact that the lands 
now in dispute are situated in Qasba Aliganj, which is a notified area 
administered by a committee, of which one of the plaintiffs is the chairman. 
It may be conceded that in an agricultural village occupiers of houses are 
presumed to be riayas or licensees, unless the contrary is proved. The 
position is materially different where the land in dispute lies in an urban 
area which cannot be characterised as an agricultural village. As pointed 
out in Incha Ram v. Bande Ali Khan', any village which is not purely an 
agricultural village, but in which on the contrary, some two-thirds of the 
inhabitants are non-agriculturists, persons in possession of house sites, as inn- 
keeper and sellers of tobacco, cannot be presumed to be licensees in the abs- 
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learned Additional District Judge, is applicable to the circumstances of the 
present case in view of the fact that the lands in dispute, which were once the 
sites of factories and houses lie in a ‘qasba’ or town and there is no evidence of 
the origin of the possession of the defendant’s predecessor-in-title. The 
plaintiffs have not alleged, nor is there any evidence to prove, that Ram 
Prasad, the original owner of the factories and houses, was let in possession 
as a licensee or otherwise had permissive possession on behalf of the landlord. 
The subsequent events are more consistent with the hypothesis that he and 
his successors-in-interest were in adverse possession. Ram Prasad’s rights 
were openly sold at an auction to Indar Man, whose son sold the property, 
claiming to be the unqualified owner thereof, to Sadiq Husain and Karim- 
uddin. The latter transferred the same to Afridunnisa, who in her turn 
transferred it to the present defendant-appellant. There was no sugges- 
tion by any intermediate transferor that he was not the owner of the pro- 
perty. The application of Afridunnisa made to the Settlement Deputy 
Collector in 1902, definitely asserted that the sites belonged to her in full 
ownership. Both the plaintiff-respondents were parties to that application 
along with the rest of the proprietary body. The assertion of proprietary 
right by Afridunnisa was, therefore, to their positive knowledge The fact 
that her application was dismissed cannot, in any way, detract from her 
assertion of proprietary right. Subsequently she reiterated her right in the 
civil suit which she instituted. The fact that the suit was subsequently with- . 
drawn is of no consequence. If she had not been in possession and had 
to bring a suit founded on the same cause of action, the withdrawal of 
the suit might have operated as a bar, but the fact of withdrawal cannot 
neutralize her assertion of proprietary title on that occasion. It is not 
disputed that Afridunnisa and, after her, the defendant-appellant, have 
been in continuous possession of the lands in dispute. The plaintiffs have 
treated the defendant as a trespasser, though according to them he has 
been in possession without their consent from the date of partition at 
which part of the sites of the factories and houses was allotted to each 
co-sharer. As already stated, they have not alleged that Ram Prasad, or 
any of his successors, attorned to the plaintiffs or their predecessors. In 
all these circumstances, I am of opinion that the possession of the defendant 
and his predecessors had been adverse, at least, since September 2, 1902, 
when Afridunnisa applied to the Settlement Deputy Collector for entry ~ 
of her name as proprietress. 


The learned Additional District Judge laid stress on the fact that Sadiq 
Husain, the predecessor-in-interest of the defendant, was recorded as a 
tenant of eleven years’ standing in the khasra of 1308 F., and again as 
a tenant of thirty-three years’ standing in the khasra of 1333 F. The 
learned Judge infers from these entries that the defendant is a tenant. In 
my opinion this inference is wholly unjustified in view of the plaintiffs’ 
admission that the defendant, or his predecessor, never paid any rent and 
of the previous history of the case showing that the original occupier, Ram 
Prasad, was in possession of the lands in dispute as occupier of factories and 
houses. A person who is in adverse possession of specific plots of land in a 
mahal and has obtained no mutation of names has to be entered in the 
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khasra as a tenant or occupier. There is no other column for persons in 
` adverse possession against the recorded proprietor. In the absence of other 
evidence, the entry in the khasra would have been taken to be prima facie 
evidence of the fact that such occupier is a tenant, as he is recorded; but 
where the evidence shows all the circumstances in which he entered into 
possession, the entry cannot be accepted as proof of tenancy in the teeth of 
admitted facts and circumstances showing the contrary. 

The learned advocate for the plaintiff-respondents complains that the 
lower courts did not record a finding on the question whether Aliganj is an 
agricultural village. In the findings of the Munsif I find that there is a 
reference to the evidence which establishes that Aliganj is a notified area 
administered by a committee of which one of the plaintiffs is the chairman. 
The question is not one which could be the subject of a separate issue though 
it is material for the determination of the defendant’s right by adverse 
Possession. It is true the Additional District Judge did not consider this 
aspect of the case; but I do not think it necessary, in all the circumstances 
of the case, to remit an issue. The plaintiffs themselves admit that Aliganj 
is a ‘qasba’. It is in evidence that it is administered by a notified area, of 
which one of the plaintiffs is the chairman. Apart from this, a clear asser- 
tion of proprietary rights in 1902 by Afridunnisa, followed by more than 
twelve years’ exclusive possession, has perfécted her right of ownership by 
adverse possession, even though Aliganj may not be considered to be an 
urban area or a ‘qasba’. À 

For the reasons stated above, I allow these appeals, set aside the decrees 
appealed from and restore those of the trial court. The defendant shall 
have his costs throughout. i . 

Appeal allowed 


DAL CHAND (Defendant) 
versus 
‘ MUL CHAND (Plaintiff) * 

Civi} Procedure Code, Sec. 64 and Or. 21, R. 55 (as amended by Allababad High 
Court)—Application for rateable distribution—Attaching decree-holder 
does not press his execution application—Confirct between private transferee 
(who purchased the property when attachment was subsisting) and applicant 
for rateable distribution—W hose rights paramount. 


A, B and C held separate decrees against the same judgment-debtor. In! 


execution of his decree A attached certain property. B also got the same pro- 
perty attached in execution of his own decree. C merely applied in B’s case 
for a rateable distribution, and an intimation of his application was sent to 
the sale officer. Before any aucion sale could be held the judgment-debtor 
privately transferred part of the property to the present plaintiff. The sale 
officer sold the property in execution of A’s decree, and after satisfying the 
amount-due to him there was a surplus left which was sent to the court. 
B made a statement that he had been: paid out of court and would not 
proceed with his execution. Upon this a dispute arose between the present 
plaintiff (the private transferee) and C (the third decree-holder) as to who 
was entitled to the surplus amount. The private transferee brought the 
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present suit for a declaration that he was entitled to this amount inasmuch 
as B’s attachment no longer subsisted. Held, that in view of the provisions ` 
of Or. 21, R. 55 (as amended by the Allahabad High Court) the plaintift 
cannot claim a paramount title so as to override the claims of the third 
decree-holder, notice of whose claim for rateable distribution had in fact 
been sent to the sale officer. 

Mina Kumari Bibi v. Bijoy Singh, I. L. R. 44 Cal. 662; Annamala 
Chettiar v. Palamalar, 1. L. R. 41 Mad. 265 (¥.B.) and Bohra Bhupal v. 
Kundan Lal, 19 A. L. J. 221 distinguished. 


APPEAL under Sec. 10 of the Letters Patent from a judgment of 
Mr. JUSTICE YOUNG. 


Harnandan Prasad for the appellant. 
S. N. Seth for the respondents. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This appeal arises out of certain execution proceed- 
ings. There were three decrees against the same judgment-debtors 
Jagannath Prasad and others. One had been obtained by Durga Prasad 
from the court of the Subordinate Judge and the other two by Mewa 
Ram and Dal Chand separately from the court of the Munsif. Durga 
Prasad executed this decree and attached certain properties and the execu- 
tion of his decree was transferred to the Collector by the Subordinate 
Judge. Mewa Ram acted independently. He executed his decree, got the 
same property attached and got execution of his own decree transferred 
to the Collector. Both the decrees were therefore in execution before the 
Collector. Dal Chand did not attach any property separately nor did he 
apply to the court of the Subordinate Judge for a rateable distribution. 
He applied only to the court of the Munsif in Mewa Ram’s case for a 
rateable distribution. An intimation of his application was sent to the 
sale officer. Thus the sale officer had the claims of all the three decree- 
holders in his consideration. 

Before any auction sale could be held the judgment-debtors privately 
transferred to the present plaintiff Mul Chand part of the property on Janu- 
ary 3, 1928 at a time when the attachment of Durga Prasad and Mewa Ram 
were subsisting and Dal Chand’s application for rateable distribution 
also was pending. The Collector sold the property in execution of Durga 
Prasad’s decree and even after satisfying the amount due to him there 
was a surplus left which was sent to the Civil Court. Mewa Ram made a 
statement that he had been paid out of court and would not proceed 
with his execution. Upon this a dispute arose between Mul Chand the 
private transferee and Dal Chand the third decree-holder as to who was 
entitled to the surplus amount which had been left over after the satis- 
faction of Durga Prasad’s decree. 

The present plaintiff Mul Chand brought the suit for a declaration 
that he was entitled to this amount inasmuch as Mewa Ram’s attachment 
no longer subsisted. ‘The defendant Dal Chand defended the claim on the 
ground that the benefit of the attachment of Mewa Ram enured to him 
and the private sale to the plaintiff was subject to his rights. 


The first court decreed the suit but the lower appellate court dis- 
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missed it. On appeal a learned Judge of this court has restored the CGvu 
` decree of the first court on the strength of the view expressed in three [s34 
cases, ViZ.:— =n 
(1) Mina Kumari Bibi v. Biyoy Singh Dudbhurid, (2) Annamalas P% Cano 
Chettiar v. Palamalai Pilla? and (3) Bobra Bhupal v. Kundan Lal’, Mur Crann 
It seems to us that the present case is clearly distinguishable from all 
these three cases. The point which we have to consider in the present ee 
case is whether Dal Chand who had applied for rateable distribution in 
the execution case of Mewa Ram who had independently of Durga Prasad 
attached the same property, is not entitled to the benefit of the attach- 
ment. If Mewa Ram had not separately attached the property the case 
would have been similar to those referred to above. 
In Mina Kumari Bibřs case the defendant-respondent was a 
transferee of two decrees but he had attached the property in execution 
of one of the decrees only and by a subsequent order the sale of the 
attached property was indefinitely postponed until the execution applica- 
tion was dismissed. Before he could attach again the judgment-debtor 
conveyed the property privately. Their Lordships of the Privy Council 
laid down that in the first place there were no assets held by the court 
. at all which the applicant for rateable distribution could claim. In the 
second place the attachment was only one attachment, namely, that in 
the first execution case and all that could be done was to employ that 
attachment for the purpose of impugning the private alienation. But 
that would not help the judgment-debtor in placing himself in a better 
position than the decree-holder who had attached the property earlier. 
If that attachment failed his rights also disappeared. The same view 
was expressed in the other two cases in none of which there was any second 
and independent attachment. 
In the present case Mewa Ram was entitled to attach the same pro- 
perty over again in execution of his own decree and the execution of the 
Munsif’s court’s decree was rightly transferred to the Collector. It there- 
fore follows that the property was under attachment under both the 
decrees and not only under the decree of Durga Prasad. The sale officer 
could not sell the property to satisfy Durga Prasad’s decree alone and 
release the judgment-debtor from all liability to pay Mewa Ram’s decree. 
The learned advocate for the respondents relies on the provisions of 
Sec. 63, C. P. C. under which, if property is under attachment in execution 
of decrees of more courts than one, the court of the higher grade is to 
receive the property and determine all claims. ‘This however does not 
mean that the attachment by the court of the lower grade is a nullity. 
If any surplus was left after the satisfaction of Durga Prasad’s decree it 
must be held that that surplus was subject to the attachment of Mewa 
Ram’s decree. No private transfer of the property or of the surplus 
which was its equivalent could in any way affect the rights of Mewa Ram. 
It is therefore perfectly clear that if Mewa Ram had persisted in his 
execution and laid claim to the surplus amount left over his application 


could not have been successfully resisted. 
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Cr Now under Sec. 64, C. P. C. a person who applies for rateable 

——, distribution is placed on the same footing so far as the attachment goes as ` 

-— the attaching decree-holder. If however the attachment were to cease 

Dat C#anD the position of the person who had applied merely for rateable distribu- 

Mut Cumann tion might become precarious and he might be unable to proceed further 

to realise’ the amount. 

es But this court has amended Rule 55 of Order 21 in order to make it 

’ perfectly clear that even if the attaching decree-holder is satisfied or with- 

draws his claim that would not affect the rights of those who had already 

applied for rateable distribution. Under that rule the amount decreed is 

deemed to include the amount of any decree passed against the same 

judgment-debtor notice of which had been sent to the sale officer. It is 

an admitted fact that in this case notice of the claim of Dal Chand who 

had applied for rateable distribution had in fact been sent to the sale 

officer. It is therefore quite clear that Dal Chand’s rights could not be 

prejudiced by the mere fact that subsequently Mewa Ram chose not to 

press his application and whether rightly or in collusion with the judg- 
ment-debtor stated that he had been paid out of court. 

In this view of the matter the plaintiff Mul Chand who was a private 
transferee at a time when the attachment of the property by Mewa Ram 
was subsisting cannot claim a paramount right so as to override the claims 
of the defendant who had previous to his private transfer applied for 
rateable distribution and thereby placed himself on the same footing as 
the attaching decree-holder Mewa Ram. 

We accordingly allow this appeal and setting aside the decree of the 
learned Judge of this court restore that of the lower appellate court with 
costs in all courts. 
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MATRIMONIAL FULL BENCH 
1933 COCKMAN (Petitioner) 


VETSUS 
OLGA MYRTLE COCKMAN (Respondent) 
Young, J. AND 
Kine, J. C. G. BAKER (Co-Respondent) * 
` Divorce Act (IV of 1869), Sec. 10—Petstion for drvorce—Muscarriage eight 
months after petition—Whether husband can give evidence of non-access. 

In a petition for dissolution of marriage on the ground of the adultery 
of the wife it was proved that eight months after the filing of the petition 
the wife had a miscarriage and produced a foetus six weeks old, held, that 
the husband could give evidence of non-access to his wife at the material 
date. 

Quaere:—Whether the rule in Russell v. Russell that evidence of non- 
access may not be tendered by a spouse and received by a court with, the 
object or possible result of bastardising a child of the marriage applies to 
India. 

It has been held in England that the rule in Russell v. Russell does not 

i *Matrimonial Ref. 3 of 1933 
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apply in the case of a-miscarriage or a still-born child, the reason being Mammontar 
that in neither case is there any danger of bastardising the living issue —_ 
of the married pair. 1233 





G. S. Pathak for the petitioner. ` Cocxman 
The judgment of the Court was delivered by o M. 
COCKMAN 


Younc, J.—This is an application to confirm a ‘decree passed by the 
District Judge of Jhansi dissolving the marriage between G. T. Cockman Young, J. 
= and Olga Myrtle, his wife, the co-respondent on the record being one 

Lance-Corporal C. G. Baker of the Air Force. 

The petitioner alleged adultery with soldiers unknown and with Lance- 
Corporal Baker. Evidence was called on the first issue as to adultery with 
soldiers unknown; but the learned Judge has found that there was not 
sufficient evidence on this point. We agree with him. 

As to the adultery with Lance-Corporal Baker, there is on the record a 
letter from him to the petitioner in which he admits adultery with the 
respondent. That letter owing to Sec. "32, Clause(3) of the Evidence Act is 
admissible as evidence in the case, as Baker is in England and his admission of 
adultery would have exposed him to a criminal prosecution. There are also 
several letters from the wife to the petitioner, in which she clearly confesses a 
guilty affection for the co-respondent. She, however, does not admit adul- 
tery. There is further evidence of guilty familiarity between the respondent 
and the co-réspondent which the learned Judge believes, and, finally, 
there is evidence that since the petition-has been filed the respondent had a 
miscarriage and that she produced on that occasion a foetus six weeks old. 
That miscarriage took place on October 24, 1932, the petition being filed 
on February 16, 1932. The petitioner gave evidence of non-access to his 
wife at the material date. This was corroborated by his mother. On the 
question of adultery we think there is enough evidence to satisfy the court 
that adultery had been committed by the respondent. There was clear 
evidence of guilty affection, an admissible admission by the co-respondent of 
adultery and also evidence of guilty familiarity between the respondent and 
the co-respondent. In addition to this there was ample opportunity for 
this couple to have satisfied their guilty affection. On this ground alone 
we may confirm the decree of the lower court. 

The learned Judge, however, bases his decision particularly upon the 
fact of the miscarriage taking place so long after the filing of the petition, 
and the evidence of non-access given by the husband. It was thought that 
‘the well-known case of Russell y. Russellt decided by the House of Lords 
might apply to this case. The rule in Russell v. Russell is authority for the 
proposition that evidence of non-access may not be tendered by a spouse and 
received by a court with the object or possible result of bastardising a 
child of the marriage. The rule in Russell v. Russell only applies, how- 
ever, where there is the danger of bastardising the living issue of the 
married couple. It has been held in England in Fosdike v. Fosdike and 
Hillier? and in Holland v. Holland! that the rule in Russell v. Russell does 
not apply in the case of a miscarriage or a still-born child, the reason being 


1 [1924] A. C. 687 301925] 132 L. T. 672 
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Maramronrat that in neither of these cases is there any danger of bastardising the living ` 





1933 








Young, J. 
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issue of the married pair. We do not need, therefore, to consider in thi 

case whether the rule in Russell v. Russell applies to India or not. This 
would necessitate a consideration of the effect of Sections 112 and 120 of 
the Indian Evidence Act. It is to be noted that Section 3 of the English 
Act of 1869 allowing parties in divorce proceedings to give evidence, 
which is somewhat similar to Section 120 of the Indian Evidence Act, was 
considered in Russell v. Russell and it was held that evidence of non-access 
on a proper construction of the section, was not admissible. 

The evidence of the husband of non-access being admissible against his 
wife, corroborated as it is by the evidence of the mother, and of the mis- 
carriage in October 1932, amply proves adultery by the respondent in this 
case. We therefore confirm the decree passed by the lower court. 


PEAREY LAL (Defendant) 
versus 
MAHESH CHANDRA (minor) THROUGH KANTA BAI AND OTHERS 
- (Plaintiffs) * 

Partnership—Proceeds of bribes—Whether can be recovered by process of law. 
No litigant is entitled to maintain a sut which has its origin in a dis- 
graceful cause—Ex turpi cause non orstur actio. Where an arbitrator 
awarded a sum of money to one of the parties to arbitration which 
represented the proceeds of bribes extorted from the public, eld, on an 
application for making the award a rule of the court, that the plaintiffs 
cannot by process of law recover any share of the bribes taken from the 

public and the application must be dismissed. 
First APPEAL from an order of Basu SHANKAR Lax, Subordinate 

Judge of Aligarh. 


P. L. Banerji, Panna Lal and Kamta Prasad for the appellant. 
S. B. L. Gaur for the respondents. 


The judgment of the Court was delivered by 


THOM, J.—This is a first appeal from the order of the learned Sub- 
ordinate Judge of Aligarh, dated November 4, 1932. ‘The order is in the 
following térms:— i 

The award, dated September 29, 1931, shall be filed and a decree shall 
be framed according to the award. The award shall form part of the 
decree. The plaintiffs shall get their costs from the defendant. 

Lala Laeq Chand, plaintiff No. 1, was the Government treasurer in 
the district of Aligarh. Plaintiff No. 2, Lala Gulab Chand, is a brother of 
Laeq Chand, plaintiff No. 3, Lala Krishn Kunwar, a minor, is another 
brother of Laeq Chand. The defendant Lala Piare Lal is the agent of 
Lala Laeq Chand. He acted as agent to Lala Phul Chand who died in 
1529. He has acted since 1929 as agent to Lala Laeq Chand. Lala Phul 
Chand was the Government Treasurer in the district of Aligarh. Lala 
Laeq Chand succeeded his father as Treasurer in 1929. The ‘Treasurer 


` appoints tehsildars who, in various tehsils in the district of Aligarh, received 
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f dues on behalf of the Government treasury. The defendant supervised 
the tehsildars and also acted as agent for Lala Phul Chand and Lala Laeq 
Chand in connection with their private affairs—the collection of rents and so 
forth. In the year 1931 there was a dispute between the plaintiffs and the 
defendant on the question as to how much was due by the defendant to the 
plaintiffs on an accounting. The dispute was referred to arbitration and 
the learned District Judge appointed Rai Bahadur Babu Sohan Lal, pleader 
in Aligarh, as arbitrator. In the words of the arbitrator’s award the dispute 
between the parties was in respect of some matters relating to the Aligarh 
treasuries and other private affairs. The arbitrator having heard evidence 
and arguments on behalf of both parties issued his award on September 22, 
1931. In this award he found on an accounting Rs. 16,953-6-3 due by 
the defendant to the plaintiffs. The defendant refused to obtemper this 
award. ‘Thereupon the plaintiff applied in the court of the learned Subor- 
dinate Judge of Aligarh for the preparation of a decree embodying the 
award. ‘The learned Subordinate Judge after hearing arguments of parties 
ordered the preparation of the decree embodying the arbitrator’s award. 
This is the order against which the defendant has preferred the present 
appeal. Cave 
Learned counsel for the appellant has challenged the order of the 
learned Subordinate Judge on the ground that the award which is to be 
embodied in the decree is invalid for certain reasons. He contends that the 
award is invalid under Rule 14 of Schedule 2 of the Code of Civil Procedure 
and that the award should be set aside. In support of this contention 
learned counsel has drawn our attention to the fact that in the course of 
the award the learned arbitrator has found a sum of Rs. 4,000 due to the 
plaintiffs by the defendant. It appears clear to us from a consideration 
of the record that this sum of Rs. 4,000 which is alleged to be due under 
certain promissory notes and hundies is connected with the transactions 
hetween the defendant and the plaintiffs’ firm Man Singh Jawahar Lal. 
Dealing with the accounts between the defendant and the plaintiffs’ firm, 
the arbitrator in the course of his award states:— i 
I find that Lala Piare Lal.second party is not responsible for rendition of 
the account relating to the firm Man Singh Jawahar Lal or the firm in 
Sarai Khirni and no amount is due by him in respect of both the firms 
aforesaid. After this decision there is no need of recording a finding on 
issue No. $ which relates to the fact that the amounts of the said firm are 
* barred by limitation. i 
Despite the finding of the learned arbitrator that the plaintiffs are not 
entitled to rendition of accounts in.respect of the firms already mentioned 
by the defendant and his refusal therefore to consider issue No. 5, he 
awards sums amounting to about Rs. 4,000 which are sums covered by the 
defendant’s plea of bar. In our opinion, therefore, the learned arbitrator 
has clearly been guilty of an irregularity under Rule 14 of Schedule 2 of 
the Code of Civil Procedure inasmuch as he has left undetermined some of 
the matters referred to arbitration. The question whether the loans in 
respect of which he awarded the plaintiffs the. sum of Rs. 4,000 werc 
time-barred was raised by the parties in issue No. 5. The arbitrator has 
neglected to consider and decide this issue and we are of opinion, there- 
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fore, that his award is vitiated by this fact. 


‘ 
b 


Learned counsel for the appellant further challenged the award of the Å 


arbitrator on the ground that he had not allowed the sum of Rs. 2,000 
which was alleged to have been admitted by the plaintiffs to be due to the 
defendant’s mother to be set off against the sums due by the defendant to 


Canora the plaintiffs although it was a matter of agreement between the parties 


Thom, J. 


that this set-off should be allowed. From the information before us it is 
not clear that the arbitrator was informed that this sum of Rs. 2,000 was 
by consent of parties to be allowed to be set off against the sums due by 
the defendant to the plaintiffs. In these circumstances we are not prepared 
to hold that the arbitrator’s award is vitiated because this sum has not been 
set off. 

The award of the arbitrator was challenged upon another ground 
which is embodied in the defendant’s grounds of objection to the order of 
the learned Subordinate Judge. This objection is stated as follows:— 

7thly:—Because the sum of Rs. 18,000 admittedly consisted of bribery 
items and was not proved by any direct evidence, the action of the arbitra- 
tor in allowing the said sum in utter disregard of its immoral nature 
amounted in law to misconduct on his part. 

In the course of the proceedings before the arbitrator the parties 
admitted that a substantial portion of the sum of Rs. 18,000 which the 
arbitrator has found to be due by the defendant to the plaintiffs consisted 
of bribes taken from persons who paid dues to the Government sub- 
treasuries. It appears that the treasurer who is appointed by the Collector 
of the district himself appoints an agent whose duty it is to arrange for 
the collection of the sums which are due by members of the public to the 
Government. This agent in the present case is the defendant. He is in 
charge of the tehsildars who actually make the collections from the public. 
These tehsildars, it would seem, are in the habit of taking bribes from 
members of the public who come to pay Government dues. A proportion 
of the bribes collected is passed on from the tehsildars to the agent who is 
expected to pass on a proportion thereof to the treasurer. In the present 
case the defendant appears to have collected from the tehsildars large sums 
in respect of the bribes taken from the public by them. He has failed to 
account for a proportion of the sum so collected by him to the treasurer. 
In this instance a large proportion of the sum of Rs. 18,000 is claimed by 
the treasurer as his share in the bribes taken from the public by the 
tehsildars. All this is a matter of admission by the parties. 

The arbitrator by awarding the sum of Rs. 18,000 to the plaintiffs 
has enabled the plaintiffs by process of law to recover tainted money. It 
is quite clear from the information before us that the treasurer, the agent 
and the tehsildars have been engaged in a nefarious scheme to loot an 
ignorant and helpless public. The plaintiffs claim their share in the. loot. 
It is a well decided principle of law that courts will not assist litigants to 
recover moneys which are so tainted. It appears to us that the plaintiffs 
and the defendant have been guilty of an offence under Section 161 of 
the Indian Penal Code. The money which the plaintiffs claim in respect 
of these bribes is simply loot taken dishonestly from the public. The 
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position of the plaintiffs is little better than that of a dacoit who sues his 
partner in crime for his share in the loot. Indeed the position of the 
plaintiffs in some respects is more contemptible than that of a dacoit. The 
dacoit at least comes into open conflict with the forces of law and order 
and risks, it may be, his life in the course of his depredations. ‘The 
plaintiffs in the present case however have conducted their nefarious activi- 
ties under the authority and protection of the Government. They do not 
appear before us in a white sheet of unimpeachable moral rectitude but rather 
in the guise of self-confessed criminals. » It is a well-known legal maxim 
that he who comes into court must come with clean hands. The parties 
to this dispute appear before us with hands dripping with the grease and 
slime of bribery and corruption. We make bold to say that there has 
seldom been a more impudent and arrogant claim preferred by a litigant 
in a court of justice. The impudence and audacity of the plaintiffs are 
only equalled by the brazen effrontery of the defendant. 

No litigant is entitled to maintain a suit which has its origin in a 
disgraceful cause ex turpi cause non oritur actio. It is clear to us that for 
the reasons we have given the arbitrator ought never to have undertaken 
this arbitration and the plaintiffs are not entitled to maintain an applica- 
tion upon the basis of the arbitrator’s award. It is true that the result is 
that the defendant is left with a large sum in his hands which under his 
arrangement with the plaintiffs he should have handed to them. He is 
entitled to take what satisfaction he can out of the other equally well 
known maxim in pari delicto potior est conditio possidentis. 

The court, if it upheld the order of the learned Subordinate Judge, 
would be conniving at a widespread dishonest scheme for extorting bribes 
from the public. Though the practice is widespread it is nonetheless criminal. 
The law upon this matter has been long established in our British system 
of jurisprudence. It was laid down so far.back as the year 1725 in a case 
which is mentioned in Lindley on Partnership, 9th edition, page 124. The 
learned author’s note upon this case is as follows:— 

(a) Everet v. Williams, 2 Pothier on Obligations, by Evans, p. 3, note 
citing Europ. Mag. 1787, Vol. 2, p. 360. Some interesting particulars 
relating to the case will also be found in the Law Quarterly, Vol. IX, p. 197. 


It was a suit instituted by one highwayman against another for an account 
of their plunder. ‘The bill stated that the plaintiff was skilled in dealing in 


- | several commodities, such as plate, rings, watches, etc.; that the defendant 


applied to him to become a partner; that they entered into partnership, 
and it was agreed that they should equally provide all sorts of necessaries, 
such as horses, saddles, bridles and equally bear all expenses on the roads and 
at inns, taverns, alehouses, markets and fairs; that the plaintiff and the 
defendant proceeded jointly in the said business with good success on 
Hounslow Heath, where they dealt with a gentleman for a gold, watch; 
and afterwards the defendant told the plaintiff that Finchley in the 
country of Middlesex, was a good and convenient place to deal in, and that 
commodities were very plentiful at Finchley, and it would be almost all 
clear gain to-them; that they went accordingly,“and dealt with several 
‘gentlemen for diverse watches, rings, swords, canes, hats, cloaks; horses, 
bridles, saddles, and other things; that about a month afterwards the 
defendant informed the plaintiff that there was a gentleman at Blackheath, 
; ° 
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who had a good horse, saddle, bridle, watch, sword, cane and other things ( 
to dispose of which he believed might be had for little or no money; that * 
they accordingly went and met with the said gentleman, end after some 
small discourse they dealt for the said horse, etc., that the plaintiff and the 
defendant continued ther joint dealings together until Michaelmas, and 
dealt together at several places, viz., at Bagshot, Salisbury, Hampstead, and 
elsewhere to the amount of £2,000, and upwards. The rest of the bill 
was in the ordinary form for a partmership account. The bill is said to 
have been dismissed with costs to be paid by the counsel who signed it; 
and the solicitors for the plaintiff were attached and fined £50 a-piece. 
The plaintiff and the defendant were, it is said, both hanged, and one of 
the solicitors for the plaintiff was afterwards transported. 

This case has been followed in a number of subsequent decisions in 
the courts in England. Applying the principle we hold that the plaintiffs 
cannot by process of law recover any share of the bribes taken from the 
public. 

The result is that we hold that the arbitrator’s award is vitiated in the 
first instance because he has neglected to decide an issue which was referred 
to him by the parties to the arbitration and in the second place because he 
has awarded a sum of money to one of the parties to the arbitration which 
represented the proceeds of bribes extorted from the public. It follows 
that the award cannot stand and that the order of the learned Subordinate 
Judge that a decree be prepared embodying the award must be set aside. 
We, therefore, allow this appeal, set aside the decree of the court. below 
and dimiss the application of the plaintiffs for making the award a rule 
of the court. Under the circumstances we order the parties to bear their 
own costs. — f 

That however does not conclude the matter. It would appear to us 
from the admissions of the parties to this appeal that both the parties have 
been guilty of an offence under Section 161 of the Indian Penal Code. 
We forbear at this stage to consider the evidence against the parties. We 
feel bound however in the circumstances to direct that the parties be 
ordained to show cause why they should not be prosecuted for an offence 
under Section 161, I. P C. Notice will be issued to the parties to show 
cause on February 19, 1934 why proceedings should not be instituted 
against them under Section 161, I. P. C. 

Appeal allowed 


PURAN MAL AND ANOTHER (Plaintiffs) 
versus 
SHIVA PAL AND ANOTHER (Defendants)* 

Transfer of Property Act, Sec. 41—Applicability of—Whether an auction- 
purchaser can take benefit of—Sec. 43—Proviso to—Whether covers an 
auction- purchaser. 

The transfer spoken of in Sec. 41, Transfer of Property Act, must be 
a voluntary transfer which is affected by an act of the ostensible owner. 
Accordingly Sec. 41 would not be applicable to an auction-purchaser. 
Mangat Lal v. Ghasi Khan, 1930 A. L. J. 481 followed. 


*L. P. A. 61 of 1932 
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Quaere:—Whether the word “transferee” in the Proviso to Sec. 43. 
| -Transfer of Property Act, would expressly cover an auction-purchaser. 
, APPEAL under Section 10 of Letters Patent from a judgment of 
Mr. Justice NIAMATULLAH, reversing a decree of Rai BEHARI 
Lax SaHeB, Additional District Judge of Aligarh. 


S. N. Seth for the appellants. 
Panna Lal for the respondents. 


-The judgment of the Court was delivered by 


SuLaman, C. J.—This is a plaintiffs’ appeal under the Letters Patent 
from a judgment of a learned Judge of this Court reversing the decree of 
the lower appellate court, `- 


It appears that one Inayet Khan and his three brothers were entitled 
to 5|6 share in a village, the remaining 1|6 belonged to a lady. Instead 
of mortgaging his % out of the 5|6 Inayet Khan made a mortgage of 1⁄4 
share in the village to the present plaintiffs. This came to about 17 bighas 
and odd and the remaining 14 of 1|6 came to about 2 bighas. Subse- 
quently a sale-deed was taken from the lady in the names of the sons of 
Inayet Khan and. their wives whose names were entered in the revenue 
‘papers. The defendants, in execution of a money decree against the sons and 
their wives, got % of 1|6 share belonging to the lady attached and put up for 
sale, and then purchased it themselves. Now the plaintiffs have brought 
this suit for sale on the basis of their mortgage-deed and wish to enforce 
the security against the extra share, namely, 1⁄4 of 1/6 which had been 
-included in the mortgage but which at that time did not belong to Inayet 
, Khan. In the plaint there was no reference to Sec. 43 of the Transfer 
` of Property Act and accordingly there was no issue on this point, but the 
' point appears to have been pressed before the trial court which went into 
the question. The point was again considered by the lower appellate 
court and the lower appellate court came to the conclusion that the plautis 
were entitled to enforce their equitable right under Sec. 43 against the defen- 
dants auction-purchasers. On appeal a learned Judge of this Court felt that 
the question of Sec. 43 being a mixed question of law and fact ought 
to be investigated. He accordingly sent down two issues to the court 
below for determination with liberty to the parties to produce fresh 
levidence. The findings returned by the lower appellate court were to the 
leffect that Inayet Khan was the real owner and that his sons and their 
wives were mere benamidars and that the plaintiffs were entitled to enforce 
their rights against the defendants. 


The learned Judge of this Court, on the basis of these findings, came 
to the conclusion that in spite of them the suit should fail as regards this 
‘extra share. The basis of his decision is that the word “transferee” in the 
Proviso to Sec. 43 is wide enough to cover an auction-purchaser and 
that therefore the present defendants who purchased the property for 
consideration and in good faith and without notice of this equitable 
charge are protected. He further expressed the opinion that the defendants, 
having purchased the supposed interests of the benamidars who were the 
ostensible owners of the property with the implied consent of Inayet Khan, 
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are entitled to protection on ‘account of Inayet Khan’s conduct. `g? 

In appeal it is urged before us that neither Section 41 nor the Provis 
‘to Section 43 can apply to an auction-purchaser.” 
It is significant to point out that the preamble to the Transfer o 


sawa Pa Property Act suggests that it was to define and -amend certain parts of 





Sulaiman, 


the Law relating to transfer of property by act of parties that the 
Transfer of Property Act was passed. Section 2(d) also indicates that 
nothing in the Act is to affect any transfer by operation of law or by, or 


-in execution’ of, a decree or order of a court of competent jurisdiction save 


as provided by Section 57 and Chapter 4 of the Act. Both Secs::41 
and 43 are based on the principle of estoppel where, on a representation 
made by one party and acted upon by another, the rights of the latter -are 
prejudiced so as to entitle him to the. benefit of the principle of estoppel 


. as against the other. It may therefore be very doubtful whether the word 


‘transferees’ in the Proviso to Section 43 would expressly cover an auction- 
purchaser. But we think that in this particular case it is not necessary to 
express any final opinionm on this point. ~* 

The defendants are auction- -purchasers of the right, title and interest 
of Inayet Khan’s sons and their wives. They are not people who have 
taken a voluntary transfer from the ostensible owners. Indeed they made 
the purchase without the consent, and it may well be, against the will of 
their judgment-debtors. , Inayet Khan no doubt had put his sons and their 


‘+ ewives in possession and was holding them out to be ostensible owners tothe 


world. But the defendants have not acquired rights by virtue of any act 
directly done by these ostensible owners but have acquired the property 
under an involuntary or compulsory sale and therefore prima facie, against 
the will or at any rate without the consent of these ostensible owners. + 

Section 41 of the Transfer of Property Act applies to a case where the 
true owner-allows his benamidar to remain in possession of the property 
as an ostensible owner and to deal with it as full owner. Where such 
ostensible owner “transfers” property to a person who takes it in good 
faith after having taken ‘reasonable care to ascertain that the transfero; 
had power to make the transfer, the transaction binds the true owner. Bua 
obviously the transfer spoken of in Section 41 must be a voluntary transfer 
which is affected by an act of the ostensible owner. On this point ther 
is a direct authority of this Court, namely, Mangat Lal v. Gha asi Khan? 
which does not appear to have been brought to the notice of the learne 
Judge of this Court. The learned Judges were of opinion that in view of 
the language of Section 41 it would not be applicable to auction-pur- 
chasers. 

It is also anally clear that the Beach did not think that any genera’ 
principle underlying Section 41 would be applicable to auction-purchasers. 
Indeed it is difficult to see how such a principle would be applicable, because 
auction-purchasers are not expected to take any reasonable care to as- 
certain that the judgment-debtor has any power to make the transfer, 
They merely purchase the right, title and interest, if any, of the judgment- 
debtor which are put up for sale, and take a certain amount of risk in 
bidding for the property. 

511930] ALL. J. 481 
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We are therefore of opinion that even if either the Praviso to Sec- 
tion 43 or any principle underlying that section were applicable to an 
` auction-purchaser like the defendants-respondents, that principle is of no 
avail to them because they have not taken the property from Inayet Khan 
himself, but purchased at auction the rights and interest of his sons and 
wives, who were his benamidars and who are now found to have had no 
title. They are not entitled to the protection afforded by Section 41 of 
the Transfer of Property Act nor by any principle on which that section 
is based. We must therefore allow this appeal and setting aside the decree 
of the learned Judge of this Court restore that of the lower appellate court. 
In view of the fact that the plea of Section 43 was not raised in the plaint 
but relied upon by the plaintiffs, and an issue had to be remanded and 
fresh evidence recorded, we direct that the parties do bear their own costs 
of both the hearings in this Court. ia 

f Appeal allowed 
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~ ABADI—Houses in—Customary right to| APPEAL 
transfer houses with sites—When finding that 
no custom exists amounts to a finding of fact 
—Civil Procedure Code, Sec. 100—Finding as 
to non-existence of custom—Second Appeal. 

Where the question that arises in a suit is 
whether a custom authorising the occupiers of 
houses in the village to transfer their houses 

, together with the sites is in existence, and the 
lower appellate court finds that no instances 
are proved in which the alleged custom has 
been followed or recognised, then that is a 
finding of fact which is binding upon the 
High Court in second appeal, if not vitiated 
by any error of law. Where, however, the 
lower appellate court finds that certain ins- 
tances have been proved in which the alleged 
custom has been followed or recognized but 
such instances are not sufficiently numerous 
or ancient or uniform to constitute a custom 
modifying the ordinary law then in such a 
case a question of law arises in second appeal 
and the High Court is entitled to weigh the 
whole evidence and come to its own conclu- 
sion whether the lower appellate court had 
rightly decided that the alleged custom had 
not been proved. NatHwa v. RAGHUBANS 
NARAIN SINGH. 879 
ACCOUNT—Settled—When can be re- 
opened—Fraud or mutual mistake. 

It is open to a party to have an account 
already settled reopened, if fraud or mutual 
mistake of parties in relation to the settlement 
of account can be established. The obligation 
to abide by a settlement of account made 
between the parties arises from an implied 
contract to the effect that rights and obliga- 
tions under a large number of transactions 
taken into account have been wiped out and 
that the rights and liabilities declared at the 
time of settlement of account should be deemed 
to have superseded previous rights and liabili- 
ties: Ordinarily such an implied agreement 
is as binding as any other contract, and it is 
tiot open to any of the parties to go behind 
it, unless- it can be shown that the implied 
agreement is vitiated by some thing or other 


which invalidates a contract. DEoxt NANDAN 
Ram v. FATEH CHAND. 21 (Summary) 
ALLAHABAD HIGH COURT RULES— 
Chapter III, Rule 11—Scope and application 
of. 

Rule 11 of Chapter IM of the Rules of the 
Allahabad High Court is intended to apply 
to cases in which the stamp reporter finds that 
a document, which ought to bear a stamp 
under the Court Fees Act, has been received, 
filed or used in the High Court without being 
properly stamped. That rule has however no 
application where the alleged deficiency is in 
the court-fee payable on a document received, 
filed or used in the Court of first instance or 
in the lower appellate court. Mrrruu Lar 
v. CHAMELI alias BHAGWATI. 957 


APPEAL—Burden of proving that judgment 
is wrong—Onus on appellant. 

In an appeal the burden of proving that 
the judgment appealed from is wrong rests 
upon the appellant, and he does not discharge 
that onus by merely showing that there is an 
equal possibility of the judgment in favour 
of one party or the other being correct. 
Katyan Mat v. Anman Uppin Kuan 909 


Letters Patent appeal—New point of 
law—When can be taken. 

A question which arose in this appeal was 
whether a new point of law could be taken in 
a Letters Patent appeal. The portion of the 
judgment dealing with this point is as 
follows:— 

“In this Letters Patent appeal the learned 
counsel for the respondent has argued that the 
learned counsel for the appellant has urged a 
point which was not urged before the learned 
single Judge and that therefore we should not 
hear him. On this point, decisions of their 
Lordships of the Privy Council are conclusive. 
A point of law may be taken at any time, 
provided that for the decision of that point 
no fresh finding be necessary. If the facts 
admitted or if the firmlings of the court bes 
enough for the decision of the point of law, 

































APPEAL 
a court is bound to hear it and if necessary 


BUNDELKHAND LAND ALIENATION 
ACT (Local IT of 1903)—Sec. 16 


give effect to it. In the case of Suraj Mal v.|ARMS ACT (XI of 1878)—Sec. 19(f)— 
Triton Insurance Company, Limited, I. L. R.|Pistol found in room occupied by accused, his 
52 Cal. 408, a point of law was taken for the|sons and their wives—When accused to be 


first time before their Lordships of the Privy 
Council and was given effect to. Since then, 
there have been other decisions of their Lord- 
ships of the Privy Council and the practice of 
the English courts is to the same effect. In 
Prem Narain v. Ram Charan, 59 I. A. 121, the 
want of proper sanction by the Local Govern- 


convicted. 

Where an unlicensed pistol was found in a 
room which was in the occupation not merely 
of the accused but of his sons and their wives, 
and the accused had been convicted of dacoity 
and he had falsely denied the fact that the 


pistol was found in a vessel inside his room, 


ment was allowed to be taken in a suit)Held, that ıt was most unlikely that an article 


instituted under Sec. 92 of the Civil Procedure|of this 


should have 


size and description 


Code for the first time by their Lordships of|remained concealed in the room without the 
the Privy Council though the point had never|knowledge of the head of the family, and 
been urged in India. In The Official Liqui-|bearing in mind the circumstances there was 


dator of M. E. Moolla Sons, Limited v. Mrs. 
Perrin R. Burjorjee, [1932] A. L. J. 706, their 
Lordships quoted with approval the following 
from an English decision of the Appeal Court: 
‘When a question of law is raised for the first 
time in a court of last resort upon the cons- 
truction of a document or upon facts either 
admitted or proved beyond controversy, it is 
not only competent but expedient in the 
interests of justice to entertam the plea.’ 

In view of these Privy Council pronounce- 
ments, the Full Bench decision of this Court 
which limited the points of law which could 
be taken for the first time in the High Court 
must be deemed to be no longer good law. 
ParpHu Lax v. BADRI. 15 (Summary) 





no reasonable doubt regarding the guilty 
knowledge of the accused and he was rightly 
convicted under Sec. 19(f), Arms Act. 

JwaLa v. EMPEROR. 366 
BENGAL COURT OF WARDS ACT 
(IX of 1879)—Secs. 35 and 60A—"Posses- 
sion” of Court of Wards—Whether actual 
possession necessary—W ard entitled to property 
by succession—Property in possession of tres- 
passer—When court takes possession within 
meaning of Sec. 35. 

“Possession” of the Court of Wards under 
the Bengal Court of Wards Act (IX of 1879) 
must depend upon the nature of the interest 
in the property in question of the disqualified 
proprietor, and must be only such possession 


To Privy Council—Point of law not|as the property admits of. 


raed in High Court—When can be raised] Where a person whose estate was in charge 


before Prwy Council. 


of the Court of Wards became entitled to 


Where a pure question of law has been|certain property by succession, which was in 
clearly raised in the appeal to the Privy Coun-|the possession of a trespasser, and the Court 
cil, and no new evidence is necessary to dispose|of Wards ordered the Manager to take posses- 
of the matter, the Privy Council is bound to|sion of the property and the Manager issued 
consider the question, in spite of the fact that/orders to his tahsildars to collect rents from 
the appellants do not seem to have insisted/tenants, and the Court of Wards had insti- 
upon the point in the Courts in India, although |tuted a suit for possession; held, that the Court 
it was included in the memorandum of appeal|of Wards had taken possession of the property 


to the High Court. 
Sant yv. PARATH NATH. 


Trial Court rejects evidence 





BisHEsHwar Pratapjwithin the meaning of Sec. 35, so as to bring 
918 ]it 
without | IBRAHIM HUSSAIN. 


LACHMI NARAIN V. 
882 


under its charge. 


comment or demeanour on witnesses—When|BUNDELKHAND LAND ALIENATION 


appellate court should interfere. 
Govinp PrasHap v. BALA KUNWAR. 


ACT (Local II of 1903)—Sec. 16—Money 


117 (decree agamst agriculturists in Bundelkhand 


ARBITRATION—Award not filed within|—-Decree-holder applies for execution by 


time—Arbitration 


superseded—Subsequently|appomtment of recerver—Whether application 


Court satisfied that awad was made within|can be granted. 


time—Court set aside previous order and passed 


The decree-holder had obtained a simple 


money decree against the judgment-debtors 
Lat.|who were agriculturists in Bundelkhand." 
862|Under Section 16 of the U. P. Bundelkhand 


decree in terms of award. 
LacHHMAN Ral Va JANG BAHADUR 


x 


“CANTONMENTS ACT (I of 1924)—|CIVIL PROCEDURE CODE (V of 1908) 


eee 


` ment Act), applies to such a suit. 


Sec. 273 (1) 


—Sec. 9 


Land Alienation Act (II of 1903) no land|Azamgarh district (not Benares district) had 


belonging to a member of an agricultural tribe| jurisdiction to try the case. 


shall be sold in execution of a decree or order 
of any civil or revenue court. The decree- 
holder’s application for execution by attach- 
ment and sale having proved infructuous, he 
applied for the appointment of a receiver of 
the judgment-debtor’s property. The munsif 
granted his application and appointed a receiver 
and the District Judge on appeal affirmed that 
order. 


On second appeal the High Court held| Minister 


Matux Deo 
Narain SINGH v. Vinayak Prasan SINGH. 
681 
CHRISTIAN MARRIAGE ACT (V of 
1872)—Secs. 4 and 5—Non-observance of 
essential ceremonies—Burden of proof. 

Where a party alleges that the marriage was 
not performed according to the rules, rites, 
ceremonies and customs of the church of which 
the person solemnising the marriage was a 
(vide Sec. 5(1), Indian Christian 


that the prohibition in the Bundelkhand Land|Marriage Act), the burden lies on him to prove 
Alienation Act was confined to the sale in|not only the omission but also that such rules, 
execution of any decree or order of a civil|rites, ceremonies or customs were absolutely 


or revenue court, and there was no express 
prohibition against the receipt of income by 
the receiver and its disbursement. As one of 
the modes of executing a decree prescribed 
in Section 51, Civil Procedure Code, was by 
appointment of a receiver, that method was 
open to the execution Court and there was 
nothing in the Bundelkhand Land Alienatiou 
Act which took away that power. MANOHAR 
SINGH v. RIAZUDDIN. 770 
CANTONMENTS ACT (I of 1924)— 


essential and indispensable in the sense that on 
account of their not being duly performed the 
marriage itself was void. Trrur alias TEREZA 
v. ALFRED ROBERT JONES. 1129 
CIVIL PROCEDURE CODE (V of 1908) 
—Sec. 9 and U. P. Municipalities Act, Ser. 
155—Octroi dues—Whether civil suit to 
recover maintainable. 

Where a liability which did not exist prior 
to the enactment is created by the statute 
which at the same time gives a special and 


Sec. 273(1)—Suit for recovery of price of|particular remedy for enforcing it, then, unless 


goods supplied to a Cantonment Board—|a contrary intention 


Limitation. 


appears, the remedy 
provided by the statute has to be followed 


A suit for recovery of the value of goods|and it is not competent to a party to pursue 
supplied to a Cantonment Board does not fall|other forms of remedy. 


within the description of suits mentioned in 


The liability to pay the octroi duty was 


Sec. 273(1), Cantonments Act, and Art. 52.|imposed by the Municipalities Act itself and 
Limitation Act, (and not the special rule of|did not exist independently of it, and the 


limitation mentioned in Sec. 273(3), Canton- 
CANTON- 
ALLAHABAD v. HAZARI LAL 

805 


MENT BOARD, 
GANGA PRASAD. 


Municipalities Act itself provides for a penalty 
for non-payment of such dues, and there is no 
indication in the Act reserving the right of 
a separate suit. Accordingly a suit for the 


CHILD MARRIAGE RESTRAINT ACT recovery of octroi due does not lie in a civil 


(XIX of 1929)—Sec. 5 and Criminal Pro- 
cedure Code, Sec. 177—Jurisdiction of Court 


BaREILLY v. 


739 


court. Municrpat BOARD, 
ABDUL Aziz KHAN. 


—To be determined by place of marriage and|———Sec. 9 and Or. 7, R. 1(f)—See. 9 lays 


not place of tilak ceremony. 


down general rule in favour of jurisdiction of 


For the purpose of Sec. 5, Child Marriage|Civil Court—Exception to general rule— 
Restraint Act, it is only the marriage ceremony | Burden of proof. 


that has to be considered. It is quite im- 


The terms of Section 9, Civil Procedure 


material where or when or by whom the tilak|Code, lay down a general rule in favour of 
ceremony was performed. Where the. tilak|the jurisdiction of the Civil Court. Accord- 
ceremony was performed in Benares and subse-|ingly where the statements in the plaint suf- 
quently the marriage was solemnised in|ciently comply with the provisions of Or. 7, 
Azamgarh, beld, that the tilak ceremony may|R. 1(f), the burden of proof is on the party 
be regarded as a necessary preliminary to the|who maintains an exception to the general 
marriage ceremony, but the actual marriage|rule. Where the defendant maintains that 
is a ceremony quite different and distinct from|the plaintiff’s village is an estate within the 
the tilak ceremony, and the courts of the|meaning of Sec. 3(%), Madras Estates Land, 


3 


CIVIL PROCEDURE CODE (V of 1908)/CIVIL PROCEDURE CODE (V of 1908) 


—Sec. 10 ’ 


Act, so as to oust the jurisdiction of the Civil 
Court under Sec. 189 of the Act, the burden 
lies on the defendant to prove that the village 


comes within the statutory definition of 
“Estate”. Popurr Ramayya v. PurcHa 
LAKSHMINARAYANA. 402 


Secs. 10 and 115—Suit—Issue—"Is suit 
barred by Sec. 10 C. P. C.’—Court decides 
against defendant—Whether revision lies. 

MADAN MOHAN v. Kuar KAMLA. 702 
Sec. 11—Decision against mortgagor 
after execution of mortgage deed—Mortgagee 
no party to the suit—Whether operates as 
res judicata against mortgagee. 

Any decision obtained against a mortgagor 
after the execution of the mortgage deed can- 
not operate as res judicata against the mort- 
gagee, who was no party to the suit. Much 
less will a decision between a transferee 








—Sec. 24 


the order does not purport to decide the dis- 
pute between these two sets of claimants for 
all purposes so as to operate as res judicata in 
any subsequent litigation that may result out 
of an independent suit. The effect of the 
order merely is that the sale would be binding 
on both these sets of defendants. It would 
in no way affcct the title to any property that 
may be left over after the decree is satisfied. 





SHANKAR LAL v. SHYAM SUNDAR LAL. 1227 
Sec. 20—Suit against non-resident 
foreigner—Jurisdiction of British Indian 
Court. 
Under Sec. 20, Civil Procedure Code, a 


British Indian Court has jurisdiction to enter- 
tain cases against non-resident foreigners 
provided the cause of action wholly or in part 
arises within its local limits. 

Where the defendant, who 


was a non- 


of the mortgagor and a third person operate as|resident foreigner, not only took the plea of 


res judicata between the mortgagee and such 
transferee, when the same question arises in a 
subsequent suit. The mortgagee cannot be 
considered to be litigating under the same title 


want of jurisdiction but also entered appear- 
ance and during the course of a protracted 
trial produced evidence, cross-examined the 
witnesses of the opposite party and took the 


in the subsequent suit as the mortgagor didjchance of winning the case on merits, it is 


in the earlier suit. Nor can he be said to be 
litigating under the same title as the transferee 
of the mortgagor. 

A mortgaged a shop to the present plain- 
tiff. Later A sold the shop to B. The present 
defendant being in possession B had to insti- 
tute a suit for possession making the present 
defendant and A parties to the suit, and this 
suit was dismissed on the finding that A had 
no title to the shop in dispute. In a subse- 
quent suit the present plaintiff obtained s 
decree for sale of the shop on the basis of his 
mortgage and himself purchased the property 
in execution. Having failed to obtain actual 
possession the plaintiff instituted the present 
suit for possession against the defendant, who 
contended that the decision in B’s suit operated 
as res judicata. Held, that the contention 
was not well founded and it was accordingly 
open to the plaintiff to establish A’s title to 
the shop in dispute. Karoria v. OM PRAKASH. 

597 
Secs. 11 and 47 and Or. 22, R. 5— 
Execution proceedings—Deceased judgment- 
debtor—Two sets of claimants—Decision of 
execution court—Effect of—Whether operates 
as res judicata. 

Where the execution court determines the 
question as to which of two sets of persons 





no longer open to him to say that the court 
had no jurisdiction to entertain the suit. 

GAEKWAR BaropAa STATE Ramway v. 
Hasire ULLAH. 1093 
— Sec. 20(c)—Seller agrees to deliver 
goods at a particular place—Suit for damages 
can be filed at that place. 

In a suit for damages for breach of contract, 
the suit may be filed either at the place where 
the contract was made, or at the place where 
delivery was to be made, which should be 
deemed to be the place of performance. It 
follows that if owing to the action of the 
buyer the seller is unable to perform the con- 
tract at the place agreed upon he will have a 
right to institute his suit there. GAEKWAR 
Baropa STATE Ry. v. Hasw Urram. 1093 
Sec. 24—Objection to jurisdiction taken 
in written statement—Objection based on 
denial of allegations in  plaint—Defendant 
apples for transfer of suit under Sec. 24— 
Whether High Court empowered to transfer. 

Where on the allegations made in the plaint 
the suit is cognizable by the court before which 
it is instituted, an application to the High 
Court made by the defendant under Sec. 24, 
C. P. C., for transfer of the suit to another 
district would lie even though the defendant 
in his written statement denies the allegations 





were the heirs of the deceased judgment-debtor,|in the plaint and challenges the jurisdiction of 


4 


| 


CIVIL PROCEDURE CODE (V of 1908)|CIVIL PROCEDURE CODE (V of 1908) 
—Sec. 47 —Sec. 53 


the court in which the suit is filed to try the|tion department. CANTONMENT Boarp v. 
same. NARAINDAS GOPALDAS vV. Kistian LAL. 409 
Lacum Narain. 345 | Sec. 47 and Or. 21, R. 90 and Limita- 
Sec. 47—Application for execution of|tion Act, Art. 181—Application to set aside 
mortgage decree—Simple money creditor of|void sale—Limitation. 
mortgagor, who had purchased the mortgaged| Naroram Das v. BHAGWAN Das. 
property in execution, made a party—Was not : 
a party in the mortgage suit—Whether proper 
party in execution proceedings. 

In his application for execution of his mort- 





859 
Sec. 48—Final decree in mortgage suit 
—Application for execution by sale of certain 
Specified properties—Further prayer for sale of 
other properties if necessity arose—Second 
gage decree, the mortgagee impleaded for the application for execution asking for sale of 
first time a simple money creditor of the mort-|rest of property made more than 12 years after 
gagor, who had- purchased the mortgaged|date of decree—Whether in continuation of 
property in execution of his decree, as one of| previous application. 
the judgment-debtors. Held, that the simple On the passing of a final decree for sale in 
money creditor of the mortgagor being nola mortgage suit, the decree-holders applied for 
party to the mortgage decree sought to be|lexecution by sale of certain specified properties 
executed, he was improperly impleaded and thelout of the entire mortgaged properties and 
proper order was to discharge him from the|prayed that the decree be transferred to the 
array of judgment-debtors. Hosuiar Sinch |Collector because the property sought to be 
v. GOBARDHAN Das. 1085 sold was ancestral. It was further mentioned 
~ec. 47—Civil suit—Objection by\in that application that if these properties 
defendant as to jurisdiction—Civil court|proved insufficient for the realisation of the 
wrongly decides in favour of  plaintiff—|decretal amount, then the decree-holders would 
Whether point can be taken again in execution|give a further list of the other mortgaged 
department. properties later. The court, after recording 
A suit was brought by the Cantonment|a finding that the property sought to be sold 
Board against the defendant for recovery of|was ancestral, transferred the decree to the 
certain grazing dues, which had been agreed|Collector for execution. After the sale of 
by the defendant to be paid in instalments to|these properties, the Collector returned the 





the Board under a lease. The suit was brought 
in the court of the Munsif of Muttra, and an 
objection was taken in the written statement 
that the suit was not cognizable by the civil 
court. The Munsif took an erroneous view 
that the Tenancy Act of 1926 did not apply 
to the cantonment areas and held that he had 
jurisdiction to entertain the suit. No appeal 
was preferred from that judgment to the 
District Judge. The Cantonment Board hav- 
ing applied for execution of the decree, an 
objection was raised that the civil court had no 
jurisdiction to entertain the suit at all. ‘The 


papers to the civil court. The sale proceeds 
having proved insufficient the decree-holders 
made the present application for execution by 
sale of the remaining mortgaged property. The 
judgment-debtors pleaded that the application 
having been made more than 12 years after 
the date of the decree was incapable of execu- 
tion under Section 48, Civil Procedure Code. 
Held, (Sutaman, C. J. dissenting), that the 
previous application, so far as it related to the 
second prayer, was no doubt defective inasmuch 
as it did not mention the property which was 
sought to be sold subsequently, but it was not 


first court held-that the execution court could|legally disposed of by any order and remained 
not go behind the decree as the matter had|in abeyance; and the present application was 
been decided in the suit itself. and that it must | therefore in continuation of the former appli- 
take the decree as it stands and execute it.|cation, and not a “fresh” application within 
On appeal, the lower appellate court- took’ a|the meaning of Section 48, Civil Procedure 
contrary view and dismissed the application|Code, and was accordingly within time. Srmva 
for execution on the ground that the Munsif|SHANKAR Das v. Yusur Hasan. 202 
had no jurisdiction to entertain the suit. The Sec. 53—"Property in the hands of the 
Cantonment Board filed a Second Appeal and|son”—Whether includes undivided interest of 
a Full Bench of the High Court held that it| Hindu son in joint family property. 

was not open to the defendant to raise the) The undivided interest of a Hindu son in 
point of jurisdiction over again in the execu-|joint family property, no matter what hs 


5 





CIVIL PROCEDURE CODE (V of 1908) 
—Sec. 64 

constitution of the joint family is, is “property 
in the hands of the son” within the meaning 
of Sec. 53, Civil Procedure Code. CHHOTEY 
Lat v. GanpaT Ral. 483 
Sec. 64 and Or. 21, R. 54(3)—Attach- 
ment of house by a decree-holder—A pplication 
for rateable distribution by another decree- 
holder—Original attachment ceases—Other 
decree-holder not entitled to question aliena- 
tion by judgment-debtor unless he bad also 
attached the house prior to the alienation. 

A decree-holder attached a house in execu- 
tion of his decree and another decree-holder 
applied for rateable distribution. Subsequently 
the judgment-debtor mortgaged the house and 
satisfied the decree of the first decree-holder 
and the house was therefore released from his 
attachment. Held, that the second decree- 
holder was not entitled to impeach the mort- 
gage unless he had also attached the house 
prior to the mortgage in question. Basu RAM 
vy. Kattoo MAL, BisHESHAR Prasad. 1091 
— Sec. 64 and Or. 21, R. 55 (as amended 
by Allababad High Court)—Applicatson for 
rateable distribution—Attaching decree-holder 
does not press his execution application—Con- 





flict between private transferee (who purchased 


the property when attachment was subsisting) 
and applicant for rateable distribution—W bose 
rights paramount. 

A, B and C held separate decrees against the 
same judgment-debtor. In execution of his 
decree A attached certain property. B also 
got the same property attached in executioa 
of his own decree. C merely applied in B’s 
case for a rateable distribution, and an intima- 
tion of his application was sent to the sale 
officer. Before any auction sale could be held 
the judgment-debtor privately transferred part 
of the property to the present plaintiff. The 
sale officer sold the property in execution of 
A’s decree, and after satisfying the amount 
due to him there was a surplus left which was 
sent to the court. B made a statement that 
he had been paid out of court and would not 
proceed with his execution. Upon this a dis- 
pute arose between the present plaintiff (the 
private transferee) and C (the third decree- 
holder) as to who was entitled to the surplus 
amount. The private transferee brought the 
present suit for a declaration that. he was 
entitled to this amount inasmuch as B’s attach- 


























CIVIL PROCEDURE CODE (V of 1908) 
—Sec. 80 


cannot claim a paramount title so as to over- 
ride the claims of the third decree-holder, 
notice of whose claim for rateable distribution 
had in fact been sent to the sale officer. DAL 
CHaAND v. Mut CHAND. 1251 
Sec. 66—Auction purchase by one of 
several decree-holders—Right of other decree- 
holders—Nature of right—Whether registered 
written instrument necessary in order to 
relinquish such right. 





Where one of several mortgagees brought 
a suit for sale of mortgaged property and in 
execution of the decree for sale purchased the 
property in his own name in lieu of the 
decretal amount, the other mortgagees, in the 
absence of anything to the contrary, would 
be beneficially interested in the purchase and 
would be entitled to recover a share of the 
properties purchased at auction. But the 
ownership of the property does not become 
vested in the other mortgagees from the date 
of the auction purchase. In this view it is 
not necessary for the relinquishment of the 
right to recover a share in this property that 
the transaction should be evidenced by a written 
instrument and that such instrument should 
be registered. Lar SGH v. CHHoTEY Bwr. 

107 


—— Sec. 80—Suit for sale on a mortgage 
executed by a ‘public officer—Whether notice 
necessary. 


Assuming that the common manager of an 
estate appointed under Sec. 95, Bengal Tenancy 
Act, is a public officer within the meaning 
of Sec. 80, Civil Procedure Code, a suit for 
sale on a mortgage executed by such manager, 
in which the execution of the mortgage is not 
in any way complained of, is not within the 
ambit of Sec. 80, C. P. C., and no notice of 
suit is required. Such a suit is not based on 
a breach of contract. The mortgage imposed 
no personal liability upon the manager, but 
merely provided that if payment was not made 
the mortgagee would be entitled to realise his 
dues by sale through the court, and this was 
all that the appellant sought by his suit. The 
manager no doubt had an option to pay in 
order to save the sale, but failure to exercise 
an option is not in any sense a breach of duty; 
and mere omission to pay either interest or 
principal could not be an act purporting to 


ment no longer subsisted. Held, that in view|be done by the manager in his official capacity. 
of the provisions of Or. 21, R. 55 (as amended|Revatr Moman Das v. JATINDRA MOHAN 
lg, the Allahabad HigheCourt) the plaintiff |GHosH. 406 
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CIVIL PROCEDURE CODE (V of 1908)|CIVIL PROCEDURE CODE (V of 1908) 
—Sec, 86 —Sec. 109(c) 


Sec. 86—Suit by a Native State against} ———Sec. 109—Order of High Court dis- 
business concern—W hether Sec. 86 applies. |missing review application—Whether appeal 

A suit against a business concern run by the|lies to Privy Council under Sec. 109(a) or 
State of a Ruling Chief is not a suit against|(d). 
the chief himself and Sec. 86, C. P. C. is not} No appeal lies to the Privy Council under 
applicable to such a suit. It is open to a Ruling|Sec. 109(¢) and (b) from an order of the 
Chief to waive the privilege embodied in Sec.|High Court dismissing a review application. 
86, C. P. C. Gazkwar Baropa Strate Ry.|The order is an order passed on review and is 





v. Hap ULLAH. 1093 





Removal of—Grounds of—Duty of civil court 
in appointing new trustees and settling a 
scheme. 

In giving effect to the provisions of Sec. 92, 
Civil Procedure Code, and in appointing new 


Sec. 92—Charitable trust—Trustees—\ing of Clause (a). 


not an order passed on appeal within the mean- 
Clause (b) also cannot 
apply as the order passed was not passed by the 
High Court in the exercise of its original civil 


jurisdiction. RUKNUDDAULA SHAMSHER 
June v. Nawas Sappar Yar Junc Mouvutvi. 
9 (Summary) 


trustees and settling a scheme, the primary duty ;————Secs. 109 and 110—Order under Sec- 


of the civil court is to consider the interests 
of the public, or that part of the public, for 
whose benefit the trust was created. 

Where the learned judge who tried the suit 
under Sec. 92, C. P. C., came to the conclusion 
that the charity was in a deplorable condition; 
that there was no income to carry on the 


tion 115, C. P. C—Whether appeal lies as of 
right—Sec. 109(c)—When case to be certified 
under Sec. 109(c). i 

No appeal lies to the Privy Council as of 
right from an order passed by the High Court 
under Sec. 115, C. P. C. In a fit case how- 
ever leave can be granted under Sec. 109 (c), 


trust; that the defendant mutawalis had been |C. P. C. Arma Ram v. BENI Prasan. 1166 


ex-communicated; that they were insolvent; | —— Sec. 


that owing to these matters there were about 
six pupils only in the madrasa; that owing to 
the differences which had arisen the number 
of pilgrims who took advantage of the build- 
ings had fallen off, and that the upper floors 
in two blocks of the buildings were occupied 
by the defendant mutawalis and their families, 


109(a)—Order of remand— 
Setting aside order of revenue court returning 
plaint for presentation to proper couri— 
Whether amounts to ‘final order. 

An order of remand passed by the High 
Céurt under which an order of the revenue 
court returning the plaint for presentation to 
the civil court was set aside, was not a ‘final 


held, that there was ample material before the|order’ within the meaning of Sec. 109(a), 
learned judge to justify him in deciding, in the|C, P, C. IqpaL BAHADUR v. Ram SREE. 


exercise of his discretion, that the defendant 


219 


mutawalis should be removed. MAHOMEDALI Y| — Sec. 109(c)—When certificate under 
ADAMJI PEERBHOY V. AKBERALLY ABDUL-|¢¢c, 109(c) should be granted. 


HUSSEIN ADAMJI PEERBHOY. 258 





Sec. 92, C. P. C—Death of trustee—W hether 
suit abates. 
In a suit under Sec. 92, C. P. C. for remova! 


of the trustee and for forming a scheme, in 


which one of the important questions for deter- 


mination was as to whether the property in 


Sec. 92 and Or. 22, R. 1—Suit under 


ATMA Ram v. BENI PRASHAD. 1166 


———Sec. 109(c) and Letters Patent, Cl. 30 
—Advocate suspended from practice by a 


;|bench—A pplication for leave to appeal to 


Privy Council—Whether Court 


empowered to grant leave. 
Where a bench of the High Court suspends 


High 


dispute was a public trust or a private trust. |an advocate from practice for a period of three 


the death: of the trustee during the pendency months in the exercise of the power specially 
of the suit does not cause the suit to abate conferred on the High Court by Cl. 8 of the 


and the right to sue survi 
his heirs, whose names s 


ves on his death against |Letters Patent and by the Bar Councils Act 
hould be brought on of 1926, and he makes an application for leave 


the record as his legal representatives. ‘TuLa|t© appeal to His Majesty in Council against 


Ram v. TKAM SINGH. 


——Sec. 100-—Finding as to non-existence 


of custom—Second appeal. 
Natawa v. RacHuUBANS NARAIN. 


531|this order; beld, that the High Court has 


jurisdiction to grant leave under Sec. 109 (c), 
C. P. C. or at any rate under Cl. 30 of the 


879 |Letters Patent prowded the case is a fit ope 
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CIVIL PROCEDURE CODE (V of 1908) 
—Sec, 115 


for appeal. Surva NARAIN Jara, ADVOCATE 
v. THe HON’BLE JUDGES oF THE HicH 
COURT OF JUDICATURE AT ALLAHABAD. 722 


Section 115—"Case decided”—Mean- 
mg of—Lower Court rejects application for 
amendment of plaint—Whether “case decid- 
ed.” 


The plaintiff instituted a suit for recovery 
of money on the basis of a promissory note, 
the consideration for the said note being the 
balance which was found to be due from the 
defendant upon an accounting between the 
parties. Subsequently the plaintiff applied for 
amendment of his plaint in such a manner as 
to base his claim alternatively on the bahi 
khata account. The application was rejected 
by the court below. Held, (1) that the 
lower court’s refusal to allow the amendment 
of the plaint was a “case decided” within the 
meaning of Sec. 115, C. P. C.; (2) that this 
was a case in which the lower court ought to 
have allowed the desired amendment and by 
refusing to do so it disregarded the provisions 
of Order 6, Rule 17, C. P. C., and acted 
illegally and, at least, with material irregularity 
in the exercise of his jurisdiction. RURAHMAL 
Ram NATH THROUGH Ram Prasap v. KAPI 
Man Misr. 989 


Section 115—Court allows plaintiff -to 
withdraw suit without applying sts mmd to 
the provissons of Order 23—Whether order 
can be set aside in revision. 

Jumma v. PREM SAHAI. 450 
——Section 115—Court giants an appli- 
cation for amendment of a plaint—Whether 
revision lies. 

When a Court grants an application for 
amendment of a plaint, it cannot be said that 
a case has been decıded within the meaning of 
Section 115, Civil Procedure Code. 


The plaintiff brought a suit for recovery of 
possession of one-half share of a house in the 
Court of a Munsif. The principal defendant, 
who was alleged to be a trespasser by the plain- 
tiff, pleaded that the suit was not cognizable 
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maintainable as no case had been decided within 
the meaning of Section 115, Civil Procedure 
Code. SUNDER Lat v. Razia Becam. 757 


— Section 115—Order of lower court 
calling upon plamtiff to make good deficiency 
in court-fees—Whether revision lies. 


A mere decision as to the amount of the 
court-fees payable does not amount to a “case 
decided” nor is ıt necessarily an irregularity in 
procedure or illegality or a refusal to exercise 
jurisdiction. No revision therefore lies to the 
High Court from an order of the court below 
calling upon the plaintiff to make good the 
deficiency in the amount of court-fees paid by 
him. Gupra aNd Co. v. Kipa Ram Bro- 
THERS. 381 
Section 115 and Land Acquisition Act, 
Sections 3(d) and 18—Decision of the ‘Cour? 
under Land Acquisition Act—Whether High 
Court can revise. 

MAKKHAN LAL y. SECRETARY OF STATE. 

32 
——Sections 115 and 10—Sust—Issuce— 
“Is the suit barred by Section 10, C. P. C”— 
Court decides against defendant—W hetber 
revision lies. 

In the written statement filed in the trial 
court a plea was taken that the suit was barred 
by Section 10, C. P. C., owing to the pendency 
of another suit in which the matter in issue 
was identical. The court framed an issue on 
this point and decided the issue against the 
defendant. Held, that the decision of the 
trial court cannot be treated as a ‘case decided’ 
within the meaning of Section 115, C. P. C., 
and accordingly no revision lay to the High 
Court. MapaNn MoHan v. Kuar KAMLA 
Narain DUBE. 702 


——Section 115 and Or. 14, R. 2—Trial 
Court refuses to take up issues of law first— 
Whether High Court can interfere in revision. 





No revision lies from an order of the trial 
court refusing to take up the case piecemeal 
and decide issues of law first in accordance with 
the provisions of Or. 14, R. 2, C. P. C. 


by the munsif as the value of the share was|SHANTA NaNp Gir v. BasupEva NAND GR 


over Rs.5,000. Thereupon the plaintif 
applied for amendment. She said that the 
defendant had considerably added to the house, 
and all that the plaintiff wanted was that the 
‘house be restored to its original condition and 
the additions be demolished. The 
munsif allowed the plaint to be 

Tg, High Court held tha no 


8 


1204 
Section 115 and Or. 23, R. 1 (2)— 
Court exercises its discretion under Or. 23, R. 
1(2)—Whether High Court should revise 
order, 





learned] When the Court has applied its mind to the 
amended. | question of permitting the withdrawal of a 
revision was|suit under Or. 23, R. 1 (2) and has exercised 
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—Sec. 115 


—Sec. 151 


its discretion, its order should not be interfered|date on which possession was restored to the 


with by the’ High Court in the exercise of its 
revisional power. Katt Ram v. DHARMAN. 

821 
———Section 115 and Or. 47—Order reject- 
ing application for review—Whether revision 
lies. 

A revision lies to the High Court against an 
order of the Court below rejecting an applica- 
tion for review. CHINTAMANI v. DEBI 
PRASAD. 937 
— Section 144 and Limitation Act, Arts. 
181 and 182—Application for restitution— 
Art. 181 applies—Starting point of limitation 
—Date of lower appellate courts decree— 
Application for recovery of mesne profits—|i 
Limitation. 

On plaintiff’s suit for possession being decreed 
by the court of first instance he obtained pos- 
session of the property in dispute. On appeal 
the lower appellate court reversed the decree 
and dismissed the suit, and the defendant there- 
upon applied under Section 144, C. P.'C. and 
recovered possession of the property. Subse- 
quently after the dismissal of the plaintiff’s 
second appeal to the High Court, the defendant 
applied under Section 144, C. P. C. for 
recovery of mesne profits for the period he was 
out of possession. The plaintiff contended 
that the application was time-barred. 


Held (Mukerji, J. dsssenteng): An applica- 
tion for restitution under Section 144, Civil 
Procedure Code, is not an application for the 
execution of a decree within the meaning of 
Article 182, Limitation Act, and that Article|: 
does not apply to it. It is an application not 
specifically provided for and is governed by 
Art. 181 of the Limitation Act. 


Held, further, (Sulaiman, C. J. dissenting) : 
The time for applying under Section 144, 
C. P. C. begins to run from the date of the 
lower appellate court’s decree when the first 
court’s decree was reversed and the right to 
apply for restitution first accrued, and the 
mere fact that the lower appellate court’s decree 
was subsequently affirmed on second appeal to 
the High Court did not give a fresh start of 
limitation under Art. 181. 


Held, further: But where the application 


successful party. PARMESHAR SINGH vy. 
SITLADIN DUBE. 503 
Section 144 and Tenancy Act of 1926, 
Section 19—Trial Court decrees sust for pos- 
session—Possession obtained in execution of 
decree—Plaintiff lets out land to tenants— 
Decree reversed on appeal—Application for 
restitution—Whether defendant entitled to 
have land restored to her free from tenancy 
rights created by plaintif—Whether Section 
19, Tenancy Act, protects such tenants. 

On the plaintiff’s suit for possession beng 
decreed by the trial court, the plaintiff obtained 
possession in execution of the decree. While 
in possession the plaintiff let out the land to 
tenants. The decree of the trial court was 
reversed on appeal. Thereupon the defendant 
instituted restitution proceedings under Section 
144, C. P. C. impleading in her application 
the persons who were admitted as tenants by 
the plaintiff. The tenants contended that the 
defendant was not entitled to actual possession 
as against them, as they become statutory 
tenants under Section 19, Tenancy Act, because 
they were admitted as tenants by the plaintiff, 
who was then in possession as proprietor. 
Held, that the defendant was entitled to have 
the lands restored to her free from any tenancy 
rights created by the plaintiff, and the tenants 
in such a case cannot claim protection under 
Section 19, Tenancy Act. 

Section 19, Tenancy Act, confers statutory 
rights upon tenants who are admitted as such 
by the person having the right to let. A person 
in wrongful and temporary possession of land 
has no right to let, and cannot consequently 
create statutory rights by admitting others as 





tenants. SUKHAN SINGH ahas SUKHDEO 
SINGH v. UMA SHANKAR MISIR. 1229 
——Sec. 151—Scope of. 

ATMA Ram v. BENI- PRASAD. 1191 
———Sec. 151 and Sch. II, Para. 8—Award 


not filed within time—Arbitration superseded 
—Subsequently Court satisfied that award was 
made within time—Court set aside previous 
order and passed decree in terms of award. 
An award not having been filed within time 
the court passed an order superseding the arbi- 
tration and fixed a date for the trial of the suit. 


under Section 144, C. P. C. is for recovery of |Subsequently it was brought to the notice of 
mesne profits for the period during which the|the court that a unanimous award had been 
successful party was kept out of possession,|delivered within time, and it was given to one 
the starting point of limitation is not the date|of the arbitrators to be filed in court, who had 
of the lower appellate. court’s decree but the|withheld it. Thereugon the court set asidegs 


Q 
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previous order and passed a decree in terms of 
the award which was ultimately filed. Held, 
that the previous order having been passed 
under a misapprehension of true facts it was 
open to the Court when the true facts were 
brought to light to set aside its previous order 
superseding the arbitration, under its inherent 
jurisdiction as defined in Sec. 151, C. P. C. 
LacCHHMAN Ral v. JANG BAHADUR Lar. 862 
Sec. 152—Dectee—A ppeal—Dusmissed 
—Whether trial court has power to amend 
decree. 

The trial court has power even after the 
dismussal of the appeal from its decree to make 
an amendment of the decree if the amendment 
is merely of a clerical or arithmetical mistake. 
CHINTAMANI V. DEBI PRASAD. 937 
Sec. 153—Vakil files plaint—Vakalat. 
nama did not contain his name although he 
signed 1t-—Whether mistake can be corrected. 

The plaint of a case was presented in court 
by a vakil. Later it was discovered that in 
the vakalatnama which the vakil had signed 
on the back in token of acceptance his name 
had been omitted from the body of the 
vakalatnan a. An application was made to the 
court to correct the vakalatnama by entering 
the name of the vakil in the body of the 
vakalatnama and the court directed that the 
correction should be made. Held, that the 
court had jurisdiction to pass the order under 
Sec. 153, C. P. C. It is obvious that this was 
a mere clerical error and that when the plain- 
tiff executed the vakalatnama he undoubtedly 
intended to appoint the vak] and when the 
vakil signed the vakalatnama as accepting that 
appointment he intended to act for the 
plaintiff. LACHHMI NARAIN v. MAKHAN 
LaL. 14 (Summary) 
— Or. 1, R. 9—Snit by a Mohammedan 
co-heir for possession of his share-»—Omission 
to tinplead one co-heir—Effect of. 

If one of the heirs of a deceased Moham- 
medan, who is not in actual possession of the 
share to which he is entitled, sues his other 
co-heirs for possession of his share and omits 
to implead one of the ,co-heirs in possession. 
the suit is not liable to dismissal, because the 
interests acquired by the heirs of a deceased 
Mohammedan in his property are always 
definite; distinct and ascertained, and the Court 
is accordingly in a position to pass a decree 
that is capable of execution and cannot be 
rendered nugatory at the instance of the absent 
emggheir whose interest @emains unaffected by 


10 
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the decree. ZEBAISHI BEGAM v. Nazir UDDIN 4 
KHAN. ` 1006 

—— Or. 1, R. 10-——Several defendants—One 

dead at date of smstitution of suit—Effect of 

—Whether heis of dead defendant can be 

mm pleaded. 

Where after the institution of the suit against 
the mortgagor and the transferee from him, 
it was discovered that the transferee was dead 
at the date of the institution of the suit; and 
the plaintiff thereupon made an application 
for impleading the heirs of the transferee as 
defendants, held, that the suit was validly 
instituted against the mortgagor, and the 
Court had jurisdiction to grant the application 
under Or. 1, R. 10, C. P. C. Baza Prasap 
v. RADHEY SHIAM. 126 
— Or. 7, R. 6 and Limitation Act, Sec. 18 
—Fraud—When saves lmitation—To be 
alleged in plant. 

Where a plaintiff claims exemption from 
the law of limitation on the ground of fraud, 
he must allege fraud in the plaint in accord- 
ance with the provisions of Or. VU, R. 6, 
C. P. C. KALYAN Mar v. AHMAD UDDIN 
KHAN. 909 
Or. 8, R. 6 and Or. 20, R. 19—Decree 
may be granted under Or. 20, R. 19 to 
defendant although suit of plaintif is 
dismissed. 

Plaintuff sued A and B for the recovery of 
money alleging a joint debt. In the written 
statement B denied the joint debt and claimed 
a decree in his favour for a sum admittedly due 
to him alone by the plaintiff. The trial court 
upheld B’s contention and dismissed the suit 
as against him, and decreed the entire claim 
of the plaintiff against A alone. Plaintiff 
appealed. B took a cross-objection that the 
tral court erred in not decreeing his claim 
against the plaintiff. Held (NiAMATULLAH, J. 
dubttante), that the claim in the written state- 
ment amounted to a claim by way of set-off 
under Or. 8, R. 6, C. P. C., and the court 
should grant B a decree for the set-off, even 
though the claim of the plaintiff against B 
was dismissed. Banst DHAR KUNJILAL vV. 
LALTA PRASAD. 393 
———Or. 8, R. 6 and Or. 20, R. 19—Set-off 
and counter-clatm—Distinction  between— 
Starting point of limitation—Set-off cannot be 
claimed unless suit for its recovery was mam- 
tainable in civil court—Ascertained sum— 
Meaning of. 

Courts in India have adopted the distinction 
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under the English Law between a set-off which|Court decree—Trial Court cannot entertain 
merely amounts to an adjustment or satisfac-|application under Or. 9, R. 13. 

tion of the plaintiff’s claim, and a counter-| In a suit for money an ex parte decree was 
claim under which a defendant claims a decree|given against the defendant. Subsequently 
for the surplus amount due to him; and have|the plaintiff applied in the High Court for a 
held that the defendant can get a set-off up to|revision of this ex parte decree on the ground 
the amount of the plaintiff’s claim provided|that he had been allowed no future interest. 
his claim was not time-barred at the time of|The defendant opposed the application, but 
the suit, but if he wants to have a decree for|the High Court allowed the revision. After 
the excess amount, he must show that it was|that the defendant made the present applica- 
not time-barred at the time when he filed his/tion to the trial court to set aside the original 
written statement. ex parte decree, which was disallowed. Held, 


. Where in a suit for the recovery of money that the original ex parte decree of the trial 
the defendant claimed as a set-off a certain sum|Ccourt had merged in the decree given in revision 
of money paid by him on account of plaintiff’s by the High Court and had passed beyond the 
share in the arrears of Government revenue, |COntrol of the trial court, and accordingly the 
held, that the defendant could not claim alļapplication under Or. 9, R. 13, C. P. C. was 
set-off because a suit brought by him to recover rightly disallowed. The proper course for the 
the amount claimed was within the exclusive defendant was to apply in the High Court 
jurisdiction of the reyvenúe court (vide Sec. for a stay of the proceedings in revision until 
222, Agra Tenancy Act) and could not have he had obtained a decision from the trial court 
been brought in a civil court. z his appina under Or. Z R. 13. oe 
: r HANKAR BHARGAVA v. JAGAT NARAIN 
I{ the facts stated in the preceding para-|o scar, 552 


graph be varied to this extent that the sum Or. 14, R. 2 and Sec. 115—T rial court 
of money paid by the defendant was due botk refuses to take up issues of law first—Revision. 


on account of the plaintiff’s share as well as SHA N G B N 

on account of the share of some other co- PUES ANEN ee pe ren aa 

sharers, then the sum was not an ascertained : Or. 20, R. 12-58 f—Suit z 

sum and could not be claimed as a set-off. PE EN S EO TOR y as 

Buarta v. Cuer R recovery of possession and mesne profits— 
: Whether court has jurisdiction to postpone 


` ——Or. 8, R. 6 and Or. 20, R. 19—Set-off enquiry as to mesne profits to execution depart- 


—When can be pleaded—A decree may be|ment—Whether it is necessary for decree- 
granted under Or. 20, R. 19 to defendant| bolder to file an application to start an enquiry 
although suit of plaintiff is dismissed. as to mesne profits—Whether such application 
Per BENNET, J—(1) A set-off under Or. 8,|is governed by Art. 181, Limitation Act. 
R. 6 may be pleaded although the claim of the| Order 20, R. 12 lays down that in a suit 
plaintiff is denied. It is not merely a defence|for the recovery of possession of immovable 
to the plaintiff’s claim, and a decree may be|property and for mesne profits an enquiry may 
granted under Or. 20, R. 19 to the defendant |be directed as to the mesne profits, but that 
although the suit of the plaintiff is dismissed|when such an enquiry is directed a final decree 
by the decree. (2) A set-off under Or. 8,|in respect of the mesne profits shall be passed 
R. 6 is wider than a set-off at English Law,|in accordance with the result of such enquiry. 
but it is not so wide as a counter-claim.|Accordingly it is the duty of the court itself 
(3) Where a plaintiff sues several defendants} to pass a preliminary decree in the first instance 
alleging a joint debt, a defendant who denies|and direct an enquiry as to the amount of 
the joint debt may plead a set-off due to him|mesne profits and as soon as the mesne profits 
alone. (4) A defendant-respondent whose|have been ascertained, to pass the final decree 
set-off has not been decreed, or has not been|in accordance with the result of the enquiry. 


_ referred to in the decree, may make this a|Under the present Code the court has no 


ground of cross-objection in appeal.  Bawst| jurisdiction to postpone the enquiry as to the 
Duar KUNJEAL v. Larra PRASAD. 393\mesne profits to the execution department. 
——Or. 9, R. 13—Ex parte decree—|Naratn Das v. BHAGWATI PRASAD. 86 
Revision—Opposed by defendant—Revision|——Or. 21, R. 2(2) and R. 16 and Limita- 
allowed—Ex parte decree merges in High|tion Act, Art. 174— pplication for executspss 
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by transferee of decree—Whether judgment-|Moveable property attached—Property handed , 
debtor can prove payment not certified within|over to custodian under Rule 122—Liability 
90 days. of custodian—Whether public officer within 
Under Order 21, Rule 2(2), Civil Procedure| meaning of Rule 52. , 
Code, read with Article 174, Limitation Act,| JAGESHAR PRASHAD v. JANKI. 1200 
it is not open to a judgment-debtor to prove} ———Or. 21, R. 46—Unpard portion of. 
adjustment or satisfaction if he did not take| mortgage money m the hands of mortgagee— 
steps to have the same certified within a period| Whether can be attached by the holder of a 
of 90 days from the date on which the alleged|decree against mortgagor. 
payment or adjustment was made. This rule| The unpaid portion of the mortgage money 
would apply whether the payment pleaded 1s\in the hands of the mortgagee holding a usu- 
sought to be proved against the decree-holder|\fructuary mortgage is not a ‘debt’ due from 
or his assignee. Murart Lat v. RacHusm|the mortgagee to the mortgagor which can be 
SARAN. 198|attached by a person who holds a money decree 
———Or. 21, R. 16—Apphcation by trans-|against the mortgagor. Kuunnt LaL v. 
feree-decree-holder—Plea of uncertified adjust-|BANKEY LAL. 713 
ment of decree by judgment-debtor—w hether| _——Or. 21, R. 55 (as amended by Allab- 
can be entertained. abad High Court) and Sec. 64—Application 
In an application under Or. 21, R. 16, Civil| for rateable distribution—Attaching creditor 
Procedure Code, by a transferee-decree-holder,|does not press his execution application— 
it is not open to the judgment-debtor to plead|Conflict between private transferee and appli- 
payment, although time had expired forjcant for rateable distribution—Whose rights 
pleading a payment under Art. 174, Limitation| paramount. 
Act. Mapan Moman Lat v. Asa Ram. 768| Dat CHanp v. Mut CHAND. 1251 
———Or. 21, Rules 43, 52 and 122—Move-|————Or. 21, R. 63—Interpretation of— 
able property attached—Property handed over|Order dismissing objection under Or. 21, 
to ‘custodian’ under Rule 122—Lsability of |R. 58—Attachment ceases within one year— 
‘custodian’ —Whether public officer within|Whether order conclusive. 
meaning of Rule 52. On the attachment having ceased to exist 
The amin after attaching a car under Or.|within the period of one year from the dis- 
21, R. 43, C. P. C., handed it over to the|missal of the objection under Or. 21, R. 58, 
applicant and took a supurdnama from him|C. P. C., it is no longer incumbent upon the 
under Or. 21, R. 122. Subsequently a second|claimant to file a suit for a declaration of 


attachment was issued against the same car 
and the amin returned the warrant with the 
endorsement that he had effected an attach- 
ment and that as the property had already 
been handed over to a ‘custodian,’ it was not 
necessary to hand it over again. The decree 
under which the first attachment was made 
having been satisfied, the ‘custodian’ handed 
over the car to the judgment-debtor. Later 
in execution proceedings relating to the decree 
under which the second attachment was made, 
the court ordered the ‘custodian’ to produce 
the car. Held, that the ‘custodian’? did not 
become a ‘public officer’ within the meaning 
of Or. 21, R. 52, C. P. C. and it was not 
necessary to inform him that the car had been 
attached a second time. He was bound to 
hold the property till the amin asked for it 
and his duty did not end on the decree, under 
which the first attachment was made, being 
satisfied. JaGEsHAR Prasap v. JANKI. 1200 


wee Or. 2l, Rules W, 122 and 43— 
12 


title to the property in order to avoid the 
conclusiveness of the order in the claim case; 
and the order in the claim case ceases to be 
conclusive as between the decree-holder and 
his representative on the one hand, and the 
objector and his representative on the other, 
when the property is subsequently attached by 
the same decree-holder or his successor-in-title. 
HABBULLAH v. MAHMOOD. 19 
Or. 21, R. 85—Auction-purchaser files 
a tender in Court on fifteenth day from sale 
—Cash deposited in treasury next day— 
Whether tender amounts to payment on due 
date. 

The auction-purchaser filed a tender in the 
Court concerned on the fifteenth day from the 
sale of the property offering to pay the remain- 
ing purchase money. The presiding judge 
signed the tender and returned it to the pur- 
chaser. In accordance with the usual 
procedure the purchaser was to deposit the 
actual cash in the Imperial Bank through the 
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local treasury. This could not be done on 
that day but was done on the next day. Held, 
that there being no suggestion that the appli- 
cant was not in a position to make the 
payment at the time when he filed the tender 
in Court, the tender amounted to payment, 
and the purchaser should be deemed to have 
fulfilled the provisions of Or. 21, R. 85. 
GomTr v. Lacuman Das CHampa Ram. 71 
——— Or. 21, R. 131—Unpaid portion of 
mortgage money in the hands of mortgagee— 
Whether can be attached by the holder of a 
decree against mortgagor. 

The portion of the mortgage money left by 
the mortgagor in the hands of a usufructuary 
mortgagee for payment to his creditor is not 
a ‘debt’ due from the mortgagee to the mort- 
gagor within the meaning of Or. 21, R. 131, 
C. P. C., and cannot be attached by the credi- 


tor in execution of his decree against the 
mortgagor. BHAIRON AwasTHI v. LALTA 
Misr. 893 


— Or. 22, R. 1 and Sec. 92—Sunit under 
Sec. 92, C. P. C-—Death of trustee-—- Whether 
suit abates. 

Tura Ram v. TRAM SINGH. 531 
——Or,. 22, R. 4—"Right to sue”—To be 
read as “right to appeal? where death takes 
place during pendency of appeal. 

The words “right to sue” in Or. XXII, 
C. P. C. should be taken to mean “right to 
appeal” where a party dies after decree in the 
suit but pending appeal. Ram Sarur v. 
JAGDISH NARAIN. 933 
———Or. 22, R. 4(3)—Suit for possession 
and injunction against trespassers—One tres- 
passer dies—Heirs not brought on record— 
Whether suit liable to dismissal. 

In a suit for possession and injunction 
against trespassers the mere fact that one of 
the trespassers has died and his heirs have not 
been brought on the record does not make it 
impossible to pass a decree in favour of the 
plaintiffs against the trespassers who are before 
the court. Such a decree would, of course, 
be against the defendants in their personal 
capacity. SHIBBAN v. ALLAHA MEHAR. 

10 (Summary) 
——Or. 22, R. 10—Applicability of— 
Assignment during pendency of  suit— 
Assignee’s application to trial court under 
Or. 22, R. 10 reyected—Whether application 


—Or. 23, R. 3 


a mortgage making the other co-mortgagee a 
defendant. During the pendency of the suit 
one P made an application for being added as 
a defendant to the suit on the ground that he 
had purchased the interests of the defendant- 
mortgagee. The trial court ordered that P 
be made a defendant on his paying half of 
the total costs incurred by the plaintiff in 
filing the suit, and on his failure to do so the 
court dismissed the application. A decree was 
ultimately passed in favour of the plaintiff. 
The defendant-mortgagor appealed to the High 
Court and impleaded the mortgagees as res- 
pondents. In the High Court P applied for 
being arrayed as respondent. Held, that the 
application could not be granted under Or. 22, 
R. 10, Civil Procedure Code ‘as the assignment 
in favour of the applicant was during the 
pendency of the suit in the court below and 
not during the pendency of the appeal in the 
High Court. Held, further, that to grant the 
application would be in substance to revise the 
order passed by the court below rejecting his 
application, though no appropriate steps were 
taken by the applicant to have that order set 
aside. Prut CHanp v. Tarr Husain. 832 
Or. 23, R. 1 and Sec. 115—Cour! 
allows plaintiff to withdraw suit without 
applying its mind to the provisions of Or. 23 
—wWhether order can be set aside in revision. 
Where the trial court granted the plaintiff’s 
application to withdraw the suit with lberty 
to bring a fresh suit without exercising its 
discretion judicially, that is to say, without 
applying its mind to the matter before it with 
due reference to the provisions of Or. 23, the 
High Court should set aside the order in the 
exercise of its powers under Sec. 115, C. P. C. 
The provisions of Or. 23 do not apply to a 
case where the plaintiff applies for permission 
to withdraw the suit on the ground that there 
was part of the defendant’s case for which he 
was not prepared, as the defendants had 
brought evidence which had not been fore- 
shadowed in the written statement. JUMMA 
v. Prem Sanar. 450 
— Or. 23, R. 1(2) and Sec. 115—Court 
exercises its discretion under Or. 23, R. 1(2) 
—Whether High Court should revise order, 
Kari RaM v. DHARMAN. 821 
— Or. 23, R. 3—Appeal adjusted by 
lawful compromise—Appellant prays for 





can be repeated during pendency of appeal\decree in terms of compromise—Respondent 


from decree passed in the suit. 
A co-mortgagee brought a suit for sale on 


alleges fraud—-Whether averment of fraud 
should be inquired info before passing decwgs> 
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—Or. 25 


—Or. 39, R. 1 


‘Where the Court is satisfied that an appeal|but was paid by the mortgagee then the equity 
has been adjusted by a compromise, it is bound |of redemption would be lost and the mortgagee 


to give effect to it forthwith if it is lawful 
having regard to its own terms, and a party 
alleging fraud cannot be allowed to avoid the 
compromise (admittedly executed by it) in 
proceedings started by an application under 
Or. 23, R. 3, C. P. C. Husam Yar BEG v. 
RADHA KISHAN. 1183 
——Or. 25 and Or. 32—Suit by a minor— 
Whether court bas power to demand security 
for costs from next friend. 

A court has no jurisdiction to call upon 
the next friend of a minor plaintiff to provide 
security for costs. GHUREY LaL v. JAGAN- 
NATH Kasi NATH. 1189 
— Or. 33, R.. 1—Existence of joint family 
property—Whether amounts to ‘means’. 

The existence of joint family property may 
amount to ‘means’ within the meaning of 
_ Or. 33, R. 1, C. P. C. WIDDIYAPAT UPADHIYA 
v. MAHADEO SHASTRI. 247 
—— Or. 33, Rules 2, 5(a) and 1—Minor 
member of joint Hindu family applies to sue 


as pauper—Joint family property to be entered 


in a schedule. 

Where a minor member of a joint Hindu 
family applies to sue as a pauper, it is com- 
pulsory for him to enter the joint family 
property in a Schedule under Or. 33, R. 2 for 
the information of the court, and failure to 
do so would entail the dismissal of the applica- 
tion under Or. 33, R. 5(¢), C. P. C. 

Winpryapat Uraputya v. MAHADFO 
SHASTRI. 247 
— Or. 34, R. 1 and Or. 1, R. 3—Suit for 
sale on mortgage—Person claiming paramount 
title not a necessary party. 

In a suit brought by a mortgagee to enforce 
his mortgage, a person claiming title paramount 
to the mortgagor and the mortgagee is not a 
necessary party, and the question of the para- 
mount title cannot be litigated in such a suit. 
RasooLan Brat v. Ram Kunwar. 1177 
——Or. 34, R. 7—Mortgagor to pay rent 
to zamindar—On his failure mortgagee had 
to pay the same—Suit for redemption— 


would become the owner of the property and 
the mortgagor will not be responsible for the 
rent. Held, that the stipulation contained in 
the second contract has to be read as a whole 
and if a portion of the stipulation is not 
enforceable because it is a clog on the equity 
of redemption, then the entire contract falls 
to the ground, and the original contract to 
the effect that the mortgagor shall pay the 
rent to the zamindar remains intact. 

A mortgage deed contained a covenant to 
the effect that the rent of the fields mortgaged 
would be paid by the mortgagor to the zamin- 
dar. On the failure of the mortgagor to do 
so the mortgagee had to pay the rent. Ona 
suit for redemption being instituted by the 
mortgagor, held, that it was not necessary for 
the mortgagee to bring a separate suit for the 
sum paid by him on account of rent and he 
could ask for this sum to be added to the 
mortgage money. HARDWAR BHAGAT v. SITA 
Ram Rat. 637 
———Or. 34, R. 14—Judgment-debtor exe- 
cutes security bond for payment of decretal 
amount—w hether decree-holder entitled to sell 
property covered by security bond in execu- 
tion of his decree without putting the bond 
in suit. 

The decretal amount was payable in six 
equal instalments and the decree provided that 
in the event of default of payment of any 
instalment, the decree-holder would be entitled 
to realise the entire decretal amount. It was 
also provided that the judgment-debtor will 
execute a security bond. - The judgment- 
debtor did execute the security bond. Default 
having been made in the due payment of 
instalments, the decree-holder took out execu- 
tion of the entire decree by attachment and 
sale of the pro mortgaged under the 
security bond. Held. that the decree-holder 
was entitled to sell the property covered by 
the security bond in execution of his decree 
without putting the security bond in suit and 
the present case was not governed by Or. 34, 


Whether mortgagee can ask for sum paid by|R. 14, C. P. C. Moor Cand v. Latta 


him to be added to mortgage money. 


PERSHAD. 865 


A covenant in a mortgage deed contained| _———Or. 39, R. 1 and Or. 34, R. 4—Decree 


a double contract. 


The first contract was to| under Or. 34, R. 4—W ben Court empowered 


the effect that the rent of the fields mortgaged| to pass an order restraining tenants of mort- 
would be paid by the mortgagor to the zamin-| gaged premises from paying rents to mortgagor 
dar. The second contract was to the effect] pending sale in execution and directing them 
tke if the rent was not Rid by the mortgagor] to pay the same into Court. 
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—Or. 44, R. 1 
Subsequent to the passing of a preliminary 


decree in a suit for sale based on a simple 
mortgage, the mortgagee applied to the Court 
for an order restraining the tenants of the 
mortgaged premises from paying the rents to 
the mortgagor or his transferees pending the 
sale of the property in execution of the decree 
and further directing the tenants to pay the 
rents into court but it was not alleged in the 
application that the mortgagee was entitled to 
a personal decree under Or. 34, R. 6, C. P. C. 
Held, that the mortgagee was not entitled to 
the remedy for which he asked, as until the 
property was sold in execution the right to 
receive the profits of the property belonged 
to the mortgagor or his transferees. 

Per BENNET, J.—Where a plaintiff in a 
Mortgage suit has no right to a personal decree 


—Or. 47, R. 1 


application is rejected the whole matter ends 
there. If the application is not rejected, a 
notice is to go to the Government Pleader 
and the respondent and when they appear the 
Court has to decide on hearing them whether 
the applicant is in a position to pay the court- 
fee and further whether the decree is one 
which is contrary to law or to some usage 
having the force of law or is otherwise 
erroneous or unjust. SECRETARY OF STATE 
FOR INDIA IN CoUNCIL v. SONKALI. 827 
Or. 45, R. 13 and Sec. 107, Govern- 
ment of India Act—Privy Council appeal— 
Whether High Court has power to stay pro- 
ceedings in the court below—Sec. 151— 
Scope of. 

Where an application is made praying that 
pending the disposal of an appeal to the Privy 





he cannot apply for enforcement of personal|/Council from an order of the High Court 
remedies. His remedy is limited to bringing] passed in revision directing that a reversioner 
the mortgaged property to sale and he can|be brought on the record and be permitted to 
only obtain a remedy from the date of the|proceed with the suit, the proceeding in the 
auction sale. Until that auction sale he has|suiit pending in the court below be stayed, 
no right to take possession of the property or|Aeld, that Or. 45, R. 13 has no application 
any income of the property. Accordingly the|where the party applies for stay of proceedings 
court has no jurisdiction to appoint a receiver|in the court below as distinct from the stay 
„under Or. 40 or to pass an order of attachment|of the execution of a decree. Artma Ram v. 
before judgment under Or. 38, R. 5 or of| BENI PRASAD. 1191 
temporary injunction under Or. 39. Ram|/————Or. 47, R. I1—"“Any other sufficient 
Prasan v. BIsHAMBHAR NATH. 561|reason”—Inter pretation of. 

——Or. 44, R. 1—Application under—| Section 114, C. P. C. has to be read with 
Court issues notice to opposite party and|Or. 47, R. 1, which prescribes the grounds 
Government Advocate—Whether Court pre-|upon which an application for review may be 


cluded” from determining question ‘whether 
decree appealed from is contrary to law. 

It is open to a court, hearing an application 
under Or. 44, R. 1, C. P. C., after issuing 
notice to the opposite party and the Govern- 
ment Advocate, to consider the question 
whether the decree appealed from is contrary 
to law or to some usage having the force of, 
law or is otherwise erroneous or unjust, and 
the court is not precluded from determining 
such question merely because notices to the 
opposite party and the Government Advocate 
have been issued previously. POWDHARI v. 
RAM SANWARI. 961 
————Or. 44, R. 1—Interpretation of— 
Application to be allowed to appeal as pauper 
—Court issues notice—Whether Court can 
still consider that decree is contrary to law. 

Where a person applies to be allowed to 
appeal as a pauper, the Court has first to consi- 
dar whether prima facie there is any ground 
for the rejection of the application. If the 


made; and unless the case can be shown to be 
within the terms of this rule, the review ought 
not to be granted. The words “any other 
sufficient reason” in Or. 47, R. 1 must be 
taken as meaning “a reason sufficient on grounds 
at least analogous to those specified imme- 
diately previously.” 

The plaintiffs instituted a suit for a decla- 
ration that they were owners of the property 
in suit by reason of a deed of relinquishment 
executed by C and the property could not be 
sold in execution of a money decree against 
C. The suit was dismissed. C died just on 
the day judgment was delivered or a day before. 
Thereupon the plaintiffs applied for a review 
of judgment on the ground that on C’s death 


they became owners of the property by 
inheritance. The Trial Court granted the 
application and decreed the suit. Held, that 


the ground stated could not possibly be said 
to be in any way analogous to the grounds 
specified in Or. 47,eR. 1, C. P. C., andggbe 


EE 


CIVIL PROCEDURE CODE (V of 1908) 
—Sch. I, Para. 1 


application for review should not have been 
granted. BisHESHWAR Pratap SAHI v. 
ParaTtH NATH. 918 
——Sch. II, Para. 1—Defendants jormtly 
and severally liable to decree-holder for mesne 
profits—Some of defendants joined decree- 
holder in referring question of amount to 
arbitration—W bether reference valrd. 

A decree-holder was proceeding in execution 
against seven judgment-debtors, who were 
jointly and severally liable for a sum due to 
the decree-holder for mesne profits, and the 
question for decision was the amount of the 
sum for which they were liable. Of the seven 
judgment-debtors five joined the decree-holder 
in an application for a reference of this matter 
to arbitration and the reference was accord- 
ingly ordered by the Court. At that stage all 
the seven judgment-debtors were jointly and 
severally liable for the amount of the decree, 
though at a subsequent stage two of them 
were exempted by the decree-holder. When 
the award was filed an objection was lodged 
on the ground that as all the parties had not 
joined in the reference, the reference was 
illegal. Held, that the reference to arbitration 
was not valid and the award was ultra vires. 
JHINNOoo SINGH v. BRAHMDAT SINGH. 1181 
——Sch. I, Para. 1—Sutt on promissory 
note—By assignee from promssee—Promisor 
and promusee impleaded—Plamtiff and pro- 
misor refer case to arbitration—Award— 
Whether valid. 

The plaintiff brought a suit for recovery of 
a sum of money on foot of a promissory note 


CIVIL PROCEDURE CODE (V of 1908) 
—Sch. II, Para. 15 


reference. JaGRuP RaM KASAUNDHAN V. 
Kasur PrasaD GUPTA. 694 


———Sch. II, Para. 4—Parties agree to refer 
case to three arbitrators one of whom appornt- 
ed Sarpanch—No provision for difference of 
opinion—Munsif decrees smt on majority 
verdict—Whether decree invalid. 

Where the parties agreed to refer the case 
for decision to three arbitrators one of whom 
was appointed Sarpanch but no provision was 
made for any difference of opinion and the 
arbitrators having disagreed, the Munsif 
accepted the majority verdict and made a 
decree, Aeld, that the agreement meant that 
only in the case of a unanimous decision there 
would be a valid award and not otherwise, 


and the decree should therefore be set aside 
and the 


case sent back for decision in 
accordance with law. Lacwumi LAL v. 
Kerarmati MIYAN. 66 





Sch. I, Para. 14(c) and Interest Act 
(XXXII of 1839)—Sut on promissory note 
referred to arbitration—Award gives tmtetest 
—Objection to legality of pai 

The plaintiff brought a suit on a promissory 
note claiming interest. The trial court referred 
the case to arbitration and an award was filed 
awarding interest to the plaintiff. On the 
objection of the defendant that the promissory 
note did not provide for the payment of 
interest, the trial court remitted the award for 
reconsideration. Held, that the Interest Act 
allows a court or an arbitrator to award interest 
under these circumstances, and the court below 


executed by defendants 1—3 in favour of|Wa% not entitled to remit the award for 


defendant No. 4, from whom the plaintiff took 
an assignment of his rights under the pro- 
missory note. The claim of the plaintiff was 
directed against the defendants who had exe- 
cuted the promissory note and there was no 
separate relief claimed against defendant No. 4. 
(It was not disputed that ın the present suit 
the plaintiff would not have been entitled to 
get from the court any order against defendant 
No. 4, who was really impleaded as a pro 
forma defendant). The plaintiff and defend- 
ants 1—3 only agreed that the matter in 
dispute be referred to arbitration, and the case 
was referred to the decision of an arbitrator 
appointed by them. Held, that the reference 
entered into by the plaintiff and defendants 


reconsideration. Ram NATH OupH 


BEHARI Lar. 939 


Sch. II, Para, 15—-Parties and arbitrator 
agree that reference be revoked—Court should 
supersede arbitration—How reference can be 
revived— Otherwise invalid” —Meanmg of. 
Where both the parties and the arbitrator 
agree that the reference be revoked, the 
arrangement amounts to an agreement between 
the plaintiff and the defendant that the 
reference be revoked and to a refusal by the 
arbitrator to arbitrate, and the court should 
supersede the arbitration. The authority of 
the arbitrator, having been revoked by both | 
the parties with his consent, could not be 
reconferred upon him by only one of the 


Vv. 





1—3 was a valid reference and the award of|parties and the court. Accordingly nothing 
the arbitrator was not vitiated by the fact that|short of a fresh agreement to refer could invest 
stafendant No. 4 was®not a party to thelthe arbitrator with power to decide the contro- 
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—Sch. I, Para. 15 


winding up upto the date of payment, beld, 


versy between the parties. Hart CHAND v.|that it cannot be said that the creditors have 


INDER SEN. 
——Sch. I, Para. 15—Refusal of one of 
the arbitrators to sign the award—Effect of. 


473|been paid in full until their claims for interest 


have been satisfied, and they should therefore 
be given interest on outstanding debts before 


Where the arbitrators had arrived at a deci-|the preferential shareholders could get any- 
sion but merely waited to sign the award, and|thing. The court ıs not however bound to 
in the interval between the decision and the| give the creditors the contractual rate. 


signing of the award, one of them changed 
his mind and refused to sign it, it does not 
necessarily follow that the arbitrators have 
been guilty of misconduct in framing the 
award and filing it in court. Tara Prasap 
SincH v. Raya SINGH. 1233 
——Sch. II, R. 1 and Sec. 92—Parties liti- 
gating m their own right and claiming 
possession of muth—When dispute can be 
referred to arbitration. 

Where both the parties were litigating in 
their own rights and were claiming that each 
of them was of right entitled to the muth, 
and there was nothing to suggest that the 
muth was of the nature of public charity, and 
the parties did not ask the court to appoint a 
trustee on the supposition that the office was 
vacant; beld, that the dispute must be deemed 
to be of a private nature and the reference 
to arbitration of such a dispute was neither 
illegal nor forbidden by law nor contrary to 
any well-known rule of public policy. Naran 
GR v. Ram LAKHKAN Gr. 711 
Sch. I, Rule 5(2)—Named arbitrators 
refusing to act—Power of court to appoint 
new arbitrator. ; 

Where in a suit the parties agreed that the 
case should be decided by a named arbitrator 
and, in the event of his refusing to act, by 
another named arbitrator, but there was no 
provision as to what was to happen in case the 
second arbitrator also refused to act; and on 
the named arbitrators refusing to act the court 
appointed a third arbitrator under the provi- 
sions of Rule 5(2) of the Second Schedule, 
C. P. C., held, that by leaving the question 
open the parties intended that the ordinary 
statutory power would be enforced, and the 
court had therefore power to appoint a third 
arbitrator under Rule 5(2). NARAN Gir v. 
Ram LaxHan Gr. 711 
COMPANY—Winding up—Surplus after 
paying creditors—Right of creditors to interest 
before paying preferential shareholders. 

ere there was a surplus in the hands of 
the Official Liquidators after paying the cre- 
disors, and the creditors claimed that they 





-~ should be allowed interest from the date of 


+ 


DenHra-DUN Mussoorie ELECTRIC TRAM- 
way COMPANY, LIMITED (IN LIQUIDATION )— 
In the matter of. 332 
COMPANIES ACT (VII of 1913), Sec- 
tion 227(2)—Transfer of shares—After 
windy g up—Sanction of Court—When to be 
given. 

Section 227(2), Companies Act, does not 
require that for the validity of a transfer of 
shares after the commencement of the winding 
up the sanction of the Court must be previous. 
It is within the jurisdiction of the Court at 
any time after the transfer of the shares to 
order that the transaction is a good transaction 
and shall stand. Acra SPINNING AND 
WeEavinc Mitts Co., LTD. (In LIQUIDATION) 
—In the matter of. 195 
Sec. 230(5)—Voluntary winding-nb 
followed by compulsory winding-up—Date of 
commencement of winding-up. 

Under Sec. 230(5) of the Companies Act 
the date of the commencement of the winding- 
up in the case of a compulsory winding-up 
which had been preceded by a voluntary 
winding-up must be the date of the com- 
mencement of the voluntary winding-up. 
INDIAN STATES BANK, Lro. (IN LIQUIDATION) 
—In the matter of. 476 


CONTEMPT OF COURTS ACT (XII of 
1926)—Sec. 3—Judge asked to stay proceed- 
ings—Threatened with snit for damages— 
Contempt of Court. 

Where an advocate sent a communication 
to a judge, before whom an execution casc 
was pending, that if he did not stay proceed- 
ings pending the disposal of a revision appli- 
cation he would run the risk of a suit for 
damages being brought against him, Aeld, that 
the advocate should be punished for contempt 
of court under Section 3, Contempt of 
Courts Act. ApvocaTte—In the matter of. 

145 

CONTRACT—Agreement in restraint of 

trade—When can be enforced—Covenants 

restrictive of competition—When can be 
upheld—tndian Contgact Act, Sec. 27. 

When a covenant in restraint of trad@is 





CONTRACT ; 


called in question the burden of justifying it 
is laid on the party seeking to uphold it. A 
contract which is in restraint of trade cannot 
be enforced unless (a) it is reasonable as bet- 
ween the parties; (b) it is consistent with the 
interest of the public. 

A bare covenant not to compete cannot be 
upheld. The covenants restrictive of com- 
petition which have been sustained have all 
been ancillary to some main transaction, 
contract, or arrangement, and have been found 
justified because they were reasonably neces- 
sary to render that transaction, contract or 
arrangement effective. 

A contract whereby in consideration of a 
sum of money the appellants undertook for a 
period of fifteen years not to engage in the 
business of brewing beer and to confine them- 
selves solely to the business of brewing sake, 
beld, that the agreement was invalid and 
unenforceable. VANCOUVER MALT AND SAKE 
BREWING COMPANY, LIMITED v. VANCOUVER 
BREWERIES, LIMITED. 457 


A party cancels contract—W hen breach 
takes place. 

Where the defendant wrote to the plaintiff 
cancelling the contracts, the breach took 
place not on the date on which the defendant 
wrote his letter to the plaintiff, but on the 
date on which the plaintiff received that letter 
and elected to consider the contracts as 
cancelled. Gaexwar Baropa STATE Ry. v. 
Has ULLAH. 1093 


Articles displayed in shop window— 
Plaintiff enters shop and asks for them—Lady 
assistant goes to fetch articles—Firm had 
issued orders not to serve plaintiff—Plaintiff 
is so told by the partner who accompanied lady 
assistant—-Whether there was a breach of a 
contract for sale of goods—Defamation— 
Whether use of the words “we refuse to serve 
you” amounted to  slander—Publication— 
What amounts to. 

Having seen a display of violets (which were 
not marked for sale) in a shop window, the 
plaintiff entered the shop and asked one of the 
lady assistants for a bunch of violets. She 
said that she thought there were some upstairs 
and went to see if there were any. When 
upstairs a partner of the firm reminded her 
that the firm had issued orders not to serve 
the plaintiff. Both the lady assistant and the 
partner agreed that the plaintiff must be so 
told, and they went downstairs, and the 


pher told the plaintif? that he could not 


aa 








CONTRACT ACT of 


Sec. 16 | 


serve him. The plaintiff thereupon brought 
a suit for damages for breach of contract for 
sale and damages for slander. Held, (1) that 
on these facts there was no concluded contract 
for the sale of goods; (2) that apart from 
special legislation, it is open to a shopkeeper 
at any time to refuse to deal with any member 
of the public, and it is not necessary for the 
shopkeeper to give any reason for his refusal. 
The opening of a shop is a mere invitation to 
the public to come into that shop. Such an 
invitation can be revoked at any moment. It 
is voluntary and without consideration; (3) 
that if the defendants had'a right to refuse 
to serve the plaintiff, the mere use of the words 
which enforce that right cannot be said to be 
slanderous; (4) that even if the words “We 
refuse to serve you” would bear the alleged 
meaning, viz., that the plaintiff was not a fita," 
person to deal with, there are so many other 
innocuous meanings that.can be attached to 
the words that it is unreasonable to select the - 
only one which would give a defamatory sense * 
to them; (5) that under the circumstances 
the words 


(IX 1872)— 


there was no publication of 
complained of. ‘[REVELLION AND CLARK V. 
A. MINcK. 43 


Repudiation by one party—Other party 
sues on contract—Whether other party 
absolved from proving performance by him 
of conditions precedent. 

A wrongful repudiation of a contract by 





Jone party does not of itself absolve the other 


party if he sues on the contract from estab- 
hshing his right to recover by proving per- 
formance by him of conditions precedent. It 
is open to the other party to accept the repu- 
diation as final and thus treat the contract as 
determined and bring a claim for damages 
under Section 53, Contract Act. But a 
wrongful repudiation by one party cannot, 
except by the election of the other party so 
to treat it, put an end to an obligation; if 
the other party still insists on performance of 
the contract the repudiation is what is called 
“brutum fulmen”, that is, the parties are left 
with their mghts and liabilities as before. 
Frorriz Epriwce v. RUSTOMJI DHANJIBHOY 
SETHNA. 50 
CONTRACT ACT (IX of 1872), Sec. 16 
—Contract—Independent advice—W hen to be 
given. 

Where in order to validate a transaction it 
is necessary to prove that the party entering 
into it had had independent advice, it must > 
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CONTRACT ACT (IX of 1872)—(|CONTRACT ACT (IX of 1872)— 
Sec. 16 Sec. 182 

be established that independent advice had been|agreement with a view to find out the order 
given before the transaction, for the question|in which reciprocal promises are to be per- 
is as to the will of the party at the time of|formed: the construction must depend on the 


entering into the disputed transaction. Advice 
given after the event when the supposed con- 
tracting party is already bound is given under 
entirely different circumstances, with a 
different position presented to the minds both 
of the adviser and his client and is therefore 
of no value. 

A contract of guarantee, like any other 


intention of the parties when it was made, 
which is to be ascertained from 1ts terms, read 
in the light of the facts known to both parties 
when it was concluded, that is, from what 1s 
expressed or from what “the nature of the 
transaction requires”, in the words of Section 
$2, Contract Act. FLORRE EDRIDGE v. 
RustromJI DHANJIBHOY SETHNA. 50 


contract, is liable to be avoided 1f induced by|———Secs. 134 and 129—Continuing secu- 


material misrepresentation of an existing fact, 
even if made innocently. 





v. ROYAL BANK OF CANADA. 763 
Sec. 16—Undue  mfluence—What 
constitutes, 


Every case of undue influence must involve 
in.one form or_other either coercion or fraud. 
Where the plaintiff alleged in his plaint that 
“he had signed a deed of gift on a fraudulent 
representation made to him by the defendant 

. that it was in fact merely a deed of manage- 
ment of the plaintiff’s property and that, 
therefore, the deed was in fact a nullity and 
not binding on the plaintiff, beld, that on 


rity—Duscharge—Secs. 19 and 18—Shares agai 


Jean MackENziE|bypothecated to secure mdebtedness of new 


com pany—Musre presentation. 

The plaintiff was the owner of certain shares 
She hypothecated these shares as a general con- 
tinuing collateral security for payment of the 
present and future indebtedness and liability 
of a company in which her husband was the 
principal share-holder. The company went 
bankrupt and ultimately the bank acquired 
the properties of the company hypothecated 
with it in full satisfaction of its dues. At 
the same time it induced the plaintiff to sign 
a letter to the effect that her shares would 


these pleadings it was not open to the plaintiff |continue to be security for the advances made 
to allege in the alternative that the deed of|by the Bank. Held, that the principal debt 
gift had been obtained from him by the|having been discharged the guarantors werc 


defendant by the exercise of undue influence. 
SoMEsHwaR Durr v. TirBHAWAN DUTT. 
585 
—— secs. 19 and 18—Continuing security 
—Discharge—Shares again hypothecated to 
secure indebtedness of new company—Misre- 


presentation. 
Jean MAcKENZIE v. RoyaL BANK OF 
CANADA. 763 





Sec. 23 and Tenancy Act (III of 1926), 
secs. 15 and 23—Relinguishment of ex-pro- 
prietary rights—Not actually forbidden—But 
declared void—Agreement to relinquish. 

RAGHUNATH Ram v. LacHMAN Ral. 1193 
——Sec. 27—Contract—Agreement in 
restraint of trade—When can be enforced— 
Covenants restrictive of competition—When 
can be upheld. - 

Vancouver Marr Co. v. VANCOUVER 
BREWERIES. 457 
——Secs. 51 and 52—Reciprocal promises 
—Order of performance—Determination of— 
Subsequent conduct of  parties-—Whether 
relevant. 

The subsequent conduct of the parties is 


trelevant for the purpose of construing an|Lat v. TosHAN PAL SINGH. 


absolved ‘from all liability and the letter 
imposed no fresh burden on the plaintiff. 

Subsequently the plaintiff having been told 
that her shares were still liable as security 
agreed to give them as security for a fresh 
guarantee of the indebtedness of the recons- 
tructed company. Held, that this guarantee 
having been procured by misrepresentation, 
and such misrepresentation being in the cir- 
cumstances material, the plaintiff was entitled, 
on ascertaining the true position, to avoid the 
contract of guarantee and recover her shares. 
Jean MackENZIE v. RoyaL BANK OF 
CANADA. 763 
Sec. 182 and General Clauses Act, Sec. 
3(39)—Person appointed as agent by manager 
of jomt Hindu family—Whether agency 
terminates with death of manager. 

A joint Hindu family is a juristic person 
on whose behalf contracts can be entered into 
and enforced. Where the manager of a joint 
Hindu family appoints a person as agent, the 
agency does not terminate with the death of 
the manager and he continues to be the agent 
of the joint family till he is dismissed. SHANKAR 
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CONTRACT ACT (IX of 


Sec. 253 (1), (2) and (10) 





1872)—|COURT-FEES ACT 


(VIL of 1870)— 


Sec. 12 (#) 


Secs. 253(1), (2) and (10), 262 and|sufficiently stamped and it does not extend 


263—Re presentatives of a deceased partner—|to cases in which it is alleged that a party paid 


Rights of—Smuviving partners entitled to incur 
debts only for winding up. 

The right of the representatives of a deceased 
partner is one of property and does not rest 
merely on contract, and the surviving part- 
ners, who have the right and duty to realise 
the partnership property, hold a fiduciary 
relationship towards the deceased partner’s 
representatives as regards his interest in the 
partnership property, though the latter have 
no such right in any individual asset of the 
partnership property as will entitle them to 
interfere with the surviving partners’ right 
to deal with and dispose of any such asset, for 
the purpose of realisation. Such representa- 
tive is entitled to an accounting for the assets 
of the partnership property free from debts, 
secured or unsecured, incurred by the surviv- 
ing partners or partner, except in so far as 
these were incurred for the purpose of 
winding up, or so far as the creditors bona 
fide and reasonably believed that they were so 
incurred. Basu alias Govrnposs KRISHNA- 
Doss v. THE OFFICIAL ASSIGNEE OF MADRAS. 

600 
COURT-FEES—After ‘withdrawal of suit 
under Or, 23, R. 1(2) Court orders attach- 
ment of plarntif?s property to enforce payment 
of deficiency m court-fees—Deficiency made 
good—Revision—Whether plaintiff entitled to 
get back money. 

After the plaintiff’s application to withdraw 
the suit with liberty to bring a fresh suit had 
been granted, the Court ordered attachment 
of plaintiff's property to enforce payment of 
deficiency in court-fees which the plaintiff had 
been called upon to make good during the 
pendency of the suit. Thereupon the plaintiff 
paid the deficiency. In revision it was argued 


insufficient court-fee on his plaint or memo- 
randum of appeal in the lower appellate court. 
MITTHU LAL yv. CHAMELL 957 
——Sec. 6 and Crvil Procedure Code, Sec. 
149—Plaint filed on last day of limitation— 
Court-fee insufficient—Tune allowed by court 
—Revision. 

A suit was filed on the last day of limitation 
with an insufficient court-fee stamp. The 
court gave the plaintiff time to make good 
the deficiency. The deficiency was made good 
and the suit was then registered. Held, that 
the court might have rejected the plaint under 
Sec. 6, Court Fees Act, but the court having 
exercised its discretion under Sec. 149, C. P. C., 
the High Court could not interfere in revision. 
JAGANNATH v. RAM GOPAL. 533 
——See. 7 (mw) (f) and Sch. I, Art. 1—Suit 
for accounts—Final decree in favour of 
plaintif — Defendant appeals — Valuation — 
Court-fee payable. 

In a suit for accounts and dissolution of 
partnership the court of first instance passed 
a final decree for a definite amount in favour 
of the plaintiff. The defendant appealed to 
the High Court and the relief asked for was 
that the High Court be pleased to set aside the 
decree of the court below and to pass a decree 
in favour of the appellant for such sum as 
may be found due to him. Held, that the 
appeal should be valued at the amount decreed 
by the court below and ad valorem court-fee 
should be paid thereon, and it was not open 
to the appellant to value his appeal arbitrarily 
for an amount less than the amount decreed 
against him. SHARFUDDIN v. KHADM ALI 
KHAN. 643 
——Sec. 12 (ti)—Second Appeal—Whether 
court-fee paid on memorandum of appeal in 


that in view of the case reported in Mohammad |lower appellate court sufficient —Who is to 


Ismail v. Liyaqat Husam, 1932 A. L. J. 165 
it was not open to the Court to issue an order 
of attachment for realisation of deficiency in 
court-fee. Held, that the plaintiff had paid 
what was due from her, and she was not 
entitled to get back the money. AscHari 
BEGAM v. FASH-UD-DIN. 820 
COURT-FEES ACT (VII of 1870), Sec. 5 
— Jurisdiction of Taxing Officer. 

The jurisdiction of the Taxing Officer under 
Sec. $, Court Fees Act, is limited to cases in 
which it is alleged that a document filed, 
exhibited or received in the High Court is not 


20e j 


determine the question. 

When on second appeal in the High Court 
the question arises whether the court-fee paid 
on the memorandum of appeal in the lower 
appellate court was sufficient, the High Court 
should judicially determine the question under 
Sec. 12(ii), Court Fees Act. 

Where the plaintiff’s suit for recovery of 
profits was decreed with interest pendente lite, 
and the appeal before the lower appellate court 
sought the reversal of the decree in its entirety 
and the dismissal of the suit, but there was 
no ground specifically directed against the. 


COURT-FEES ACT (VIL of 1870)—{COURT OF WARDS ACT (LOCAL ACT 


. Sec. 13 


IV of 1912)—Sec. 17 


award of interest pendente lite, held, that the|in asking for a declaration that the com- 


subject-matter of the appeal should in the 
circumstances be considered as not including 


interest pendente lite and accordingly no 
court-fee was payable on it. Mrrruu Laz v. 
CHAMELI, 957 





Sec. 13—Second Appeal—Order of 
remand—Refund of court-fees. 

Where the courts below gave the plaintiffs 
a decree in favour of defendants 1, 2 and 3 
and dismissed their suit against defendants. 4, 
§ and 6, and the plaintiffs in their second 
appeal to the High Court claimed a decree 
against defendants 4, 5 and 6 and also made 
defendants 1, 2 and 3 pro forma respondents, 
and the High Court sent the case back to 
the first court through the lower appellate 
court for trial as against defendants 4, 5 and 
63. held, that the order of remand covered the 
whole of the subject-matter in dispute in the 
appeal and the plaintiffs were therefore entitled 
to a refund under Sec. 13, Court Fees Act, 
of the full amount paid on the memorandum 
of appeal filed in the High Court. Held, 
further, that the plaintiffs were not entitled 
to a refund of the court-fees paid in the lower 
appellate court. Kautpatr' Kuar v. Kasi 
PRasaD SINGH. 41 

——Sec, 19(in)—Reply to Official Ligus- 
dator’s application to set aside certain transfers 
as fraudulent—Whether to be stamped. 

A written statement in a miscellaneous case 
is not liable to court-fee stamp. 

An application ,in reply to the official 
liquidator’s application to have certain trans- 
fers set aside as fraudulent amounts to a 
written statement and is exempt from the 
court-fee stamp under Sec. 19 (ii). OFFICIAL 
LIQUIDATOR, INDIAN STATES BANK LTD. (IN 
LIQUIDATION) v. RUKMANI RANI. 881 
Sch, I, Art. 1 and Sch, II, Art. 17 (tii) 
—Declaration that certain compromise is 
improper and void—Declaration that certam 
decree is improper and void—Court-fees 
payable. 

- Where the relief asked for by the plaintiff 
was as follows:—It may be declared by the 
court that (1) the compromise dated Novem- 
ber 20, 1919, (2) decree of the court of the 
Judicial Commissioner of Oudh passed in appeal 
No. 67 of 1917, and (3) decree No. 142 of 
1925 of the Court of the Subordinate Judge 
of Gonda, are improper and void as against 








promise was improper and void as against the 
plaintiff was asking for the cancellation of this 
instrument and he was bound to pay ad 
valorem court-fees under Sch. I, Art. 1 of the 
Court-fees Act, (2) the compromise having 
merged in the decree of the Oudh Court, no 
further court-fee was payable in respect of 
this part of the relief, (3) that as no definite 
relief for the cancellation of the Gonda decree 
was sought but only a declaration was asked 
for, the court-fee of Rs. 10 was sufficient. 
Suraj Ker Prasad v. CHANDRA. 955 
Sch. II, Art. 17 (iit) and Sch. I, 
Art. 1—Cross-objection m declaratory sui! 
where no other relief is asked for—Com t-fee 
payable, 

A cross-objection in a declaratory suit 
where no other relief is asked for did not 
require ad valorem court-fees but was properly 
stamped under Art. 17(#i) of Schedule I, 
Court Fees Act. Art. 17(iii) which deals 
with a declaratory relief does not specifically 
Mention a cross-objection, but the words 
“memorandum of appeal” must be construed 
to include a cross-objection. 

The plaintiffs brought a suit for a declara- 
tion- that it may be declared that under the 
family partition the plaintiffs alone were the 
owners in possession of the property entered 
in list A and that the defendant had no con- 
cern with it. The court of first instance 
decreed the suit of the plaintiffs for a declara- 
tion in regard to part of the property and 
dismissed it in regard to part of the property. 
A first appeal was brought by the defendant 
in the High Court and the plaintiffs filed a 
cross-objection in regard to the declaration 
which was not granted by the lower court. 
Held, that the cross-objection did not require 
an ed valorem court-fee on the value of the 
subyect-matter in dispute under Art. 1 of 
Sch. I, but was properly stamped under Art. 
17 (4) of Sch. II. SURENDRA SINGH v. 
GAMBHIR SINGH. 743 
COURT OF WARDS ACT (Local Act IV 
of 1912), Secs. 12 and 55—Wbhether estate 
vests 1% Court of Wards. 

Must Imran v. COLLECTOR oF BIJNORE. 

803 
Sec. 17 and Tenancy Act (III of 1926), 
Sec. 227—'Clarm for money—Meaning of— 
Whether includes a claim for profits unde 








the plaintiff and do not in any way affect the|Sec. 227, Tenancy Act. 
„euntis rights. Held, (1) that the plaintiff! The expression “claim for money” in g- 
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COURT OF WARDS ACT (LOCAL ACT(CRIMINAL PROCEDURE 


IV of 1912)—Sec. 51 


tion 17, Court of Wards Act, includes a claim 
for share of profits due to a co-sharer from a 
lambardar or another co-sharer whether the 
accounts between them have or have not been 
settled. Where the plaintiff, as a co-sharer, 
instituted a suit under Sec. 227, Tenancy Act, 
against another co-sharer, his claim amounted 
to a ‘claim for money’ within the meaning 
of Sec. 17, Court of Wards Act, and the claim 
should have been notified to the Collector, 
who managed the estate of the defendant as 
manager under the Court of Wards. COLLEC- 
TOR OF MEERUT vV. RISAL SINGH. 835 
— Secs. 51 and 50—Release of an estate 
from superintendence of Court of Wards— 
When takes place. 

The notification referred to in Sec. 51, 
Court of Wards Act, is of the fact of the 
release of an estate from the superintendence 
of the Court of Wards and the Section does 
not mean that the release cannot take effect 
till ıt has been notified in the Gazette. The 
release can take effect only when some act is 
done by the Collector as representative of the 
Court of Wards and mere sanction of the 
Court of Wards does not automatically bring 
about the release of an estate. An examina- 
tion of the Court of Wards Manual makes it 
clear that the release can only take place on 
the date which 1s fixed by the Collector and 
announced previously and on which date he 
complies with the requirements of the rules 
laid down in the. Manual. COLLECTOR oF 
BULANDSHAHAR v. GOKAL CHAND. 1069 
———Secs. 54 and 17—Notice under Sec. 54 
—What 1t must state—Whether can be com- 
bined with notice under Sec. 17—Effect of 
failure to give notice under Sec. 54. 

The Court of Wards Act contemplates two 
separate and independent notices. One 
under Sec. 17 in order to' keep alive the claim 
and to prevent it from being deemed to be 
discharged, and the other under Sec. 54 so as 
to make the suit maintainable. It is how- 
ever possible for a claimant to combine the 
notices under Sec. 17 and under Sec. 54, when 
limitation 1s about to expire, in one single 
document, but the document must profess 
to be such a compound notice and must inform 
the Collector that notice of the civil suit is 
being served upon him so that he may be ready 
with his defence. Failure to comply with the 
mandatory provisions of Sec. 54, Court of 
Wards Act, must lead to the dismissal of the 
suit. 
~s 
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CODE (V of 
1898)}—-Sec. 97 7 sO ` 
include a suit on a promissory note brought 
against the ward. CoLLECTOR oF BULAND- 
SHAHAR V. GOKAL CHAND. 1069 
CRIMINAL PROCEDURE CODE (V of 
1898), Secs” 56 and 55—"Other cause?”— 
Meaning of—Requisition mentions Sec. 55— 
Whether sufficient information conveyed— 
Names of constables making arrest—W hether 
to be endorsed on requisition. 

Where an officer in charge of a police- 
station sends a requisition to a head constable 
for the arrest of a person without a warrant, 
the reference’to Sec. 55, Criminal Procedure 
Code, in the requisition conveys sufficient 
information to the person to be arrested. The 
cases in which arrest may be made under either 
Sec. 109 or Sec. 110, Cr. P. C. are united in 
the provisions of Sec. 55; and by mention of 
Sec. 55 in the requisition the accused would 
know that he was to be arrested with a view 
to a report for security to be of good behaviour 
being taken from him. The words “other 
cause” in Sec. 56, Cr. P. C. do not mean that 
the requisition should have specified either Sec. 
109 or Sec. 110, Cr. P. C. 

Where the head constable sends constables 
under him to execute the requisition, there is 
no provision of law which lays down that the 
names of the constables who go to make the 
arrest should be endorsed on the requisition. 
RAMESHWAR V. EMPEROR. 997 
Sec. 97—Co-sharers in constructive 
sossession of parti land—Unlawful for a co- 
-harer to dig part of it—Right of otber 
co-sharers to defend their rights by force. 

‘Several co-sharers were in constructive 
possession of joint land which was lying 
parti’. One of the co-sharers employed men 
so dig a part of the land with a view to appro- 
priating it for his exclusive use in the teeth 
o£ opposition by the other co-sharers, who 
forcibly prevented them from digging the land 
ind thereby inflicted slight injuries. ese 
other co-sharers were convicted of offences 
ander Sections 147 and 323, J. P. C. Held, 
that one of several co-sharers in constructive 
possession of joint land has no right to dig 
part of it with a view to appropriating it for 
his exclusive use, and such act on his part 
amounts to criminal trespass or mischief; and 
the, other co-sharers were entitled to prevent 
his men from digging and on their persisting 
in doing what was clearly unlawful, the other 
zo-sharers had a right to prevent them forcibly 





Section 54 is comprehensive enough tolfrom digging the land and to inflict TEN 


x ı CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 133 7 

injuries in their right of private defence, and 
the conviction should therefore be set aside. 
ABDUL Hani v. EMPEROR. 689 
Secs. 133, 136 and 539B—Cond3:tional 
order under Sec, 133—No sufficient cause 
shown by person proceeded against—Order 
made absolute on the strength of inspection 
note alone—W hether order legal. 

Where a magistrate made a conditional order 
under Sec. 133, Criminal Procedure Code, for 
removal of a cesspool, and on the failure of 
the person proceeded against to adduce evi- 
dence justifying his action, the magistrate 
made his provisional order absolute,. basing his 
judgment on his inspection note alone, beld, 
that there should be substantive evidence apart 
from the inspection, and the order being not 
in accordance with law should be set aside. 
The Magistrate should have examined at least 
the complainant and should have placed on 
record a memorandum of what he observed at 
the inspection. Rayyu Lat v. EMPEROR. 

1179 
Secs. 133, 139A, 137 and 140—Pro- 
ceedings under Sec. 139A—Magistrate finds 
that there is no reliable evidence in support of 
denial of public right—Crvil suit to establish 
tight—Whether criminal proceedings should 
be stayed. 

On receiving a police report the magistrate 
issued notices under Sec. 133, Criminal Pro- 
cedure Code, against the applicants for having 
constructed a dam across a public channel. 
The applicants asserted that this was a private 
channel. Evidence was produced before the 
magistrate as to whether the channel was 
public or private and the magistrate found 
that, there was no reliable evidence in support 
of such denial. Before the -magistrate could 
proceed under Sec. 137, Cr. P. C., an appli- 
cation was made to the magistrate asking that 
he should stay his proceedings till the decision 
of the civil suit which the applicants had filed 
for a declaration that the channel in question 
was not a public natural channel and that the 
dam was an old one and was not an obstruc- 
tion in the channel. ‘The magistrate refused 
the application, and the Sessions Judge being 
of opinion that thé magistrate was wrong 
_ referred the question of the stay of the criminal 

proceedings for orders. Held, that on the 
finding that there was no reliable evidence in 
support of the denial, it was the duty of the 

gistrate to proceed under Sec. 137, Cr. P. 
76, and the stay of criminal proceedings was 








CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 164 


rightly refused. The decree of the civil court. 
if passed in favour of the applicants, will not 
affect the powers of the magistrate to enforce 
his order, if he makes an absolute order under 
Sec. 137, Cr. P. C., in case of disobedience by 
the penalty provided in Sec. 188, Penal Code. 
Karka PrasaD v. SHYAM KiIsHORE SINGH. 

342 
Sec. 145—Dispossessed person makes 
application under Sec. 145—Prelimmary ordei 
not passed within two months of dispossession 
—Effect of. 

In view of the first Proviso to Sec. 145 (4), 
Criminal Procedure Code, a magistrate cannot 
make an order under Sec. 145, Cr. P. C., if it 
is found that the person making an application 
under that section had been dispossessed more 
than two months before the date of the preli- 
minary order under Sec. 145(1), Cr. P. C. 
MEHARBAN SINGH v. EMPEROR. 1157 
Secs. 145 and 537—Case proceeded 
between agents of real contesting paities— 
—Whether order binding on party who was 
not imnpleaded. 

On a dispute arising between two persons, 
A and B, in respect of a grove, the agent of A 
made a complaint to a Magistrate, who started 
proceedings under Sec. 145, Cr. P. C. Notice 
was issued to the agent of B and the case 
proceeded between the agents of A and B, 
neither of whom were impleaded. Ultimately 
the magistrate passed an order declaring A to 
be entitled .to the possession of the grove, 
possession of which was accordingly given to 
her. Held, that B could maintain that he 
was not. bound by any order passed in pro- 
ceedings to which he was not in name a party, 
and, the omission to implead him by name 
vitiated the order and Sec. 537, Cr. P. C. did 
not cure the irregularity. Accordingly the 
proceedings of the magistrate and his final 
order should be quashed and he should be 
directed to proceed according to law after 
issuing notices to A and B to file their written 
statements under Sec. 145, Cr. P. C., and to 
adduce evidence. PEARE Lat v. EMPEROR. 

650 
Sec. 164 and Evidence Act, Secs. 21 
and 26—Confession to a Magistrate—Not 
recorded under Sec. 164—Whether relevant. 

A voluntary statement or confession made 
by an accused person to a Magistrate before 
the commencement of the inquiry or trial but 
not recorded by him in accordance with the 
provisions of Sectior? 164, Criminal Procaskrre 











CRIMINAL’ PROCEDURE CODE (V of 
1898)—Sec. 179 


Code, is relevant and can be proved by the 
‘oral testimony of the Magistrate. The weight 
to be attached to such oral testimony in proof 
of an unrecorded confession depends on the 
facts of each case. SmHEsHWAR NATH v. 
EMPEROR. - 178 


Sec. 179—Applicability of—Refers to 
offences where the act done and the conse- 
quence following that act together enter into 
the definition of the offence—Inapphcable to 
affence defined in Sec. 403, I. P. C. 


Section 179, Criminal Procedure Code, 
applies to cases where the act done and the 
consequence following that act together enter 
into the definition of the offence, the com- 
mission of which is complained against. But 
where the offence is complete in itself by reason 
of the act having been done and the conse- 
quence is a mere result of it, which was not 
essential for the completion of the offence, 
then Sec. 179 would not be applicable. Con- 
sequently Sec. .179 does not apply to the 
offence defined in Sec. 403, I. P. C., as the 
offence is complete as soon as there is mis- 
appropriation or conversion with, a dishonest 
intention, and it is not necessary for the 
completion of the offence that actual loss must 
have been caused to the owner, the intention 
to cause it is enough; and the court within 
whose jurisdiction the offence was committed 
has jurisdiction to entertain the complaint and 
not the court within whose jurisdiction loss is 
caused to. the complainant. Kasa Ram 
MEHTA v. EMPEROR. 308 
— Secs. 195 and 476 and Village Pancha- 
yats Act (Local Act VI of 1920)—Report by 
panchayat to Collector for taking action 
under Sec. 476—After enquiry Sub-Divisional 
Magistrate makes complaint—Whether com- 
plant proper. 

A panchayat constituted.under the U. P. 
Village Panchayat Act (VI of 1920) were of 
opinion that the date in a promissory note on 
which the plaintiff relied had been altered in 
order to bring the suit within limitation, and 





CRIMINAL PROCEDURE CODE (V of, 
1898)—Sec. 203 


be quashed. It will of course be open to the 
panchayat to make a proper complaint if so 
advised, or to the District Judge to do so if 
the panchayat does not make a complaint. 
EMPEROR v. CHAIYAN. 339 


Sec. 195(3)—Village Panchayat— 
Subordinate to court of District Judge. 

As no appeal lies from the decree or order 
of a village panchayat, the court to which ıt is 
subordinate within the meaning of Sec. 195. 
(3), Criminal Procedure Code, is the court of 
the District Judge. EMPEROR v. CHANAN. 

. 339 


Secs. 203, 253(2) and 436—Complaint 
—Accused attends in response to summons— 
Magistrate dismisses complaint—On com- 
blainant’s application Sessions Judge orders 
further enquiry without issuing notice to 
accused—Legality of order. 








On a complaint being filed before a Magis- 
trate the accused was summoned-and appeared 
when the Magistrate dismissed the complaint. 
The complainant applied under Sec. 436, Cr. 
P. C., to the Sessions Judge, who without 
issuing notice to the accused set aside the order 
of the Magistrate and directed him to make 
further enquiry into the case. Held, that the 
Magistrate’s order was not one under Sec. 203, 
Cr. P. C., (which contemplates a case in which 
the complaint is dismissed without process 
being issued to the accused) but one discharg-. 
ing the accused under Sec. 253(2); and the 
failure of the Sessions Judge to comply with 
the proviso to Sec. 436 is an illegality, and 
in any case, such irregularity as seriously , 
prejudiced the accused. 

In a case in which the Sessions Judge reverses 
the order of the Magistrate discharging an 
accused person the Sessions Judge ought to 
give reasons for directing further enquiry. 
Buacwan Das v. EMPEROR through CHAN- 
DER BHAN. 69 


——Secs. 203 and 403—Complaint—Dis- 
missal under Sec. 203—Whether Magistrate 


they made a report to the Collector. The|©* ake cognizance of same offence on police 


Collector sent the papers to the Sub-Divisional 
Magistrate for enquiry, who made a formal 
complaint under Sec. 476, Cr. P. C., for the 
offences of 467 and- 471 of the Penal Code. 
-Held, that the Sub-Divisional Magistrate had 
no authority to make the complaint nor could 
the Magistrate take cognizance of the com- 


pie, and the commitnftnt should ‘therefore |[EMPEROR. 


report. 


Where a Magistrate summarily dismisses a 
complaint under Section 379, I. P. C. acting 
under Section 203, Criminal Procedure Code, 
neither he nor his successor in office is pre: 
cluded from taking cognizance of the same 
offence on police report. Larran WF 
241 3 


_ CRIMINAL PROCEDURE CODE (V of|CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 215 1898}—Sec. 291 


————Secs. 215, 439 and 423—Order of\Magistrate under Sec. 249, Criminal Procedure 
commitment illegal—When High Court em-|Code, the, District Magistrate has no jurisdic- 
powered to quash commitment and order fresb|tion under Sec. 436, Cr. P. C., to quash the 
enquiry. order under Sec. 249 and direct further enquiry 
Where the Sessions Judge is satisfied thatjinto the case. EMPEROR v. SRIPAL. 360 
the Magistrate acted illegally in committing Sec. 269(3)—Trial under Sec. 269(3) 
the accused to his Court in the absence of|—Whether as regards offences triable by judge 
proper permission, he has no power to acquit|with the aid of assessors he can convict on 
the accused as he has no jurisdiction to try|evidence disbelieved by the jury. 
them, and he must refer the case to the High| Where the accused are charged at the same 
Court. When the matter is brought beofre|trial with conspiracy, which is triable with the 
the High Court and it appears that the order|aid of the assessors, and some other offences 
of commitment was illegal, the High Court;committed in pursuance of the conspiracy, 
is empowered to quash the commitment under|which are triable with the aid of the jury, 
Sec. 215, Criminal Procedure Code, and may|and the verdict of the jury being in favour 
either drop the proceedings altogether or act|of the accused the judge acquits them in res- 
under Sec. 439 read with Sec. 423 of Criminal|pect of those charges, it is still open to the 
Procedure Code and order a fresh enquiry.|judge, so far as the charge of conspiracy is 
EMPEROR v. MOHAMMAD MEHDI. 965|concerned, to take into consideration the evi- 
Secs. 239 and 234—Three persons|dence disbelieved by the jury who were dealing 
charged under Sec. 411—One of them also|with the other charges. Ram Das v. 
charged under same Sec. 411 with receiving|EMPEROR. 852 
other stolen properties within twelve months|———Sec. 291—Accused charged with 
—wWhether joint trial legal. forgery—Application by accused for sum- 
Three persons were charged, under Sec. 411,|monmg defence expert at Governments 
I. P. C. with receiving stolen property, andlexpense—Expert witness not named in the 
one of them was in addition charged under|list before Magistrate—Whether judge should 
the same Sec. 411, I. P. C. with receivinglexercise discretion in favour of accused— 
other stolen properties within twelve months;|Question of costs. 
and the three accused were tried together.| The accused, who was charged with for- 
Held, that there was no illegality in the trial. | gery, applied to the Court for a handwriting 
There is nothing in Sec. 239, Cr. P. C., speci-|expert, whom he named to be called on his 
fically stating that as regards one or more of |behalf at the expense of Government. When 
the persons accused there should be no appli-|the proceedings were before the Magistrate who 
cation to that person or persons of the previous|committed the accused for trial, the Crown 
sections such as Sec. 234, Cr. P. C. NiRANJAN|had given notice that they meant to call a 
v. EMPEROR. 658 {handwriting expert, and the accused did not 
Sec. 247—Case called on by mistake|name the expert witness who was required to 
on date not fixed for hearing—Order of|be summoned in the list delivered to the 
acquittal—Whether magistrate can proceed|Mapistrate. The Crown expert was examined 
with case on discovery of error. on commission and he gave an opinion adverse 











An order of acquittal under Sec. 247, Cri- 
minal Procedure Code, passed by mistake on 
a date not fixed for the hearing of the case 
and on which date the complainant was 
necessarily absent is a mere nullity and does 
not debar the magistrate from proceeding with 
the. case on the discovery. of the error. 

Marapeo alias MAHADULLI v. EMPEROR. 

1061 
_——§£§{ Secs. 249 and 436—Trial Magistrate 


to the accused. ‘The proceedings with regard 
to the examination of the expert on commis- 
sion were the subject-matter of an application 
in revision to the High Court, which was 
successful; and the expert witness was already 
being called for the Crown when the accused 
made his application for summoning an expert 
for the defence, which was refused by the 
learned Judge. Held, (1) that the applicant 
had no absolute right to have the expert 


releases accused under Sec. 249—Whether|witness summoned; (2) that there was a per- 
District Magistrate can revise order under|fect excuse for not naming the expert witness 


Pa 436. . |in the list before the Magistrate, as such an 
Where -the accused is released by the trial|expert would only be called by the debetice 
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CRIMINAL PROCEDURE CODE (V of;CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 297 1898)—Sec. 369 


when it became clear that the expert for the|drop out altogether and the remaining magis- 
Crown gave an opinion adverse to the accused; trates who constitute the bench which passes 
and the learned Judge ought to have exercised|the order or judgment have been present on 
his discretion in favour of the accused, and|the bench throughout the proceedings. If 
the proper order would be that the ordinary any of the magistrates constituting the bench 
expenses of summoning the witness should be|which pronounces the judgment or the order 
paid by Government, and the extraordinary|has not been present throughout the proceed- 
expenses of the expert’s fee to be left to the|ings, then Sec. 350A is not complied with. 


accused himself. Mrsrr LAL v. EMPEROR. 
67 


Sec. 297—Charge to jury. 
The Sessions Judge when addressing the jury 





The defect however is nothing more than an 

irregularity in the judgment or proceeding 

within the meaning of Sec. 537, Cr. P. C. 
Three honorary magistrates constituted the 


must pomt out the important evidence in the|bench which had power to try a case, and the 


case as well as emphasise the points for and 
against the accused, draw the attention of the 
jury to the contradictions and discrepancies 
in the evidence and even express his own 
opinion as to what conclusion the evidence on 
particular points leads to, provided he makes 
it perfectly clear to the jury that they are the 
final judges on questions of fact. It is not 
for the Sessions Judge to propound new theo- 
ries which have never been suggested at the 
Bar and to put them before the jury. Where 
he is satisfied that there is no legal evidence 
against any accused person he is bound to tell 
the jury that there is no such evidence and 
that they should acquit that particular accused. 
Banst DHAR v. EMPEROR. 1160 


Sec, 342—Interpretation of—Prosecu- 
tion evidence closed—Whether court can 





presence of two of these was necessary to form 
a quorum. On most of the hearings all the 
three were present, but on one of the hearings, 
when one of the magistrates was absent, some 
Witnesses were examined and cross-examined. 
He rejoined on the next date and then conti- 
nued to be present all along and ultimately 
took part in delivering and signing the judg- 
ment. All the three unanimously came to 
the conclusion that the accused were guilty 
and convicted them. Held, that as the 
honorary magistrate, who had not heard the 
whole evidence and had not been present 
throughout the proceedings, took part ın the 
deliberations and joined the others in arriving 
at the final decision, there was every likelihood 
of his influencing his colleagues. By virtue 
of his absence on some of the material dates 


question advocate instead of accused regarding |he became incompetent to form a true opinion 


circumstances against accused. 


on the merits of the case and as he joined 


Section 342, Criminal Procedure Code, |in the deliberations, there was likelihood of a 
provides that for the purpose of enabling the failure of justice, and accordingly the convic- 
accused to explain any circumstances appear-|tion of the accused should be set aside and a 


ing in the evidence against him, the court|retrial ordered. 
shall question him (not his advocate) generally |4rowgh Dwarka Rat 


on the case after the witnesses for the prose- 


cution have been examined. The intention of |not filed with petition 
the Legislature is that the statements should rejecting appeal—W hether 


DasraTH RAI v. EMPEROR 





376 
Secs. 369 and 419—Copy of judgment 
of appeal—Order 


amounts to ‘judg- 


be the personal statements made by the accused |sen#?—W hether appeal can be admitted on 


and not statements made on his behalf by his 
advocate, whose statements are merely hearsay, 
and who may not be able to answer questions 


judgment being filed. i 
Where a copy of the judgment is not 


on which he has no instructions. Ismwapg attached to the petition of appeal, the petition 


Das v. BHacwan Das. 
——Secs. 350A and 537—Interpretation of 
—Bench of magistrates—Magistrate not present 
throughout takes part in deliberations and 
signs judgment—Sec. 350A not complied with 
—When defect not cured. 


Section 350A, Cr. P. C., is intended to apply 


tosagly such cases where ®ne or more members| KING-EMPEROR. 
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753 (does not comply with Sec. 419, Cr. P. C., and 


it 1s open to the appellate court to reject 
the appeal, and the order rejecting the appeal 
does not amount to a judgment within the 
meaning of Sec. 369, Cr. P. C. It is therefore 
open to the appellate court to admit the appeal 
on a copy of the judgment being filed, and 
dispose it of on the merits. BANSGOPAL 
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CRIMINAL PROCEDURE CODE (V of|CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 403 1898)—Sec. 437 


———Sec. 403—‘Dismissal of complaint’—|proper weight and consideration to such 
When amounts to acquittal. matters as (1) the views of the trial judge 
On a complaint being filed under Sec. 297,|as to the credibility of the witnesses; (2) the 
I. P. C., the magistrate proceeded to record|presumption of innocence in favour of the 
evidence for the prosecution and framed alaccused, a presumption certainly not weakened 
charge. Sometime after the charge was framed|by the fact that he has been acquitted at his 
the magistrate discovered that the complainant|trial; (3) the right of the accused to the 
had not been examined under Sec. 200, Cr.|benefit of any doubt; (4) the slowness of an 
P. C. when he presented his complaint. He|appellate Court in disturbing a finding of fact 
thereupon proceeded to remedy this defect by|arrived at by a judge who had the advantage 
recording an order “dismissing the complaint” |of seeing the witnesses. SHEO SWARUP V. 
and directing the complainant to file a fresh| KINc~EMPEROR. 905 
complaint which was done. The magistrate) ———Sec. 422—Additional evidence—When 
recorded the statement of the complainant and|may be taken. 
re-examined all the witnesses who had been| Where two months before the appeal was 
previously examined, framed a charge and|actually heard, the accused presented a petition 
directed the accused to enter on their defence.|to the Sessions Judge that further evidence in 
The latter produced their witnesses and were|the shape of a certain report made by the 
eventually convicted. It was contended for|complainant before the police, which was in 
the accused that the magistrate’s order “dis-|direct conflict with the evidence given by her 
missing the complaint” amounted to an|in the present case be brought on the record, 
acquittal and subsequent proceedings which|and the court refused the application, Aeld, 
followed on a fresh complaint were illegal,|that it was the duty of the prosecution to 
having regard to the provisions of Sec. 403,|have placed that report before the court, and 
Cr. P. C. Held, that the so-called order of|in the interests of justice it was necessary that 
dismissal, did not amount to an acquittal within|the additional evidence should have been taken. 
the meaning of Sec. 403, Cr. P. C. That|/SaRNam SINGH v. EMPEROR. 1234 
order was wholly ineffectual for terminating Secs. 435 and 439 and Extradition Act 
the trial which had taken place up to the|(XV of 1903), Sec. 7—Extradition Warrant 
. time it was passed. The mere fact that thelisswed by Political Agent—Prioceedings by 
magistrate recorded the whole of the evidence| District Magistrate—W hether High Court can 
for the prosecution a second time cannot affect interfere in revision. 
the legality of the trial. Accordingly the con-| SaNpEL SmncH v. District MAGISTRATE 
viction of the applicants based on the evidence|oF DEHRA DUN. 556 
so recorded cannot be considered to be bad Sec. 437—Charge sheet under Secs. 
in law. Arr Bux v. EMPEROR. 648|307 and 326, I. P. C-—Charge framed under 
—— Secs. 417, 418 and 423—Scope of—|Sec. 326—No order about Sec. 307—Whether 
Acquittal—Appeal by Government—When|order of discharge under Sec. 307 im plied— 
High Court should interfere. Whether Sessions Judge can order commitment 
There is no indication in the Code of Cri-|under Sec. 308, I. P. C. 
minal Procedure of any limitation or restriction The police report on which the case was 
on the High Court in the exercise of its powers instituted in the Court of the Magistrate 
as an appellate tribunal, and no distinction is quoted Sec. 307, I. P. C., together with Sec. 
drawn as regards the powers of the High 326, I. P. C. as the appropriate section under 
Court in detine with an appeal, between an which the accused were to be prosecuted. The 
appeal from an order of acquittal and an appeal Magistrate, whilst framing a charge against 
from a conviction. Sections 417, 418 and 423 them under Sec. 326, omitted to say anything 
of the Code give to the High Court full powerjabout Sec. 307. The Magistrate acquitted 
to review at large the evidence upon which|the accused; and on the Sessions Judge 
the order of acquittal was founded, and to being moved, by the complainant he took 
reach the conclusion that upon that evidencelaction. under Section 437, Cr. P. C., and 
the order of acquittal should be reversed. But|ordered that the accused be committed to 
in exercising the power conferred by the Code|sessions on a charge under Sec. 308, I. P. C. 
nd before reaching its conclusions upon fact,|Held, that there was a case before the Magis- . 
‘the High Court should and will always give|trate under Sec. 307, I. P. C., and although 
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CRIMINAL PROCEDURE CODE (V of|CRIMINAL PROCEDURE CODE (V of 
1898)—Sec. 476 1898)—Sec. 517(1) 


he had not passed any orders in regard to that|four years be brought before the Court by 
part of the case, it must be held that an order |her husband and be delivered to the applicant, 
of discharge was implied. ‘The Sessions Judge,|as under-the Mohammedan Law the mother 
therefore, had jurisdiction under Sec. 437, Cr.|was entitled to the guardianship of a child 
P. C., to direct that the accused should be|under seven years of age, Aeld, that the appli- 
committed for trial under Sec. 308, I. P. C./cant could seek her remedy under a special 
SUKH LAL v. EMPEROR. 478|Act, viz., the Guardian and Wards Act, by 
Secs. 476 and 476B—Complaint made\an application to the District Judge, and the 
under Sec. 476—Appeal—Appellate Court|High Court should not exercise its power 
found that there was no hope of conviction|under Sec. 491, Cr. P. C., and in any case in 
and set aside order—Whether order legal. the present case it was more convenient that 
Where the trial court made a complaint|the case should be considered under the 
under Sec. 476, Criminal Procedure Code, and|Guardian and Wards Act. Hamari BEGAM 
on appeal the appellate court found that the/v. Jawap At. 946 
materials on the record did not justify the)————Sec. 491 and Extradition Act, Sec. 7— 
hope that the prosecution would end in the|I/legal Extradition Warrant—Power of High 
conviction of the person against whom the|Court fo interfere. - 
complaint was made, and set aside the order] ‘The power of the High Court, however, to 
of the trial court; held, that on the finding|interfere under Sec. 491, Cr. P. C., remains 
arrived at by the appellate court it was correct | untouched by the Extradition Act, and the 
in setting aside the order of the trial court High Court is entitled to enquire into the 
and refusing to sanction the prosecution. question whether a person arrested under an 
Axt Naar v. Bagripu. 870 [extradition warrant was illegally or improperly 
Secs. 476B and 195(3) and Tenancy|detained in public or private custody and if 
Act, Sec. 243—Sust for arrears of tent in|the High Court is satisfied that he was so 
Court of Assistant Collector—A pplication to detained, to order that he be set at liberty. 
Collector under Sec. 476A—Complaint filed|Sanpa SmncH v. DISTRICT MAGISTRATE AND 
—Whether appeal les to District Judge under|SupERINTENDENT OF Porice, Dera DUN. 
Sec. 476B. 556 
The defendants in a suit for arrears of rent Sec. 491 and Letters Patent of the 
which was instituted in the Court of an| Allahabad High Court, Clause (10)—A Judge 











Assistant Collector of the second class, made 
an application to the Collector under Sec. 
476A, Criminal Procedure Code, praying that 
he be pleased to make a complaint against the 
plaintiff for filing a false affidavit in the suit. 
The Collector ordered that a complaint under 
Sec. 193, I. P. C. be filed against the plaintiff. 
The plaintiff went in appeal under Sec. 476B, 
Cr. P. C., to the District Judge, who withdrew 


of the High Court dismisses an application 
under Sec. 491—Whether appeal lies under 
clause (10). 

No appeal lies under Clause 10 of the Letters 
Patent (of the Allahabad High Court) from 
an order dismissing an application under Sec. 
491, Criminal Procedure Code. Hamanri 
BEGAM v. JAWAD ALI SHAH. 684 
Sec. 517(1)—Criterion to apply— 





the complaint. In civil revision it was argued! Articles used for commission of offence—Not 


that no appeal lay to the District Judge. Held, 
that in the present case the Court of the 
Collector was subordinate to the District Judge 
within the meaning of Sec. 195(3), Cr. P. C., 
and the appeal to the District Judge was 
competent. AmANUL Hag v. GIRDHAR 
GOPAL. 867 
Sec. 491—Application by a Moham- 
medan lady for custody of ber minor child— 
Whether High Court should entertain appli- 


cation. 





to be returned. 

Any property or document which has been 
used for the purpose of committing the offence 
should not be returned to the accused, but if 
they have not been used for that purpose then 
they should be returned. 

Where the accused were convicted under 
Sec. 121-A, I. P. C. for carrying out the policy 
of the Communist International by, among 
other things, writing various articles, the books 
produced by the prosecution which supplied 


Where a Mohammedan lady, who had been|the material for those articles should not be 


divorced by her husband, applied to the High|returned. Whilst the books produced by INS 


Court under Sec. 491 that her minor son aged|defence on which the prosecution did not rely 
~ 
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CRIMINAL PROCEDURE CODE (V of|DIVORCE ACT (IV of 1869)—Sec. 4 


1898)—Sec. 532 


for proof of the offence, nor did the prosecu- 
tion allege these books had been used in the 
commission of the offence, should be returned 
to the accused. Pru SPRATT v. EMPEROR. 

425 
Sec. 532—Scope of—Does not apply to 
a case where prosecution is illegal for want of 
previous sanction. 

EMPEROR v. MoHAMMAD MEHDI. 965 
———Secs. 561-A and 369—Order of High 
Court dismissing a criminal revision—W hether 
review lies. 

The High Court has no power under Sec. 
561-A, Cr. P. C., to review its judgment in 
a criminal revision once it has been pro- 
nounced and signed. KUNJI LAL yv. EMPEROR 
through Barro. 704 
CRIMINAL TRIBES ACT (VI of 1924), 





in the circumstances absolutely protected and 
no action against him was maintainable. An 
action for defamation cannot be maintained 
against a judge for words used by him whilst 
trying a cause in court even though such 
words are alleged to be false, malicious and 
without reasonable cause. JAGANNATH PRASAD 
v. RAFAT Ati KHAN. 1173 


Whether use of the words “we refuse 
to serve you”? amounted to slander. 
‘TREVELLION & CLARK v. MINCK. 43 


DISTRICT BOARDS ACT (Local, X of 
1922), Sec. 65—Building contract—-Overseer 
gave instructions which involved slight varia- 
tions in the contract—Liability thereby 
imposed on board exceeding Rs. 100—Whether 
Sec. 65 applicable. 

Where the sub-overseer of 





~ 


the 


District 


Sec. 22—"Residence”—Meaning of—Accused Board, who was supervising the contractor’s 
absent from house during night—When guilty work, gave certain instructions to the con- 


of offence under Sec. 22. 


tractor which involved slight variations in the 


The word ‘residence’ as used in the Criminal contract, such as, that he should use cement 
Tribes Act (and the rules framed by the Local instead of mortar or that he should use bricks 
Government under the Act) means the place of a better quality than third class bricks, 


where the member of a criminal tribe eats. 
drinks and sleeps, and,is to be distinguished 
from the expression ‘place of residence’, that 
is, the district within which he is confined. 
Where the accused, who were members of a 
criminal tribe, were not in their houses on the 
night of a particular date and they had not 
reported in accordance with the provisions of 
the rules framed under the Act, beld, that they 
were guilty of an offence under Sec. 22 of 
the Act. EMPEROR v. Morr. 843 
DEFAMATION — Publication — What 
amounts to. 

_ Where two or more persons agree together 
to write or utter words defamatory of another, 
and one of them writes or utters the words in 
the presence of the other or others who have so 
agreed, the writing or uttering of the defa- 
matory words by one of them in the sight 
or hearing of the other or others alone, will 
not amount to publication in law. TREVEL- 
LION AND CLARK v. A. MINCK. 43 


and the contractor, who acted in accordance 
with the sub-overseer’s instructions, claimed 
payment at higher rates than had been agreed 
upon in the original contract and the extra 
amount due on account of the higher rates 
exceeded Rs. 100; held, that the sub-overscer 
did not enter into any fresh contract with 
the contractor; he merely gave instructions to 
the contractor, as to the manner in which he 
should carry out his work. It might be that 
by his instructions he varied in some parti- 
culars the terms of the original contract but 
Section 65, District Boards Act does not apply 
to such slight variations made in the original 
contract. District BOARD, ALLAHABAD V. 
BAIJNATH PRASAD. 53 


DIVORCE ACT (IV of 1869), Secs. 4 and 
19 and Letters Patent, Allahabad High Court, 
Clauses 26 and 35—Suit for declaration that 
marriage is void on the ground of non-cbser- ` 
vance of essential ceremonies—Whether can be 
instituted in the High Court direct—Whether 


——Suit for defamation against judicial| question of consent outside Sec. 19 ever arises. 


officer—Whether maintainable. 
Where the plaintiff brought a suit for defa- 
mation against a judicial officer on the allega- 


On a true interpretation of Clauses 26 and 
35 of the Letters Patent of the Allahabad High 
Court and Sec. 4, Divorce Act (IV of 1869), 


tion that the defendant uttered the words|it is clear that the High Court has no juris- 
“dishonest, liar and foolish’ to the plaintiff|diction on its original side to entertain a suit 
when he was in the witness-box and that he|for a declaration that a marriage ıs null and 


used them in order to degrade the plaintiff in| void on grounds other than those mentioned 
Fait public eye, held,- that the defendant was|in Sec. 19, Divorce gict. Accordingly a suit 
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DIVORCE ACT (IV of 1869)—Sec. 10 


EASEMENTS ACT (V of 1882)—Sec. 


for a declaration that a marriage is null and 52 2 
void on account of non-conformity with any|marriage made by the District Judge does not 


of the indispensable conditions laid down for'| lie. 
its solemmzation would lie in an ordinary|E. O. Pustione. 


court of original civil jurisdiction. If a suit 
is pending in such court, the High Court 
may, in the exercise of its extraordinary 
jurisdiction, transfer it to its own file. The 
question of consent outside Sec. 19, Divorce 
Act, hardly arises. When lunacy or idiocy is 
not proved, it cannot be said that there has 
been any lack of understanding or conscious- 
ness. When force or fraud has not been 
established, 1t cannot be said that there has 
been no real consent. There is no case in 
which a marriage was actually declared to be 
null and void when the want of consent was 
held to be due to something short of lunacy, 
idiocy, force or fraud. Trrur alias TEREZA 
v. ALFRED ROBERT JONES. 1129 


Sec. 10—Petition for divorce—Mus- 
carriage eight months after _petition— 
Whether husband can give evidence of non- 
access. 

In a petition for dissolution of marriage 
on the ground of the adultery of the wife 
it was proved that eight months after the 
filing of the petition the wife had a miscarriage 
and produced a foetus six weeks old, beld, 
that the husband could give evıdence of non- 
access to his wife at the material date. 


Quaere:—Whether the rule in Russell v. 
Russell that evidence of non-access may not 
be tendered by a spouse and received by a 
court with the object or possible result of 
bastardising a child of the marriage applies to 
India. 

It has been held in England that the rule 
in Russell v. Russell does not apply in the case 
of a miscarriage or a still born child, the 
reason being that in neither case is there any 
danger of bastardising the living issue of the 
married pair. CocKMAN v. OLGA MYRTLE 
COCKMAN. 


Sec. 17—Guilty respondent—W hether 
can move High Court for confirmation of 
decree of District Judge. 

ere in a suit for dissolution of marriage 








PusHone (Mr. A. F. H.) v. Mrs. 
1226 
Sec. 19—‘Idiot’—Meaning of. 

The word “idiot” in Sec. 19, Divorce Act, 
is used in its ordinary significance and the 
court is not bound by the definition of the 
word as found in medical literature. Tyri 
alias TEREZA v. ALFRED ROBERT JONES 

1129 
EASEMENTS ACT (V of 1882), Sec. 13 
—Whether agricultural tenants entitled to 
enjoy easements m the land of the village ‘site. 

Where the defendants, who were agricul- 
tural tenants of the plaintiff, constructed a 
cattleshed, which was attached to the house 
of the defendants, a Kolhu or a place for 
grinding of sugar cane and a Golaur or fire 
place for boiling sugar-cane juice into gur, 
and these constructions were close to the house 
of the defendants and were built on the village 
site belonging to the plaint:ff-zamindar, held, 
that for the enjoyment of the agricultural 
plots, the possession of which had been trans- 
ferred by the plaintiff to the defendants, it is 
necessary for the defendants to enjoy certain 
easements in the land of the village site, and 
on the finding of the court below that these 
easements are necessary for the agricultural 
purposes of this tenancy, the defendants had 
the right in question under Sec. 13, Easements 
Act, and the plaintiff-zamindar was not 
entitled to a decree for demolition of the 
constructions. SARJU Prasap v. SHyam LAL. 

662 
Sec. 52—Abadi—Tenants build a shed 
on vacant abadi land—When entitled to— 
Limitation Act, Art. 32—Right to use the 
broperty—Whether embraces mere license. 

The plaintiff-zamindar sued for the demol- 
tion of a chaupal (shed) made by the defend- 
ants, who were tenants, on an open piece of 
vacant abadi land in front of the defendants’ 








1254) house which they used as a sahan for tying 


cattle. No evidence was led to show that this 
was an easement of necessity. Held, that the 
use of the land as a sahan, which amounted 
to a mere license under Sec. 52, Easements 


a decree msi has been made, only the innocent|Act, did not justify the defendants in making 


party can move the court for a decree abso- 
lute. The court will not entertain an 
application made by the guilty party. 

An application made to the High Court by 


a guilty respondent to a divorce petition for|Art. 32 in referring to a right to use 
confirmation of the decaee for dissolution of!property does not embrace a mere license 


30 


the’ structure in question on it. Held, further, 
that Art. 32 of the Limitation Act did not 
apply as the possession by the defendants before 
the construction was that of a mere licensee. 
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EASEMENTS ACT (V of 1882)—Sec./[EVIDENCE ACT (I of 1872)—Sec. 92 


56 A confession to a chaukidar is not a con- 
use the property. A distinction is to be drawn | fession to a policeman within the meaning of 
between a legal right to remain in possession |Sec. 25 of the Evidence Act. 

.of the property and a mere license which is| Eyen if a policeman happened to be a mem- 
revocable at any time. LacHMAN v. RAT-|ber of a crowd of villagers and a confession 
NAKAR: 22 (Summary) | was made by the accused to the villagers at 
———Sec. 56—Lessee or licensee of land in|\large, the mere fact that a policeman happened 
city builds house—Power of transfer to be|to be present in the crowd would not make 


presumed, A the confession under the circumstances inad- 
sa F missible in evidence.: GHUNNAI v. EMPEROR. 
Where the owner of a site in a city grants 143 


' a building lease and the lessee builds house ' a 
on the site, there is no presumption, that he Sec. 30 and Criminal Procedure Code, 


has no power to transfer the house. If the|Sees- 110 and 117 (2)—Proceedings under Sec. 
' landlord contends that the lessee or licensee|/10—One person making confession implicat- 
had no right to transfer the building which |**8 otbers—W hether Sec. 30, Evidence Act, 
he had built and which he was occupying, it applicable. 

is for him to show either that under the} Section 30 of the Evidence Act can be 
terms of the lease or license the right of the|/applied to a case where there is a proceeding 
lessee or licensee was limited and it was|under ‘Sec. 110, Criminal Procedure Code, 
expressly agreed that he would be incompetent |against a number of persons, one of whom 
to make a transfer, or that a custom exists|has made a confession implicating other persons 
prohibiting the right of transfer. Ram|whose conduct is also the subject of an enquiry. 
Brarose alias CHANDRA SEKHAR v. BISHNATH|RICHPAL SINGH v. EMPEROR. 1170 


728|______Secs, 35 and 13—Pedigree mentioned 
— Secs. 60 and 2(c)—License came into|in a decree as filed by a party—Whether 
existence before Easements Act enforced—| admissible. 


Whether principle of Sec. 60 applicable. Where a decree recites that a pedigres, 

Where a license came into existence long|which is found with it, was produced in the 
before the Easements Act was passed, Sec. 60/suit by a party, the decree is legal evidence 
would not in terms apply, but the principles|that the pedigree was filed by that party and 
underlying Chapter VI of the Act, being in|the pedigree is admissible either under Sec. 35 
consonance with justice, equity and goodjor Sec, 13, Evidence Act, and is a relevant 
conscience may well be applied. Matiurr v.|admission under Secs. 18 and 21. COLLECTOR 
Buora Narta. 4 698|OF GORAKHPUR v. RAM SUNDAR MAL. 779 


EVIDENCE ACT (I of 1872), Secs. 21 and Sec. 92—Suit on promissory note— 
26—Confession to a magistrate—Not recorded Defendant pleads that promissory note obtained 
under Sec. 164 of the Cr. P. Code—Whether|by undue influence and was without consi- 
can be proved by oral testimony of magistrate.|¢eration—Plaintiff’s story of cash considera- 


tion disbelheved—Suit to be dismissed. 

After an accused person, who was produced 
` before a Magistrate in a room at the Kotwali| The plaintiff sued on the basis of a promis- 
with a view to having his confession recorded,|sory note alleged to have been executed by 
refused to have his statement recorded, the|the defendant for cash consideration. The 
Magistrate had an informal conversation with|defendant alleged that the plaintiff had filed 
him in the course of which he did not make|/a complaint in a Criminal Court against him 
any direct admission of his guilt but he did|and taking advantage of his position as a 
make certain voluntary statements from which|prosecutor the plaintiff obtained the pro- 
some inference regarding his guilt might be|missory note in suit by the exercise of undue 
drawn, held, that the statements were relevant |influence, and the promissory note was without 
and could be proved by calling the Magistrate. | consideration. ‘The trial court disbelieved the 
SDHESHWAR NATH v. EMPEROR. 178|plaintiff’s case that the promissory note was in 
Sec. 25—Confession to a ‘chaukidar—|respect of money advanced in cash and 
Whether admissible—Confession made fo|dismissed the suit. Held, that the suit was 
owd of villagers including a policeman—-|rightly dismissed. Ram JasH GosHAIN v. 
hether admissible. MarKANDE PaTHak@# . 31 (Summary) 
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EVIDENCE ACT (I of 1872)—Sec. 112;EXPLOSIVE SUBSTANCES ACT (VI of á 


Sec. 112—‘Access’-—Meaning of— 1908 )—Sec. 7 
Opportunity of intercourse—Burden of proof.|Book that according to Mohammedan Law the 
The word “access” in Sec. 112, Evidence/appellants have no mght, a judgment may be 
Act, does not imply actual cohabitation. It|given against the appellants, who shall not 
means no more than opportunity of inter-|seek remedy at any other place.” ‘The husband 
course. The burden of showing that the|then made a statement on oath that the pro- 
parties to the marriage had no access to each|perty in dispute was purchased by him out 
other at any time when the child, whosejof his own funds and his wife was only a 
paternity is denied, could have been begotten|benamidar for him, and that he did not know 
is upon those who question the legitimacy of/how the plaintiffs were related to him or to 





the child, 

Where the husband and his first wife after 
having ved separate for a considerable time, 
came in touch with each other, residing at 
all events for a short period in reasonable 
proximity, the wife being in the house of a 
relative of the husband, and there was nothing 
to suggest that the wife was unfaithful or that 
the parties were on terms of personal hostility, 
though no doubt the presence of the second 
wife would make an open reconciliation diffi- 
cult, beld, that the legitimacy of the child 
conceived by the first wife during this period 
was undeniable. KararayA SERVAI v. 
MAYANDI. 250 
Sec. 114, Illustration (g)—Presump- 
tion under—W hen does not arise. 

Where the defendant maintained that, in the 





absence of production of the original grant by 


the plaintiff, the court should presume that 
the terms of the grant would negative the 
plaintiff’s case, ın view of Sec. 114 of the 
Evidence Act, Illustration (g), held, that 
there being no evidence that the grant could 
be produced, the presumption under Sec. 114, 
Illustration (g) did not arise. Porurr Ram- 
Ayya v. Purcra LAKSHMINARAYANA. 402 
———Sec. 115—Successson—Revenue Appeal 
—Plaintiffs agree to have appeal dismissed if 
defendant swears that according to Moham- 
medan Law they bave no right—Meansmg of 
—When operates as estoppel in subsequent 
civil suit by plaintiffs. 

On the death of 2 Mohammedan lady the 
plaintiffs claimed a half share in her property 
as the residuary heirs of the deceased lady, 





his wife. Thereupon the Collector dismissed 
the appeal, and the husband’s name was entered 
m the revenue papers accordingly. On the 
present civil suit being filed, the defendant 
(husband) pleaded that the proceedings before 
the Collector operated as estoppel against 
plaintiffs’ claim for possession. Held (by 
majority, Thom, J. dissenting), that on a true 
imterpretation of the offer the plaintiffs did 
not leave the question of the title of the 
deceased lady to be settled by the oath of the 
defendant, and the defendant did not comply 
with the offer inasmuch as he never made a 
statement as to whether the plaintiffs were 
heirs or not of the deceased lady under the 
Mohammedan Law. Assas KHAN v. 
MUHAMMAD ALI. 92 


——Sec. 135 and Civil Procedure Code, 
Sec. 151—Court refuses to take evidence of 
a witness—As he was present during testimony 
of a previous witness—Whether order legal. 
Where the Court refused to take the 
evidence of a witness on the ground that he 
had been present during the testimony of a 
previous witness, beld, that the universal 
practice in the Courts in India is that witnesses 
should be called in one by one and that no 
witness who is’ to give evidence should be 
present when the deposition of a previous 
witness is being taken, and a breach of this 
rule may well be termed an abuse of the 
process of the Court, and therefore under 
Sec. 151, C. P. C. the Court had inherent 
power to prevent that abuse and pass the order 
that it did. Larmanı v. Bryar Ram. 750 


whilst the husband of the deceased lady claimed|EXPLOSIVE SUBSTANCES ACT (VI of 
the property as his own, his case being that| 1908), Sec. 7—Commuttal proceedings— 
the property was purchased by him benams in|Omission to obtain sanction—Proceedings not 
the name of his wife. During the pendency invalidated. 

of añ appeal in the mutation proceedings, the) When a case under the Explosive Substances 
plaintiffs made an application, which was|Act, which is exclusively triable by the Court 
signed by one of the plaintiffs personally and|of Sessions, is being enquired into in the Court 

by the Mukhtar for the other plaintiff, thatlof the Committing Magistrate, it is. not 
“In the above case it is submitted that if the necessary for the prosecution to obtain ie 
respondent (husband) swears by the Holy|sanction of the Local Government under Sec. 
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EXTRADITION ACT (XV of 1903)—|GROVE-HOLDER 


Sec. 7 the retirement of a barrister judge from the 
7 of the Act. The Sessions Court can proceed|High Court, which has the effect of disturb- 
with the trial after the consent of the Local|ing the requisite proportion of barrister judges, 
Government has been obtained. Natuu|has not been filled up does not render the High 
Ram v. Krnc-EMPERor. 1088 |Court illegally constituted so as to deprive the 
EXTRADITION ACT (XV of 1903), subsisting judges of their ordinary jurisdiction. 
Sec. 7—Conditions precedent for issue of a|MAH4R4Ja Aprrya NARAIN SINGH v. Tutsi 
legal warrant. PrasaD NARAIN SINGH. 941 


Under Sec. 7, Extradition Act, there are Sec. 107—Scope of —W bether High 
three conditions precedent for the issue of a Court can stay proceeding under this Sectron. 
legal warrant, viz., (1) the offence must be TMA Ram v. BENI PRASAD. 1191 
an extradition offence, (2) the accused must}GRANT—Construction—Jagir held in lien 


not be a European British subject and (3) the 
offence must have been committed or must 
be supposed to have been committed by the 


of services—When performance of services a 
condition of grant. 


A village was granted as jagir for the pur- 


accused in the territories of the state. Without |pose of ensuring that the grantee, his sons and 
all these three conditions being fulfilled the grandsons should recite daily one chapter of 


Political Agent’ would have no authority to|Sri Bhagwat and the terms of the Sanad, which 
issue a warrant under Sec. 7, Extradition Act.|was granted in 1852, made no reference to any 


When the misappropriation, if any, and the|rent. 


falsification of accounts, if any, must have 
taken place at Dehra Dun within the British 
territory and not within the limits of the state 
territory, the extradition warrant is not legally 
issued. 


The District Magistrate executing a warrant 
issued under Sec. 7, Extradition Act should 
favourably consider an application by the 
accused person praying for time to allow him 


Subsequently a kabuliyat was executed 
in 1856 and it was therein provided that if 
the rent fell into arrear or the grantee be 
removed from service he would give up posses- 
sion of the village. Held, that the true 
construction of the two documents is that the 
performance of the said service was a condition 
of the grant, and upon the discontinuance of 
the service the grantor became entitled to 
obtain possession of the said village. Kama- 
KHYA NARAIN SINGH v. ABHIMAN SINGH. 


an opportunity to move the High Court under 
Sec. 491, Cr. P. C. SANDAL Smineu v. Dis- 793 
TRICT MAGISTRATE AND SUPERINTENDENT OF |GRAVEYARD—Plot of land covered by 
Porice, DrHra Dun. 556|graves—Graves in existence for a long time— 


Sec. 7 and Criminal Procedure Code, Presumption of lost grant. 
Secs. 435 and 491—Extradition warrant| Where a graveyard has existed from time 
issued by Political Agent—Proceedings by|immemorial or for a very long time, there can 
District Magistrate—Whether High Court can|be a presumption of a lost grant. It is open 
interfere in revision—Power under Sec. 491,|to a Court to infer from circumstances that 
Cr. P. C. untouched—Conditions precedent for|a plot of land covered by graves, which has 
issue of a legal warrant. been used as a graveyard, is in fact a grave- 
Where the Political Agent issues a warrant Yard and had been set apart as such by the 
under Sec. 7, Indian Extradition Act (XV of original owners and made a consecrated ground 
1903), its execution by the District Magistrate |EVen though a registered document 1s not now 
in British India is an executive act, and the forthcoming. SHEORAJ CHAMAR v. MUDEFR 
High Court cannot interfere in revision with KHAN, 809 
the proceedings of the Magistrate. Sannat|GROVE-HOLDER—Purchases fractional 
SINGH v. DISTRICT MAGISTRATE AND SupPER-|share m Patti—Nature of grove—Whether 
INTENDENT OF Pouce, DenRA Dun. 556 |alters. f 
GOVERNMENT OF INDIA ACT OF| Where a grove-holder acquires a right in a 
1915, Sec. 101(4)—Interpretation of—l\fraction of the patti, the nature of the grove 
Retirement of barrister judge—Requisite pro-|does not change from a tenant’s grove to a 
portion of barrister judges disturbed—W hether|co-sharer’s grove. ‘This has always been the 
__ High Court legally constituted. law in the province of Agra. JamuNa DUBE 
s“ The mere fact that the vacancy caused by|v. Maranura Ral. e 661 
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GROVE LAND—Grove planted by a co-/-HINDU LAW 


sharer—Rights of the other co-sharers. 


Where a co-sharer plants a grove on com- 
mon land without any objection by the other 
co-sharers, beld, that the grove should be 
considered to belong to the co-sharer who 
planted it but the site should be considered 
to be the property of all the co-sharers; and 
at the time of partition the claim of the other 
co-sharers can be adjusted by allowing to them 
land of the same quality in leu of the grove 


opposite party was willing to take the lease 
on conditions specified in the order, and the 
order further provided that the cancellation 
will take effect from the date the new lease 
to be granted to the opposite party is regis- 
tered and that the proceedings taken by the 
applicant before the cancellation will be valid, 
eld, that the District Judge had no power to 
cancel the lease in favour of the applicant in 
the sense that the lease became inoperative by 


land. The principle of Sec. 90, Trusts Act,|force of that order, and the order must be 


has no application to such a case. 
HusaIn v. MuHamMMap Kazim. 544 


GUARDIAN AND WARDS ACT (VIII 
of 1890), Sec. 9 and Allababad High Court 
Letters Patent, Clause 12—Application for 
guardianship—When to be granted by the 
High Court. 

Hamar BEGAM v. Jawan ALI SHAH. 399 


Secs. 10 and 11—Application for 
appointment of guardian—When person other 
than applicant can be appointed guardian. 


It is true that a judge is not authorised by 
law, in the absence of an application for the 
appointment of a guardian, to pass an order 
appointing the guardian of a minor. But once 
an application has been filed in accordance 
with the provisions of Sec. 10, the jurisdiction 
of the court comes into play, and it is open 
to the judge, as a result of the enquiry initiated 
on the application for the appointment of a 
guardian, to appoint a person other than the 
applicant as guardian of the minor, provided 
the person so appointed has intimated his will- 
ingness to act as a guardian. It may be that 
it would be more in conformity with law that 
such willingness be communicated to the 
Court by means of an application in accord- 
ance with the provisions of Sec. 10 of the 
Act. But the absence of such an application 
by the person appointed guardian by the Court 
is no bar to the jurisdiction of the Court to 
appoint him guardian. NAROTTAM v. 
TAPESRA. 652 


Secs. 29, 30, 31, 33 and 43—Guardian 
of minor grants lease to applicant—W kether 
District Judge can cancel lease and order the 
guardian to execute another lease in favour 
of another person. 


Where the District Judge cancelled the lease 
in favour of the applicant which was granted 
by the guardian of a minor without the per- 
mission of the District Judge as required by 
Sec. el, Guardian and Wards Act, if the 
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Faza|set aside. While it was open to the District 


Judge to invite the guardian to make an 
application for permission to execute another 
lease in favour of the opposite party, he had 
no power to declare that the cancellation of 
the lease already executed in favour of the 
applicant is to “take effect” from a certain 
date and that it shall be valid till that date 
arrives. The new lessee will take his chance 
of succeeding against the old lessee in proper 
proceedings, and any opinion expressed by the 
District Judge cannot affect the rights of one 
or the other. 

Scope of District Judge’s 
minor’s property defined. 
BHAGWATI SARAN. 1208 
HINDU LAW —Alienation—Joint family 
property—Sale effected for family necessity 
and for payment of vendor’s antecedent debts 
—Enquiries made by vendee—Collusive suit to 
set aside sale—Delay in suing—Effect of. 


The Karta of a joint Hindu family executed 
a sale of a joint family property. The sale 
was not questioned during the lifetime of the 
vendor, who had survived for nine years. The 
present suit to set aside the sale was filed on 
the last day of limitation by all the members 
of the joint family (a large number of them 
being minors) excluding a son and a grandson 
of the vendor, who were impleaded as the 
fourth and fifth defendants. The fourth and 
fifth defendants were the eldest members of 
the family and heads of their respective 
branches, which were entitled to nearly one- 
half of the joint family properties. They not 
only witnessed the sale deed, but helped to 
bring it about and approved of it. ‘They were 
the vendor’s right-hand men and borrowed 
practically all the money disallowed by the 
High Court, and were therefore in a better 
position than any one else to say whether it 
was applied for the necessary purposes of the 
family. 
were all minors but one, to figure as plaintiffs 


power over a 
Kunpan Lat v. 


They allowed their children, 


HINDU LAW à HINDU LAW 


and were themselves impleaded as defendants. to pay deceased fathers debts—Whether 
They did not go into the witness-box in sup-| depends on constitution of joint family. 
port of the plaintiffs’ case, in which they were] "The pious obligation of a Hindu son to 
so largely interested. The bulk of the consi-| 3. : ? 

deration was left in the hands of the vendee sar a a ge p sie 
to be paid to creditors; and the vendee made| extent of his interest in the joint family pro- 
the payments and kept the returned bonds and erty, does not depend on the constitution of 
Barc ine i himself eee the joint family and is therefore not confined 
a Sa pacts erat is ee PY| to a Joint family consisting of the father and 
these bonds which were executed by the fourth hia linadenan SRA ho i be 
and fifth defendants at a time when the vendor Where therefore k Hindu, ee sot $ 
was very old. It was in evidence that the of a joint family owning joint p punk he 
vendor was in impecunious circumstances and leaving him surviving a son et brot ri ae 
constantly borrowing for the necessities of his undivided interest of the son in the as pee y 
large family. Held, that this was a collusiye| PTOPerty can be sold in execution of a decree 
suit and the conduct of the fourth and fifth| i2 respect of a debt incurred by his deceased 


defendants affords ample corroboration of the father. CrmHoTEY LAL v. GANPAT n 


other evidence that this sale was effected for : ; ; . 
necessary family purposes and for the payment ——Gains of science—Joint f o 
of the vendor’s antecedent debts and so was "ceived by a member f or off iciating as a pries 
binding on the joint family, and the suit —Whether part of joint family property. 
should therefore be dismissed. JacannatTH| The fee received by a member of a joint 
v. Suet NATH. 950| Hindu family for having performed for a 


Debts—Mortgage of ancestral property| Petso™ (yajman) the duties of a family priest 


by father—Mortgage decree—Sale—Mortgagec d Para among the ee a gs 
purchases property—Auction sale binding on| S1" a EE 1197 
son unless debt tainted with illegality or HARMANDIL PATHAK. , : 

. immorality—Not incumbent on mortgagee to ———Gift—By husband in favour of 'wife— 
prove legal necessity. Nature of estate conveyed. 

‘The father of the plaintiff, who formed a| Where a deed of gift executed by a Hindu 
joint Hindu family with him, created a mort- husband in favour of his wife contained the 
gage of ancestral property. The creditor sued following provisions: —(1) I make a gift io 
the father alone and obtained a mortgage the zamindari shares and houses in favour o 
decree. After the confirmation of sale in my wife. (2) She cannot make any tempo- 
execution of the mortgage decree but before|tary or permanent transfer of any sort ve 
possession of the property could be delivered|my permission. (3) All the powers whic I 
to the auction-purchaser, who was the mort-|had as a zamindar shall be exercised by my 
gagee-decree-holder himself, the son instituted| Wife. Held, that the husband intended to 
a suit for a declaration that the auction sale| transfer only limited estate peculiar To: Hindu 
was not binding upon him because there wasjfemales in the properties gifted to his wife. 
no legal necessity for the mortgage. Held,|SHEoRAsI v. Ram Sawart Devi. 1013 
that the property having become vested in the Immoral debts—Father authorised to 
auction-purchaser on confirmation of sale itloperate on school account for school purposes 
was no longer incumbent on the mortgagee|—Withdraws money and applies it for bis own 
(auction-purchaser) to prove legal necessity,| purposes—Criminal breach of trust—Sons not 
and the son could not avoid the sale unless helliable to pay father’s debts. 
established that the father incurred the debt} he Secretary of a School Committee with 
for an illegal or immoral purpose. the sanction of the Committee deposited school 

The word ‘debt’ used in the second proposi-|funds in a Bank in his own name and he was 
tion formulated in Brij Narain’s case, I. L. R.{authorised by the Committee to operate on 
46 All. 95, is comprehensive enough to include|the account and draw the money for school 
both a mortgage debt and a simple money debt.|purposes. He however withdrew the money 

AN SINGH v. Harpat SINGH. 1018|and applied it for his own purposes. Held, 
Debis—Pious obligation of Hindu son|that from the moment of such withdrawal he 
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HINDU LAW 


HINDU LAW 


was guilty of a criminal breach of trust. Held.|sue was personal to him. In such a case the 


further, on a suit by the School Committee 
against the sons of the Secretary to enforce 
their pious obligation to pay their father’s 
debts, that inasmuch as from the moment of 
withdrawal the Secretary had been guilty of 
a criminal breach of trust the sons were not 
liable for the amount so embezzled. Tostran- 
PAL SINGH v. DISTRICT JUDGE OF AGRA. 925 
Impartible Estate—Junior branck— 
Right of succession—When lost. 


A separation merely in food and worship, 
that is to say, in the general status of the 
branches, does not destroy that notional joint- 
ness which entitles a member of the junior 
branch to succeed by survivorship to the 
impartible estate on the extinction of the senior 
branch; nor is the fact that the common 
ancestor lived so long as two hundred years 
before the suit enough to raise a presumption 
of separation. ‘To prove the separation of the 
junior branch it would be necessary to show 





“right to appeal” survives to the opposite party 
against the legal representatives of the son, who 
represent his separate estate and who can avail 
themselves of the decree for the benefit of his 
estate, so far as his death does not deprive them 
of the fruits of such decree. Held, further, 
that the decree merely conferred immunity 
on the son’s interest in the joint family 
property against the adverse effects of the 
decree against the father, but with the son’s 
death his interest in the joint family property 
ceased to exist, and any declaration with refer- 
ence to that interest having become meaning- 
less the appeal must be allowed and the suit 
dismissed. Ram SARUP v. JAGDISH NARAIN. 
933 
—Joint family—Manager contracts to sell 
ancestral property—When specific perform- 
ance can be enforced against minor member. 





Where the manager of a joint Hindu family 
makes a contract for the sale of ancestral 


either that the Raja had separated from all|property acting for himself and on behalf of 
branches of the joint family, or that the junior|/his minor brother, the contract can be speci- 
branch represented by the claimant definitely|fically enforced against the minor if it is 
gave up their right of succession to the estate.| proved that it was made for family necessity 


The right to maintenance of the junior 
members of the family out of an impartible 
estate is based upon joint ownership, with the 
result that these members holding zamindari 
lands for maintenance can be considered as 
joint in estate with the Raja in possession. 
COLLECTOR OF GORAKHPUR, AS MANAGER, 
Court oF Warps, MAJHAULI EsTaTE v. RAM 
SUNDAR MAL. 779 


Joint famsly—Father and son—Decree 
against father—Son obtains declaration that 
decree not binding on his interest in joint pro- 
perty—Appeal—Son dies pending appeal— 
Mother substituted—Decree m favour of son 
becomes infructuous—Appeal to be allowed. 

The trial court having decreed the suit of 
a Hindu minor son for a declaration that a 
decree passed against his father was not bind- 
ing on him and his share in the family property 
held by him jointly with his father could not 
be sold in execution of the decree against the 
father, the defendant filed an appeal in the 
High Court. During the pendency of the 
appeal the minor son died, and his - mother, 





DHaro v. 
1028 


Joint family—Managing member enters 
into partnership with stranger—Other mem- 
bers do not ipso facto become partners—Con- 
tractual relations governed by Partnership 
Act. 

Where a managing member of a joint Hindu 
family enters into a partnership with a 
stranger, the other members of the family do 
not ‘tpso facto’ become partners in the business 
so as to clothe them with all the rights and 
obligations of a partner as defined by the 
Partnership Act. In such a case the family 
as a unit does not become a partner, but only 
such of its members as in fact enter into a 
contractual relation with the stranger: the 
partnership will be governed by the Act. 
P. K. P. S. Picharpa CHETTIAR v. CHOKALIN- 
GAM PILLAI. 895 
Joint family—Partition—Award divid- 
ing  property—Business allotted to two 
brothers—Partnership inter se. 

A joint Hindu family consisting of five 


or for the benefit of the minor. 
RAM CHANDRA. 








who claimed to be the legal representative of|brothers carried on a joint family business. 
her deceased son, was arrayed as a respondent.|On the application of two of the brothers for 
Held, that the death of the son cannot alter/a partition of their shares, the matter was 
what is an accomplished fact, viz., a decree in|referred to arbitration and under an award the 
his favour even thoughethe original right tojfamily business was allotted to two of the* _ 
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brothers. Held, that the award must be|male members of the joint family as would 
deemed to have severed the joint status aslenable her to live with the same degree of 
between all the members of the family and|comfort and with the same reasonable luxury, 
the two brothers to whom the business was|neither on too penurious and miserly nor on 
allotted became partners therein from the date|an extravagant scale, as she had in her hus- 
of the award. The onus of proving subse-|band’s lifetime. The Judicial Commuttee will 
quent re-union between the two brothers Jay|not interfere with the order of the High Court 
on the party asserting such re-union. Mere/fixing a particular amount unless it was shown 
description in one or two documents that the|that the High Court had erred in law by 


business was carried on as a co-parcenary|applying an inapplicable principle in measur- 


business was insufficient to establish re-union.|ing the amount. 
On the death of one of the partners who left |Sayant SunpARI Dassya. 


behind him a minor son the surviving partner 
began to represent the business as a joint family 
business, and incurred debts, held, that the 
partnership was dissolved by the death of the 
partner and his minor son was not bound by 
any debts incurred by the surviving partner 
which were not connected in any way with the 
realisation of the partnership assets, and 


tion that the family was a joint family, the 
creditors could not claim to be bona fide 
creditors who had advanced money for purpose 
of winding up of the partnership. Basu v. 
THE OFFICIAL ASSIGNEE OF Mapras. 600 


Joint family business—W hether 
manager can borrow money in his own name 
for family business. 

It is within the authority of a Manager of 
a joint Hindu family to borrow money in his 
own name on a promissory note or otherwise 
for the purpose of family business, and when 
necessity is established the debt will be binding 
on the family. Asput MAJD KHAN v. 
SARASWATIBAI 79 


Legal necessity— Joint family—Mem- 
ber mortgages property—Subsequently mort- 
gagor becomes solely entitled to entire property 
—Whether can challenge his own mortgage. 


Where a member of a joint Hindu family, 
who had executed a mortgage of joint family 
property, becomes solely entitled to the entire 
joint family property by right of survivorship. 
he cannot challenge the validity of his own 
mortgage on the ground that it was not 
supported by legal necessity. BHARAT SINGH 
v. JEOBODH Lat. 593 
Maintenance — Widow — Amount of 
maintenance—Principle of determination— 
Amount fixed by High Court—When Privy 
Council will interfere. 


A widow of a joint Hindu family is entitled 
to such an amount of maintenance from the 











RajJANI Kanta PAL v. 





160 
Religious endowment—Lease for 60 

years executed by mahant—When good. 
Syam Lav v. Hira Natu. 566 


Widow—Alienation to pay off bus- 
band’s time-barred debts—Whether valid. 

A Hindu widow is competent to transfer the 
property which she has received from her 





‘further having been incurred on a representa- husband to pay a debt due by him though it 


may have been barred by limitation, so as to 
bind the reversionary heirs of her husband. 
Turse PRASAD v. JAGMOHAN Lar. 1163 


Widow—Alienations—Perpetual lease 
amounting to a deed of gift—Consent of pre- 
sumptive reversioners—Effect of. 

Where a Hindu widow executes a document 
purporting to be a perpetual lease of her 
zamindary property and the document is not 
supported by consideration and is for all prac- 
tical purposes a deed of gift, it is open to the 
reversioners who happen to be alive at the 
time of the widow’s death to challenge the 
transaction even though when the lease was 
executed the entire body of presumptive rever- 





sioners consented to the lease. Ram RATAN 
LAL v. GANGOTRI PRASAD. 622 
Widow—Surrender— No distinction 





between surrender to female heir and male bei 
—Surrender to danghter—On daughters death 
succession opened to her father’s male rever- 
sioners—Limitation Act, Art. 14i. 


The basis of the doctrine of surrender by 
a widow is the effacement of the widow's 
interest, and not the ex facie transfer by which 
such effacement is brought about. The result 
is merely that the next heir of the husband 
steps into the succession in the widow’s place, 
and there is nothing in the Hindu Law which 
would exclude the succession of a female heir 
in such cases, and no reason for differentiation 
according to the nature of the estate she 
would take. There is therefore no sufficient 
reason for makigg any difference between 

e 
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INCOME TAX ACT (XI of 1922)—Sec. 


surrender to a daughter and surrender to the 14(1) 


nearest male reversioner. VYTLA SITANNA V. 
Marivapa VIRANNA. 433 


Widow—Unchaste—Gives up unchas- 
tity—Bare maintenance. 

Where a Hindu widow who had been 
unchaste was proved to have given up the life 
of unchastity, she was entitled to bare main- 
tenance. RAM Kumar DuBE v. BHAGWANTA. 

120 
INCOME TAX ACT (XI of 1922), Secs. 
2(4) and 4(3) (vit)—Business of speculating 





were entitled under their contract to a certain 
percentage of -the profits made in the parti- 
cipating branch of the business. © BHARAT 
InsuraNcE Co., Lrp. v. INcoME Tax Com- 
MISSIONER, THE PUNJAB, LAHORE. 236 
Secs. 8, 9 and 40—Trust—Sinking 
Fund and Repair Fund—Balance of trust 
mceome paid over to beneficiary—Whethes 
trustees lable to pay tax in respect of trust 
income. 

By Act IV of 1913, which was enacted for 





in stocks and shares—What amounts to. the purpose of settling certain properties 


Where a man makes few sales of stocks and|belonging to Sir Currimbhoy Ebrahim, Baronet, 
shares, although he may make a number of|so as to accompany and support the title and 
purchases, and where the sales are made at long! dignity of a Baronet and for other purposes 
intervals after the purchases, the conclusion|connected therewith, the appellants were incor- 
to be drawn is that he is not indulging in the|porated as trustees for executing the trusts. 
business of speculating in those stocks and|The effect of the provisions of the Act was 
shares, but that he is investing his capital injthat the whole income of the trust and every 
those stocks and shares. Where, on the other|/part of it was charged with the provision of 
hand, a man makes numerous purchases and|the sums necessary to maintain the Sinking 
sales, the sales being within a short time of|Fund and Repair Fund and to pay the out- 
the purchases, the conclusion to be drawn is|goings, and it was not until those liabilities 
that he is indulging in the business of|had been met thereout by the trustees that the 
speculation. GANGA Sacar  (Assessee)—I#|Baronet was entitled to what remained and then 
the matter of. 61}simply as so much money. Held, that the 
Sec. 3—Interpretation of—Income of|effect of the Act creating these trusts is not 
previous year—Whether a measme of tke|to give the Baronet for the time being any 





unascertained income of year of assessment. 


Section 3 of the Income-tax Act of 1922 
does not treat the income of the previous year 
merely as a measure of the unascertained income 
of the year of assessment, but taxes the assessee 
in the year of the assessment upon the income 
received by him in the previous year. 
COMMISSIONER oF INcomEz Tax, UNITED 


right to any part of the interest or property 
specifically or any right which, even granting 
that the legal title is not the only thing that 
can ever be looked at, would make it true to 
say that any proportion of the interest is not 
“receivable” within the meaning of Sec. 8, 
Income Tax Act, or any proportion of the 
property is not “owned” within the meaning 


of Sec. 9 of the Act by the incorporated 
trustees. . Accordingly the trustees were liable 
to be assessed to income-tax and super-tax in 
respect of the income of the trust. Currm- 
BHOY EBRAHIM BaRoneTcy Trust (Trustees 
of) v. COMMISSIONER oF INCOME ‘Tax, 
A payment out of profits and conditional on| BOMBAY PRESIDENCY. 429 
profits being earned cannot accurately be des-/—Sec. 1 4(1)—Applicability of—Allow- 
cribed as a payment made to earn profits. Itlance received by younger brother of holder of 
assumes that profits have first come intolan impartible estate—Allowance paid from 
existence. But profits on their coming into| income of estate—Whether lable to tax—Sec. 
existence attract tax at that point, and the|14(1) (VIII)—Whether such allowance liable 
revenue is not concerned with the subsequent|to exemption under Sec. 4(3) (VII ie 
application of the profits. Section 14(1), Income Tax Act (XI of 
An Insurance Company is liable to be 1922), can apply only if two conditions are 
assessed under the Indian Income Tax Act,|satisfied. The assessee should establish that he 
1922, to income tax in respect of the profits|is a member of a Hindu undivided family, and 
allotted to participating policy holders who|further that the sum in question has been * 
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PROVINCES OF AGRA & OvupH v. TEHRI- 
GARHWAL STATE, through Ram Prasap, 
PRINCIPAL OFFICER. 165 
———Secs. 3 and 10 (2) (ix)—Profits— 
Meaning of. 


INCOME TAX ACT (XI of 1922)—Sec.|INCOME TAX ACT (XI of 1922)—Sec. 
22(1) 25-A 

received by him by virtue of his position as a| ———Secs. 23(4) and 29—" Assessment’ — 
member of the undivided family. Meaning of. 

Where the assessee, who was the younger} The word “assessment” in Sec. 23(4); 
brother of the present proprietor of an ances-|Income Tax Act, means determining the total 
tral impartible estate received a certain sum as|income and the sum payable on it, and a notice 
allowance from ‘the income of the impartiblejof demand could therefore be validly issued 


property, held, that the assessee as a member 
of the family having acquired a right in the 
ancestral property by birth cannot but be 
considered to be a member of a joint Hindu 
family with the holder of the estate within the 
meaning of Sec. 14(1), Income Tax Act, in 
the absence of proof that the assessee ever 
indicated expressly or by necessary implication 
that he renounced his right of succession to the 
estate; and the allowance received by him was 
not liable to income-tax and super-tax unless 
it was shown by the income-tax department 
that the assessee was not entitled by custom 
to any maintenance out of the income of the 
estate. 

Held, further, that if the allowance is not 


under Sec. 29 when the Income Tax Officer 
had made a best judgment assessment under 
Sec. 23(4). BEHARI Lar CHATTERJI vV. 
COMMISSIONER OF INCOME TAX. 47 
——Sec. 24—Debt due to assessee from 
limited company—Company a going concern 
—Whether can be treated as bad debt in 
arriving at assessment to income-tax. 

There is no principle or authority in support 
of the proposition that a debt due to an assessee 
from a limited company which is still a going 
concern, is incapable of being treated as a bad 
debt. Whether a debt is wholly or partly and 
to what extent bad or irrecoverable 1s in every 
case (and whether the debtor is a human being 
or a joint stock company or other entity) a 


received by the assessee as a member of an|question of fact to be decided by the appro- 
undivided family, his source is not the original |priate tribunal upon a consideration of the 
‘source through which the estate received the|relevant facts of that case. DrnsHAW v. 
money. His immediate source is the bounty|COMMISSIONER OF INCOME Tax, BOMBAY 


or gift by the estate, in which case it cannot |PRESIDENCY. 
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be considered to be agricultural income and]————Sec. 26(2)—“A# the time of making 
cannot be exempt from income-tax underan assessment”—Meaning of. 


Sec. 4(3) (VII). Manaray Kumar oF 
VIZIANAGRAM—In re. 1237 


——Secs. 22(1), 3 and 2 (6)—Company 
in liquidation—W bether official liquidator can 
be called upon to make a return. 

The Official Liquidator of a Company in 
liquidation is not exempt from making a return 
under Sec. 22(1) of the Income Tax Act on 
business managed by him for the beneficial 
winding up of the Company. COMMISSIONER 
oF Income Tax v. OFFICIAL Liqumaror, 
AGRA SPINNING AND WAVING Murs Co., 
Lrp. (In Liquidation). 221 


——Sees. 22(2) and 23 (4)—Return under 


The words “at the time of making an 
assessment” in Sec. 26(2), Income Tax Act, 
mean in the course of the process of assessment. 
Where therefore a person carrying on a busi- 
ness is served with a notice under Sec. 22(2) 
of the Income Tax Act to furnish a return of 
his income, and he dies without making a 
return and at the date of his death the time 
for furnishing the return had not expired, and 
his son succeeded to the business and having 
succeeded to it he carried it on, the son is 
taxable under Sec. 26(2) of the Income Tax 
Act. MAHARAJADHIRAJ OF DARBHANGA V. 
COMMISSIONER OF Income Tax, BIHAR AND 
ORISSA. 873 


Sec. 22(2) did not bear verification—Whether|_ se. 25-A—Applicability of —Whether 


proper return submitted. 


applies to a case of ‘partial partstion’ in a joint 


Where the return of income under Sec.|Hindu family. 


22(2), Income Tax Act, did not bear the 


Section 25-A, Income Tax Act (XI of 


verification required by the Act and did not|1922), contemplates a case in which a disrup- 
bear the signature of the assessee,-beld, that|tion of the family occurs, so that a joint 
there was a failure on the part of the assessee|family, as such, ceases to exist and no property 
to submit a proper return and this failure|previously belonging to it retains the character 
justified best judgment assessment under Sec-|of joint family property. It is immaterial 
tion 23(4). BEHARI LAL `CHATTERJI v.|whether it is divided by metes and bounds or 
COMMISSIONER OF Income Tax. 47 lis held.in defined sh®es. 
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INCOME TAX ACT (XI of 1922)—-|INSURANCE 


Sec. 30(1) 


an assessment under Sec. 23(4)—Whether 


Where members of a joint Hindu family| High Court can require Commissioner to state 
agree to divide among themselves a particular|a case. 


property, leaving their status and the rest of 


The question whether an assessment under 


the family property as before, they continue|Sec, 23(4) is valid or not is not a question 


to remain members of the same joint family 
possessed of joint family property left after 
the disposition of a part, and they cannot be 
considered to be “separated members” within 
the meaning of Sec. 25-A, which is not applic- 
able to such a case. BRADHMAL LODHA vV. 
INCOME Tax COMMISSIONER. 1213 


Sec. 30(1),  Proviso—Commiissioner 
rejects appeal in lmine. 


Where the Assistant Commissioner rejects 
an appeal i limine on the ground that the 
Proviso to Sec. 30(1) bars any appeal against 
an assessment under Sec. 23(4), his order 
should be deemed to be one under the Proviso 





to Sec. 30(1) and not under Sec. 31. Jor 
Ram SHER SINGH v. COMMISSIONER OF 
Income TAx. 274 


———Sec. 31—Power of Assistant Commis- 
sioner hearing an appeal to order further 
enquiry—Scope of. 

BRADHMAL LopHa v. INCOME Tax Com- 
MISSIONER. 1213 


——Sec. 66—Judgment of High Court on 
reference—Based on wrong construction of 
Statute—When binds parties. 


Judgment of the High Court on a reference 
under Sec. 66 of the Income Tax Act, even 
though it expounds a wrong construction of 
the Act, binds the parties in subsequent pro- 
ceedings, unless corrected on appeal. Com- 
MISSIONER OF [Income Tax, UNITED 
PROVINCES OF AGRA AND OUDH v. TEHRI- 
GARHWAL STATE, through Ram Prasan, 
PRINCIPAL OFFICER. 165 


Sec. 664—High Court dismisses appli- 
cation under Sec. 66(3)—Whether appeal lies 
to Prevy Council. 





of law that arises or can arise out of an order 
of the Assistant Commissioner passed under 
Sec. 31, and consequently such a question 
cannot be made the ground for an order by 
the High Court under Sec. 66(3) requiring 
the Commissioner to state a case. Jor RAM 
SHER SINGH v. COMMISSIONER OF INCOME 
Tax. 274 


INDEPENDENT ADVICE—When to be 
given. 

Jean Mackenzie v. RoyaL BANK OF 
CANADA. 763 


INSOLVENCY—Transfer—Transferor ad- 
judged msolvent—Tiansfer impeached by 
receiver—‘Good faith”—Burden of proof— 
Presidency Towns Insolvency Act (III of 
1909), Section 55—Provincial Insolvency Act, 
Section 53. 


The onus is upon the receiver in insolvency 
to establish that a transfer by the insolvent 
impeached by the receiver under Section 55 
of the Presidency Towns Insolvency Act was 
not made in good faith and for valuable consi- 
deration. 

Before being adjudged an insolvent a person 
carried on business with the aid of an over- 
draft with a Bank which was guaranteed by 
the appellant. The Bank having pressed for 
its money, the insolvent shortly before her 
adjudication transferred her stock-in-trade to 
the appellant in consideration of the appellant 
discharging the overdraft. It was not shown 
that at the date of the transfer the appellant 
was aware that the vendor was insolvent nor 
of the existence of other creditors. Held, that 
the receiver having failed to prove that the 
transfer was not made in good faith, the sale 
deed must stand. Harry Pope v. OFFICIAL 


An order of the High Court dismissing an ASSIGNEE OF THE HIGH COURT oF JUDICATURE 


application under Sec. 66(3), Income Tax 
Act, praying that the Commissioner be requir- 
ed to state the case and to refer it to the 
High Court, is not a judgment ‘on a reference’ 
within the meaning of Sec. 66A(2) so as to 
allow a iight of appeal to His- Majesty in 
Council. GurmMuKH Ral v. SECRETARY OF 
STATE FoR INDIA. 


Secs. 66(3), 23(4), 31 and Proviso to 





AT RANGOON. 77 


INSURANCE—Proposal form signed and 
premium paid—Policy to issue within 30 days 
of date of ‘cover note’-—Liability of insurance 
company. 

With a view to insure his goods against 
burglary with the defendant company, the 


876| plaintiff signed the proposal form and also paid 


the premium for one year. Thereupon the 


Sece 30(1)—Questions wf law arising from|plaintiff received a ‘cover note’ from the 
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INSURANCE 


LAND ACQUISITION ACT (I of 1894) 
— Sec. 18. 


insurance company which ran as follows:|: 
“Muhammad Sultan (plaintiff) having madelis utterly invalid. A grant made by the 
a proposal for insurance of burglary and hav-|Collector in the Bombay Presidency under 
ing paid the amount of premium, the risk is|Rule 19 of Bombay Land Revenue Code of 
hereby held insured subject to the terms and|certain agricultural lands without the previous 
conditions of the company’s usual form of|sanction of the Commissioner is an invalid 
policy, for a period of 30 days from date|grant. SECRETARY OF STATE FOR INDIA IN 
within which period the policy will be issued.’|\Councm. v. ANANT KRISHNAJI NULKAR. 162 


No policy was however issued to the plaintiff. 
A theft having taken place at his house the 
plaintiff sued the insurance company to recover 
the value of the goods stolen. Held, that the 
fact that the insurance company promised 
unequivocally to issue a policy within 30 days 
of the date of the ‘cover note’, implies that 
the company had accepted the proposal and 
all that remained to do was to issue a forma 
policy. Accordingly the company was liable 
to make good the loss occasioned to the plaintiff 
during the period of one year. MOHAMMAD 
SULTAN v. THE CLIVE INSURANCE COMPANY, 
Lrp. 





Risk note issued on receipt of proposal 
—No policy issued nor premium paid—Con- 
tract—Whether valid and enforcible. 

Where the defendant made a proposal to the 
plaintiff company for insuring his mills against 
fire and asked that the risk be covered imme- 
diately, and the company agreed to the proposal, 
and informed.the defendant that the risk was 
covered, held, that the risk having been 


covered, there was a valid contract between 


JURY—Verdict given subsequent to its d's- 
charge—Ilegal. 

When once a jury has been discharged by 
the Court any verdict given by it subsequent 
to its discharge is not competent and convic- 
tion based upon the same is void and illegal. 
WARREN Duane SMITH v. Kne. 1000 


{LAND ACQUISITION ACT (I of 1894), 


Sec. 3(d)—"“Court?’—Definition of—Decision 
of “Court?’—Whether High Court can revise 
The “Court” as defined in Sec. 3(d) of the 


Land Acquisition Act is a court subordinate 


719|to the High Court and the High Court is 


empowered to revise its decision under Sec. 115, 
Civil Procedure Code. MakxHAN LAL v. 
SECRETARY OF STATE FOR INDIA. 32 
——Sec. 18—Apportionment of compensa- 
tion—Acquisition of agricultural land—Coin- 
pensation—Ratio of distribution between 


al landlord and tenant. 


Question: In the absence of any specific 
evidence as to custom, practice or agreement, 
what would be the fair ratio of distribution 


the parties and it could be enforced notwith- of the compensation awarded for agricultural 


din soy | land (acquired by the Government under the 
a a a E Land Acquisition Act) as between the landlord 


been paid. Hari Kisman Das v. THe GUAR- 
DIAN ASSURANCE COMPANY, LTD. 59 


` INTEREST—Transaction of nature of con- 
tract or quasi-contract—When interest to be 
allowed. 

Where a transaction between the parties is 
of the nature of a contract or of a quasi 
contract, as, undoubtedly it is in the case of 
‘a buyer and a seller, the courts will be justified 
in allowing interest even where there is no 
definite contract to pay interest. JAGANNATH 
v. Ram Gopat. 533 
INTERPRETATION OF STATUTE— 
Order made without previous sanction required 
by. statute—Validity of—Bombay Land 
Revenne Code (V of 1879), Rule 19. 
“Where the Statute authorises a particular 


on the one hand and occupancy tenants on 
the other? 

‘Answer: In the absence of any definite 
evidence, the court may presume that the 
interests of the landlord and of the occupancy 
tenant, exclusive of specific amounts spent on 
extraordinary improvements of the land, are 
in the ratio of 10: 6; but if there are other 
considerations or circumstances, that presump- 
tion may be rebutted. SuHram Lat v. Cor- 
LECTOR OF AGRA. ` 8 
—Sec. 18—Question of title between 
Government and claimant—Whether can be 
decided by the ‘Court as coming within pur- 
view of Sec. 18. 

-A question of title to the land acquired aris- 
ing between the Government and a claimant 
in the course of land acquisition proceedings 


? 


authority to make an order only with the|can be referred by the Collector to the ‘Court’ 
previous. sanction of a higher authority, the|(as defined in Section 3(d)) under Sec. 18 
order, if made, without such previous sanction|of the Land Acquistion Act, and the ‘Gourt’ 
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LANDLORD AND TENANT LESSOR AND LESSEE 


on reference is competent to decide the ques-|the absence of other evidence, the entry in the 
tion of title as between the Government and|khasra is prima facie evidence of the fact that 
the claimant. MAKkKHAN LaL v. SecrETaRy!such occupier is a tenant, as he is’ recorded; 
OF STATE FoR INDIA IN CoUNCIL. 32|but where the evidence shows all the circum- 


LANDLORD AND TENANT—Notice to 
quit—Wrong date given—When notice valid 
—Transfer of Property Act, Sec. 111(8). 
Where the lessor gave a notice to quit to 
the lessee on November 9, 1927 asking him 
to vacate the land on May 13, 1927, and the 
mention of the latter date in the notice was 
an accidental slip for May 13, 1928, held, that 
the lessee must have understood that the lessor 
meant May 13, 1928 and not May 13, 1927, 
as the lessee could never have thought that the 
lessor wanted him to vacate the land at a date 
which had already expired, and the notice was 
good in law. Twa Ram v. SRI THAKUR 
Daojyi MAHARAJ. 674 





stances in which he entered into possession, the 
entry cannot be accepted as proof of tenancy 
in the teeth of admitted facts and circum- 
stances showing the contrary. AMJAD ALI 
alias MAHMUD ALI vy. GHaFooR MOHAMMAD 
KHAN. 1247 


LEASE—Joint demsse—Whether one lessor 
can sue for his aliquot share of the royalties. 
Where a lease discloses a joint demise or 
contract by several lessors, no one of the lessors, 
with or without the consent of his co-lessors, 
can sue for an aliquot part of the whole 
amount payable to the lessors. The suit must 
be for the whole of the interest demised, else 
it fails. BaraBont CoaL CONCERN, LTD. V. 


Plot of land proved to be a graveyard THE SYRVITORS AND SHEBAITS OF SREE SREE 


—Rights of zamindar—Whether can graze|GOPt NATH JIU, GOKULANANDA MOHANTA 


cattle, 


HAKUR. 295 


Once a plot of land has been proved to be LEGAL PRACTITIONER—General Rules, 


a graveyard, the zamindar has no rights left|Chapter 


XXI, R. 1—‘Actually  paid?— 


at all for the simple reason that the graveyard| Whether include payment by means of execu- 
becomes a waqf for the purpose of buryingjt/on of promissory note. 


the dead. The zamindar cannot interfere with 


The words “actually paid” in Rule 1, Chap- 


the use of the land as a graveyard so long aslter XXI of the General Rules framed for the 


it is used for this purpose. It cannot there- 
fore be ruled that a zamindar has a right to 
graze cattle upon a graveyard. JuHao Lat v. 
AHMUDULLAH. 248 
—Sites in urban area—Adverse possession 
of occupiers—Nature of proof—Value of 
entries ım revenue papers. 

In an agricultural village occupiers of houses 
are presumed to be riayas or licensees unless! 


guidance of the subordinate civil courts, can- 
not be interpreted as including a payment by 
means of the execution of a promissory note, 
a suit on which may or may not result in 
recovery of the money. ApvocaTe—lIn the 
matter of. 333 
Inventing a form of fee certificate— 
When guilty of professional misconduct. 
Where a legal practitioner deliberately ignores 





the contrary is proved. The position is\the language of the fee certificate prescribed 
materially different where the land in dispute|by the High Court, and adopts a fee certificate 
lies in an urban area which cannot be character-|form of his own which materially and subs- 
ised as an agricultural village. Where the|tantially differs from the form prescribed by 
lands in dispute, which were once the sites of/the High Court and which entirely nullifies 
factories and houses, lie in a ‘qasba’ or town|the object of the High Court in prescribing 
and there 1s no evidence of the origin of the|the form of the certificate, he 1s guilty of 
possession of the occupier’s predecessor-in-title, |Serious professional misconduct. ADVOCATE 
there is no presumption that the original owner|—!* the matter of. 333 
of the factories and houses was let in possession LESSOR AND LESSEE—Notice to qut or 
as a licensee or otherwise had permissive posses-| pay rent at enhanced rate—Tenant intimates 
sion on behalf of the landlord. intention to gquit—But stays on—Whether 
A person who is in adverse possession of|liable to pay rent at enhanced rate—Equitable 
specific plots of land in a mahal and has|set-off—When to be allowed—Whether court- 
obtained no mutation of names has to bejfee payable. 
entered in the kAasia as a tenant or occupier.| Where the landlord gave the tenant a valid 
There is no other column for persons in adverse|notice that he should either vacate the premises 
Possgssion against the reoerded proprietor. In'on a date named in. the notice or stay on at 
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LETTERS PATENT a LIMITATION ACT (IX of 1908)— 


a'certain enhanced rate of rent, and the tenant |Sec. 14 

merely announced his intention of vacating|mere fact that the mother had been divorced 
the premises, and on his failure to do so the|did not appear to constitute any bar to giving 
landlord sued him for arrears of rent at the|her the custody of her child. Hamar Becam 
enhanced rate for the period he remained in|v. Jawwap Axi SHAH. 399 
possession of the premises after the date named | JMITATION ACT (IX of 1908), Sec. 6 
m the notice, beld, that the tenant having|—Tunatic—Estate under Court of Wards— 
failed to vacate and remained in possession,|Collector sues for recovery of money due to 
he must be deemed to have agreed by implica-| Jynatic—Limitation. 

tion to hold over and to have accepted the] The Court of Wards having assumed superin- 
proposal to pay rent at the enhanced rate|rendence of the estate of a lunatic, the 
proposed by the landlord in his notice, and he|/Colfector in charge of the property sued the 
was therefore liable to pay rent at the enhanced| defendant, who had held possession of the 
rate named by the landlord; and the ‘courtlestate of the lunatic as manager, to recover 
could not assess damages under Sec. 74, Con-/the money due to the lunatic from the defen- 
tract Act. dant. The defendant pleaded that more than 

Where in a suit by the landlord for arrears|three years having elapsed from the date when 

of rent, the tenant proves an agreement between|he was discharged from the management, the 
the parties that the value of the timber supplied|suit was barred by time. Held, that if being 
by the tenant should be deducted from the rent|admitted that the lunatic is still under a dis- 
and claims deduction to the extent of the value ability, he is protected under Sec. 6, Limitation 
of the timber supplied to the landlord, held,| Act. The mere fact that there was a guardian 
-that the deduction could be allowed as anlon his behalf who could have sued earlier, 
equitable set-off and no court-fee is required} would not deprive him of the protection given 
in such a-case. Mapan Monan Gare v.|by that section. Must IMRAN v. COLLECTOR 
Borma Ram Lat. 421 \or BIJNORE. 803 
LETTERS PATENT, Allahabad High Court, Sec. 10 (before amendment by Act I 
Clause XII and Guardian and Wards Act, Sec.\of 1929)—Applicability of. 

9—A pplication for guardianship—When to be| Section 2 of the Limitation (Amendment) 
granted by the High Court. Act of 1929, by which Sec. 10 of the Limita- 

Where an application is made to the. High|tion Act of 1908 was amended, does not apply 

Court under Clause XII of the Letters Patent|to suits brought before January 1, 1929. 
for the guardianship of a child, and on the| ALLAH RAKHI v. SHAH MOHAMMAD ABDUR 
affidavits filed it appears that there, are no|RAHIM. 466 
important matters of fact to be ascertained, Sec. 12(3)—Application for leave to 
the High Court may take action under Clause|appeal to Privy Council—Whether applicant 
12 and not compel the applicant to resort tojentitled to exclude time taken in obtaming 
the alternative remedy under Sec. 9, Guardian|copy of judgment. 

and Wards Act, by an application to the] Section 12(3), Limitation Act, is not applic- 
District Judge. But there may be cases in|able to an application for leave to appeal to 
which complicated questions of fact have to be|His Majesty in Council. Consequently the 
ascertained and such cases might be more suit-|applicant is entitled to exclude the time taken 
ably dealt with in the Court of the District)in obtaining a copy only of the decree and not 
Judge where witnesses could be examined and|of the judgment. GuLAB CHAND v. PEAREY 
cross-examined, Lat. 1211 


Where the father and the mother of a child ———Sec. 14—Benefit of—When can be 
aged five were living apart, and the mother,|claimed. 
who was under the personal law entitled to the| Plaintiff’s suit for recovery of mesne profits 
custody of the child up to the age of seven,|for a part of the period during which he 
applied to be appointed the guardian of the|remained out of possession as a result of a 
person of her minor child, held, that consider-|decree which was subsequently reversed on 
ing the tender age of the child the mother|second appeal to the High Court, was dismissed 
was the best person to take care of him and|on the ground that the suit was barred by 
she should be appointed. guardian of his person|Sec. 144(2). ‘Thereupon the plaintiff made = 
until he attained the age of seven years. Theļan application under Sec. 144, C. P. G and ra 
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LIMITATION ACT (IX of 1908)— )LIMITATION ACT (IX of 1908)—- 


Sec. 19 


the period for which mesne profits were claimed 
terminated with the same date, viz., June 30, 
1928, but extended for four years in the pre- 
sent application whereas ıt extended only for 
two years in the previous suit. The applica- 
tion under Sec. 144, C. P. C. was beyond time 
unless the period occupied by the previous suit 
was excluded under Sec. 14(2), Limitation 
Act. Held, that the present application was 
within time by virtue of Sec. 14, Limitation 
Act, so far as concerns the mesne profits for 
the period of two years ending with June 30, 
1928, and that the present application was 
beyond time for the period of two years ending 
with June 30, 1926. BALKARAN PANDEY ~V. 
Ram BADAN PANDEY. 630 
Sec. 19—Debt—Subsequent promissory 
note—Contemporaneous  receipt—Promissory 
note inadmussible—Sut based on earlier debt 
—Whether receipt amounts to acknowledgment 
so as to save limitation. 

Originally a claim for recovery of money 
was based on two promissory notes of 1925 
and 1927; but on discovering that the pro- 




















Sec. 144 
it is not necessary that it should be shown to 


have been brought to the knowledge of the 
true owner. It is sufficient that the possession 
be overt and without any attempt at conceal- 
ment so that the person against whom time 
1s running ought, if he exercises due vigilance, 
to be aware of what is happening. Nor is 
it necessary in order to establish adverse posses- 
sion that the proof of acts of possession should 
cover every moment of the requisite period. 
Its nature must necessarily vary with the 
nature of the subject possessed. It must be 
the kind of possession of which the particular 
subject is susceptible and adverse possession 
must be established though several acts of 
possession are at considerable intervals. 

With only one difference that a much longer 
period of adverse possession 1s required in the 
case of the Crown than in the case of a sub- 
ject, there is no discrimination in the Limita- 
tion Act between the Crown and the subject as 
regards the requisites of adverse possession. 

In the case of a fishery in a navigable river 
belonging to the Crown, the granting by 1 


missory notes were inadmissible the plaintiff|person other than the Crown of leases or 
got the plaint amended and claimed to recover|licenses to fish is evidence of the usurpation 
an earlier debt, the time being sought to be|by that person of the distinctive rights of the 
extended by the receipts of 1925 and 1927,|Crown and is thus most important evidence 
which merely stated that money had been taken|of adverse possession, SECRETARY OF STATE 
under promissory notes of even dates by the/ror Inpa IN Counci v. DEBENDRA LAL 
defendant. Held, that the receipts referred to| Kuan. 153 
the debts created by the promissory notes|———Secs, 144 and 139—Suit to recover waqf 
themselves and not to any earlier debt, and|property—Waqf land settled with mujawars— 


could not therefore amount to an acknowledg- 
ment of the earlier debt so as to save limitation, 
and the claim was barred by time. GHULAM 
Murtaza v. FAstH-uN-NIsA BIBI. 1185 
——Sec. 144—Adverse possession—As bet- 
ween co-sharers—When proved. 

As between co-sharers possession of one and 
non-receipt of profits by the other do not set 
limitation running against the co-sharer not 
in possession. In the absence of ouster, there 
can be no adverse possession in such a case. 
Ouster implies denial of the right of the 
claimant to his or her knowledge, actual or 
presumed. Fazat Husarn v. MUHAMMAD 
KAZM. 54 
Sec. 144—Adverse possession—Require- 

ments of—Proof of—Knowledge of true owner 

—Whether necessary—Continuous possession 

—Proof of—Adverse possession against Crown 

—Requisites of. 

While possession to be adverse must be ade- 
siate in continuity, in publicity and in extent, 
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Dismissal of meujawars—Adverse possession. 

The sajjadanashin of a waqf, which com- 
prised a village dedicated for the maintenance 
of a shrine and the support of the sajjadanashin 
instituted a suit to recover possession of certain 
land in the village from defendants with whose 
ancestors the land had been settled as mujawars 
(servants of the shrine). Twenty-eight years 
before the suit was brought the sajjadanashin 
had properly dismissed the mujawars from their 
office, but they were allowed to remain in occu- 
pation of the land and rendered services as 
mujawars at two other shrines in the village. 
The trial judge decreed the suit and on appeal 
the High Court affirmed the decree for posses- 
sion on the ground that the land was vested 
in trust for a specific purpose within the 
meaning of Sec. 10, Limitation Act, and the 
defendants could not therefore set up adverse 
Possession. 

Held, that the suit did not come within the 
provisions of Sec. 10 as it stood unamended at 


LIMITATION ACT (IX of 1908)— 


Sec. 144 Art. 75 


the time of the institution of the suit. Held,)was an account stated within the meaning of 
further, that the decree for possession should|Article 64 of the Limitation Act, and the suit 
be affirmed, as the defendants had failed to}was within time. BisHUN CHAND through 
prove adverse possession, the facts being con-|Sri Ram v. GRDHARI Lat. 623 
sistent with the occupation of the land by the Arts. 75 and 74—Instalment bond— 
defendants being by the leave and license of |Defanlt clause—Default in payment of instal- 
the sajjadanashin, which was induced through|menf—No waiver—Whole amount becomes 
the mujawars continuing to perform the ser-|dwe—Suit for whole barred by time under Art. 
vices at two of the other shrines in the village; |75—W kether instalments still within time can 
and as Art. 139 did not apply, the defendants’|be recovered under Art. 74—‘Waiver of 
plea of adverse possession being obviously|benefit of default clause’—Meaning of. 
inconsistent with the application of Art. 139.| Where under a bond a sum of Rs. 600 was 
ALLAH RAKHI v. SHAH MOHAMMAD ABDUR|agreed to be paid by the defendant in instal- 
RaHm™. 466|ments of Rs. 40 yearly within a period of 15 
——Sec. 144—Landlord and tenant—Sites| years, and the bond contained a further stipu- 
in urban area—Adverse possession of occupiers\lation to the effect that in case of default 
—Nature of proof—Value of entries in revenue|in payment of any instalment the creditor 
papers. would be entitled to recover the whole amount 

AMJAD Att v. GHAFooR MOoHAMMAD!due on the bond at once, and the defendant 
KHAN. <5: 1247 having made no payment the creditor sued on 
‘Art. 64—Account stated—Meaning of |the bond, held, that the suit was governed by 
—Shifting balance and reciprocal demands not|Art. 75, Limitation Act, and on default being 
necessary. . made in payment of the first instalment and 

The essence of an account stated is not the|in the absence of proof that the creditor waived 
character of the items on one side or the other,|the benefit of the default clause, the whole 
but the fact that there are cross items of|amount became due within the meaning of 
account and that the parties mutually agree on| Art. 75, and the plaintiff having instituted 
the several amounts of each and, by treating|the suit after the expiry of three years from 
the items so agreed on one side as discharging|the date of the first default, the whole claim 
the items on the other side pro tanto, go on|was barred by time, and the creditor cannot 
to agree that the balance only is payable. Such|ignore the default clause and treat the bond 
a bilateral transaction creates a new debt and/as if it were a simple instalment bond governed 
a new cause of action. For an account stated|by Art. 74 and claim a decree only for the 
it is not material whether the debt in favour|instalments that are still within time. 


of 1908)—)LIMITATION ACT (IX 








of a final creditor was created at the outset 


The waiver spoken of in Art. 75, Limitation 


by one large payment or consisted of several| Act, may be a purely one-sided act and need 


sums of principal and several sums of interest; 
nor whether the only payments made on the 
other side were simply payments in reduction 
of such indebtedness or were payments made 
in respect of other dealings, nor whether the 
balance of indebtedness was throughout in 
favour of one side. It is also immaterial that 
at least some of the items included in the 
account were at the date of such accounting 
statute-barred. An account stated is binding 


not be for consideration proceeding from the 
debtor. The waiver may be by expression of 
an intention to waive the benefit either by 
communication to the debtor or by any other 
overt act. It follows that a mere inaction or 
omission to sue within the prescribed period 
cannot amount automatically to a waiver 
within the meaning of Art. 75. SuxH LAL 
v. BHOORA. , 1056 
Arts. 75, 74 and 80—Instalment bond 





save that it may be re-opened on any ground|—Default clause in terms of first column of 
such as fraud or mistake which would justify | Art. 75—Default—No waiver—W hole amount 


the setting aside of any other agreement. 


becomes due—If suit for whole barred under 


The plaintiffs were money-lenders and had|Art. 75, then Art. 74 cannot be relied on to 
been lending money to the defendants for 2‘!recover instalments within trme. 


years. On a date within 3 years of the insti- 


Where a case is directly covered by the 


tution of the suit an account between the|language of the first column of Art. 75, 
parties was taken, a balance was struck and|Limitation Act, such as a suit brought on a 


was signed by the defendants, eld, that this|bond payable by monghly instalments, which 
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LIMITATION ACT (IX of 1908)—-|LIMITATION ACT (IX of 1908)— 
Art. 91 Art. 116 


provides that in case of a' default in the pay-|within three years from the date when the 
ment of two successive monthly instalments|plaintiff became aware of the true character 
the creditor is entitled to sue at once for the|of the deed and of the transaction which he 
recovery of the whole amount together with|had entered into. Time does not begin to 
interest, and the suit to recover either the|run from the date when the plaintiff escaped 
whole amount or only a portion of it is brought |from the influence by which he was dominated. 
after the first default, held, (by majority,|SomEsHwar Durr v. TirBHAWAN Durr. 585 
Mukerji, J. dissenting), that Art. 75 is applic- Art. 97—-Receiver takes part of pur- 





able, and on default being made in the payment 
of two: successive instalments and in thé 
absence of proof that the creditor waived the 
benefit of the default clause, the whole amount 
became due within the meaning of Art. 75, 
and if the suit is brought after the expiry of 
three years from the date of the first default 
then the whole claim is barred by time, and 
the creditor cannot ignore the default clause 
and treat the bond as if it were a simple instal- 


chase money—Sale not sanctioned by court— 
Suit for refund—Limitation. . 

The plaintiff paid the official receiver of an 
insolyent’s estate a sum of money under a 
receipt signed by him as part of the purchase 
money of the estate of the insolvent which 
the receiver promised to transfer to the plaintiff 
subject to the approval of the insolvency court. 
The insolvency court did not sanction the sale 
to the plaintiff and the property was eventually 


ment bond governed by Art. 74 and claim a{sold in auction to another person. Subse- 
decree only for the instalments that are still/quently the plaintiff brought a suit for return 
within time. JawaHar Lan v. MatTHurAlof the amount paid by him. Held, that Art. 
PRASAD. sos 1035|97, Limitation Act, applied to such a suit, and 
Art. 91—Snit to recover possession of|the suit having been brought more than three 
property transferred by plaintsff’s predecessor|years. after the date when. the consideration 
under undue ' influence—Whether Art. 91|failed it was barred by time. LacHMAN 
applicable. KACHEN v. SECRETARY OF STATE FOR INDIA 
When a person sues to obtain possession of |IN CoUNCIL. 864 
property which has been transferred by the Art. 116 (read with. Art..80) and Or. 
person through whom he claims, the suit must|34, R. 6—Mortgage deed—Stipulated pertod— 
be brought .within the period allowed by Art.|“Option” to sue on default m payment of 
91 of the Limitation Act, so long as the|interest for one year—Claim for personal decree 
transfer is voidable and not ab initio void.|under Or. 34, R:. 6—Limitation—Startmg 
When the transfer has. been made by some| point. . 
person who had no title to make it and the| A mortgage deed provided that the principal 
transfer is therefore void, then the claim to|sum would be paid in eight years and the sti- 
have such transfer set aside will be merely|pulated interest every month and further that 
ancillary or incidental to the main claim, which|if the interest for one full year remained 
will be one for possession; but when the|unpaid the mortgagee shall be at liberty to 
plaintiff’s own predecessor has made a transfer,| recover the principal and.interest without wait- 
which is voidable and not void, the claim to|ing for.the expiry of the stipulated period. 
have such transfer set aside cannot be regarded|No interest was paid and there was default at 
as merely ancillary to the plaintiff’s claim for|the expiry of one year, but the mortgagee did 
possession. A transfer obtained by undue|not avail himself of the option given to him. 
influence is voidable under Sec. 19A’ of the|/He sued for the recovery of his mortgage 
Contract Act. The plaintiff cannot evade the|money within six years from the date of the 
limitation prescribed by Art. 91 by merely |expiry of the stipulated period, and obtained 
framing his suit as though it were a suit for|a decree. The sale proceeds of the mortgaged 
_ possession 'and nothing else. Aztz-UN-NIssa v.|property having proved insufficient to pay up 
Smajy Husa. 817|the mortgage money, the mortgagee applied 
Art. 91—Undue influence—Deed .of|for a simple money decree for the balance under 
gift executed under—Time begs to run when.|Order 34, Rule 6. Held, that Article 116 
A suit to recover possession of property|(read with Article 80) was applicable to a 
gifted by the plaintiff to the defendant under|claim for a personal decree against the mort- 
a deed of gift which was alleged to have been|gagor ‘and limitation began to run after the 
obtgined by undue influgnce must be brought |expiry of the stipulated period of eight years 
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LIMITATION ACT (IX of 1908)—J|LIMITATION ACT (IX of 1908)— 
Art. 123 Art. 180 , 


and not after the expiry of one year within |reversioner: in. 1894 on the daughter’s death 
which the mortgagor made continued default|and the suit was barred by Art. 141, Limita- 
in payment of ‘interest, and the claim was|tion Act. VyrLa SITANNA v. MARINADA 
accordingly within time. MUHAMMAD HUSAIN | VRANNA. 433 


v. SanwaL Das. 261 Art. 142—Applicability of—W hether 
Art. 123—Suit for recovery of legacy|confined to suits based on possessory titles only 
—From person in possession and bound to pay|—Plaintiff alleges not merely title to land but 
—Linutation. his possession within lemitation. 

A suit for the recovery of a legacy from| Where the plaintiff sues for possession of im- 
persons who are in possession of the estate and|movable property on the basis of hus title and 
who are legally bound to pay the same, is|pleads dispossession two months before the 
governed by Art. 123 of the Limitation Act.|suit, and the defendants do not assert adverse 
SRINATHJI v. PANNA KUNWAR. 230 | possession but plead possession under an irrevoc- 
Arts. 131 and 14 and Pensions Act, Sec. able license, the article of the Limitation Act 
*6—Suit for a declaration of right to receive which is applicable to such a suit is Art. 142, 
a percentage of Government assessment for the and the burden is on the plaintiff to show that 
time being—Period of limitation. his dispossession took place within 12 years of 

Where the plaintiff, who had obtained the the suit. Kunji v. Nryaz Husa. 147 
necessary certificate under the Pensions Act of -Articles 142 and 144—Applicability 
1871, filed a suit against the Secretary of State|of—Art. 142 not restricted to suts based on 
for India claiming a declaration of his rights) possessory title only—Dispossessed co-sharer 
under a sanad, viz., that the amount payable|swing for possession. 
to him was to be calculated upon the footing Where a plaintiff, who was a co-sharer with 
that he was entitled to receive a percentage|some of the defendants who transferred a 
of the amount of the Government assessment|part of the property to third parties, admits 
for the time being. Held, that the suit was|in the plaint that he was dispossessed by the 
governed by Art. 131, Limitation Act; and|transferees some time prior to the institution 
Art. 14 had no application, for the plaintiff|of the suit, Art. 142 of the Limitation Act 
was not seeking to set aside any act or order.|and not Art. 144 applies. BINDHYACHAL 
SECRETARY OF STATE FoR INDIA IN Counci.|CHAND v. RaM GHARB CHAND. 973 
v. PARASHRAM MADHAVRAO. 438|- Art. 144—Erection of verandah pro- 

Art. 132—Suit by vendor to enforce segs over land of another—Whether title 
statutory charge under Sec. 55(4)(b) Transfer|by adverse possession can be acqusred—Space 
of Property Act—-Limitation. above land—Whether immovable property. 

Where part of the purchase money is left Where the defendant built a three-storied 
in the hands of the vendee for payment to the verandah projecting over the land of the plain- 
vendor’s nominee, the vendor has a statutory| tiff and the trial court found that the veran- 
charge upon the property in the hands of the dah was constructed more than 12 years ago, 
buyer under Section 55(4) (6), Transfer of held, that the space above the land being ım- 
Property Act, and a suit to enforce this charge movable property the construction of the 
comes ‘under Art. 132, Limitation Act, and verandah , constituted a dispossession of the 
the starting point. of limitation is the date of plaintiff, and the defendant had matured his 
the sale-deed. Anman ALI v. Raman Raza.|title by adverse possession. STATE OF INDORE 

682|¥- VISHESHWAR BHATTACHARYA. 846 
Art. 141—Widow—Surrender to Art. 180—Order confirming sale— 
daughter—On daughters death succession|Appeal from—Sale absolute, when—Time 
opened to her father’s male’ reversioners. suns from date of appellate order. 

Where a widow in possession of her husband’s| When an appeal is filed against an order of 
property made a surrender of her estate to her|the execution court confirming a sale under 
daughter in 1888 and the daughter died in|Order 21, Rule 92, C. P. C. the sale does not 
1894, and a suit for recovery of the property|become absolute within the meaning of 
was filed by the next reversioner to the hus-|Article 180 of the Limitation Act until the 
band’s estate’ in 1921 on the death of the|disposal of the appeal by the appellate court, 






































widow, beld, that the succession opened to the!and time begins to aun only from the dage of Ç 
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LIMITATION ACT (IX of 1908)—jLIMITATION ACT (IX. of 1908)— 


Art. 181 


the appellate order. 
v. ANARJAN BmI. 618 
Art. 181—Execution proceedings sus- 
pended—-Whether application to revive pro- 
ceedings necessary—Starting point of limi- 
tation for such application. 

Where the execution of a decree has been 
suspended through no act or default of the 
decree-holder, he has a right to ask the Court 
to revive the execution proceedings, but it 
is necessary that he should make an applica- 
tion to that effect, which will be governed by 
Art. 181, Limitation Act, within three years 
of the date on which the obstacle to the pro- 
gress of the execution proceedings is with- 
drawn, when the right to so apply accrues. 





Art. 181 


CHANDRA MANI SanHa| (and Sec. 5, Limitation Act, does not apply 


to such an application); but where a void 
sale (e.g., sale of agricultural land by Civil 
Court, which it is not competent to sell) is 
sought to be set aside, the application must be 
deemed to be one under Sec. 47, C. P. C., and 
would be governed by Art. 181, Limitation 
Act. NaroraM Das v. BHAGwAN Das. 859 
Art. 181 and Civil Procedure Code, Or. 
41, Rules 4 and 33—Preliminary decree for sale 
—Appeal by some defendants only—Othes 
made pro forma respondent—Appeal dismissed 
—Final decree during pendency of appeal— 
Fresh application for final decree in terms of 
appellate decree. 

Where an appeal is preferred against a pre- 





Where the execution of a decree is suspended | liminary decree, it is the decree passed by the 


as a result of an injunction order restraining}High Court which must be considered as the 
the decree-holder from proceeding with the|preliminary decree which can be made into a 
execution pending the disposal of a  suit|fimal decree, and the mere fact that during the 
against him, he can revive the execution pro-|pendency of the appeal the court below passed 
ceedings by making an application within|1 final decree ın terms of the original preli- 
three years of the dismissal of the suit, when|minary decree passed by it would not preclude 


the injunction automatically disappeared and 
the right to apply accrued within the meaning 
of Art. 181, Limitation Act. NABBAN BEGAM 
v. Moti BEGAM. 363 
Art. 181—Sust for recovery of posses- 
sion and mesne profits—Whether application 
by decree-holder to start enquiry as to 
mesne profits governed by Art. 181. 

Or. 20, R. 12 does not require that after the 
preliminary decree directing an enquiry as to 
mesne profits has been passed the decree-holder 
should file an application in order to start an 
enquiry as to mesne profits, and therefore the 
application made afterwards, which must be 
treated as one to remind the court that the 
suit had not yet been disposed of, is not one 
which is governed by Art. 181, Limitation 
Act. 





it from now passing a fresh decree in terms 
of the preliminary decree passed by the High 
Court, which confirmed the decree of the 
court below and dismissed the appeal. This 
rule applies even though the appeal is preferred 
by some of the defendants only, making the 
others pro forma respondents, where the appeal 
is against the whole decree and the relicf 
claimed is for the dismissal of the entire suit 
not only as against the defendants who had 
appealed but against all. Accordingly time 
under Art. 181, Limitation Act, for an 
application for a final decree runs from the 
date when the appeal was dismissed by the 
appellate court. Aziz Amap v. RIAz-UL 
Hasan. 446 
‘Arts. 181 and 182 and Civil Procedure 





Further, in this view of the matter the|Code, Sec. 144—Application for restitution— 
striking off of the previous application can-| Ar‘. 181 


applres—Starting point of limi- 


not be any bar in the way of the successful] ¢ation—Date of lower appellate Court’s decree 
decree-holder’s reminding the court that the|—Application for recovery of mesne profits— 
suit should be proceeded with, and the pre-| Lrmuztation. 


vious summary dismissal cannot operate as res 
judicata when such a fresh application is made. 
Narain Das v. BHAGWATI PRASAD. 





PARMESHAR SINGH vV. SITLADIN. 503 
Arts. 181 and 182 (7)—Instalment 





86|decree—Dates fixed—"In case of default in 
Art. 181 and Civil Procedure Code, payment of two successive instalments, decree- 


Sec. 47—Application to set aside void sale— holder entitled to recover whole amount?— 


Linutation. 


Default in payment of first two instalments— 


Where a sale is sought to be set aside on the) Application for execution—Limitation. 


grounds mentioned in Or. 21, R: 90, C. P. C., 


A compromise decree fixing payments of 


the application must be made within thirty|certain instalments on specified dates was pass- 


dayy as enacted by Art.el66, Limitation Act,|ed. 
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It ran, after mentioning the several dates 
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LIMITATION ACT (IX of 1908)—|MISTAKE 


Art. 182 Art, 182 (5)—Previous application in 
execution case—When saves  limitation— 
Whether application to be bona fide. 

Where a previous application made in an 
execution case is relied on to save limitation 
under Art. 182 (5), Limitation Act, all that 
is necessary to show is that the application was 
one made in accordance with law to the prope: 
Court for execution or to take some step in 
aid of execution. It is not necessary to prove 
that the said application was made bona fide 





fixed for payment of the eight instalments, 
as follows:—“In the case of default in the 
payment of two successive instalments, the 
decree-holder would be entitled to realise the 
entire balance of his decretal amount, irres- 
pective of the fact whether or not instalments 
have fallen due, by execution of the decree.” 
The decree-holder filed the present application 
for execution, in which he mentioned all the 
instalments but did not ask for recovery of 
the first three instalments. and that the decree-holder had the intention 


With regard to the first three instalments|°f proceeding to execution in pursuance of 
the High Court held that the execution court the said application, Kuarm-ur RAHMAN 
could not take cognizance of these payments|KHAN v. COLLECTOR oF Eran. 110 
as they had not been certified, and it must}|MASTER AND SERVANT—Appomtincnt! 
therefore be presumed that the judgment-|for tferm—Power to determine ‘for cause’— 
debtors had made default in the payment of| Whether power to dismiss at pleasure excluded 
the first three instalments. —Office abolished by statute—Whether holder 


“The next question that arose was whether|°f office entstled to compensation. 
the application for execution was barred by 
time. The High Court was of opinion that 
the decree-holder had two distinct rights, viz., 
(1) to receive instalments as and when they 
fell due; (2) to enforce the payment of all 
the instalments that might remain unpaid, in 
the event of two successive instalments re- 
maining unpaid. In the present case the second 
right was time-barred as the present applica- 
tion was made more than-three years after 
the right to apply first accrued on default of 
first two instalments, Art. 181, Limitation 
Act, being applicable. But if the second right 
is time-barred it would not follow that the first 
right is also time-barred. The decree-holder 
could therefore recover such of the instalments 
as had fallen due on the date of the application 
for execution, and Art. 182 (7), Limitation 
Act, was applicable. Ram Prasap Ram v. 
JADUNANDAN UPADHIA. , 772 
Art. 182—Step in aid of execution— 
Meaning of—Judgment-debtor dead—Appli- 
cation for transfer of execution—Application 
for execution—W bether steps m aid of execu- 
tion, 

An application for the transfer of the exe- 
cution of a decree made at a time when the 
judgment-debtor is dead is a valid application 
to take steps ın aid of execution. 

An application for execution made at a time 
when the judgment-debtor is dead, which is 
therefore not in accordance with law, cannot 
be treated as a good application to take some 
step in aid of execution. Ram Karı v. BR 
BHADARMAN TEWARI. 829 


If the terms of the appointment definitely 
prescribe a term and expressly provide for a 
power to determine “for cause”, it necessarily 
follows that any implication of a power te 
dismiss at pleasure is excluded. In this con- 
nection the distinction between an office and 
other service is immaterial. 


Where the office held by the appellant was 
abolished by statute before the expiry of the 
full term, and he claimed damages on the 
ground of a breach of contract, beld, that by 
reason of the statutory abolition of the office 
the appellant was not entitled to any remedy. 
Thenceforward it was illegal for the executive 
to continue him in that office or pay him 
any salary: and impossible for him to exercise 
his office. So far as the rights and obligations 
of the Crown and the holder of the office 
rested on statute, the office was abolished and 
there was no statutory provision made for 
holders of the office so abolished. So far as the 
rights and obligations rested on contract, fur- 
ther performance of the contract had been 
made by statute impossible and the contract 
was discharged. Cumrrorp B. RELLY v. THE 
Kine. 255 
MISTAKE—Money pad under—When re- 
coverable—Indian Contract Act, Sec. 72. 

Under a marine insurance policy a cargo of 
lemons was insured against the usual sea perils. 
The steamship struck a submerged object and 
one of the holds was damaged, but the lemons 
being stowed in another hold, were undamaged. 
The ship required repairs, and the lemons being 
perishable were soldjforthwith at a loss. 5 The 
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MOHAMMEDAN LAW 


parties concerned being unaware of the true 
facts assumed that there had been a loss by 
the perils insured against and the Insurance 
Company made payment under the policy. On 
discovery of the true facts the Company 
claimed refund, beld, that the facts which 
were misconceived were those which were 
essential to liability and the amount having 
been paid under a mistake of facts was recover- 


able. Norwich Union Fire [INSURANCE 
SocteTy, LrwireD v. WM. H. Princz, 
LIMITED. 609 


MOHAMMEDAN LAW—Dower—Deferred 
dower debt—Whether husband can transfer 
property in favour of wife m lien thereof. 


A Mohammedan wife 1s not entitled as of 
right to demand the payment of her deferred 
dower debt and cannot enforce such a claim; 
but if she does demand it and if the husband 
thinks fit to pay it or to make a transfer of 
property in her favour in lieu thereof, he 
is legally competent to do so and such trans- 


fer will be valid. 


So far as Sunnis are concerned, the law does 
not presume that a dower debt is prompt. 
Mancar Rar Hira LAL v. Sakina BEGAM. 64 


Marriage of a minor—W hen valid. 





Where a minor Mohammedan girl, who was 
given ın marriage by a person other than her 
father, on attaining puberty married a man 
other than the man she married when she was 
a minor, her action amounted to the exercise 
by her of her right to repudiate the first 
marriage. There is no authority for the pro- 
position that a repudiation must be something 
akin to an oral repudiation before witnesses. 
SHAFI-ULLAH v. EMPEROR. 387 


Shia—Father enters into contract of 
marriage on behalf of minor son—W hen father 
liable as surety for payment of dower. 


A Shia father, who acts as guardian for the 
marriage of his minor son, does not make 
himself a surety for the payment of his 
daughter-in-law’s dower ın the absence of an 
express contract to that effect. The rule laid 
down in Shuraya-ul-Islam that the father 
makes himself a surety for the due payment of 
dower in case his minor son has no means of 
paying it, is not enforceable in British Indian 
Courts. Sapir Husain v. Farzanp Hasan. 





MUNICIPALITIES ACT (LOCAL ACT II 
of 1916)—Sec. 2(2) 


sale in the exercise of option—Pitor notice—- 
Whether necessary—Limitation Act, Art. 
132. 


Where the mortgage deed gave an option 
to the mortgagee either to wait for the stipu- 
lated period or to sue immediately for the 
whole amount due in case of default in payment 
of interest for two consecutive quarters, and 
the mortgagee sued for his money on the 
occurrence of default in payment of interest 
as provided without proof that previous to 
the institution of the suit the mortgagee had 
done some act showing the exercise of his 
option; beld, that in the absence of any statu- 
tory enactment requiring any antecedent action 
or any previous notice as a condition precedent 
to the suit, the suit for sale brought on the 
basis of the express contract under which the 
option to sue was given is maintainable. 
ABDUL RAHMAN v. SHEO DAYAL. 371 


Suit by subsequent mortgagee—Prior 
mortgagee 1mpleaded—Property sold—Subject 
to prior mortgage’—Suit for possession by 
prior mortgagee against auction purchaser— 
Whether mamtainable. 





In execution of a final decree for sale in a 
mortgage suit by the subsequent mortgagee, 
in which the successor of the prior mortgagee 
was a party, the property was sold “subject to 
the prior mortgage.” (The prior mortgagee 
did not take advantage of the provisions of 
Order 34, Rule 12 nor did he redeem the 
subsequent mortgage with a view to prevent 
the sale of property). The successor of the 
prior mortgagee sued for possession of the 
property on the ground that he was entitled 
to recover possession from the auction pur- 
chaser unless the prior mortgage was paid off. 
Held, that the successor of the prior mortgagee 
had no remedy except that of suing on the 
prior mortgage provided limitation had not 
expired and the present suit for possession was 
not maintainable. Reotr SINGH v. Ram Lat. 

188 


MUNICIPALITIES ACT (Local Act II of 
1916), Sec. 2(2)—Other such portable oi 
merely temporary shelter’—Meaning of. - 
The words “other such portable and merely 
temporary shelter” in Sec. 2(2), Municipalities 


Act, should be taken ejusdem generis with 


what precedes, viz., tent, though it is not 


MORTGAGE—Stipulated period—Option to|strictly necessary for the exception to apply 
sue on default in paymeng of interest—Suit for|that the shelter should be made of cloth or 
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MUNICIPALITIES ACT (LOCAL ACT IT| MUNICIPALITIES ACT (LOCAL ACT II 
of 1916)—Sec. 2(9) of 1916)—Sec. 155 


canvas, e.g., a roof consisting of nothing but|names of the plaintiff and the defendant were 
a reed screen spread over bamboo poles cannot|proposed and seconded, and on their names 
be a “building.” Shed made of straw and|bcing jointly put up for voting twenty-eight 
slanting on either side, supported on four|voted for the defendant and six voted for the 
poles, cannot invariably be considered to be a| plaintiff, and it was contended that the defend- 
‘building’ as defined in Sec. 2(2); but what|ant being ineligible for Chairmanship, votes 
1s ordinarily called a “chhappar” may be a|cast in his favour were thrown away, and the 
“building” if its dimensions are sufficiently] plaintiff must be deemed to have been duly 
large. BALA PRASAD, SECRETARY, Municipat|elected, held, that even if the defendant was 
Boarp, Orar v. Muzammat Husar. 541|disqualified for election, the plaintiff was not 
Sec. 2(9), 3(1)(4) and 3(d)—T|duly elected as a Chairman. The plaintiff in 
Whether detached areas can be constituted into|order to succeed. must show that he had secured 
one municipality. a majority of the total votes actually recorded, 

There is nothing in the Municipalities Act|no matter for which candidate. HARNANDAN 








which prohibits the combination of detached| Prasan v. ae 5) PrasaD KAKKAR. 129 
areas and which makes it compulsory that the Sec, 28(1) (vsit)—Imported cattle 
entire area within the municipal limits must|slaughtered in order to make dry meat— 


be a compact area consisting of contiguous 
parts. AJMERI v. EMPEROR. i 80 
— Sec. 2(19), 221, 209 and 180—Street 
—Interpretation of. 

Where the term street is used in the Muni- 
cipalities Act (I of 1916) it includes a public 
street. ARJUN Lat v. MAHARAJA MAN 
SINGH OF SEWAI JAPUR. 418 
——Sec. 43—Salaried servant of Govern- 
men?*—Meaning of——“Civil 


Whether imported for ‘use’. 

Where cattle are imported within municipal 
limits for the purpose of being slaughtered in 
order that dry meat may be prepared for 
export, they were imported for ‘use’ within 
the meaning of Sec. 128(1) (viii), Municipali- 
ties Act. AJMERI v. EMPEROR. 80 
— sec. 151—"Vacant and unproductive 
of rent”—Meaning of—Building with garden 


Government|—Building ‘unrented—Garden mamtained by 


pleader?—In receipt of Rs. 50 for work out owner and produce taken by bim—When 


of court—Whether servant of Government. 
Per BENNET, J.—Where the defendant 
as Civil Government Pleader of Allahabad 
received Rs. 50 per ` mensem for giving 
legal advice to local officers outside court 
hours, beld, that Rs. 50 per month which 
he received for work out of court is no 
doubt ‘Salary’ and comes under that defini- 
tion in the Financial Handbook of Govern- 
ment, but he is not a servant of Gov- 
ernment within the meaning of Section 43, 
Municipalities Act. HARNANDAN PRASAD V. 
KAMTA Prasan KAKKAR. 129 





premises deemed to be “vacant and unproduc- 
tive of rent.” 

A building is “vacant and unproductive of 
rent” within the meaning of Sec. 151, Muni- 
cipalities Act, when neither the owner nor his 
relations or friends occupy it, nor is it let out 
to any tenant or lessee. 

Factors to be taken into account in deter- 
mining when a building with a garden, which 
is maintained by the owner and the produce 
of which is taken by him during the period 
the building remains unoccupied and unrented, 
is “vacant and unproductive of rent” within 


Sec. 92(1)—‘Members present and the meaning of Sec. 151, Municipalities Act, 
voting”—Meaning of—Election—Votes for a enumerated. 
disqualsfied candidate—W hether to be excluded. MUNICIPAL BOARD, BENARES. 


Upenpra Nars Basu v. 
1067 


Section 92(1), Municipalities Act, requires- ———Sections 155 and 128 (1) (viii) —‘Intro- 


that for every question before the meeting of|ducing within municipal limits’—Brought 
the Board there must be a majority of the|within the municipality’—Meaning of—Secs. 
total votes actually recorded*by members pre-|298 J (d) and 7(1)(d)—Fees levied under 
sent before it can be declared carried. So long|Sec. 298J(d) must be reasonable—Munici- 
as the member himself is duly qualified to vote| pality is not empowered to raise revenue by 
and records a vote, he is a member “who is|faxing trade—Sec. 2(9), 3(1) (a) and 3(d) 
present and voting” and itis immaterial which| Whether detached areas can be constituted 
way he votes or that his vote is futile. into one municipality—Sec. 128(1) (viti)— 

Where at a meeting of the Board convened|Imported cattle slaughtered in order to make 
for the purpose of electing a Chairman the'dry meat—Whethereimported for ‘use’. g 
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MUNICIPALITIES ACT (LOCAL ACT II|OUDH LAWS ACT, 1876—Sec. 10 
of 1916)—Sec. 298(2) H (ce) ing such service or giving such undertaking. 
The words “introducing within octroi limits” |[AJMERI v. EMPEROR. a, 80 
in Sec. 155, Municipalities Act, and similar Sec. 326—Applicability of—Suit for 
words “brought within the municipality” in|demages for mahcious prosecution against 
Sec. 128(1) (viii) imply that goods or animals|offrcer of Board—Section applicable if officer 
are imported from some place entirely outside | professed to act in his official capacity—Motive 
the municipal limits and brought inside such |immatertal. 
limits. ‘They are not meant to cover a case; Ona report to the police made by the chair- 
of transit where the goods are transferred from|man of a Municipal Board the plaintiff was 
one part of the Municipality to another within|prosecuted for embezzlement. He was con- 
its limits, even if it so happens that owing to|victed by the Sessions Judge but was acquitted 
irregular boundaries of the Municipality orlon appeal to the High Court. Thereupon the 
owing to the fact that a part of it is a detached |plaintiff instituted a suit for damages for 
area, the goods have to cross non-municipal|malicious prosecution against the chairman. 
lands in transit. AJMERI v. EMPEROR.  80/Before he instituted the suit the plaintiff gave 
Secs. 298(2) H (c) and 294—Motor|notice to the defendant in compliance with 
lorry plying for bire—Bye-law fixing license|Sec. 326(1) of the Municipalities Act; but 
fee—Whether ultra vires—Whether fee should |the suit was not instituted till after the expiry 
be reasonable. : of six months from the date of the order of 
Under Sections 298(2) H (c) and 294 of|the High Court. acquitting the plaintiff. Held, 


cen et - 7. +.|that the chairman professed to act in his 
wn E bone official capacity and the motive with which the 


obligation of taking out licenses on proprietors e Pe ERE AERA ie ra 
or drivers of vehicles plying for hire, and charge ad tie i pae harag been Dio ne within 
a fee, to be fixed by bye-law, for such licenses. six months from the date of accrual of the 


It is a recognised rule of law that bye-laws cause of action was‘ barred’ by. Sec: 32663), 


should not be unreasonable and they may be Gann ae 
held ultra vires on the ground of unreasonable- pela Upset AGG SIA EBUR RAZEAG TY: ae 


ness, The intention of the Legislature in 
permitting Municipal Boards to charge license NEGOTIABLE INSTRUMENTS. ACT 
fees was to cover the expenses incidental to|(XXVI of 1881), Sec. 6—Post-dated cheque 
business of licensing, such as the expenses of|—Whether valid. oe toe 
collection and of supervision and regulation,| A post-dated cheque Is a cheque within the 
and not to raise revenue for general purposes/Mcaning of Section 6, Negotiable Instruments 
under the guise of imposing license fees.|Act- The mere fact that the date of payment 
Briy Moran Lat v. EMPEROR through Trelis postponed to a future date does not make 
MUNICIPAL BOARD, AGRA. .244|the cheque payable “otherwise than on 
Secs. 298J (d) and 7 (1) (d)—Fees levied|demand”. It is payable on demand after the 
under Sec. 298J(d) must be reasonable—|due date. Partas CHaND RATAN CHAND V. 
Municipality not empowered to raise revenue|1. GILBERT. 892 
by taxing trade. OUDH LAWS ACT, 1876, Secs. 10—12— 
Where cattle were taken inside the munici-|Réght of, pr e-em ption—P iecemeal pre-emption, 
pal limits where they were slaughtered for the whether bermissible—Village communities, 
purpose of making dry meat for export, and|Proprietary and under-proprietary—No right 
the municipality made a bye-law levying|0f pre-emption inter se. 
slaughter house fees under Sec. 298J (d), Aeld,| On the sale of a taluqdari mahal consisting 
that the municipality was empowered to make/of 163 villages the plaintiff who held under- 
the bye-law in question under Sec. 298J(d)| proprietary rights in one of the villages included 
read with Sec. 7(1) (d) so long as the slaughter|in the taluqdari mahal sued for pre-emption 
house fee was not out of all proportion to thelin respect of that village alone. Held, on a 
value of municipal service rendered or under-|consideration of Sections 10 to 12 of the Oudh 
taking given. This provision is not intended| Laws Act, 1876, that the claim was not main- 
to enable a Board to raise revenue by taxing|tainable inasmuch as the Act contemplated a 
trade but merely to enable it to raise reyenue|claim for pre-emption in respect of the entire 
, 5O as go cover the expensewincurred -in render-|property sold on payment of the entire sale- 
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PARDANASHIN LADY f PENAL CODE (XXVII of 1870)— 


consideration. Held, further, that a person Sec. 147 
interested in under-proprietary rights could PART PERFORMANCE—Action for eject- 
not pre-empt in respect of proprietary rights|ment—Defendant pleads possession under an 
at all and that the Act made a clear distinction unregistered contract of sale—Whether defence 
between a proprietary village community and|effective—Transfer of Property Act, Sec. 53A. 
an under-proprietary village community and a| As the law of India stood before tlic insertion 
member of one community could not claim|of Sec. 53A in the Transfer of Property Act 
the right of pre-emption in respect of any|by the Amending Act XX of 1929, an aver- 
share belonging to a member of the other|ment of the existence of a contract of sale, 
community. BmRENDRA Bram SINGH v.|whether with or without an averment of posses- 
Briy Moman PANDE. 732\sion following upon the contract, is not a 
relevant defence to an action of ejectment. 


PARDANASHIN LADY—Document exe-|1¢ the contract is still enforceable the defen- 


ented by—When to be_ upbeld—Onus—| dant may found upon it to have the action 
Quantum of evidence. stayed, and by: suing for specific performance 
It is not sufficient for a person, who is obtain a ttle which will protect him from 
interested in upholding a transaction with a|ejectment. But if it is no longer enforceable, 
pardanashin woman, to show that the docu-|its part performance will not avail him to any 
ment was read out to her; it must further be effect. - Pr Bux v. MAHOMED TAHAR. 912 
proved that she understood. its nature and|P. ATENTS AND DESIGNS ACT (II of 
effect. The quantum of evidence required to 1911), Sec. 46(1)—Addresses of proprietors 
discharge the onus must depend: upon the of registered designs”—Implication of. 
circumstances of each case. The mere fact) The language in Section 46(1) of Act II of 
that the woman lives in seclusion or sits behind|1911 implies in the words “addresses of pro- 
a purdah does not necessarily show that she is/prietors of registered designs” that there is an 
weak-minded, ignorant or incapable of under-|cntry that the plaintiff is the proprietor of the 
standing her affairs. Any general proposition registered design in question, and under Sec. 
ascribing to her such incapacity would be at|46(3) such an entry is prima facie evidence 
variance with actual facts. Where an illiterate|to that effect. Monammap ABDUL KARM 
purdanashin lady is, at the time of executing|v. MOHAMMAD YASIN. 664 
the document in question, old and infirm, and Sec. 53—Plaintiff’s design registered— 
her sense of hearing is impaired, special care is|Suit for infringement—Whether open to 
needéd to explain to her the terms of the defendant to plead that plaintiff was not pro- 
document. KaryaN Mat, RecEIveR or THE|Prietor of the design. 
FIRM SAHIMAL-MANOHAR Das v. Az™MaApD| Where the plaintiff, who manufactured trays 
Uppry KHan. | 909|of brass, had got a certain design registered 
, _ junder Patents and Designs Act (II of 1911) 
ea ee of her haan ward eae! and proceeded to sue the defendants for 
T B ian—Covenant implying persona’ |infringement (apparently under Sec. 53 of the 
iabthty—When can be enforced. Act), it was open to the defendants to plead 
Mama v. KisHEN BAHADUR. 350|that the plaintiff was not the author of the 


PARTNERSHIP—Proceeds of — bribes— design and that he had not acquired it from 


anyone who had the rights of an author in 
Whether can be recovered by pr DEES of law. fie design and that the atic was a common 


No litigant is entitled to maintain a suit/one for a long period prior to registration. 
which has its origin in a disgraceful cause—|MOoHAMMAD ABDUL Karm v. MOHAMMAD 


Ex turpi cause non oritur actio. Where an|YASIN. 664 
arbitrator awarded a sum of money to one of |PENAL CODE (XXVII of 1870), Sec. 147 
the parties to arbitration which sepresented|—Court satisfied that more than five persons 
the proceeds of bribes extorted from the pub- involved in riot—Convicted peisons number 
lic, beld, on an application for making the less than fwwe—Whether conviction legal. 

award a rule of the court, that the plaintiffs| Where the finding of the Sessions Judge ıs 
cannot by process of law recover any share|that more than five persons took part in the 
of the bribes taken from the public and the|riot but he convicts less than five persons and 
application must be dismissed, Prarzy Lat |acquits the rest of the accused, the conviction 
v, MAHESH CHANDRA, - 1256|of less than five pewsons is not illegal ynder 
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PENAL CODE (XXVII of 1870)—|PENAL CODE (XXVII of 1870)— 
Sec. 179 Sec. 494 5 


Sec. 147, I. P. C. SADHO v. EMPEROR. 640|for cross-examination.- By his evidence he 
Sec. 179—Witness asked about result|must prove that at least two grains of arsenic 
of a case in which he was a witness—Witness|were administered to the deceased before death. 
replied “I do not know’—Conviction not|He can do this by proving the discovery of 
justified. this amount in the body of the deceased, or 
Where a witness was asked in cross-examina-|by accounting for its absence in part. He 
tion as to what was the result of a certain)may attribute the loss to vomiting, purging, 
case in which he was a witness, and he repliedjor the natural elimination of the poison from 
“I do not know”, eld, that the witness could|the body before death—taking into consider- 
not be said to have refused to answer the|ation the lapse of time between the hour arsenic 
question put to him within the meaning of|had been taken and the hour of death. Happu 
Sec. 179, I. P. C. Buarput Kurmi v.;v. EMPEROR. 173 
EMPEROR. : 427 Sec. 368—Interpretation of—Offence 
Secs. 192 and 193—Accused fabricates|under Sec. 368—Accused liable to punishment 
false evidence to defend himself—Whether can|in the sume manner as an accused under Ser. 
be convicted under Sec. 193, I. P. C. 366—Whether accused triable exclusively by 
Section 192 applies to an accused person who|Court of Session. 
fabricates false evidence in order to defend| On a true construction of Sec. 368, I. P. C. 
himself. There is no warrant for the con-|it cannot be said that an offence under Sec. 
clusion that there is an absolute protection|368, I. P. C. should be tried by.a court of 
or privilege in favour of an accused person|session when the girl-was wrongfully confined 
who can escape from the penalty imposed by|or concealed for the purpose of forcing her 
Sec. 193 by reason of being an accused person. |to illicit intercourse. SARNAM SINGH v. KING- 
BHAGRAT LAL v. Krnc-EMPEROR. 1064 |EMPEROR. 1234 
———Sec. 193 and Criminal Procedure Code, ————$ec. 424 and Civil Procedure Code, Or. 
Sec. 45—Police complaint against village bead-|21, R.. 44—Crops of accused not validly 
man—Magistrate holds -enquiry—Applicant|attached—Accused removes crops—-Whether 
gives false evidence—W hether can be convicted|can be convicted under Sec. 424. 
under Sec. 193, I. P. C. He In execution of a decree against the accused 
The police reported to a magistrate against|the amin purported to attach his crops but the 
the headman of a village; whercupon thelattachment did not comply with the provisions 
magistrate held an enquiry during the coursejof Or. 21, R. 44, C. P. C. Subsequently the 
of which the applicant was examined as alļcrops were removed by the accused and he was 
witness. He made a false statement in his|prosecuted under Sec. 424, I. P. C. Held, 
deposition and-was convicted under Sec. 193,|that the attachment being illegal, the accused 
I. P. C. Held, that the orders of a magistrate could not be convicted under Sec. 424, I. P. C. 
_in respect of such matters are executive orders, |A dishonest intention may be presumed only 
and he had no power to administer oath to the|if an unlawful act is done by unlawful means, 
accused when he-was examined as u witness{and the act of the accused in removing the 
before him. Consequently the conviction of|crops when the attachment was illegal is not 
the accused under Sec. 193, I. P. C. could not{unlawful per se nor were any unlawful means 
be sustained. Daya Ram v. Krns-Emprror.|employed in effecting the removal. SARSAR 
1087|SINGH v. EMPEROR. | 749 
———Sec. 302—Murder by arsenic poisoning Secs. 494 and 114—Abetment of 
—What prosecution must prove—-Criminal|bigamy—When proved—First marriage to be 
Procedure Code, Sec. 510—Chemical Exami-\lawful. ` 
ners report—Weight as evidence. - In.order to succeed in a prosecution for 
In any trial for murder by arsenic poisoning |abetment of bigamy the prosecution must prove 
the prosecution must prove: (a) that the|that the person who is alleged to have com- 
deceased died of arsenic poisoning, (b) that|mitted bigamy was married lawfully once and 
the accused administered arsenic to the deceased|has gone through a second marriage ceremony, 
with intent to murder. If the prosecution|and that the person alleged to have abetted 
wish to establish (a) by means of the Chemical|the bigamy knew when he arranged or assisted 
Examiner, and weight is to be attached to hisjat the second marriage that the person who 
evidegce, he must be called, sworn, ¿^d offered was remarried had contracted a valid first 
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PENSIONS ACT (XXII of 1871)—-|PRE-EMPTION ACT (LOCAL ACT XI of 
Sec. 6 1922)—Sec. 4(9) 


marriage and that the husband or wife of the|PRE-EMPTION—Indemnity bond by third 
first marriage was still living. Where a minor|persons—In favour of vendee—Whether pre- 
Mohammedan girl appointed her own vakil|emptor entitled to sue on it—Pre-emption Act, 
with a view to contract a marriage, held, that |Section 4(9). 
no minor can appoint an attorney, and if she| A pre-emptor ıs entitled to sue upon an 
does, that attorney has no valid appointment |indemnity bond executed by a third person 
under which he can act, and this was enough|in favour of the vendee undertaking to indem- 
to invalidate the marriage. SHAFI-ULLAH v.|nify him in case he lost any part of the pro- 
EMPEROR. 387|perty sold to him, and in which certain 
PENSIONS ACT (XXIII of 1871), Sec. 6|property was mortgaged as security; the 
—Suit under—Plaintiff can obtam declaration|indemnity bond and the sale-deed having been 
and not an order for payment. found to be parts of one and the same 
Under Sec. 6, Pensions Act of 1871, it is{transaction. MOIN-UD-DIN v. MAQBUL ALAM. 
not open to the plaintiff to obtain an order 74 
for payment. He can, however, obtain a|PRE-EMPTION ACT (LOCAL ACT XI of 
declaration of his rights. SECRETARY OF STATE|1922)—Defendant-vendee—Acquires share 
For Inpa IN Councu v. ParasHramM|after passing of decree—Whether entitled to 
MADHAVRAO. 438 |defeat claim for pre-emption. 
PRACTICE—Case of perjury and conspiracy| The defendant-vendee is not entitled to 


not put to plaintiff's witnesses—When cons- 
piracy and perjury can be attributed to them. 

Where none of the witnesses, who were 
produced to prove a will, was asked any ques- 
tion as to any discreditable action on his part 
at any time`of his life, nor was any suggestion 


defeat a claim for pre-emption on the strength 
of a share acquired by him after the passing 
of the first court’s decree. There is no provi- 
sion in the Pre-emption Act which conflicts 
with this view, which is in accordance with 
the previous rulings and the spirit of the 


made to any one of them that he was engaged|provisions contained in Sec. 19, Pre-emption 
in a conspiracy, nor was the initiator or the/Act. Krepan AHIR v. RaM REKHA PANDE. 
active mover of the conspiracy indicated, and 671 
the Subordinate Judge’s criticisms of the evi-|———Secs. 4(1) and 20—Co-sharer—Mean- 
dence, when pushed to their logical conclusion, |ing of—Suit foi  pre-emption—Defendant- 
amounted to the allegation of a widespread|vendee shows that he had before his purchase 
conspiracy on the part of the plaintiff and her|acquired a defeasible interest—When claim for 
witnesses, Held, that in these circumstances the| pre-emption can be defeated. 

Subordinate Judge was not entitled to attribute) A vendee can be a co-sharer within the 
to the plaintiff and her witnesses conspiracy|meaning of Sec. 4(1), Pre-emption Act, at the 
and perjury, unless the story told by them,|time of the sale-deed in his favour if he 
coupled with the surrounding circumstances, |possesses merely a defeasible interest in the 


was itself so unnatural and improbable that}mahal. 


only one conclusion—viz., conspiracy and 
perjury—was reasonably possible. 
Prasan v. BALA KUNWAR. 





Unless the plaintiff-pre-emptor seeks to pre- 


Govinp|empt all the sales in favour of the defendant- 
117 |vendee, his suit merely for the pre-emption of 
Trial Court rejects evidence without|a later sale can be defeated by the vendee on 


comment on demeanour of witnesses—When|the strength of the title acquired by him under 


appellate court should interfere. 


the earlier sales, though the interest derived by 


Where the Subordinate Judge in rejecting/him thereunder was not indefeasible. 


the evidence adduced by a party makes no 


Where the defendant-vendee resists the 


comment on the demeanour of his witnesses|claim for pre-emption on the strength of an 


or on their truthfulness apart from comments 


interest in the mahal acquired between the date 


on the probabilities of the truth of the story|of the sale-deed and the date of the institution 


actually told by them viewed in the light of 
surrounding circumstances, an appellate court 


is in as good a position to judge of the matter|show that he had acquired an 


as the trial court, and can form its own esti- 
mate of the evidence, 
Bata Kunwar. 


GovIND Prasap v.|SATSANG SABHA. 


of the suit, Sec. 20 of the Pre-emption Act 
applies and the vendee in order to succeed must 


indefeasible 
interest. Tara CHAND v. RADHA SWAMI 
301 

117 !|———-Sec. 4(9). @ 
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PRE-EMPTION ACT (LOCAL ACT XI ofj/PREVENTION OF ADULTERATION 


1922)—-Sec. 14 


MOIN-UD-DIN v. MAQBUL ALAM 
Sec. 14—Notice to pre-emptor 
notice—Requisites of. 

In a notice under Sec. 14 of the Pre-emption 
Act in which the name of one vendee only was 
disclosed and the name of the other vendee was 
not mentioned, and it was further not specified 
what was the price settled for the properties 
over which the persons to whom the notice was 
given had a right to pre-empt, but only the 
entire sale consideration was mentioned in a 
lump sum, 4eld, that the notice was invalid as 
without knowing the price fixed for the pre- 
emptible property the pre-emptor could not 
make up his mind whether he would or would 
not pre-empt. Jiwan Devi v. GAURI SHAN- 
KAR PRASAD. 931 
———Sec. 19—Pre-emption swit—Pending 
suit pre-empftor’s entire share sold in execution 
of decree—Loss of status as co-sharer—Appli- 
cation for setting aside sale still pending when 
pre-emption suit dismissed —Appeal—During 
pendency of appeal sale set astde—Whether 
appellate court should give effect to aera Pod 
decision in execution proceedings and decree 
suit. 





ACT (LOCAL, VI of 1912)—Sec. 4 


74|of the pre-emptor in the execution case for the 
s—Valid |setting aside of the sale under Order 21, R. 89 


C. P. C. was still pending when the trial court 
dismissed the pre-emption. suit on the ground 
that the plaintiff had no subsisting right of 
pre-emption upto the date of passing the 
decree. The pre-emptor appealed against this 
decree and during the pendency of the appeal 
the execution court set aside the auction ‘sale 
under Order 21, R. 92(2). Held, that the 
pre-emption suit must be decreed, as the 
appellate court should give effect to the 
decision arrived at in the execution proceed- 
ings which set aside the auction sale ab mitio 
and thus established the plaintiff’s subsisting 
right of pre-emption on the date of the trial 
court’s decree in the pre-emption suit. BAL- 
KESHA KuNwar v. HARAKH CHAND. 25 


Sec. 20—'Indefeasible—Meaning of. 

`The word ‘indefeasible’ in Sec. 20, Pre- 
emption Act, cannot be taken to have the 
restricted meaning of “not being liable to 
pre-emption” but has its ordinary though wider 
meaning of “incapable of being defeated or not 
liable to be defeated.” Tara CHAND v. 
RADHA SWAMI SATSANG SABHA. 301 





Per SuLAmAN, C.J.—Where on the date/ PRESIDENCY TOWNS INSOLVENCY 


of the decree, in the pre-emption 
another decree or order exists which makes 
the pre-emptort lose his status as a 
sharer then his claim would fail. But 


suit | ACT (III of 1909), Sec. 55. 


Harry Pore v. OFFICIAL ASSIGNEE OF THE 


co-|HicH COURT oF JUDICATURE AT RANGOON. 
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if that decree or order were subsequently/PRESS (Emergency Powers) ACT (XXIII 


set aside either on appeal, or review or by 
a separate suit, the question whether he 
should be deemed to have still had a subsist- 
ing right on the date of the decree in 
the pre-emption suit would depend on the 
form of .the decree or the order, as the case 
may be. If the subsequent decree or order 
is given a retrospective effect so as to vacate 
the previous decree or order then it must be 
held that he never lost his right and that he 
continued to have a subsisting right., On the 
other hand, if the subsequent decree or order 
takes effect from any date subsequent to the 
date of the previous decree or order, then 
obviously the pre-emptor had lost his status at 
least for a time and his suit must fail. 

During the pendency of the pre-emption 
suit the pre-emptor’s , entire proprietary 
interests in the villages in suit were sold in 


_ execution of a money decree against him, and 


the. sale was confirmed and possession delivered 
to the auction-purchaserjgand the application 


56 


of 1931), Sec. 4(1)(b) as amended by Sec. 
16 of Act XXII of 1932—Pamphlet refers to 
Kisans on one side and rich persons on the 
other—Whether classes well defined. 

Where a pamphlet reférred on the one side 
to the kisan labourers in a district who labour 
in the fields and factories, and on the other 
hand to the rich persons, the zamindars, the 
bankers and the petty shopkeepers. Held, 
that the classes referred to in the pamphlet 
were sufficiently well defined for the purpose 
of Sec. 4(1) (4) of Act XXIII of 1931 as 
amended by Sec. 16 of Act XXII of 1932. 
Ram Saran Das Joun v. EMPEROR. 

j 20 (Summary) 
PREVENTION OF ADULTERATION 
ACT (Local, VI of 1912), Secs. 4 and 6— 
Offence under Sec. 4—When established— . 
Whether necessary to prove that accused 
engaged in ghee-selling business. 

If a person sells ghee which is found to be 
below standard then he is liable to a convic- 


PREVENTION OF ADULTERATION|PROVINCIAL SMALL CAUSES COURTS 
ACT (LOCAL, VI of 1912)—Sec. 15(2) |ACT (IX of 1887)—Sec. 17 


tion under Sec. 4 of the Prevention of| Where the property of a person, who has 
Adulteration Act unless he successfully|applied to be declared insolvent, is sold in 
establishes the defences which are set out injexecution of a decree against him, and the 
Sec., 6 of the Act. It is not a defence to the|auction sale takes place between the date of 
charge under Sec. 4 of the Act that the|the insolvency petition and the date of the 
accused is not engaged in the ghee-selling/order of adjudication, the property itself no 
business. Where the Municipal Board officers|longer vests in the Court or the receiver, but 
gave evidence that the accused sold ghee tolunder Sec. 51, Provincial Insolvency Act, the 
them and a receipt signed by the accused|sale proceeds are at the receiver’s disposal. 
himself in which he acknowledged that ghee|Kisan Swarup v. Muxkanor Lat. 857 
was sold by him to the Board officers was|___- Sec. 53, 

produced, and the accused did not set up any} Harry Pope v. OFFICIAL ASSIGNEE OF THE 


defence open to him under Sec. 6 of the Act, Hisu Court oF JUDICATURE AT RANGOON. 
held, that there was no doubt ‘on the evidence 77 


that the accused did sell adulterated ghee ‘to Sec. 61 (4)—Partnership—Insolvent— 
the Board officers and was guilty of an offence Separate property of each partner—How to be 
under Sec. 4 of the Act. EMPEROR v. Noor applied—Rights of petitioning creditor. 
AHMAD. i 839| The rule laid down in Sec. 61(4), Provincial 
————Sec. 15(2) and Criminal Procedure Insolvency Act, that in the case of partners 
Code, Sec. 537—Non-compliance with require-|the separate property of each partner shall be 
ments of —W hether fatal to conviction, _.lapplicable in the first instance in payment of 
The Provisions | of ‘Sec. AS, Prevention Of |his separate debts, and where there is a surplus 
Adulteration Act, are subject to the general lof the separate property of the partners, it 
provisions of Sec. 537, Criminal Procedure | shall be dealt with as part of partnership pro- 
Code. ‘Where the summons issued to the perty, is applicable to all creditors of the 
accused did not conform to the requirements| partnership firm and there is no exception in 
of Sec. 15 (2) of the Prevention of Adultera-|fayour of the creditor on whose petition the 
tion Act, the omissions or irregularities in the partnership firm was adjudicated insolvent. 
summons are not fatal to the conviction unless] Naram Das Dorr LAL v. SAHU MIN Lat. 
they have prejudiced the accused. -KEHAR = Oe 676 
SINGH v. EMPEROR. 1152 Secs. 75(2) and 4(2)—Decision of 
PRINCIPAL AND AGENT—Luasbility to| High Court on appeal from order of District 


account admitied—Preliminary decree to fol-\Court—Whether appeal to Privy Council lies. 


low—Allegation that plaintiff is wrthboldi ; : 
account books Effect i if Sean BONa TAS Where an appeal is taken to the High Court 


Labi under Sec. 75(2), Provincial Insolvency Act, 
Pe at Penang Ea a bs seagate from the decision of the District Court made 


da i ae in its insolvency jurisdiction, a further appeal 
be eS ac $ Ta liminary ea paris lies to the Privy Council from the decision of 
pees S the defen Eat "The eae. hed che the High Court and is not excluded by the 


RGE u ae passbecion of -Gereaia documbacs provisions of Sec. 4(2) of the Act. When a 
ae Á '[right of appeal is given to one of the ordinary 
and is withholding them cannot have the effect souti lof tie“ country: the. proceduri orders 


of relieving the defendants of their liability to and decrees of that court will be governed by 


render account if they are otherwise liable. the ord; niles of the Cyd Procedure Code: 


In Spas i RET 5 eae Maune Ba THaw, RECEIVER OF THE ESTATE 
ants to esta their allegation that certain| oe Po Tarr v. Ma PIN. 358 


material account books and papers are in 
possession of the plaintiff who is deliberately PROVINCIAL SMALL CAUSES COURTS 


withholding them. SHANKAR LAL v. TosHAN ACT (IX of 1887), Sec. 17, Proviso to and 
PAL SINGH. ae 453 |Sec. 35—Small Cause Court passes ex parte 


PROVINCIAL INSOLVENCY ACT (V decree—Court abolished—Application to set 
of 1920), Secs. 28 and 51—Anction sale— aside ex parte decree made to Munsif—W hether 


Between date of insolvency. petition and date Proviso to Sec. 17(1) must be complied with. 
of order of adjudication—Vesting of property| Where an application to set asidé an ex parte 
—Sale proceeds. decree passed by a Small Cause Court, which 


S 








0 


PROVINCIAL SMALL CAUSES COURTS|RECORD OF RIGHTS 

ACT (IX of 1887)—Sec. 23 In order to be a public place or a public 
is subséquently abolished, is made to the Mun-|thoroughfare within the meaning of Sec. 13, 
sif under Sec. 35, Provincial Small Causes|Public Gambling Act, the place or the 
Courts Act, the application must comply with|thoroughfare must either be open to the public 
the requirements of the Proviso to Sec. 17(1) |or actually used by the public, and the mere 
of the Act. Briy Bemari Lar v. Larra/publicity of the gambling place or its visibility 
PRASAD. 917|from a public place or a public thoroughfare 
Sec. 23—Applicability of—Sut for|!8 not sufficient. EMPEROR V. SRIPAL. 360 


damages—Relief depends on question of title PUBLIC STREET—Owner of land over 





to immovable property. 

Section 23, Provincial Small Causes Courts 
Act, is applicable to a suit for damages insti- 
tuted in the Small Cause Court when the 
relief of damages depends on a question of 


which street was constructed—Rights of— 
Portico projecting from building and over a 
part of stree-—Whether owners rights inter- 
fered with. 


The plaintiff was the owner of the land upon 


title to immovable property. Sec. 23 does not|which a public street was constructed, and 
require that the relief should be itself a relief |under Section 116, Municipalities Act the said 


in regard to title to immovable 


Kasra v. Jacco Bar. 





property. |public street vested in and belonged to the 
; 115 |Municipal Board of Allahabad. Projecting out 
Sch. JI, Art. 8—Interpretation of—|from the buildings which they owned or 


“Khatti” situate inside a house—Sust for |ccupied and over a part of the said public 
recovery of rent of—Court of Small Causes—|stteet, the defendants, with the permission of 


Jurisdiction. 


“Khattis”, whether situate within the limits 


of a residential house or otherwise, are meant 


for storage of grain, and when let apart from| 7, 


the houses in which they are situate, cannot 
be considered to be places meant for human 
habitation. A suit for recovery of rent of 
such “khattis” is not one for recovery of rent 
of a house and therefore it is not cognizable 
by a court of small causes. KAMLA PRASAD 
v. Ram PRASAD. 73 


PUBLIC GAMBLING ACT (III of 1867),|defendants to make the construction. 


the Municipal Board, erected a portico to afford 
shelter to their shops and houses and to the 
members of the public visiting these shops for 
the purpose of purchasing goods sold therein. 
eld, in a suit by the plaintiff for the demol:- 
tion of the portico, that the plaintiff’s present 
rights as owner of the land over which the 
public street was constructed were not inter- 
fered with by the portico, and the defendants 
were entitled to erect the portico and the 
Municipal Board was empowered under the 
Municipalities Act to grant permission to the 
ARJUN 


Secs. 5, 10—Warrant for search of a house|LaL v. Mazaraya Man SINGH oF SEWAI 


—Terms of— Information is received that|Jarpur. 


gambling was likely to take place’—Whether 
legal. 

Where upon the face of it the warrant under 
Sec. 5, Public Gambling Act, is issued not 
upon information that the house was being 
used as a common gaming house but upon 
information that gaming was likely to take 
place therein, the warrant is illegal. The 
result is that because of the illegality of the 
warrant the evidence of persons found in the 
house when it was searched was not admissible 
under Sec. 10 of the Act, and the presumption 
that persons found on the premises when the 
house was searched were there for the purpose 
of gaming only did not arise, and the convic- 


* tion under Sec. 4 of the Act was bad. Brircu 


v. EMPEROR. 680 
Sec.’ 13——Public place or thoroughfare 
—Megning of. ° 
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418 
—— Right to take out procession along a 
particular route—Obstruction caused by 


defendants—Special damage. 


If there is a right to take out a procession 
along a particular, route and the defendants’ 
action causes an obstruction with the result 
that the processionists are compelled to change 
the route or are prevented from following the 
usual route, that would amount to special 
damage. MAHMUD HASAN v. AMBA PRASHAD 

22 (Summary) 
RECORD OF RIGHTS—Entry in khewat 
—Presumed to be correct—Rebuttal—Onus. 


An entry in the survey khewat raises the 
presumption that the particulars therein 
recorded are right. But such presumption may 
be rebutted and the onus rests on ‘the person 
who alleges that the entry is incorrect. 


s 


REGISTRATION ACT (XVI of 1908)— SOLICITOR AND CLIENT 


SEC ZB ‘ RELIGIOUS ENDOWMENTS—Skebaits— 
KamakHya Naran SmncH v. ABHIMAN|Rights of—Lease—Whether one shebait can 
SINGH. 793 |sue for his share of rent. 


REGISTRATION ACT (XVI of 1908)! Where the shebaits of a family deity granted 
Secs. 28 and 49—Fictitious item of property|, lease of the property of the deity in a mine 
included oT conveyance—Fraud on thelin favour of the appellant, a separate suit by 
Registration Law. one of the shebasts (impleading his co-shebcits 
Where a deed of sale purported to transfer|,, pio forma defendants) for his share of the 
as one parcel four villages, and, as a separate royalties payable under the lease is not main- 
item of property, a one-third share in a sitting- |tainable. 
room situate in the midst of a walled garden| Where the words in a deed are clear the 
appertaining to a bungalow, and the purchaser subsequent conduct of parties is an irrelevant 
was by the deed given no right of way or other! consideration. BARABONI CoAL CONCERN, 
access to the room; beld, that as a subject of |] rp. v. THE SERVITORS AND SHEBAITS OF SREE 


sale this share in the sitting-room was of no|SRee GOPINATH Jiu, « GoKULANANDA 
real value, and that not only from the interest |A¢orranra THAKUR. 295 


in it conveyed, but from its landlocked situa- D—G ; ; 
tion it was a subject incapable of enjoyment SALE DEED— PRLI e property of co 
by the purchasers, and the insertion of this ne. ward—District Judge's permission me 
item of property in the sale deed was a ‘ficti- invalid—Vendee deprived of property—Liabi- 
lity of guardian—Guardian a pardanashin lady 


tious’ entry made for the purpose of obtaining : à aja 
registration in the „district in which it was —Covenant implying personal liability—When 
can be enforced. i 


situate, and consequently the registration i 
that district was valid. as T Where a guardian sells the property of his 
The word ‘fictitious’ used in Harendra y. minor ward after obtaining the permission of 
Hari Rasi Debi, 41 I. A. 110==41 Cal. 972|the District Judge, and on a suit instituted 
is not confined to non-existing properties. It by the minor within three years of his attain- 
is satisfied if the deed does not ‘relate’ to aling majority the sale deed Is set aside on the 
specified property for any effective purpose of ground that the permission given by the Dis- 
enjoyment or use. COLLECTOR oF GoraKH-|trict Judge was not in accordance with law 
PUR v. Ram SuNDAR MAL. 779\and therefore invalid, and the property having 
- Secs. 82 and 83 and Criminal Procedure| passed out of the hands of the vendees they 
Code, Secs. 532, 215, 439 and 423—Offencc|bring a suit for damages, held, that apart 
under Sec. 82—Prosecution—W hether previous from _ any covenant personally binding the 
permission of registration authorities essential guardian, a guardian selling the property of 
—Permission . obtained before commencement his minor ward 1s not liable in ‘damages to 
of trial in Sessions Court—Defect not cured— the vendee if the latter is deprived of the whole 
Sessions Judge cannot acquit—Must refer fo|°T Part of the property in consequence of the 
High Court—Powers of High Court—Criminal | Permussion of the District Judge conferring 
Procedure Code, Sec. 532—Scope of—Does not authority on_the guardian to transfer being 
apply to a case where prosecution is illegal for found to be invalid, ; : 
want of previous sanction. Where a guardian, who is a pardahnashin 
It is absolutely essential to obtain the pre- lady, sells the property of her minor ward and 
vious sanction of the registration authorities|there is a clause in the sale deed implying the 
mentioned in Sec. 83, Registration Act, before guardian’s personal liability for damages in SaS 
an accused can be prosecuted for an offence of whole or part of the property. passing out 
under Sec. 82, Registration Act. Where such of the hands of the vendee, the clause cannot 
previous sanction is not obtained and the|be enforced against her in the absence of evi- 
accused is committed to the Court of Session,|dence that it was explained to her and she 
the defect is not cured because subsequently understood its effect and agreed to be bound 
the permission was obtained before the trial by it. Mama v. KISHAN BAHADUR SINGH. 
commenced in the Sessions Court. Sec. 532, ae 
Cr. P. C., does not apply to a case where the SOLICITOR AND CLIENT—Fiduciary 





prosecution is illegal on the ground of want|relationship—Duty of—Non-disclosure of gh 


of such permission. EMPEROR v. Momamma|imaterial facts—Liability for all damages. 


Mzn. ) 965|) When a party, həlding a fiduciary refation- | S 
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SPECIFIC RELIEF ACT (I of 1877)— STAMP ACT (II of 1899)—Art. 5 


Sec. 21(b) 


a contract for sale of immovable property, the 


ship, commits a breach of his ‘duty by non-jplaintiff impleaded the subsequent transferee 


disclosure of material facts, which his consti- 
tuent is entitled to know in connection with 
the transaction, he cannot be heard to main- 
tain that disclosure would not have altered 
the decision to proceed with the transaction, 
because the constituent’s action would be solely 
determined by some other factor, such as the 
valuation by another party of the property 
proposed to be mortgaged. Once the Court 
has determined that the non-disclosed facts 
were material, speculation as to what course 
the constituent, on disclosure, would have 
taken is not relevant. 

The defendant-appellant was a solicitor of 
the plaintiff’s company. One B had borrowed 
money on mortgages both from plaintiff’s 
company and from the appellant. Later he 
applied to the plaintiff’s company for further 
loan. For that transaction the appellant acted 
as solicitor for both the parties. The appellant 


disclosed to the company only one of the three]. 


mortgages in his favour by B. Such non- 
disclosure was held to be fraudulent and it was 
further held that the appellant was bound to 
make good the entire amount lent by the 
plaintiff company to B as damages less such 
sums as may have been already received by the 
Company in part-payment. G A. P. 
BRICKENDEN v. LONDON LOAN AND SAVINGS 
COMPANY OF CANADA. | 613 
SPECIFIC RELIEF ACT (I of 1877), Secs. 
21(b) and 56(f)—Secretary of District Board 
wrongfully disinissed—Whether entitled to 
injunction restraining Board from enforcing its 
resolution. 

Where the plaintiff, who was a disinisse 


servant of a District Board, alleged that he promissory 


was wrongfully dismissed inasmuch as the reso- 
lution dismissing him did not comply with 


as a defendant, who claimed the property in 
suit by, virtue of a registered sale-deed in his 
fayour, the onus was upon the subsequent 
transferee to bring himself within the excep- 
tion in Sec. 27, Specific Relief Act, and in 
the absence of sufficient evidence either on 
the question of payment or on the question 
of notice, the plaintiff was entitled to the 
relief sought by him. Brur NARAIN SINGH 
alias SHyaM NARAIN SINGH v. GOKHUL 
CHAND MAHTON. 291 


——-Sec. 27(b)—Vendee—Bulk of consi- 
deration paid after notice of previous contract 
of sale—Whether protected. 

Where the vendee pays only a small part of 
the consideration before notice of a previous 
contract of sale arid pays the bulk of the 
consideration at the registration office after he 
had been informed of the previous contract of 
sale, he cannot be said to have paid the money 
in good faith so as to be entitled to the pro- 
tection given by Sec. 27. GAURI SHANKAR 
v. RaM SEWAK. 871 


STAMP ACT (II of 1899), Sec. 35—Pro- 
missory note duly stamped when executed— 
When tendered in evidence one of the stamps 
was lost or removed—Whether admissible. 
Where a promissory note at the time of exe- 
cution bore two half-anna stamps and was 
therefore at that time duly stamped, but when 
tendered in evidence it bore one half-anna 
stamp as one of the stamps appeared to have 
been lost or removed, beld, that the word “is” 
in Sec. 35, Stamp Act, should be so mered 


d as to include the words “has been”, and the 
note was admissible. MEwA 

UNWARI v. BOUREY. 1202 
Sec. 62(b)—Criminal intention not 





Sec. 48 of the District Boards Act, and he|necessary ingredient of offence. 


asked for an ‘injunction restraining the Board 


Section 62(6) does not require any criminal 


from enforcing the resolution in question, Aeld,|intention or intention of defrauding Govern- 
that in view of the provisions of Secs. 56(f),;ment and the ignorance of law on the part of 
and 21(4) of the Specific Relief Act the/the accused does not render him immune from 
plaintiff was not entitled to the remedy of conviction under Sec. 62(6) although it can 
injunction or of specific performance.|undoubtedly be taken into account in passing 
MUHAMMAD MUSTAFA ALI KHAN v. DistTRicTsentence. RAGHUBAR DAYAL v. EMPEROR. 
- Boarp, BARELLY. / 368; j 582 
—— Sec. 27(b)—Interpretation of—Suit. Art. 5, Exemptions (a) and 53—Entry 
for specific performance of contract for saléjin purchasers account book by seller reciting 
—Subsequent transferee impleaded—No suffi-jarticle sold, price paid-and an acknowledgment 
cient evidence as to payment and notice—Suit|that seller had rece’ price—Stamp duty 
to be decreed. || payable. 

Where in a suit for sp&ific performance of| When the sisal who was a saraf, made 
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STAMP ACT (II of 1899)—Sch. I, TARIFF ACT (VIII of 1894)—Sec. 10 


Art. 5(b) 


lower appellate court allowed the succession 


a purchase of gold or ornaments from a client, |certificate to be filed before him and remanded 


he got the client to make an entry in the 
account book giving the client’s name and a 
description of the goods purchased and of the 
price paid, and got this entry signed by the 
client; Aeld, that the document in question 
was a memorandum of completed sale and was 
exempt from liability to stamp duty under 
Art. 5, Exemption (a). 


When the entry recited not merely the|” 


articles which had been sold and the price for 
which they had been sold, but contained a 
clear acknowledgment that the price had been 
received by the seller, Held, that the document 
was a receipt as well as a memorandum of the 
sale of goods, and being a receipt should be 
stamped as a receipt with stamp duty of one 
anna. The accused having got the seller to 
make the entry in the account book and to 
sign it, he abetted the execution of an unstamp- 
ed receipt and was guilty of an offence under 
Sec. 62(6) of the Stamp Act read with Sec. 
109, I. P. C. RacHupar DAYAL v. EMPEROR. 

; 582 
——Sch. 1, Art. 5 (b)—Receipt—Exectitant 
declared that he had borrowed money at a cer- 
tain rate—Whether memorandum of agree- 
ment. 


the suit to the court of first instance to pass 
a fresh decree. Held, that the lower appellate 
court rightly accepted the succession certificate. 
Brrupat SincH v. ManeaT Rat. 379 
Sec. 222—Executor—Ap pointment— 
By necessary implication—Testator authorises 
executor under will to nominate an executor if 
he liked. 

A testatrix in her will appointed one A as 
the executor and also authorised him to nomi- 
nate an executor if he liked. Probate was 
granted to A but he was not able to realise the 
entire estate. Before his death A executed a 
will appointing B as the executor to administer 
the estate. On B’s application for a fresh pro- 
bate being granted to him, beld, that inasmuch 
as the testatrix in her will had authorised A to 
nominate an executor and he had done so, it 
must be taken that B had been appointed under 
the will by necessary implication, and probate 
should be granted to him. Suri SUNDARI 
Dasi—In the Goods of. 596 


———Sec. 222—Whether probate of a will 
can be granted to Administrator General. 

No person, who has not been named in the 
will either expressly or by necessary implica- 
tion, can be granted probate of the will. 





In a document styled as a receipt the exe-| Accordingl der. th b f the will 
; : gly an order that probate of the wi 
cutant declared that ‘he had borrowed a certain |pe granted to the Administrator General is 


sum of money at a certain rate of interest;| illegal. EpwARD WATSON COLESTON v. MRS. 


beld, that in view of the stipulation regarding |Tyrppsa CHITTY. 


interest the document could not be considered 
to be a mere acknowledgment but was a memo- 
randum of an agreement and came within 
Art. 5(b), Stamp Act. 
In re. 1155 
SUCCESSION ACT (XXXIX of 1925), 
Sec. 214(#i) (=Succession Certificate Act of 
1889, Sec. 4)—-Ex parte decree by first court 
—Point taken in appeal that suit be dismissed 
as succession certificate not produced—W he- 
ther succession certificate can be produced in 
appellate court. 


The defendant executed a promissory note Interpretation 


SUKHDEO PRAsAD— 


1089 


——Sec. 371 and Sec. 2(bb) added by Act 
XVIII of 1929—Whether High Court of 
Allahabad has power to grant succession certi- 
ficate. 

Under the Indian Succession Act of 1925, 
read with the Amending Act XVII of 1929, 
the High Court of Allahabad has no jumsdic- 
tion to grant a succession certificate. 
RAJENDRA CHANDRA SEN Gurra—In the 


goods of. 800 


TARIFF ACT (VIII of 1894), Sec. 10— 
of—Enbanced duty—When 


in favour of one K, whose legal representatives payable by purchaser. 


transferred it to the plaintiff. The plaintiff} On a true interpretation of Sec. 10, Tariff 
brought a suit for recovery of the money due|Act (VIII of 1894), the amount which the 
on the promissory note. An ex parte decree|seller is entitled to recover in addition to the 
was made by the court of first instance. The|contract price is the amount of duty paid by 
defendant appealed and the objection was{him, which must mean actually paid to Govern- 
‘taken for the first time in appeal that a suc-|ment when the goods are imported. The sec- 
cession certificate was necessary before a decree|tion cannot be applicable to cases, where goods 
could be made in favour of the plaintiff and|were already in existence in India prior to the 
accordingly the ‘suit should be dismissed. The]increase of duty afd on which no enbanced 
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TENANCY ACT (LOCAL ACT IN of|TENANCY ACT (LOCAL ACT III of 
1926)—Sec. 4(d) 1926)—Sec. 35(1) (b) 
duty whatsoever had been paid to Government. |assignment without relinquishing ex-proprietary 
The, defendants entered into a contract with|rights, beld, that the covenant making the 
the plaintiff for the purchase of five bars of {consideration of the assignment payable only 
silvers from the plaintiff to be delivered on alat the time of relinquishment and not before 
future date at a specified rate. In the written|was void, and the plaintiff could disregard the 
contract there was no mention of any liability|time fixed for payment and sue to recover the 
to pay customs duty. Between the date of;sum claimed. JacpisH Prasan PANDE v. RAM 
the contract and the date of delivery the|Swarup alias LALLAJI. i 1205 
customs duty on imported silver was raised by| ———Secs. 15 and 23 and Contract Act, Sec. 
Government. On the failure of the defend-|23—Relingusshment of ex-proprietary rights— 
ants to pay the price, the plaintiff instituted|Not actually forbidden—But declared void— 
a suit for recovery of damages for breach of| Agreement to relinquish—Whether comes 
contract, and the question arose whether the| under Sec. 23, Contract Act. 
burden of the increase of the customs duty| A relinquishment of ex-proprietary rights is 
should fall on the defendants under Sec. 10,|not actually forbidden by Sec. 15, Tenancy 
Indian Tariff Act (VIE of 1894). Held,|Act (I of 1926), but is declared to be void 
that in the absence of any intention of the|if carried out within six months preceding or 
' parties that the silver bars contracted to be|succeeding a transfer of proprietary rights 
sold were to be imported from abroad there|without the sanction of the Assistant Collector 
was no liability on the part of the purchasers|as provided in Sub-sections 2, 3 and 4 of Sec. 
to pay the ‘enhanced duty. GayapHar{15, Tenancy Act. The execution of a relin- 
Prasap Ram NATH v. LaporamM GAJANAND.|quishment will not in any way defeat the 
. *,, 1244}provisions of Sec. 15. It is for the persons 
TENANCY ACT (Local Act II of 1926),|interested to ask the courts to apply the pro- 
Sec. 4(d)—Interpretation of—Single “pro-|visions of - that Section. Accordingly the 
brietor of land—When can acquire sir rights.|relinquishment is not an unlawful object, and 


~ 


On a proper interpretation of Sec. 4(d),|the agreemnent.to relinquish would not come . 


Tenancy Act (II of 1926), land held by any|under Sec. 23, Contract Act. RAGHUNATH 
landlord of the plot at the commencement of Ram v. LacHMAN Ral. 1193 
the Act, which was cultivated by him with} ———Sec. 19 and Civil. Procedure Code, Sec. 
his own stock or by his servants or hired labour|144—T rial Court decrees suit for possession— 
and which was recorded as the khudkasht of} Possession obtained in execution of decree— 
the landlord in the previous agricultural year,|Plaintiff lets out land to: tenants—Decree 
would become his sir. Diana Kuer v. Jat|reversed on appeal—Application for restitution 


Jar Ram. 1175|—Whether defendant entitled to have land 
——Sec. 15—Transfer of ex-proprietary|restored to her free from tenancy rights created 
rights—W hether void. by plaintiff—Whether Sec. 19 protects such 


Ex-proprietary ‘tenancy can now be trans-|fenants. 
ferred if it is sanctioned by the Assistant} SuKHAN SmncH y. UMa SHANKAR Misr. 
Collector in the manner provided by Sec. 15, © =~ ~ 1229 
Tenancy Act, of 1926, but in the absence of ——Sec. 35 (1) (b)—“Decree or order of a 
his sanction the transaction is as void now as|Court”—Meaning of. 
it was when Act II of 1901 was in force. On a true construction Sec. 35(1)(b) of 

A sale-deed in respect of proprietary rights|the Tenancy Act (III of 1926) means that 
in a mahal provided that the vendor would|the interest of a tenant shall be extinguished 
relinquish his ex-proprietary rights that would|in land from which he has been ejected in 
accrue in ‘sir’ and ‘khudkasht’ lands on transfer |execution of a decree or order of a competent 
of his proprietary rights. _ By another deed|court possessing jurisdiction to eject a tenant, 
executed on’ the same day the vendor assigned|that is, a revenue court or the District Judge 
the arrears of rent then due to him in favour|/hearing a revenue appeal, and the ejectment 
of the vendee, and the time fixed for the pay-|must necessarily be in his capacity as a tenant 
ment of the consideration of the assignment|/and not as a mortgagee, lessee or- licensee. 
was the date on which the vendor relinquished| Where therefore the plaintiff was formally dis- 
his ex-proprietary rights. The vendor having| possessed in execution of the redemption decree 
, brought a suit for recovery of the price of|passed by the Civil Court he was dispossessed 
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TENANCY ACT (LOCAL ACT Ii of/TENANCY ACT (LOCAL ACT MI of 
1926)—Sec. 99 1926)—Sec. 196 


in his capacity as a mortgagee and not as a|the date when it became due. The procedure 
tenant, and Sec. 35(1)(b), Tenancy Act, was|laid down in Sections 137 to 139 is not the 
no bar to the plaintiff’s claim under Sec. 99]/only possible remedy open to a zamindar in 
of the Act. BalJNATH' PATHAK v. GAYADItN|such cases. 

SINGH, 389| In cases in which appeals lie to the District 
———Secs. 99 and 121—Scope of —Whether|Judge and ultimately to the High Court, it 
includes a suit by a sub-tenant against the|'s the duty of Assistant Collectors to follow 
original landlord—Hindu  Law—Religions|the rulings of the High Court. BisHestian 
endou ment—Lease for 60 years executed by| NATH V. ABDUL. 228 
mahani—W hen good. —— Secs. 137 to 139—Scope of. 

Sections 99 and 121 of the Tenancy Act of: BisresHar NATH v. ABDUL. 228 
1926 deal with cases where a tenant sues his)\———Sec. 180(2)—Occupancy' tenants— 
own landholder. They do not appear to con-|Joint khata—Private partition—One tenant 
template a suit by a sub-tenant against the|/ets out his land—Rent of khata in atrears— 
original landlord through whom ‘the plaintiff’s|Zamindar distrains crops of lessee—Suit by 
own landlord claims. Where the mahant of|léssee against all occupancy tenants—W bethe 
a temple executed a lease in favour of one Allies in Civil Court. 
in respect of a certain area of land for a period) Three occupancy tenants, who had a joint 
of 30 years (which was renewable for another|khata, divided the land for purposes of culti- 
period of 30 years), who granted a sub-lease|/vation. One of the tenants let out a portion 
to the plaintiff and he sued the mahant ‘in the|of the land which fell to his share to one L. 
civil court for a declaration’ of title and a|L, in his turn, sublet a portion to the plaintiffs. 
perpetual injunction on the ‘allegation that|The rent payable for the whole khata being 
the defendant was interfering with his posses-|in arrears, the zamindar distrained the crops on 
sion, held, that the suit was properly instituted|the land of the plaintiffs. Thereupon the 
in the civil ‘court and was not maintainable|plaintiffs brought the suit out of which this 
in the revenue court. Held, further, that it/revision arose in the Court of Small Causes to 
was for the plaintiff ‘to show the bona fides|recover the amount realised from their crop. 
of the transaction and it was for him to show|The defendants to the suit were the three occu- 
that the transaction was one which bound the|pancy tenants as also L, the immediate landlord 
idol, and he had failed to do so. Sxyam Latlof the plaintiffs. No relief ‘was claimed against 
v. Hira Natu. 566|L. The Small Cause Court held that the suit 
Sec. 132 and Sch. IV, Group A, Serial fell within Section 180, Agra Tenancy Act 
No. 4—Suit by assignee of rent for arrears of of 1926, and directed the plaint to be returned. 
rent—Within exclusive jurisdiction of revenue|O® revision the High Court held that all the 
court: . three occupancy tenants were defaulters, and 

A suit by an assignee of rent for arrears of the suit fell within Sub-section (2) of Sec- 
rent under Séc.:132 of the Tenancy Act of|tion 180, Agra Tenancy Act. NANWAN v. 
1926 is a suit which falls in Serial No. 4 of|BISHEN Lat. 735 
Group (A) of the Fourth Schedule and must|————Secs. 196, 84 and 85—Lease to plant a 
be instituted in the revenue court and the Civil] g:ove—Grove-holder constructs building— 
Court has no jurisdiction to entertain such a| Whether liable to ejectment. , 
suit. The word “assignee” in Serial No. 4| Where land has been let for the purpose of 
must mean an assignee of the arrears of rent.| planting a ‘grove, the erection of a building is 
NatHu Lar v. Kewar Ram. 848| clearly an act detrimental to the purpose for 
——Sec. 132, and Secs. 137 to 139—Pro-| which the land has been let within the mean- 
duce rent—Suit for recovery of money equi-|ing of Sec. 84(1) (a), Tenancy Act of 1926, 
valent of arrears of. such rent—Whetber|and the groveholder is liable to ejectment on 
maintainable under Sec. 132. the suit of the land-holder either from the 

‘Where rent is payable in kind by divisionjentire grove or at least from a part of ıt, 
of the produce and the rent is in arrears, a|unless the court chooses to grant compensation 
suit for the recovery of the money equivalent}and impose conditions in accordance with Sec. 
of such: rent lies under Section 132," Tenancy|85, Tenancy Act. MAN SINGH v. JAGAT 
‘Act, and can be brought within three years of | NARAIN. e e 443 
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TENANCY ACT (LOCAL ACT III of TENANCY ACT (LOCAL ACT IN of 
1926)—Sec. 226 1926)—Sec. 242 


Secs. 226, 229 and Sch. Il, List II,/happens to be another member of the same 
Serial No. 10—Co-sharer assigns her right :to\family, it is open to the defendant-lambardar 
recover profits—Assignee institutes suit under|to go behind the entries in the khewats and 
Sec. 226—Lambardar claims right to set off|to show that the parties, though recorded as 
‘ an unsatisfied decree against assignor—W he-|co-sharers in the khewat, are in fact members 
ther suit maintainable in revenue court—When|of a co-parcenary body and that none of them 
set-off can be allowed in such a suit. can claim a definite share of profits, nor can 

Profits for a particular year having fallen|insist on payment being made to him after 
due to a co-sharer she assigned her right to|deduction only of the Government revenue and 
recover the profits to the plaintiff, who there-|charges incidental to the management. It is 





upon brought a suit for profits in the revenue|open to the lambardar to establish that having ` 


court under Sec. 226 (II of 1926) against/regard to the personal law of the parties the 
the defendant lambardar, who claimed the|/plaintiff is precluded from claiming any share 
right to set off the decree he held against the|of profits. 

assignor (co-sharer) for the arrears of revenue] {h cases arising under Act II of 1901 it was 
of previous years paid by him on her behalf. not possible fei the lambardar to plead that 
Held, (1) that the suit was: properly instituted) -he plaintiff and he himself were members of 
in the revenue court; (2) that under Sch. I., joint Hindu family and not co-sharers in the 
List II, Serial No. 10 (III of 1926) as inter-| Sense in which that expression was used in 


preted by Govind Ram v. Kunj Behari Lal nolcoction 164 of that Act. Section 201 (3) of 
set off can be allowed unless the defendant Act II of 1901 barred any plea which was in 


holds a decree against the plaintiff himself; denial of the fact recorded in the khewat. 


(3) that the transfer of a right to recover| There was no provision in Act XII of 1881 
profits in the revenue court in the province! corresponding to Sec. 201 (3) of Act II of 
of Agra is not an actionable claim within the|1901, It was repeatedly held in cases arising 
- meaning of Sec. 3 Transfer of Property Acts! under the former Act that a member of a joint 
as a debt, which a ‘revenue court’ recognises!trindu family could not successfully claim 
as ‘affording grounds for relief’ cannot be/ profits from another member of the same 
treated as an actionable claim, and no set-off family. After the repeal of Act I of 1901 
can therefore be allowed to the defendant on|the state of law which existed before 1901 has 
the ground that the plaintiff is a purchaser of|heen restored in this respect. There is no 
an actionable claim and under Section 132) section in Act III of 1926 corresponding to 
Transfer of Property Act, has purchased it sub-Isec, 201 (3) of II of 1901 with the result 
ject to equities against his transferor. Held,|that there is no conclusive presumption as 
further, that the defendant was only entitled regards the correctness of the entries in the 
to have the decretal amount set off against}, }ewats on which a suit for profits is founded. 
anything that may be due to the plaintiff if)o3; Naram v. RAM NARAIN. 569 
the defendant succeeded in establishing two ere 
things, viz., (1) that the transfer in favour secs. 242 and 226—Suit for’ profits— 
of the plaintiff was a fraudulent one and he Defendant setting up usuf ructuary mortgage 
was not a bona fide purchaser for value andj’ his favour—Whether question of proprietary 
the suit was therefore to be treated as instituted|"#g4/ arose. 
by the assignor (co-sharer) herself through] Where in a suit for profits under Sec. 226, 
her benamidar; (2) that the defendant actually|Tenancy Act (III of 1926), the defendant 
made the payments (for which he obtained|pleaded that the plaintiff was not entitled to 
the decree) in the year for which profits are|any profits by reason pf the fact that his share 
claimed. Laritu SINGH v. CHANDER SEN.|had been the subject of a valid usufructuary 
1]mortgage in favour of the defendant, which 
Sec. 226—Suit for profits by member|mortgage subsisted on the date of the suit, 
of a joint Hmdu family—Against lambardar|beld, that the question whether the defendant 
who is another member of the same family—lis a usufructuary mortgagee of the plaintiff’s 
Whether mamtainable. share and therefore the plaintiff is not entitled 
In a suit for profits under Sec. 226, Agra|to claim profits in respect of his share, is a 
Tenancy Act (I of 1926), by a member of a/question‘of proprietary right within the mean- 
, joint Hindu family agains the lambardar, who'ing of Sec. 242, Tenancy Act, 1926, and an 
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TENANCY ACT (LOCAL ACT ‘III of| TOWN AREAS ACT (II of 1914)-— 


1926)—Sec. 242 (1) (a) 

appeal lay to the District Judge. LALMAN vV. 
SHANKER SINGH. 746 
——Sec. 242(1) (a) and Schedule IV, and 
Suits Valuation Act, Sec. 8—Suit under Sec. 
44 or Sec.. 84—Value of the subject-matter 
—How to be assessed. 

Where a suit is brought either under Sec. 
44 or Sec. 84 of the Tenancy Act (II of 
1926), the value for the computation of court- 
fees is the rent for the next preceding year, 
and in virtue of Sec. 8, Suits Valuation Act, 
the value for purposes of jurisdiction shall be 
the same. Where in a.suit for ejectment under 
Sec. 44, Tenancy Act, filed in the revenue 
court the valuation of the suit for purposes 
of jurisdiction was Rs. 15, which was the rent 
of the plot for the next preceding year, held, 
that the suit was properly valued and no appeal 
lay to the District Judge under Sec. 242 (1) (a), 
Tenancy Act, as the value of the subject- 
matter (viz., the rent for one year) did not 
exceed Rs. 200. RAGHUNATH Ram v. SITAJ 
Lar. 708 
——Sec. 242 (3) (b)—Proper plea of 
jurisdiction—wW hat is. 

In order to see whether Sec. 242(3) (b) 
applies it is not necessary to investigate whether 
the plea of jurisdiction was a frivolous or 
a futile one but all that is necessary is whether 
the plea was that on the allegations contained 
in the plaint the revenue court had no juris- 
diction. BAIJNATH PATHAK v. GAYADIN 
SINGH. i 389 
——Secs. 243 and 270—Co-sharer’s suit for 
arrears of rent—Tenant pleads payment in 
good faith to lambardar—w hether “a question 
of proprietary right” arises—Second appeal to 
District Judge—Whether lies. 

A co-sharer brought a suit in the court of 
an Assistant Collector against a tenant for 
arrears of rent. The defendant while not 
disputing the plaintiff’s proprietary right as a 
co-sharer denied his liability to pay rent to 
the plaintiff and pleaded that he had paid the 
rent in good faith to the lambardar. ‘The trial 
court having impleaded the lambardar as a 
defendant under Sec. 270, Agra Tenancy Act 
of 1926, found in favour of the defendant 
and dismissed the suit. On appeal to the 
Collector he reversed the decision of the trial 
court. A second appeal was filed before the 
District Judge. Held, that a second appeal 
did not lie to the District Judge under Sec. 
243 of the Act, as the question whether the 
plaintiff was entitled to collect the rent or 


Sec. 14 


whether the lambardar was entitled: to collect 
the rent did. not raise “a question of proprietary 
right” within the meaning of that section. 
Bayt Lat v. Tota Ram. 824 
Sec. 271 and Civil Procedure Code, Sec. 
141 and Or. IX—Issue referred to civil court 
—Issue decided ex parte—Whether civil court 
can entertain application for setting aside 
ex parte decision. 

A civil court to which an issue has been sent 
by the revenue court for decision under Scc. 
271, Tenancy Act, and which has decided that 
issue ex parte, has jurisdiction to entertain an 
application for the setting aside of the ex parte 
decision and to decide the issue on its merits. 
BASANT LAL y. CHIRAUNJI. 331 
Sec. 271(a)—Application of—Suit 
under Sec. 44—Defendant pleads that be 1s in 
possession as mortgagee of a certain person, 
who acquired proprietary right under Sec. 
186(1) (c)—Whether reference to be made to 
Civil Court—Error in not making reference— 
Effect of. 

Where the plaintiff-zamindar brought a suit 
under Sec. 44 of the Tenancy Act of 1926 
against the defendants as trespassers, and the 
defendants claimed that they were in possession 
as mortgagees of a certain person, who had 
acquired a proprietary right under: the provi- 
sions of Sec. 186(1)(c) of the Tenancy Act, 
held, that the determination of the question 
whether the grant came within Sec. 186(1) (c) 
was one specially for the revenue court, and 
provisions of Sec. 271(4), Tenancy Act, did 
not apply. Held, further, that assuming that 
the revenue court made an error in not mak- 
ing a reference to the Civil Court under Sec. 
271(a) but decided the issue itself, the District 
Judge could decide the appeal under Secs. 
242 (3) (a) and 272. The opening words, 
viz., “If any such question of proprietary right 
has been determined by a revenue court,” in 
Sec. 272 do not refer to a case where the 
revenue court has made a reference to the Civil 
Court but to a case where it has not made 
such a reference but has proceeded to decide 
the issue itself. BaiyNaTH Rar v. SUBERNA 
Kuar. 655 
TOWN AREAS ACT (II of 1914), Secs. 
14 and 18(4)—Mukhtar using spot of ground 
as office—Assessment under Sec. 14-—Appeal 
to District Magistrate dismissed—Civil suit 
barred under Sec. 18(4). 

The plaintiff regularly occupied and made 
use of a particular epot of ground withjn the , 
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TRANSFER OF PROPERTY ACT (IV of TRANSFER OF PROPERTY ACT (IV of 


1882)—Sec. 41 


limits of a town area and used it as an office 
in connection with his profession as mukhtar. 
He was assessed under the Town Areas Act by 
the local panchayat and taxed as an occupier 
of land under Sec. 14 of the Act. The plaintiff 
appealed to the District Magistrate, who dis- 
missed the appeal. Thereafter he filed a civil 
suit. Held, that the plaintiff was an occupier 
of land within the meaning of Sec. 14 of the 
Town Areas Act and was properly assessed. 
Held, further, that the decision of the appellate 
authority, viz., the District Magistrate, was 
final and the civil suit was barred in view of 
the provisions of Sec. 18(4) of the Town 
Areas Act. SHEO NARAIN v. TOWN AREA 
PANCHAYAT. 


1882), Sec. 41—Applicability of—Whether 


1882)—Sec. 53A 


Puran MaL v. Suiva PAL. 1260 
———Sec. 53A—Whether has retrospective 
effect. 


The owner of a plot, which was subject to 
a usufructuary mortgage, executed an unregis- 
tered sale deed of his equity of redemption in 
favour of the defendants. (As the sale 
consideration was over Rs. 100 the sale deed 
should have been registered). ‘The defendants 
redeemed the mortgage in due course and 
entered into possession of the plot. Subse- 
quently the original owner again sold the same 
equity of redemption to the plaintiff when he 
made a registered sale ‘deed. The plaintiff 
brought a suit for redemption of the original 


19 (Summary) mortgage treating the defendants as mortgagees. 
TRANSFER OF PROPERTY ACT (IV of |The 


defendants pleaded that they were in 
possession not as mortgagees but as real owners 


an auction-purchaser can take benefit of—Sec.| under the unregistered sale deed in their favour. 


43—Proviso to—Whether covers an auction- 
purchaser. š 


The two lower courts held that the plaintiff 
purchased the property with knowledge of the 


The transfer spoken of in ‘Sec. 41, Transfer prior sale in favour of defendants and there- 


of Property Act, must be a voluntary transfer|fore under the doctrine of part performance 
which is affected by an act of the ostensible|in Sec, 53-A of the Transfer of Property Act 
owner. Accordingly Sec. 41 would not be| the plaintiff was not entitled to any relief. 
applicable to an auction-purchaser. _ |In second appeal to the High Court it was 

Quaere:—Whether the word transferee in| contended that Sec. 53-A, Transfer of Property 
the proviso to Sec. 43, Transfer of Property| Act, was not retrospective and could not affect 
Act, would expressly cover an auction-|the transaction in question. Held, that Sec. 
purchaser. Puran Mat v. Sutva Par. 1260] 5 3-A, which was introduced into the Transfer 


——Sec. 41—lInterpretation of—Whether 
transfer itself should be made with consent of 
true owner—Whether mere inspection of 
revenue records sufficient. 

On a true interpretation of Sec. 41, Transfer 
of Property Act, it is not necessary that the 
transfer itself.should be made with the consent 
of the true owner. 

Where a transferee takes a transfer of pro- 
perty from a person, who acquired the property 
by inheritance, and satisfies himself as to the 
vendor’s title by making enquiries from the 
patwari and inspecting the revenue records 
which showed that the transferor had been 
in possession for more than twelve years, and 
makes no enquiries from persons who would 
be in a position to know as to whether the 
transferor had co-heirs, beld, that the trans- 
feree did not act like a reasonable man of 
business and with ordinary prudence and he 


of Property Act by virtue of Sec. 16 of the 
Amending Act XX of 1929, has retrospective 
effect, and does apply to a case like the present 
where the suit was brought after the Amend- 
ing Act came into force, but where the transfer 
ın question took place before the Amending 
Act came into force. GAJADHAR MISR v. 
BECHAN CHAMAR. 20 (Summary) 


Sec. 53A—Whether retrospective effect 
—Hindu Law—Brothers livmg together and 
acquiring property by joint sale-deed—No 
ancestial property—When jointness proved, 

Section 53A of the Transfer of Property Act 
has no retrospective effect. 

Where it was not proved that the brothers 
had any ancestral property in their hands, the 
mere fact that the brothers lived together and 
acquired property by a joint sale-deed will not 
prove such jointness as would result in the 





was not entitled to the protection afforded by|application of law of survivorship, unless it 


Sec. 41, Transfer of Property Act. FAZAL 


Husain v. MUHAMMAD Kazim. 





„1n augtion- purchaser. ° 
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was also proved that the brothers had thrown 


544|their acquisitions into a joint stock so as to 
Sec. 43—Proviso to—Whether covers|constitute a 


joint Hindu family. Gaur 
SHANKAR v. GopaL Das. 16 (Summary) 


` 


TRANSFER OF PROPERTY ACT (IV of |TRUST 


1882)—Sec. 59 - $ : : : : 

E comprised in a mortgage having bought subject 
Sec. 59—Mortgage to secure a sum|to the mortgage and having paid off the mort- 
over one hundred rupees—TIerms to be found |gage debt, institute a suit claiming contribu- 
in a registered mortgage deed as modified by|tion from persons owning other parts of the 
subsequent verbal arrangement—Whether can|lands subject to such mortgage, it is essential 





be proved. 


for the plaintiffs to allege and prove a mort- 


The mortgage relied on by the plaintiffs was | gage- affecting both their lands and also the 


alleged to have been to secure Rs. -14,000, and|lands of the defendants. 
the plaintiffs alleged that the terms of the|/CHatrursHuy SINGH. i 
security were to be found not in a certain duly Sec. 92 


KAMTA SINGH v. 
462 


—Purchaser of equity of redemp- 


registered mortgage deed, but in that deed as| +54 whether entitled to benefit of subroga- 


modified by a verbal arrangement subsequently 
made. ‘The defendants admitted a modifica- 
tion by verbal agreement, but attributed to 
the verbal agreement an effect different from 
that alleged by the defendants. Held, that 
having regard to the provisions of Sec. 59, 
Transfer of Property Act, the plaintiffs can- 
. tiot, prove their allegations as to the security 
at all. Held, further, that as the plaintiffs 
admitted that the transaction was not governed 
‘by the registered mortgage deed ‘alone, it would 
be inadmissible to allow them, when they have 
failed to prove the transaction alleged, to set 
up the registered mortgage deed unmodified 
as being the instrument which alone governed 
the relations between.the parties. KAMTA 
SINGH v. CHATURBHUJ SINGH. 462 
Secs. 60, 92 and 93 and Civil Procedure 
Code, Sec. 11—Right to redeem—When 
extingnished—Second suit. for redemption— 
When maintainable. 

The right to, redeem is a right confer 
upon the mortgagor by enactment, of whi 
he can only be deprived by means and in 
manner enacted for that purpose, and strictly 
complied with, ` A 

Where the decree in a suit for redemption 
departed from the form required by the Act 
and simply provided that in case of default 
by the plaintiff in payment “his case will stand 
dismissed,” the decree cannot properly be 
construed as doing that which it does not 
purport to do, viz., as extinguishing ‘the right 
to redeem, and was therefore not an order of 
a court extinguishing the -right to redeem 
within the meaning of the proviso to Sec. 60, 
T. P. Act: As the decree did not extinguish 





tion. 

A purchaser of the equity of redemption 
from the original mortgagor is entitled to the 
benefit of subrogation under Sec. 92 of the 
Transfer of Property Act if he redeems a prior 
mortgage. 

A village was subject to two mortgages. 
When the mortgagor sold the equity of redemp- 
tion he left money with the vendee for the 
payment of the prior mortgagee debt in full. 
Owing to delay in payment additional interest 
accrued under the prior mortgage, and when 
the vendee discharged the prior mortgage debt, 
he had to pay the sum left with him plus a 
sum to cover the additional interest. The 
vendee obtained possession under the sale-deed 
and appropriated the profits. In the suit for 
sale brought by the second mortgagee, the 
vendee pleaded that he was entitled to prior- 
ity by virtue of the discharge of the prior 


red |mortgage, and he claimed the whole sum which 
ch{he had paid to the prior mortgagee and also 


claimed interest on the same at the contractual 
rate. Held, (1) that the vendee having paid 
off the prior mortgage was entitled to claim 
the equitable relief of using the previous pay- 
ment as a shield against the- subsequent 
mortgagee who was suing him; (2) that the 
subsequent mortgagee was bound, to pay to 
the vendee the enżre amount which he paid 
to the prior mortgagee; (3) that the vendee 
was not entitled to interest on the amount 
which he paid towards the discharge of the 
prior mottgage. UmeED SincH v. Basu Ram. 

; 887 


TRUST—Suit by trustee—Against strangers 


the right to redeem, it cannot operate by way|—Decree directs trustee to pay costs of 
of res judicata so as to prevent the courts,|defendants—When trustee personally liable. 


under Sec. 11, C. P. C., from trying a second 


Where the decree dismissing the suit of a 


suit for redemption. RAGHUNATH SINGH v.|trustee against strangers directs the trustee to 


Hansray Kunwar. 





tial condition. 


Where the purchasers of part-of the landslagainst the truste® 


900 |pay the costs of the defendants without stating 
Sec. 82—Sust for contribution—Essen-|\that the costs should be paid out of the trust 


property, the costs are executable personally 
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TRUSTEE 
PARSHOTAMANAND GR. 225 


TRUSTEE—Breach of trust—Loan on per- 
sonal security—Loss to the estate—When to 
be excused for breach of trust. 

Any trustee who is sought to be made liable 
for any breach of trust must show not only 
that he has acted honestly but also that he 
acted reasonably and ought fairly to be excused 
for the breach of trust. Where it was estab- 
lished that the trustee never really considered 
the question of his dealings with the trust 
funds in the light of his duty as a trustee, or 
paused to consider whether it was prudent for 
him as a trustee to lend on the personal security 
of the borrowers, he ought not to obtain any 
relief from the Court from personal liability 
for the loss occasioned to the estate by the 
loans on personal security. 

Any discretion exercised in this matter by 
the trial court can be reviewed in appeal. 
Kroo Trex Keone v. CxH’nNc Joo Tuan 
NEoH. 1001 


USURIOUS LOANS ACT (X of 1918), 
Sec. 3—Mortgage transaction—Rate of 12 per 
cent per annum—w hether excessive. 

Prima facie and in the absence of special 
circumstances to the contrary, the rate of 12 
per cent per annum simple may be taken as 
a fair, proper and reasonable rate in a mortgage 
transaction, GAJRAJ SINGH v. MUHAMMED 
MusHTAQ Ar. 170 


VENDOR AND PURCHASER—Sale— 
Vendce directed to pay off a third person— 
Vendee’s failure to pay—Vendor’s remedy— 
When loss to be proved—Transfer of Property 
Act, Sec. 55 and Contract Act, Sec: 74. 

Where property is transferred by a vendor 
to a vendee and there is a direction to the 
vendee to pay off a third person, the transac- 
tion may be one of any of the three following 
characters: — 3 


WILL 


incurred on the breach of the contract would 
lie under Sec. 125, Contract Act, but it must 
be proved that loss has been sustained. But 
it is wrong to suppose that time for’a suit 
for damages for such a breach of contract 
would have commenced to run from the ori- 
ginal failure to perform the’ contract even 
before any damage was sustained. ‘The damage 
caused would undoubtedly give a fresh cause 
of action for a suit for damages. 

Where out of three mortgaged properties, 
one alone is sold and a sum of money is left 
in the hands of the vendee for payment to 
the prior mortgagees, and on the same date 
the vendee executes a security bond in which 
he agrees that in case of default of payment 
tothe prior mortgagees by a fixed date, he 
would be liable to pay to the vendor the sum 
left with him together with a further specified 
sum as damages, beld, that on the failure of 
the vendee to make any payment to the mort- 
gagees, the vendor is entitled to a decree for 
refund of the whole of the amount left in the 
hands of the vendee together with interest at 
the rate running on the mortgage debts. The 
vendor is entitled to maintain her suit for 
recovery of the amount left with the vendee 
without first proving that she has been actually 
damnified by the vendee’s failure. But the 
sum named in the security bond as damages 
being in the nature of a penalty, Sec. 74 of the 
Contract Act applies and the vendor can 
recover only the amount of damages which 
she can prove that she has incurred up to the 
specified maximum. Nama KHATUN v. 
Basant SINGH. 318 


WILL—Construction—Personal effects? — 
Meaning of—Whether includes money and 
Securities. 


Testator, by his will, provided that “I 
bequeath my personal effects in my room, 


(1) The amount left in the hands of the|including pictures, roll-top desk and chiffonier 


vendee may be a part of the purchase money| complete with their contents to my niece.” 
remaining unpaid, in which case it is money Held, that the bequest was merely of personal 
belonging to the vendor and if not paid as|effects, that is to say, physical chattels, having 


directed can be recovered by enforcement of 
the statutory charge created by Sec. 55, 
Transfer of Property Act, or 

(2) it may amount to a covenant with an 
undertaking to relieve the vendor from his 


existing liability, in which case a suit on the|DE Sota JoserH v. EstHER Puiu. 


covenant would lie, or 
(3) it may be a mere promise to perform 


an act for consideration or a contract of|will. 


indergnity, in which cas@a suit for damages 
68 


some personal connection with the testator 
such as articles of personal or domestic use or 
ornaments, clothing furniture and so forth and 
would not include -money or securities for 
money found in the roll-top desk. KENNETH 
591 
——Construction—Vocabulary of testator 
to be discovered from the provisions of the 


In construing the language in a will what 


WORDS AND PHRASES WORDS AND PHRASES 


must be sought in every instance is the domi-|the Municipal Board, Benares claiming the 
nant intention of the testator. In interpreting|return of the octroi duty they had to pay on 
a provision in a will, it is always legitimate, and|electric fans imported into Benares. The 
frequently helpful, to look to other provisions |Municipality relied on Article 82 of the Sche- 
of settlement, in order to see what is thejdule of Octroi Rates dated 1922, which 
vocabulary of the testator and how he expresses|includes the word “hardware” as giving them 
himself with regard to other matters. authority to charge octroi duty on the fans 


Where the testator directed that certain|#2 question. The lower Courts decreed the 
villages shall pass to S and after him to his plaintiff’s suit. On second appeal to the High 
eldest son under the rules of succession laid|COUr% Young, J. dismissed the appeal and held 
down in Act I of 1869, beld, that the bequest that the word ‘hardware did not include an 
was really much the same as if it had been electric fan, and the Municipality was not 
expressed in favour of S and after him his heir- empowered to charge octroi duty on electric 
at-law, according to the statutory law of fans under the head of ‘hardware’, 


` intestate succession. KamMaKkHYA Dar RAM The Benares Municipal Board has now by 
v: KOSHAI CHAND. ` 299 Sanction of the Governor-in-Council added in 


, Y, 1932 as subject to octroi duty “All forms 
WORDS AND PHRASES—'Hardware— . : A ak 
Whether includes lecsiic fon, of electric goods including electric lights and 


fans”. Municipan Boarp, BENARES v. 
Certain electrical suppliers filed a suit against |KrIisEHNA & Co. 761 
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THE MUSLIM LAW OF INHERITANCE 


By Dr. MaHomep UrLan S. Jung, M.A., LL.D. 
Barrister-at-Law 


Some special cases of exclusion of heirs 


The Muslim heirs are subdivided into sharers and resi- 
duaries. Some sharers are liable to be excluded by presence 
of a sharer or by a residuary, and again some sharers are 
converted into residuaries and thereby are excluded from 
receiving their fixed shares. However there are some heirs 
known as primary heirs who are not liable to be excluded at all. 
These are (1) the heirs by marriage—the husband or the wife as 
the case may be, and (2) certain heirs by consanguinity, namely: 
the father, mother, son and daughter. 


There are some well known rules for exclusion of heirs 
whether sharers or residuaries, namely*:— 


(a) A sharer is excluded by any person through whom 
he is related to the deceased, and who may 
participate as a residuary.* 


(b) All collateral sharers are excluded by a lineal male 
descendant or ascendant who can also take as a 
residuary.” 


(c) A remoter sharer is excluded by a nearer residuary 
who is such that would convert such equally 
nearer sharer into a residuary.* 


(d) A half blood sharer is excluded by a full blood 
residuary who is such that would convert such 
full blood sharer. into a residuary.* 


(e) If the sharers take the maximum share, any other 
possible claimant would be excluded.” 


*'The basic principle of these rules appears to be that the nearer in 
degree excludes the more remote. 

1 e. g— The father excludes the true grandfather, full sister etc. 

~ ? e, g.—The son excludes the full sister, uterine brother etc. 

3 e. g.—The son excludes son’s daughter etc. 

t e, g—The consanguine sister is excluded by the full brother who 
converts the full sister into a residuary. 

5 e, g—Two or more daughters take the maximum share 2/3 and 
thereby exclude the son’s daughter, while with a single daughter the son’s 
daughter would take 1/6 as sharer. 

Similarly two or more full sisters exclude a consan guine sister. 


2 i ~ "CASES OF EXCLUSION 


The main object of these few pages is to take some special 
cases of exclusion by reason of such grouping of heirs that the 
inheritance is exhausted before the heir in question can take 
anything, or the sum total of shares awarded exceed unity and 
thereby the doctrine of ‘awl’? becomes applicable and all the 
shares awarded are reduced, and in such a contingency the heir 
in question is obviously excluded, there being nothing left for 
-him to take from. 


(a) The son’s son 


The son’s son is a residuary and is not excluded by any 
heir except the son, however in the following cases he cannot 
take any thing at all, owing to the inheritance itself exceeding 
unity or being exhausted by other existing heirs, 











1. Father .. 1/6 == 2/12 reduced to 2/13 
Mother or maternal 
grandmother . 1/6 = 2/12 do 2/13 
Husband . 1/4= 3/12 do 3/13 
Daughter 1/2= 6/12 do 6/13 
13/12 
2. Father 1/6 == 2/12 reduced to 2/15 
Mother or maternal 
grandmother .. 1/6== 2/12 do 2/15 
Husband 1/4= 3/12 do 3/15 
Daughters . 2/3 = 8112 do 8/15 
15/12 
3. Father .. . 1/6= 4/24 reduced to 4/27 
Wife .. .. 1/8 = 3/24 do 3/27 
Daughters . 2/3 = 16/24 do 16/27 
Mother or maternal 
grandmother . 1/6 = 4/24 do 4]27 
27/24 
4. Father .. _ 1/6 
Daughters 2/3 = 4/6 
Mother or maternal 
grandmother... 1/6 


i 


LAW OF INHERITANCE 3 


In the above examples we may substitute true grandfather 
for the father, if so then paternal true grandmother may 


be substituted for the mother and the solutions will be the 
same. 


5. Father or true 
grandfather or 
mother or true 





grandmother 1/6 = 2/12 reduced to 2/13 
Daughters 2/3 = 8/13 do 8/13 
Husband 1/4 = 3/12 do 3/13 

13/12 


Similarly in the above examples the son’s daughter co-exist- 
ing with these heirs would be excluded. And so would be the 
son’s son’s son h.l. s. though strictly speaking the latter is 
excluded only by the son or son’s son of higher degree. 


These solutions will be identically the same if we substitute 

for the daughter son’s daughter of a higher degree and include 

- a son’s son of a lower degree, namely the following example 

corresponds with the above example No. 5 and so on since the 

daughter and son’s daughter in effect both together take 2/3 
similar to the case of two or more daughters. 


Father or true 





grandfather 1/6 = l 2/12 reduced to 2/13 
Daughter 1/2 = 6/12 do 6]13 
Son’s daughter 1/6 = 2/12 do 2/13 
Husband . 1 4= 3/12 do 3/13 

13/12 


Son’s son’s son: Here there is no residue left for him. 


1 


(b) The full brother 


The full brother is excluded by the father or true grand- 
father or by the son or son’s son h. |. s. however in the follow- 
ing cases he cannot take anything, as the estate is exhausted by 
other co-existing heirs, or the sum-total of shares already 
allotted exceeds unity. 


4 CASES OF EXCLUSION 


6. Mother or maternal 
or paternal true 
grandmother . 1/6= 2/12 reduced to 2/13 


Husband . 1j/4= 3/12 do 3/13 


Daughters or son’s 
daughters or one 
daughter and son’s 
daughter or son’s 
daughters 2/3 = 8/12 do 8/13 





7. Mother or maternal 
or paternal true 
grandmother .. .. 1/6 


Husband . SID = 3ļ6 
Uterine brother and 
sister or uterine 


brothers or 
uterine sisters 1/3 


I 
N 
™ 
nN 


The case of the full sisters or sisters is identically same as 
that of the full brother. 


(c) The consanguine brother 


The consanguine brother is excluded by the son, son’s son 
h. 1. s. by the father or grandfather and also by the full brother 
or brothers. He is also excluded by the presence of the full 
sister along with one or more daughters or son’s daughters. 
Again he is excluded by the presence of a certain group of heirs 


as in above examples Nos. 6 and 7 and in the following’ 


additional cases. 


8. Husband 1/2= 3/6 reducedto 3/7 
Maternal or paternal 

true grandmother 1/6 do 1/7 

Full sister . Iie 3/6 do 3/7 


* 


10. 


11. 


12. 


13. 


14. 


15. 


LAW OF INHERITANCE 


Husband 
Mother 
Full sister 


Husband 
Full sister 


Husband 


Full sisters 


Uterine brother and 


Sister or uterine 
brothers or sisrers 
Full sisters 
Husband 


Mother or maternal 
or paternal true 
grandmother. 


Full sisters 


Husband 

Mother or maternal 
or paternal true 
grandmother 

Uterine brother and 
sister Or uterine 
brothers or sisters 


Wife oa 

Mother or maternal 
or paternal true 
grandmother 


Full sisters 


1/2 = 3/6 reduced to 


1/3 = 276 
1/2 = 3/6 
8/6 
1/2 = 3/6 
1/2 = 3/6 
1/2 = 3/6 
2/3 = 4/6 
7/6 
1/3 
2/3 
1/2 = 3/6 
1/6 
2/3 = 4/6 
8/6 
1/2 = 3/6 
1/6 
1/3 2/6 
1/4 = 3/12 
1/6 = 2/12 
2/3 = 8/12 





13/12 


do 
do 


reduced to 


do 


reduced to 


do 
do 


3/7 
4/7 


3/8 


1/8 
4/8 


reduced to 3/13 


do 
do 


2/13 
8/18 


6 CASES OF EXCLUSION 


16. Uterine brother or 
sister 1/6 
Full sisters 2/3 = 4/6 
Mother or maternal 
or paternal grand- 
mother : ; 1/6 
17. Uterine brother and 
sister or uterine 
brothers or sisters 1/3 = 2/6 
Full sister 1/2 = 3/6 
Mother or maternal 
or paternal true 
grandmother 1/6 
The case of exclusion of the consanguine sister is similar 
to the case of the consanguine brother, and she is also excluded 
by the presence of two or more full sisters or one full sister 
along with one or more son’s daughters. 


(d) The brother’s son, nephew 
The brother’s son, nephew, is excluded by the son, son’s 
son h. |. s., father, grandfather, one or more brothers, and by 
one or more consanguine brothers. And he is also excluded by 
the presence of certain heirs as in the following cases. 
18. Uterine brother or 
sister 1/6 
Husband 1/2 3/6 
Mother my 1/3 = 2/6 
19. Uterine brothers.or 
sisters or brother 


ll 


and sister 1/3 = 2/6 
Husband 1/2 = 3/6 
Mother or true 
grandmother ^ 1/6 
20. Husband 1/4 = 3/12. reduced to 3/13 


Daughters or one 
daughter and one 
or more son’s ; ae a 
daughters 2/3 = 8/12 do 8/13 


Mother or true ; 
grandmother 1/6 = 2/12 do 2/13 





13/12 


21, 


22. 


23. 


24. 


25. 


26. 


27. 


LAW OF INHERITANCE 


Husband 


Daughter or son’s 
daughter 


Full sister or consan- 
guine sister 


Husband 
Sister 
Husband 
Sisters 
Husband 


Daughters or son’s 
daughters 


Sister or sisters full 
or consanguine 


Uterine brother or 
sister 


Husband 


Sister full or con- 
sanguine 


Uterine brothers or 
sisters or brother 
and sister 


Husband 


Sister full or con- 
sanguine 


Uterine brother or 
sister 


Husband 


Sisters full or con- 
sanguine 


1/4 
1/2 = 2/4 
1/4 
1/2 
1/2 
1/2 = 3/6 
2/3 = 4/6 
1/4 = 3/12 
2/3 = 8/12 
1/12 
1/6 
1/2 = 3/6 
1/2 = 3/6 
7/6 
1/3 = 2/6 
1/2 = 3/6 
1/2 = 3/6 
8/6 
. 1/6 
1/2 = 3/6 
2/3 = 4/6 


reduced to 


do 


residue 


reduced to 


do 


do 


reduced to 


do 


do 


reduced to 


do 


do 


e 
4/7 


1/7 
3/7 


3/7 


2/8 
3/8 


3/8 


1/8 
3/8 


4/8 


28. 


29. 


30. 


31. 


CASES OF EXCLUSION 


Uterine brothers or 
sisters or brother 
and sister 


Husband 


Sisters full or con- 
sanguine 


Uterine brother or 
sister 


Full sister 
Consanguine sister. . 


Mother or true 
grandmother 


Uterine brother and 
sister or brothers, 
sisters 


Full sister 
Consanguine sister . . 


Mother or _ true 
grandmother 


Uterine brother or 
sister 


Full sisters or sister 
and consanguine 
sister or consan- 
guine sisters 


Mother or true 
grandmother 


Wife 


1/3 = 2/6 
1/2 = 3/6 


2/3 = 4/6 


9/6 


: 1/6 
1/2 = 3/6 
1/6 


1/6 


1/2 = 3/6 
1/6 
1/6 
7/6 
1/6 = 2/12 
2/3 = 8/12 
1/6 = 2/12 
1/4 = 3/12 





15/12 


reducedto 2/9 
do 3/9 


do 4/9 


reduced to 2/7 


do 3/7 
do 1/7 
do 1/7 


reduced to 2/15 


do 8/15 
do 2/15 
do 3/15 


32, 


33. 


34. 


35. 


LAW OF INHERITANCE 


Uterine brother and 
sister or brothers, 
sisters 


Full sisters or sister 
and consanguine 
sister or consan- 
guine sisters 


Mother or true 
grandmother 
Wife 


Uterine brother or 
sister i 

Full sister or con- 
sanguine sister 


Mother or true 
grandmother 
Wife 


Uterine brother and 
sister or brothers, 
sisters ; 

Full sister or con- 
sanguine sister 

Mother or 
grandmother 


Wife 


true 


Uterine brother or 
sister 


Full or consanguine 
sisters 


Wife 


1/3 = 4/12 











2/3 = 8/12 
1/6 = 2/12 
1/4 = 3/12 

17/12 
1/6 = 2/12 
1/2 = 6/12 
1/6 = 2/12 
1/4 = 3/12 

13/12 
1/3 = 4/12 
1/2 = 6/12 
1/6 = 2/12 
1/4 = 3/12 

15/12 
1/6 = 2/12 
2/3 = 8/12 
1/4 = 3/12 





13/12 


reduced to 


do 


do 
do 


reduced to 
do 


do 
do 


reduced to 
do 


do 
do 


reduced to 


do 
do 


4/17 


8/17 


2/17 
3/17 


2/13 
6/13 


2/13 
3/13 


4/15 
6/15 


2/15 
3/15 


2/13 


8/13 
3/13 
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36, 


37. 


38, 


39, 


40. 


CASES OF EXCLUSION 


Uterine brother and 
sister or brothers, 
sisters 

Full or consanguine 
sisters 


Wife 


Uterine brother and 
sister or brothers, 
sisters 

Full or consanguine 
sister 

Wife 

Uterine brother or 


sister 
Consanguine sisters 


Mother or 
grandmother 


true 


Uterine brother and 
sister, or brothers, 


sisters 
Consanguine sisters 


Mother or 
grandmother 


true 


Uterine brother and 
sister or brothers, 
sisters 


Full or consanguine 
sister 


Mother or 
grandmother © 


true 





1/3 = 4/12 
2/3 = 8/12 
1/4 = 3/12 
15/12 
1/3 = 4/12 
1/2 = 6/12 
1/4= 3/12 
13/12 
e 1/6 
2/3 = 4/6 
1/6 
1/3 = 2/6 
2/3 = 4/6 
1/6 
7/6 
1/3 = 2/6 
1/6 = 3/6 


reduced to 4/15 


do 
do 


8/15 
3/15 


reduced to 4/13 


do 
do 


reduced to 


do 


do 


6/13 
3/13 


2/7 


1/7 


LAW OF INHERITANCE 11 


41, Uterine brother and 
sister, or borthers, 


sisters . 1/3 = 2/6 reducedto 2/7 
Full or consanguine 
sisters . 2/3 = 4/6 do 4/7 
Mother or true 
grandmother s 1/6 do 1/7 
l 7/6 


42. Uterine brother and 
sister or brothers, 
sisters 1/3 


Full or consanguine 
sisters . 2/3 


43, Daughters or 
daughter and son’s 
daughter or son’s 


daughters 2/3 = 4/6 - 
Mother or true 
grandmother .. . 1/6 


Full or consanguine 
sister or sisters . . 1/6 (residue) 


44. Daughters or 
„daughter and son’s 
daughter or son’s 


daughters .. 2/3 = 16/24 
Wife 1/8 = 3/24 
Full or consanguine 
sister eo 5/24 (residue) 


45. Full or consanguine 
sisters or full sister 
and consanguine 


sister 2/3 = 8/12 reduced to 8/13 
Mother or true 

grandmother . 1/6= 2/12 do 2/13 
Wife .. .. 1/4 = 3/12 do 3/13 





13/12 


12 CASES OF EXCLUSION 


As regards other residuaries namely: (a) consanguine 
brother’s son, (b) full uncle, (c) consanguine uncle, (d) full 
uncle’s son (e) consanguine uncle’s son, each excludes the other, 
and in all cases where the full brother’s son is excluded they 
all in turn are excluded. 


These illustrations are cases of special exclusion of heirs, 
not under the well known rules of exclusion but under opera- 
tion of mathematical calculation the estate being either exhaus- 
ted or having exceeded unity all allotted shares are reduced, 
and consequently other possible claimants are also excluded. 
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AT THE 
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OF 


THE BOMBAY ADVOCATES’ AND PLEADERS’ 
CONFERENCE 
HELD AT POONA ON MARCH 3, .1934 








Mr. CHAIRMAN AND FRIENDS, 


I am deeply grateful to you all for the great honour you have con- 
ferred on me in asking meto preside over this Conference. I count it a 
special privilege to have the opportunity .of meeting so many members of 
the Bar of the Bombay Presidency assembled here in this Hall. I notice 
that in his Address delivered at the first session of your Conference in 
Bombay, your President, Dewan Bahadur T. Rangachariar, expressed the 
opinion that for a Conference like this a local leader of the Bar was best 
fitted to`take the chair as he alone could speak with authority and know- 
ledge on questions affecting the Presidency lawyers. I respectfully share 
that opinion but I imagine that you have thought ñt to ask a fellow-mem- 
ber of the Bar from Northern India to come and take part in your deliber- 
ations so that he may place at your disposal his knowledge and experience 
of the conditions in which the legal profession works in that part of the 
country. I wish that you had requested some one with greater wisdom 
born of riper experience and maturer years to assist you, but your choice 
having fallen upon me I cannot but obey your call, and do the best Į can. 


ALLAHABAD Bar 


Deak Bubuaus T. Rangachariar spoke to you ieh pride of ‘the fact 
that the Madras Bar can, with justice, claim to be an example, and a shining 
example, at least in one prominent aspect of the question affecting the pro- 
fession in India, viz., the unification of the Bar. We can in the Unjted Pro- 
vinces, with equal pride, lay a similar claim. In the Province of Agra which 
is-subject to the jurisdiction of the. Allahabad High Court there has never 

e 


14 


been any hard and fast distinction between the various branches of the pro- 
fession. In the High Court itself formerly two rolls of legal practitioners 
used to be kept, one was the roll of advocates and the other of vakils. In 
the former roll Barristers and Doctors of law of the Allahabad University 
used to be entered, and in the roll of vakils those, who had obtained law’ 
degrees from the Indian Universities or had passed the Vakil High Court 
Examination held by the High Court itself. The Judges of the High Court 
could also enrol on the roll of advocates any vakil of 10 years’ standing. 
This power was in recent years liberally exercised. ‘Though an advocate 
had a right of pre-audience, but on all sides, whether original, appellate or 
extra-ordinary, the vakils and advocates had equal right to appear, act or 
plead. There was, therefore, never any sense of inequality either in the 
High Court, or the Muffasil, between these two sections of the Bar. The 
High Court also used to hold another examination called the Pleadership 
examination and the pleaders thus qualified have only a right to appear, 
act or plead in the District Courts to which they are attached. While the 
pleaders can not appear in the High Court, but in the District Courts 
where they do appear, there is no distinction observed between advocates, 
vakils and pleaders. The pleadership examination has long ago been dis- 
continued and the number of pleaders is fast diminishing. With the 
passing of the Bar Councils Act the old time distinction between advo- 
cates and vakils has also completely disappeared and there is now only one 
roll, that of advocates. A cail to the Bar in England or Scotland does not 
of itself entitle any person to be admitted to the roll of advocates of the 
Allahabad High Court. The rules require one year’s reading in Cham- 
bers with one of the senior advocates of the Allahabad High Court. The 
rules do not make any distinction between any person who has obtained 
a law degree from any of the Universities in British India and a person 
who has been called to the Bar in England or Scotland. Both are treated 
alike and in case of every body seeking enrolment a year’s reading in 
Chambers in India is compulsory. These rules are, in my opinion, very 
beneficial in creating a sense of unity and solidarity in the Bar. The old 
world notions of the superiority of a barrister and inferiority of an Indian 
vakil have completely faded away and we have instead a good well-orga- 
nised Allahabad Bar. And recently on an objection that a barrister could 
not sue for his fees, a Full Bench of five Judges of the Allahabad High 
Court has definitely held that in the Province of Agra a barrister-advo- 
cate has exactly the same rights and liabilities, duties and privileges as any 
other advocate who has qualified in India. [Nihal Chand Shastri’s case 
(1933) A. L. J. 451]. 


Tue DUAL SYSTEM 


You have however, in Bombay, to cope with the dual system. The 
vested interests in the two Presidency towns owe their existence to causes 
which are well known to you and need not be recapitulated by me here. 
The rule that no advocate on the original side of the High Court of 
Bombay and Calcutta can appear and plead except on the instructions of 
an attorney is the kernel of the system. Now I think that this dual system 
should be considered and tested on its own merits. I do not know why this 
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system, if good or beneficial for the proper administration of justice, should 
be restricted only to the two Presidency towns and be not extended else- 
where. On the contrary if it is unnecessary and expensive then I do not 
know why the people living in these two Presidency towns should be made 
to suffer it any longer. The argument that the commercial classes, parti- 
cularly the European commercial community, are accustomed to the 
system and would be unhappy if they were not allowed to transact their 
legal business through attorneys, is in my opinion, not only beside the mark, 
but is also not well-founded. ‘There are, outside Bombay and Calcutta, 
many other places which have in recent years developed commercially. 
Karachi is one. Cawnpore is another. It is called the commercial capital of 
the United Provinces. In Cawnpore there is a large commercial community 
both European and Indian. Delhi is fast growing in importance from 
a commercial and industrial point of view. So are many other places 
throughout India. If the commercial people of Karachi, Cawnpore, 
Delhi, Lahore and Amritsar are quite satisfied with the legal facilities 
open to them and with the assistance which is rendered to them by vakils 
and advocates, I do not know any reason why the dual system should be 
insisted upon in the name of the commercial community of Bombay and 
Calcutta. The fact is that the dual system came into force at a time 
when the Bar in the Presidency towns was confined mostly to English 
barristers. It may be that those English barristers felt greater ease and 
convenience in carrying through their work in court on the instructions 
of attorneys and they would have felt greater difficulty if they had had 
to receive their instructions direct from their lay clients. But it is a 
matter of common observation that recruitment from the English Bar 
throughout India is becoming year by year more and more meagre and 
one can predict with confidence that in a very few years in all likelihood 
no English barrister or Scottish advocate would come and join the Indian 
bar. The barristers and advocates who now-a-days practise on the 
original side, both in Bombay and Calcutta, are mostly Indians themselves 
and they can take their instructions direct from the clients with as much 
ease and confidence as their brethren do who practise in other High Courts 
or in the Muffasil in the two Presidencies. Therefore, any argument based 
on the alleged convenience of the members of the Bar practising on the 
original side has now ceased to be valid. Then again we are told that 
the Judges on the original side can do their work with greater expedition 
if they have the assistance of counsel who are instructed by attorneys. 
This is, in my view, mere ingenuity and nothing else. If that were so 
then it would be a ground not merely for the retention of the dual system 
in the two Presidency towns but also for its extension throughout British 
India. If the dual system is conducive to the more satisfactory adminis- 
tration of justice then there is no reason whatever why the benefits of such 
a system should be restricted only to those fortunate Judges who sit on the 
original side in Bombay and Calcutta, and their brethren elsewhere should 
be deprived thereof. The truth of the matter, of course, is that the 
Judges are not concerned, in any way, as to how and from whom the 
counsel before them receive their instructions. What a Judge needs is the 
presence of counsel who has adequately mastered his case and is competent 
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and ready to render all possible assistance. 

The essence of the dual system is that the legal practitioners divide 
themselves into two groups, those who prefer to act and prepare the brief, 
and those who prefer to plead. This division of labour is voluntary and if 
the dual system were to be otherwise a justifiable one, I do not see any 
reason why there should be any grievance about it. The line of demarca- 
tion dividing the two groups is well-understood, and it is open to any 
legal practitioner to betake himself either to the one or the other branch 
of the profession. The-system, therefore, has to be tested on the ground 
of its utility to the public. , It may be that it is more efficient. It is 
bound to be efficient because the lay client places himself from the very 
commencement in the hands of a presumably competent legal adviser. 
The client’s case is prepared more thoroughly, the evidence is collected 
and sifted more carefully than he would himself be able to do. A legal 
practitioner who has to work both in and out of court single-handed 
may not find time to do the work so thoroughly. Granting all this, 
consider its frightful expensiveness. In a particular case, in view of the 
small property at stake or the simpleness of issues involved, a client may 
be content, and be reasonably content, with only a single legal practi- 
tioner, but the dual system makes it obligatory upon him to employ at 
least two, if not more, legal practitioners for every case large or small. 
This in itself must double the expense. One cannot at the same time 
shut one’s eyes to the fact gathered from every day experience every- 
where that attorneys and solicitors are apt to multiply costs by needless 
proceedings and correspondence. The costs on the original side in a con- 
tested case are ruinous. India’ is a poor country and-its people cannot 
afford any luxuries legal or otherwise. The very fact that throughout 
British India, outside the two Presidency towns, legal business of the 
greatest complexity and magnitude is carried through to the complete 
satisfaction of the Judges and litigants at a much cheaper cost to the pub- 
lic is proof positive that the compulsory intervention of another legal 
agent between the advocate and client-is wholly unnecessary. Not only 
in India but in many of the Dominions and colonies and in America, the 
home of the: Common Law, this institution of attorneys has been dis- 
pensed with. ‘These are the considerations which appeal to me strongly 
in favour of the abolition of the dual system in Bombay and Calcutta. 
The. people in England are wealthy and may cherish the dual system. 
They may be able to afford it, though even there complaints of the expen- 
siveness of legal proceedings are becoming more insistent. Attempts are 
being continually made to reduce the law costs. It may be that the 
English public may soon discover that mere partial remedies are not 
adequate, it is the system itself which requires complete overhauling. Be 
that as it may in England, we in India have to cut our coat acco. ding to 
our cloth, and I think, it is high time that the long suffering citizens of 
Bombay and Calcutta were freed from the’ enormous burden: imposed 
upon them by the working of the dual system. 
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INDIAN BAR ` j j : ' 


Before-I pass on from this topic I: should ‘like: to- hdd’ that we in 
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India ought to be proud of our Indian Bar. It is true that we owe a great 
deal to the English Bar for its examples of independence and fearless dis- 
charge of professional duties. But an imitative spifit is not the mos: 
conducive either to national advantage or to national self-respect. A 
member of the English Bar, be he an Indian or be he an Englishman, If 
he chooses to practise in India, must do so on the terms and conditions 
offered to him at the Indian Bar. Any affectations of superciliousness or 
superiority over his brethren of the Indian Bar are now-a-days completely 
out of place and only irritate and cause unpleasantness. The Indian 
Bar is becoming better organised and conscious of its strength. In Jegal 
acumen, intellectual subtlety, profound scholarship and forensic ability, 
it can hold its own with any other Bar in the world. It has produced 
eminent men of genius who would have been great anywhere in the 
world. Therefore talks of superiority and inferiority have to be dropped. 
It is the good of the Indian Bar as a whole which must be considered. If 
gentlemen who qualify at the English Bar and by reason of that qualifica- 
tion seek admission to the Indian Bar find conditions which are uncon- 
genial to them, they had better stay away, and work elsewhere. I am 
compelled to make these remarks because of what was said recently in 
the Legislative Assembly in the course of debate on a bill to remove all 
existing disabilities of members of the Indian Bar. On that bill you will 
probably express your opinion. In the United Provinces I am glad to 
say that the relations between the various sections of the Bar have been 
during the last fifty years and more completely harmonious. All have 
worked as brethren, members of a common profession. I hope that is 
the condition of affairs in your Presidency also and elsewhere in India: If 
it is not, it has got to improve. 


Att-Inpia Bar 


The proper organisation of the Indian Bar on right lines is a matter 
of vital importance. Within the Province there must be Bar Associations 
at every District Head-Quarters and if possible, even at the Head-Quarters 
of the sub-divisions in a ‘District. Every practising lawyer should be 
induced to join the Association in his’ District. Membership of an 
organisation lénds weight to the individual. Opinion of thé Bar as 
a whole on matters of domiestic concern can be effectively voiced 
and- at the same time proper control can be exercised over each 
member by the Bar as a body. For a Provincial organisation we have 
the Bar Council under the Bar Councils Act. The Bar Council is a 
statutory body which can act only within prescribed limits. Provincial 
Conferences of the kind which you are now holding serve a very useful 
purpose. They give the members of the Bar in the Province an oppor- 
tunity to establish personal contacts, and to promote a spirit of good 
fellowship and co-operation. Such Conferences can also give effective 
expression to the opinion of the Provincial Bar on larger questions of 
policy. Over the Provincial Bar Council we must have an All-India Bar 
Council. This is not a distant ideal but is perfectly practical politics. 
The wider’ interests of the legal profession are the same throughout India 
and it is only- meet that an All-India-Bar Council should be soon estab- 
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lished to give guidance to the profession as a whole and lay down lines 
for future growth and development of the Bar and protection of its 
special interests. "This end can be achieved by suitable additions to the 
existing Bar Councils Act. Meanwhile we need not wait for the passing ` 
of a legislative enactment. The existing Bar Councils can and should 
take a lead. I suggest that Conferences should be convened annually 
consisting of two or more representatives of each Bar Council in India 
to consider questions of common interest to the profession as a whole 
and for exchanging experiences and ideas. This Conference should work 
on a fixed agenda, record opinions and resolutions on questions relating 
to the welfare of the profession. These representatives may either be 
selected by the various Bar Councils themselves or the members of the 
profession in each Province may be asked to nominate their representa- 
tives directly at the time when the elections to the Provincial Bar Council 
are held in each Province. I do not see any difficulty why a Non-official 
All-India Council of the Bar in India should not grow up in this way 


in advance of any legislative measure in this behalf. 


BAR COUNCILS AND BAR TRIBUNALS 


Bar Councils have now functioned in each Province for nearly six 
years. The experiment, if it was an experiment, has been wholly suc- 
cessful. Bar Councils have acted, within the very narrow sphere allowed 
to them, with due restraint and a full sense of responsibility to serve the 
best interests of the profession. I can speak with some knowledge of 
the Allahabad Bar Council. During the last six years it has endeavoured 
to help the profession in every way. Rules of professional etiquette and 
conduct have been carefully drawn up, and references from members on 
doubtful points are welcomed. Its enrolment committee keeps a watch- 
ful eye on the due observance of the rules relating to reading in Chambers. 
I must here acknowledge the support and co-operation we have con- 
sistently. received from the High Court. The work of the Bar Tribunals 
has been eminently satisfactory and its findings have generally been ac- 
cepted by the High Court. I hold, and I hope in this I express the view 
of the Indian Bar as a whole, that the Indian Bar should be an independent 
self-governing institution. And for this purpose it is essential that the 
Bar Council should have larger powers, and indeed a dominant voice, 
over the conduct of the members of the profession. The Bar Tribunal, 
as at present constituted, is nominated by the Chief Justice, and is only 
a reporting authority. At the time the Bar Councils Act was enacted 
the point was raised in the Legislative Assembly debates that finality * 
should attach to the findings of the Bar Tribunal. But the High Courts 
were unwilling to part with power and the Government of India were 
naturally anxious to see how the Bar Tribunals work in the discharge 
of their duties. Experience has now been gathered of the working of the 
Bar Tribunals during the last six years and time has now come when Bar 
Tribunals should be invested with greater powers. It has been said that 
the Bar Tribunals are called upon to investigate not only questions re- 
lating to professional etiquette and ethics but also questions arising out 
of disputes between the advocates and their clients. It is said that even 
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in England while barristers are subject to the jurisdiction and authority 
of their own Inns of Court, solicitors are subject to the disciplinary juris- 
diction of the High Court. I do not think that is any sufficient reason 
for not entrusting the Bar Councils with complete jurisdiction over the 
members of the Bar on appeal from the Bar Tribunals. The Bar Tribunal 
is an independent body. There is no ground why the members of the 
Bar Tribunal should be supposed to have a perpetual bias in favour of 
the advocates accused before them of professional misconduct or irre- 
gularity. It is not correct to say that the Bar Tribunal is a Judge in 

‘ its own cause because the members of Bar Tribunals are senior members 
of the profession presumably having a full sense of responsibility, jealous 
of the honour of the profession, and fully alive to the necessity of maintain- 
ing traditions of the Bar in their full strength. 


INQUIRIES INTO PROFESSIONAL CONDUCT 


Further the wisdom of trying disputes between advocates and clients 
under the disciplinary jurisdiction of the High Court is more than doubtful. 
Such trials sometimes encourage litigants to prefer absolutely unfounded 
or false charges against advocates from ulterior motives. Many com- 
plaints are purely of a black-mailing nature. A trial under the discipli- 
nary jurisdiction is a very serious matter to the advocate concerned. Even 
though he may be acquitted; and acquitted honourably, it may cause im- 
measurable damage to his professional reputation and great pecuniary 
loss too. Charges of a civil nature against advocates or complaints which 

“ disclose the commission of criminal offences should, it is only proper, be 
in the first instance investigated in the ordinary civil and criminal courts. 
There the advocate would have complete opportunity of vindicating him- 
self under the ordinary process of law. If on full trial between him and 
his client, it is found that he has been guilty of unprofessional conduct 
then arises the opportunity for the exercise of disciplinary jurisdiction. 
Their Lordships of the Privy Council have also repeatedly expressed the 
same view. I need only refer here to the case of Kuar Har Prasad Singh 
where their Lordships observed that in cases of charges of a criminal nature 
against a practitioner, it was eminently fitting that criminal prosecution 
should precede any disciplinary decision. (I. L. R. 53 All. 183). If the 
course indicated by their Lordships of the Privy Council is generally fol- 
lowed there would be no danger of the interests of the client being sacri- 
ficed by a partial Bar Tribunal. It has now been taken as settled 

~ law that the court exercising disciplinary jurisdiction would not go behind 
a conviction, Therefore, the matter after conviction becomes much simpler 
and can be left safely to the judgment of the Bar Tribunal and the Bar 
Council without any danger of any miscarriage of justice. So far as ques- 
tions of purely professional etiquette and ethics are involved, it is in the 
fitness of things that the Bar Tribunal and the Bar Council, as the cus- 
todians of the honour of the Bar, should have a final say in the matter. 
And it is also only fair to the advocate concerned that if his conduct does 
not seem censurable to the members of the Bar Tribunal and his own Bar 
Council, then he should not run the risk of being held guilty on a charge 
of professional misconduct by the Judges. At the very least gn questions 
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of fact the findings of the Bar Tribunal should. not be; subject’ to review. 
HIGH PROFESSIONAL STANDARD ' 


It is needless for me to emphasize at this stage- the imperative neces- 
sity on the part of the members of the profession for observing the 
strictest rules of professional conduct. Every member of the profession 
has the honour of the profession entrusted to his care. The slightest de- 
viation from the paths of rectitude, integrity, honesty and professional 
uprightness not only involves him but brings the profession as a whole in 
disrepute in the public eye. It has been said in the past that members of 
the Bar did not show any anxiety to purge their own ranks of undesirable 
elements. ‘This slackness- may have been due not to an undue partiality 
to an erring brother, but to an absence of sense of responsibility in the 
matter. It may have been thought that it is none of our business to play 
the part of a spy and an informer, and it is for the Judges to discover and 
punish the guilty members of the profession. The situation has now com- 
pletely changed. While we insist on the one hand that there should, be 
no outside interference in the internal management of the affairs of the 
Bar, we must-for our own safety and for our own honour see to it that no 
one should be able to point at us a finger of scorn or contumely or even 
of criticism. We cannot afford now-a-days to let it be said that the legal 
profession tolerates amongst its ranks unworthy members. Those who can- 
not be trusted as worthy and honourable members of an honourable pro- 
fession, we must ourselves resolutely eliminate. I am not here uttering 
platitudes. I know the difficulties which beset the members of the profes- 
sion. _ I know under what temptation the junior members of the profession 
have to work and what obstacles they have to surmount before getting a 
foot-hold on the ladder of success. Whatever be the difficulties, if the Bar in 
India aspires to that status in the public eye which every one of us desires, it 
is absolutely. necessary that we should resolutely, to borrow a famous phrase, 
amputate the diseased limb ourselves. Complaints have been made in this 
connection that the Bar Council does not take any active part in this matter 
itself and that it does not bring offenders to book. But it is overlooked 
that the Bar Council is a statutory body with prescribed functions to dis- 
charge. It-can only lay down rules and investigate complaints when pre- 
ferred before the Council. It cannot hold any enquiries, nor has it the 
requisite machinery for the purpose. These functions can only be dis- 
charged by the Bar Associations in the Districts. The District Bar Asso- 
ciations have sources of knowledge and have also the means to set on foot 
proper enquiries. Apart from that, in these matters it is the pressure and 
force of professional opinion which counts and may .be sufficient of itself 
to set matters right. If any member of the Bar is found to act irregularly 
and in an improper manner a gentle remonstrance by the senior members 
of the profession would no doubt make the defaulter see the error of his 
ways. If he persists in his ignoble ways then a refusal to act with him 
and a little social ostracism will invariably be found completely effective. 
If that fails then the matter should be proceeded with further, complaint 
made and the delinquent brought to punishment.. Any partiality, any 
wilful shutting of the eyes, any connivance is fatal, not only to the future 
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career of the guilty member, but also to the true welfare of the profession 
as a whole, and specially of the younger members of it in that particular 
district. In these matters my experience is that the senior members of the 
profession have the most onerous duty cast upon them. They have to set 
an example of high professional morality in their own personal conduct. 
The senior members are the salt of the profession and if the salt itself loses 
its savour wherewith shall it be salted. I venture, therefore, to appeal to 
you to see to it that the profession as a whole is kept clean so that none may 
say the members of the legal profession are developing a trade union spirit 
with full liberty to do what they like without fear of consequences to them. 


Score oF DISCPLINARY JURISDICTION 


While the members of the Bar owe a duty to themselves to observe the 
highest rules of honourable conduct in the practice of their profession to- 
wards their clients, their colleagues and the court, I think the Bar as a whole 
also owes a duty to itself to protest respectfully against the too wide a scope 
given to the disciplinary jurisdiction by the Judges in some courts in British 
India. You are aware that during the past fifteen years the country has 
been passing through times of great stress and moment. National con- 
sciousness has developed enormously and political movements whose aim has 
been to achieve self-government by peaceful and legitimate means have 
been set afoot. This is neither the time nor the place to pronounce upon 
the wisdom or expediency of such movements. The question that this 
conference will have to consider is as to how far the members of the legal 
profession are at liberty to take part in such political movements.. If.the 
law of the land declares these movements illegal and penalizes participation. 
therein then anyone, be he a private citizen or a professional man, will 
suffer such punishment as may be inflicted by the courts of law. But the 
object of disciplinary jurisdiction, I conceive, is not punishment for hold- 
ing particular views nor the enforcement of a particular political doctrine 
or propaganda. The object and main purpose of disciplinary jurisdiction, 
as I ‘conceive it to be, is that the legal profession being an honourable one. 
its members should not be guilty of conduct unbecoming such an honour= 
able profession. In the exercise of their calling they should behave in a 
just, proper and honourable way. In the words of the late Sir Ausutosh: 
Mukerji, “the test to be applied is whether the misconduct is of such a 
description as shows him to be an unfit or unsafe person to enjoy the pri-' 
vileges and to manage the business of others in the capacity of a pleader, 
_ in other words unfit to discharge the duties of his office and unsafe because 
unworthy of confidence. His office is a very badge of respectability, a 
patent of trustworthiness, derived from his position on the court’s ‘roll of 
counsel; consequently he ought not be suffered to pass for what he is not’, 
The profession, therefore, is not meant for persons who have been guilty 
of dishonourable, base or immoral conduct. It, however, seems to me that 
the courts have in their anxiety to uphold the cause of law and order over- 
stepped the limits of this disciplinary jurisdiction. A man who is con- 
victed to imprisonment for holding particular political opinions or for 
activities in furtherance of any peaceful political movement may be a man 


of the highest possible character, a pride to his fellows and an ornament 
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of society. Such a political convict of today may be the minister of state 
of tomorrow. To suspend or disbar such a man for his political conduct 
seems to me to be exceeding the true limits of disciplinary jurisdiction. 
The truth is, as has been observed on high judicial authority, that judges 
are not to be trusted as sound exponents of public policy in matters like 
this.. Their disciplinary jurisdiction over members of the Bar ought to 
be strictly confined to matters arising out of the conduct of advocates in 
the discharge of their duties in their professional capacity. That on these 
matters of high public policy, opinions may differ is shown by the fact 
that while some courts have taken strong action during the last three years 
in the exercise of disciplinary jurisdiction against members of the bar for 
their political activities, Judges elsewhere in other High Courts have adopted 
a tore sober and neutral attitude. For instance, I may remind you that 
the late Pandit Moti Lal Nehru, in spite of his well-known political views 
and activities continued to be, till his death, an honoured and an acknow- 
ledged leader of the Bar of the Allahabad High Court, held in high res- 
pect and esteem by the Bench and Bar alike. In my opinion it would be 
dangerous to the independence of the Bar if the Judges were permitted 
to enforce rigorously not only the rules of professional conduct but also 
rulés of political expediency. A member of the Bar does not, simply 
because he is a member of the legal profession, cease to be a citizen. 

he is, like any other citizen or any other professional man, entitled to take 
part in public affairs according to his lights. So long as he continues 
to practise, he must of course abide by the recognised rules of professional 
conduct. I, therefore, venture to think that you acted wisely in adopt- 
ing in your first Session in 1931 the following Resolution:— 

“This Conference is of opinion that the penal provisions in the Bar 
Council Act (Act XXXVII of 1926) and the Bombay Pleaders Act 
(Bombay Act XVII of 1920) are vague and wide, and that they should 
be limited so as to apply to cases of misconduct of a strictly professional 
kind or offences involving moral turpitude only. Participation in any 
political movement or conviction therefor should not be deemed to be 
misconduct entailing any disqualification. 

This Conference is of opinion that necessary amendments in the 
relevant sections of the said Acts should be made without delay.” 

I am glad that this matter has attracted the attention of non-official 
members in the Legislative Assembly and recently a bill has been intro- 
duced for expressly limiting the scope of the disciplinary jurisdiction in the 
manner indicated in your Resolution. I think the conference should 
reiterate its opinion about the propriety of the proposed amendment. In 
this connection it is somewhat amusing to note that though all the re- 
ported decisions which bring acts not done in a professional capacity 
within the ambit of disciplinary jurisdiction, refer in support to a short 
judgment of the Privy Council in the case of Shankar Ganesh Dabir 
(I. L. R. 49 Calcutta, 845), but the very significant sentence used by 


Lord Buckmaster to the effect that “their Lordships expressly desire to. 
make plein that their opinion -carries with it no approval of or reflection. 


upon the order against which’ leave to appeal is sought” has not attracted 


that attention which is due to the expression of such an opinion. ‘That, 
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-case as you may be aware arose out of an order refusing to renew the 
certificate of a pleader on the ground that that pleader had taken part 
in a movement for tke abolition of a particularly iniquitous tax on culti- 
vators. The guarded language used by Lord Buckmaster carries with it 
its own meaning. 


CONGESTION OF BAR 


I now come to a matter which is exercising the minds of all the mem- 
bers of the profession throughout British India. I refer to the over- 
crowding of the bar and the ever-increasing number of those who join it. 
The present situation naturally fills one with anxiety and concern for the 
future. In some quarters it is freely alleged that the number of new 
entrants to the Bar must be limited. Others, while nominally not in 
favour of making the profession a close preserve, seek to achieve the same 
end by suggesting that either the law courses should be made more and 
more expensive or the staridards of Law examinations should be raised 
higher and higher. Yet others say that the Bar Councils should take 
legal education in their hands and do something, exactly what I do not 
know. It may be that the congestion in the Bar in the Bombay Presi- 
dency where people are more commercially and industrially-minded may 
not be so grave as it is in the United Provinces where careers open to 
educated young men are very few indeed. I do not dispute the desir- 
-ability in the abstract of the Bar Councils undertaking the responsibility 
of providing and controlling legal education in order to enforce a sufi- 
ciently high standard of knowledge of law in the students; but the means 
at the disposal of the Bar Councils are very meagre and I do not see any 
prospect in these days of economic depression of the Bar Councils find- 
ing money adequate for the purpose. There is great force in the con- 
tention that mere duplication of machinery for imparting legal educa- 
_tion will not solve the problem. Already on the faculties of law of the 
Universities, I speak with particular knowledge of the faculties in the 
Universities of Allahabad, Agra, Benares and Lucknow, the best legal 
“talent is fully represented. The Universities are anxious to make the 
best possible arrangements for imparting legal education. If there is any 
tardiness on their part, they can, with slight pressure from the Bar Councils 
and the High Courts, be made to carry out the desired reforms. In my 
opinion as compared to the state of affairs prevalent twenty five years ago, 
the standard exacted by the Universities from law students has arisen fairly 
high and I further.think that a mere raising of the standard will not 
reduce the number of successful law graduates. I have been an examirier 
„in the various Universities in the Law examinations for very many years 
and from my experience I can say that the candidates for the LL.B. exa- 
minations show a decided familiarity with their subjects. The truth is 
-that the law students, who are already graduates in Arts or Science, take 
themselves very sericusly. Every student is anxious to qualify himself 
‘as quickly as he can so that he may start earning his livelihood and does 
not. spare any effort on his part to master his subject in order to get 
-through ‘the examinations. I do not think it is fair or just fo lay the 
‘blame upon the teachers in the universities or the examiners for the exist- 
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ing conditions. If the admission to the profession is to be restricted, it 
must-be done by fairly open avowal and not by devious methods. Either 
the Bar Council should definitely say that the enrolment would not exceed 
a particular number in the year or the universities should declare that 
they would only admit into the law classes up to a certain number and 
no more. Restriction in enrolment was, several years ago, tried in the 
Punjab but the experiment failed and had to be discontinued. I do not 
think the public will tolerate it now-a-days. It is undoubtedly heart- 
breaking to find a large number of young men joining the profession for 
‚whom evidently there is no prospect and who are handicapped from the 
„very. commencement of their careers by serious financial difficulties. But 
‘what are they to do? People think that in the legal profession a man 
might make something while elsewhere he is faced with starvation. The 
real remedy, of course, is to find new avenues for employment. The 
legal profession has for at least half a century in this country and more 
been considered to be a profession in which admission is free. In this 
profession alone a poor man’s son-can find full scope for his talents. 
This claim has not been without justification because instances are numer- 
ous where men facing tremendous odds have reached summits of pro- 
- fessional success by sheer dint of merit. So has it been in the past and 
so will it continue to be in the future. One can only make an effort to 
avoid unnecessary suffering of those who are not suited to the practice of 
the law. That can be done not by restricting admissions but by creat- 
ing new fields where young men who have been driven to the legal pro- 
fession by sheer helplessness may find room for successful careers. 


DUTIES OF SENIORS TOWARDS JUNIORS 


This brings me to a consideration of the duty which the senior mem- 
bers of the profession owe to the younger ones. I am not quite familiar 
‘with the practice prevalent in the Bombay Presidency in regard to the 
‘employment of junior and senior counsel in a case. It will not, I believe, 
be questioned by any fair-minded member of the Bar that it is up to the 
“seniors to leave a fair proportion of work for the younger members of 
the profession. ‘This can be done only by imposing upon oneself a self- 
denying ordinance. In England the same end is reached by junior mem- 
bers taking silk as it is called and being appointed King’s Counsel. A 
K; C. cannot appear without a junior and it is expected that unless there 
be exceptional circumstances a flourishing junior ought to apply to the 
Lord Chancellor for silk so that less important work may be released for 
the junior members of the Bar. It isa matter for regret that the efforts 
-of Sit Hari Singh Gour for a like institution in the Indian Bar have not 
-so far been successful. Such an institution would be of immense benefit 
-to the junior members. In its absence I think the members of the Bar 
_ practising in the High Court or in the District Courts can introduce a 
similar system on a voluntary basis. As this problem exists everywhere, 
you may be interested 'to know the system which we have introduced-in 
the Allahabad High Court Advocates’ Association. The Association has 
‘authorised its President to put the names of such members of ‘the profes- 
“sion whom he may consider suitable by reason of their eminence and 
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large practice on a seniors’ list and any member of the Bar who has been 
so named cannot appear in any case in the High Court without a junior 
being associated with him. This rule has been in force for the last-five 
years and it has worked very satisfactorily. It has given opportunity to 
a large number of deserving juniors to show their mettle and has assisted 
really competent young men in coming to the notice both of the Judges 
and the`litigant public. In this connection I wish also to emphasise an- 
‘other important aspect of the matter. It is not enough that a senior 
should demand the association of a junior with him, but it is further 
imperative that the selection of the junior should be left to the unfettered 
choice of the litigant. It happens everywhere that senior members of 
the profession have got their sons or near relations practising with them; 
and if the rule as to the association of a junior were to be nominally 
complied with by the engagement of the son or any other near relation 
and the client was directly or indirectly persuaded against his own will 
‘or judgment into making such an engagement, nothing would be more 
unfair or more unjust to other, and possibly more competent and deserv- 
ing, members of the junior bar who have not the good fortune of being 
related to or otherwise connected with the senior advocates in their dis- 
tricts. I personally think that it ought to be regarded as professionally 
very irregular on the part of any member of the Bar to exert pressure, 
directly or indirectly, upon a client to engage a particular lawyer, thougl: 
-of course, when asked, a counsel may very well suggest the name of 
another adyocate whom he may consider to be the best fitted for under- 
taking that particular case. There should be no favouritism among the 
members of the profession and every young man should have a fair and 
. open field for the exercise of his talents. In the Allahabad High Court 
we have also adopted a rule which ensures a fair proportion of fees for 
the junior counsel calculated on the basis of the senior’s fees. It varies 
having regard to the importance of the case but there is always a well- 
understood proportion. I hope some such practice prevails in the Bombay 
Presidency also. . 


SUPREME COURT AND ITs POWERS 


I now turn to some topics of wider interest. . The first and foremost 
is the establishment of a Supreme Court in connection with the new 
constitution which is in store for this country. I think one may now 
safely say that Indian public opinion does not view with equanimity the 
existing state of affairs with a court of final appeal situated thousands of 
miles away in London. Both professional and political opinion is strongly 
in favour of the establishment of a Supreme Court in India. There will, 
of course, be much difference of opinion as to the constitution and the 
powers of the Supreme Court and you will no doubt record your consi- 
dered opinion on this question. 


Too MANY ‘APPEALS 
ae :--Speaking for myself, I regard with feelings almost akin to-dismsiy 
‘judicial proceedings which ‘permit: an: indefinite series of. appeals from 
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court to court. If I had my way, I would give only one appeal on all 
-questions of fact, the appeal being heard by as large a number of judges 
-as can possibly be managed, in no case less than. three. My experience is 
that the greater the number of Judges on the Bench, the lesser the margin — 
of error. and the greater the prospect of a sound, just and righteous deci- 
sion. The ancient institution of Panchayat in this country—taking it 
in the broad sense of a decision by a bench of at least five Judges—was 
based on a great knowledge of human nature. A single Judge may 
sometimes prove a great danger. He may be eccentric, he may be per- 
verse, he may be obstinate and he may be a faddist, and when a particular 
notion has entered his head, no amount of advocacy will get it out of 
it. The greater the number of judges hearing the case, the greater the 
room for argument and play of commonsense. The personal angulari- 
ties are rubbed off." Therefore I would prescribe that every appeal of any 
importance should be heard in the High Court by a bench of not less 
than three Judges and in bigger cases, by a bench of even five Judges. 
From such decisions I would have a further appeal only with the leave of 
the appellate court and in exceptional cases by the special leave of the 
Supreme Court. Litigation from court to court is a curse and ruins the 
parties. There is no certainty that the decision of a higher court is bound 
to be more correct, particularly on points of fact, than that of the lower 
court. ‘Therefore it is much more desirable that there should be a satis- 
factory’ hearing in two courts rather than an unsatisfactory hearing in 
three, four or five courts one after another with ever increasing costs to 
the parties. It is also not to be lost sight of that with the establishment . 
of a Supreme Court, care must be taken not in any way to lessen the 
prestige of the High Court in each Province. For all practical purposes 
the High Court will continue to be the final court of appeal in the Pro- 
vince. Provisions for too many appeals to the Supreme Court should, 
in my opinion, be deprecated. Particularly in criminal matters, involv- 
ing no questions of law and in which findings are concurrent, there should , 
be no further appeal to the Supreme Court. Quasi-appellate jurisdic- -{ 
tion which is already exercised by the Governors and the Viceroy on petitions 
for mercy is a sufficient check against miscarriage of justice. But where 
the High Court has convicted on appeals against acquittals, (assuming 
that such appeals continue to be allowed), further appeal to the Supreme 
_Court may be permitted. 


DIVISIONAL Courts OF APPEAL 


In this connection I must say that I have always regretted that the - 
recommendation made by the Civil Justice Committee for the establish- 
ment of Divisional Courts of appeals in the Muffasil was turned down by 
the Government, probably on financial considerations. I regret that the 
scheme did not attract the attention which it deserved. As you: know 
a finding of fact concludes a second appeal and the Privy Council has 
laid down over and over again that the High Court has no jurisdiction 
to interfere with a finding of fact no matter how erroneous and perverse 
it may be. Every practitioner in the High Court comes across cases in 
which decisions are palpably. wrong resulting in grave miscarriage. of 
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justice, but to no avail: I have, therefore, always maintained that Govern- 
ment owes it-to the humbler. litigants whose cases-are disposed of finally 
in the lower appellate courts to ensure, so far as it may be possible, a 
correct decision. In this view of the matter the proposal for the estab- 
lishment of Division Benches consisting of two District Judges or two 
Subordinate Judges for the hearing and determination of appeals in the 
lower courts was`a very salutary one. A two Judge decision is always 
bound to be more satisfactory than the decision by a single Judge. And 
speaking for myself I would even be prepared to curtail the right of 
second appeal to some extent in order to obtain a hearing by Division 
Benches in the lower appellate courts. A second appeal from such Divi- 
sion Courts may either be allowed by the leave of that court or on special 
leave granted by the High Court in cases. which raise important questions 
of law or procedure. A similar provision has now been inserted in the 
Letters Patent of the various High Courts to regulate the right of appeal 


“under the Letters Patent. I personally do not much value this right of 


too many appeals. What I am anxious for is a satisfactory hearing by: 
two or more competent Judges in the first appellate Court. 


- CONSTITUTION OF SUPREME COURT 


As to the constitution of the Supreme Court, I think we must make 
it clear that enlightened public opinion in this country will not be satis- 
fied unless all the appointments are made direct from the Bar. The 
Supreme Court must consist of the best legal talent available in this 
country. Its recruitment must be solely’on the ground of merit. It 
would be lamentable indeed, if in the highest court in this vast continent, 
the appoiritrnents should be in the slightest degree influenced by consi- 
derations of caste or creed. In my opinion, there should be only one 
restriction and no other, namely, that the Judge to be appointed should 
be a member of the Indian Bar. In any case if 4ppointments from the 
English bar are for some time inevitable we must protest against any 
proportions being fixed in such appointments and further if we must 
have English Judges on the bench of .the Supreme Court, they must be 
really first class eminent lawyers who have made their mark at the English 
or Scottish Bar. We don’t want second rate men who have achieved no 
distinction at the Bar in their own country. 


SUPREME CouRT AND RULING PRINCES 


May I also express 4 devout wish that the Indian Ruling Princes may 
agree to accept the advice of the Supreme Court as to the exercise of their 
final judicial jurisdiction in their own States. In all the important Indian 
States High Courts-or Chief Courts have already been established and I 
know that many enlightened rulers are anxious to divest themselves of 
their’ judicial functions as much- as’ possible. In‘some States they have 
appointed judicial committees on the model of the Judicial Committee 
in England and the ruler is almost always -guided by the advice tendered 
by this Judicial Committee. But leaving aside some very large States, 
it-is, not. within: ‘the financial resources’ of -Indian States to make available 
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to’ their subjects for the decision of their disputes high legal talent. It’ 
would, therefore, be conferring a very great boon on their subjects, if the 
Judicial machinery provided by the Supreme Court were to be availed 
of by the Rulers and Princes of Indian States for the settlement of the 
disputes of their subjects. In short the Supreme Court may well be 
regarded as their Judicial Committee with duty to advise on such important 
cases as may be referred to them by the State concerned. 


HictH Courts—APPOINTMENTS OF JUDGES 


What is true of the appointments to the Supreme Court would also 
apply to those in the High Courts. Indian opinion has been agreed for 
generations past that appointments to the High Court should be made 
from the Bar. I am not saying that a member of the Indian Civil 
Service can not make or has not made in the past a good and learned Judge, 
but for one successful Judge from the Indian Civil Service you and I 
can name very many who have been unsuccessful. No blame attaches 
tothem. They are not trained in the law and in the High Court we require 
really learned Judges with sound grasp of legal principles. It is not fair 
to a member of the Indian Civil Service who has been a District and 
Sessions Judge in the Muffasil and who has for many many years con- 
cerned himself with nothing but deciding criminal appeals and criminal 
sessions trials, to make him sit on the bench of the High Court where he 
is called upon to hear and determine vexed and subtle questions of Hindu 
and Mohammadan law, of company law and of law of real property. 
Such a Judge finding himself in this predicament either surrenders him- 
self entirely to the judgment of his brother on the Bench or makes egre- 
gious mistakes. It is an old cry. It has so far gone unheeded. J hove 
that with the increasing pressure of public opinion through the legislative 
councils, this practice will cease and recruitment to the High Courts 
would be made from the Indian Bar alone. 


PERIODIC REVISION OF STATUTES 


Apart from the urgent necessity of codification of the Hindu law, 
you might also consider the existing chaos arising out of the divergent 
interpretation of All-India Statutes. It is to my mind nothing short 
of a scandal that on Statutes like the Indian Limitation Act, the Indian 
Contract Act and the Transfer of Property Act there should be such 
serious conflict of judicial opinion from court to court. On every im- 
portant point, with the facilities in the matter of law reports now avail- 
able, it is open to a practitioner to find authority for any possible inter- 
pretation of a Statute. Sometimes on a statute like the Indian Railways 
Act on the same cause of action, if a litigant were to sue, let us say, in 
the Bombay High Court, he would get a decree in his favour and if he 
were to sue in the Allahabad High Court his action would be dismissed. 
It is lamentable that uniformity in decisions can only be had under the 
existing gircumstances by decisions of the Privy Council and such final 
decisions may have to wait the bold adventure of an enterprising litigant 
across the waters. I think the profession may well insist upon the setting 
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up by the Legislative Department of a Statutory Commission whose busi- 
ness it should be to examine at stated intervals of five years or less diver- 
gent decisions rendered by the various High Courts, and whenever neces- 
sary recommending amendments in statutes so as to express the real inten- 
tion of the legislature by the employment of clearer and unequivocal lan- 
guage. Whenever a case is, several years later, overruled either by a Full 
Bench decision of the same court or by a decision of the Privy Council my 
thoughts invariably turn to those unlucky litigants who may have been 
damnified in liberty or property by the earlier decision now pronounced 
to be incorrect. I submit that in a vast country like ours, where so many 
courts of appeal are situated and with a population so poor as ours, it is 
the duty of the legislature to make plain its intentions by precise and 
unambiguous language, and wherever thc law has been incorrectly ex- 
pounded, to intervene as quickly as possible to set the matter right and 
not leave it to the courts themselves to reconsider their incorrect decisions. 
The course of a decision which is subsequently overruled may be traced 
thus: It is for sometime at least followed blindly by several Judges. 
Then it is distinguished. Then some bolder Judge doubts it. Ultimately 
someone refers it to a Full Bench where it is buried. But before it is 
buried, it may have done incalculable harm. 


Law REPORTING 


A reference to the incorrect High Court decisions brings me to 
another matter which is also well worthy of your consideration. I refer 
to the publication of numerous law reports, official and non-official. As 
to the official Indian law reports, the complaint is, and it is a well- 
founded complaint, that they are belated and meagre. But in the 
opposite direction we have an enormous number of non-official law 
journals published all over the country whose sole aim seems to be to 
dig up and give publicity to cases of all sorts and description to the 
utter confusion and perplexity of the practising lawyers. You will 
agree with me, and I speak with some experience of the art of law 
reporting, that no decision is worth reporting, and not only is not worth 
reporting but positively is unfit for reporting, which does not lay down 
or expound some new rule of law, or furnish a useful instance of the 
application of old settled principles to new sets of facts. The report of a 
decision which turns purely upon facts or merely re-states the law is not 
only apt to increase the labour of the practitioner, but may sometimes 
confuse the judgment of the Judge. ‘The solution of this problem lies 
in the hands of the members of the Bar themselves. They can easily 
signify their approval or disapproval of a particular law journal by appro- 
priate action or inaction on their part. 


CoNCLUSION 


Gentlemen, I fear, I have trespassed too long upon your patience. 
Avoiding generalities, I have endeavoured to put before your different 
aspects of various important questions which merit your attention. I 
have every hope that out of your united wisdom you will be able to 
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LIBEL IN A SOUND FILM 


The case of Princess Youssoupoff v. Metro-Goldwyn-Mayer 
Pictures, recently heard before Mr. Justice Ivory and a special jury 
and decided on March 8, 1934, will surely rank as one of the notable 
trials of this century. Apart from important questions of law 
relating to libel arising out of moving pictures, the facts disclosed 
in the evidence were of an extraordinary nature. In the humdrum 
atmosphere of an English Court of law the Judge and Jury were 
told of dramatic events in the Imperial Court of the Czar of Russia. 
How a monk acquired tremendous influence over the royal family 
by wielding hypnotic powers, what life he led, what sinister influence 
he was supposed to exert in the early history of the Great War and 
how he was murdered in pursuance of a conspiracy entered into 
between high personages closely related to the royal family was all 
related in a matter-of-fact way in evidence. Apart from evidence 
given by approvers, we do not remember to have read in recent years 
evidence given by a conspirator as to the part he played in a suc- 
cessful conspiracy to kill. It is, as The Times put it, a thrilling 
story, of nocturnal conspiracy and murder committed for motives 
of the purest patriotism, leading to a ghastly closing scene amidst 
the icé of the Neva; and it raises a vast moral issue, the issue that a 
hundred philosophers have debated under the name of the lawful- 
ness of tyrannicide. In its legal aspect the case furnishes but an- 
other illustration of the application of well-known principles to 
ever-changing sets of facts. Actionable libels are generally in writ- 
ing or in print but the defamatory matter may be conveyed in some 
permanent form, for instance, a statue, a caricature, an effigy, chalk 


marks on the wall, signs or pictures. The present case was one of 
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a libel contained in a sound film. ‘Then again it is well-settled that 
though it must be proved that the statement complained of was 
published of and concerning the plaintiff, it is no defence that the 
defendant never intended to defame the plaintiff or was even un- 
aware of his existence if reasonable people will think the language 
to refer and to be defamatory to the plaintiff, Hulton & Co. v. Jones, 
[1910] A. C. 20. The case is of the utmost importance to the film 
industry. It gives a clear warning that when dealing on the screen 
with events within living memory it is exceedingly dangerous to 
mix imaginary characters with real ones. The whole complaint of 
the plaintiff in the case was that though the defendant might have 
intended to refer to another or even wholly fictitious person yet 
a leading character in the pictures would be identified with the 
plaintiff and thereby she would be exhibited all over the world in 
an odious light. Having regard to the exceptional nature of the 
case and to the circumstance that this particular sound film might 
be familiar to some of our readers as it has been exhibited in various 
parts of India, we have no doubt that a short account which we 
reproduce below from The Times will be found both interesting and 
instructive. 


Princess Youssoupoff v. Metro-Goldwyn-Mayer Pictures, Lid. 


Princess Irina Alexandrovna of Russia, the wife of Prince Youssoupoff, of Rue 
Guttenberg, Boulogne-sur-Seine, Paris, claimed from Metro-Goldwyn-Mayer Pic- 
tures, Limited, cinematograph film producers and distributors, of Upper St. 
Martin’s Lane, W.C., an injunction restraining the defendants from publishing, or 
licensing the publication of, a sound film entitled Rasputin, the Mad Monk, with- 
out excising therefrom any portrayal of a character in the film called “Princess 
Natasha.” She also claimed damages for an alleged libel which she said is contained 
in the film. 

The Princess said that the defendants published in the film pictures and words 
which were understood to mean that she (the Princess), therein called the “Princess 
Natasha,” had been seduced by and was the mistress of Rasputin. i 

The defendants denied that the film was defamatory and further said that 
it did not refer to the Princess. 

Sir Patrick Hastings, K.C., and Mr. St. John Field appeared for the Princess; 
Sir William Jowitt, K.C., Mr. H. J. Wallington, K. C., Mr. V. R. Idelson and 
Mr. Sylvester Gates for the defendants. 

Sir Patrick Hastings, in opening the case, said that the plea that a character 
in a book or a film was fictitious was not available if it could be shown that 
people thought that it referred to the person who complained that he had been 
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libelled. He would call diplomats and many other people who would’say that 
they had no doubt that the film referred to the Princess. 


’ The Piincess was one of the few surviving members of the Russian Royal 
Family. Her mother was the Grand Duchess Xenia, a sister of the late Tsar. Het 
father was a cousin of the Tsar. Prince Youssoupoff was the sole surviving 
member of one of the most remarkable Russian families. One: of his ancestors 
had been the reigning monarch of Tartary, and when Tartary was conquered by 
Russia his ancestors were granted large tracts of land in Russia and became prob- 
ably some of the richest people in the world. 


The defendants produced a film about Rasputin, who was generally supposed 
to be the evil influence of Russia during che early years of the War. It was 
generally known that Prince Youssoupoff, in pursuance of what he considered. to 
be his duty to his country, himself assassinated Rasputin to par an end to his 
evil influence. 


- "The true facts of the historical aras with which they were concerned, 
said counsel, were as followed. In 1913 there was celebrated in Russia the 300th 
anniversary of the Romanoff dynasty. All the Russian Royal Family attended 
with representatives of other countries. The Princess, being intimately associated 
with the Tsar and Tsaritsa, attended the celebrations. She was then engaged to 
her present husband. 


In 1914 the Princess was maned to Prince Youssoupoff with great Court 
ceremony, she being given away by the Tsar. 


By the time that the War -broke out Rasputin had appeared in Russia. He 
was’ apparently a- peasant with some more or less unjustifiable claims to religion. 
He was known as some sort of a monk. He was 2 man with extraordinary hypnotic 
power and was entirely a ues His object in life was solely his own 
advantage. 


The peculiarity of his position was ar he had obtained an avido 
influence, over the Royal Court., He had achieved that mainly owing tọ the fact 
that’ the little Cesarevitch was desperately ill from a disease which rendered him 
liable at any time to bleed to death. All the doctors who had been summoned 
had been unable to cure him. Rasputin claimed that he could effect a cure. He 
was introduced into Court circles and undoubtedly for the time he saved the boy’s 
life: ‘Thereafter Rasputin had an absolute influence over the Russian Royal Family. 
If at any time his influence seenied to wane, immediately the poor little Cesarevitch 
became much worse. 


In the early years of the War Rasputin’s position in Russia was sial 
understood to be an absolute menace. That came to the knowledge of Prince 
Youssoupoff, who determined to find out for himself if the menace of Rasputin 
was real or imaginary. 


He deliberately laid himself out to get in touch with Rasputin, said Sir Patrick 
Hastings. “He pretended to be enormously influenced by Rasputin, who was a 
most revolting creature with gross, licentious habits, and pretended to admire him. 
Rasputin told bhim that he had obtained assistance from some of those peculiar 
people who live in monasteries in Tibet and that they had given him some amazing 
healing herbs. He said that the Tsaritsa could never get rid of him because he 
could cure the Cesarevitch one day and kill him the next by giving, or withhold- 
ing, these drugs of which no one else in Europe knew anything. 

Rasputin told the Prince that he was in the pay and employment of the 
German Government and that the plan on which he was engaged with others was 
to-work on the Tsar to sign his abdication and then to appoint the Tsaritea as 
-Regent, when he, Rasputin, would -be the supreme rulér of Russia. wale 
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Prince Youssoupoff was in touch with friends who had only the interests of 
Russia at heart. They knew that they could do nothing by telling the police or 
any other authority, and they decided that there was only one course open to them 
—that they themselves should rid Russia of ‘this man. Prince Youssoupoff was 
quite determined to take all the blame himself. 


Rasputin had boasted that he knew that he was in danger of assassination, 
but that nobody could touch him. He said that he had antidotes for every poison 
in the world. He had also said that he was the ‘chosen of God’ and immune from 
any attack. 


The Prince was determined that he would kill Rasputin in his (the Prince’s) 
house. At that time the Prince had:one of ‘the great palaces in St. Petersburg, 
the Moika Palace. ‘here was a way into that palace which led to an underground 
room. ‘The Prince had been supplied’ with poisons which he believed to be with- 
out antidote, and it was arranged that the food to be set out in the underground 
room—cakes and wine—should be poisoned with enough poison to kill 20 men. 


Rasputin, who was a-gross and voracious eater, ate the cakes and drank the 
wine, but to the horror of Prince Youssoupoff, they had little effect on him. 
But the Prince was determined that Rasputin must die, and so -he took a revolver 
and shot him. Rasputin fell, apparently dead. Afterwards he revived and had 
to be shot again. Then his body was thrown into the river, where it was found 
later. 


The Prince made no secret of what he had done,-and maybe every one in 
Russia breathed a sigh of relief. He was arrested, and for a long time it was not 
known what the Tsar would do to him. In the end he was exiled from St. 
Petersburg.. His br ag him, and they remained out of St. Petersburg until 


the revolution occurr 


They have now, of course, left Russia, practically penniless, and they live 
with ‘merely a memory of those days which this film has brought back to them. 


Sir Patrick Hastings then drew attention to what he said were the similarities 
between the facts which he had related and the incidents in the film. 


The facts of Prince Youssoupoff’s life had been published to the world and 
it could not be suggested that Prince Chegodieff in the film was a different person 
from Prince Youssoupoff. The jury would hear that there was no other princess 
in Russia who, at the relevant time, was of the same age as, or who approached the 
position held by, Princess Irina. 


“There is one other matter,” said Sir Patrick Hastings. ‘Perhaps the defend- 
ants thought that a man who killed another, albeit-from deep and religious motives, 
might not have all the sympathy from English audiences which they might desire. 
So they made the Princess Natasha believe in Rasputin, and they made her go to 
Rasputin’s house. And there and then there is the most unpleasant scene in which 
they make Rasputin go to the Princess Natasha and say: ‘You and I are going to 
punish Paul’ in circumstances which leave no doubt in your mind that she is going 
to become his mistress.’ When, at the end of the film, the Prince asked the 
Princess to marry him, she replied, “I thought he came from God, but he is only 
a:man, and I am not fit to be your wife.”- 


- At the conclusion of this speech the jury left the Court to be taken to see 
the film. His Lordship said that it was unnecessary for him to accompany them, 
as it was not his function to decide any questions of fact. 


` Princess Youssoupoff, giving evidence,.said that she lived in Paris, but at the 
moment she..was staying’ with her mother, -the Grand Duchess Xenia, at Windsor. 
Her father was the Grand Duke Alexander, acousin of the Tsar... - -~ 
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In 1913 she'was the only living niece of the Tsat.. Both befóre and since 
her marriage she had frequently visited England and stayed with her mother and 
various members of the British Royal Family. - bs oh 

Sir Patrick Hastings~—Were you a frequent visitor at the Royal Palace at 
St. Petersburg and elsewhere in Russia?—Very frequent. . a 

Was there any other Royal: Princess of “your age who was in immediate 
attendance at the Romanoff dynasty celebrations in 1913?—No. I was the only 
one of that age. 


The Princess said that at, the outbreak ‘of ‘war in 1914 she and her husband 
were in Germany, but that they managed to escape and get back to Russia. She 
never met Rasputin, but his successful treatment of the Cesarevitch was well 
known. His influence at the ‘Russian Court -was very great. Her husband had 
possessed great estates in Russia, but after the revolution they had been stripped 
of everything. One.of her husband’s residences was the Moika Palace at St. 
Petersburg. Me, ee : Hie +3 a ; os 

Sir. Patrick Hastings——Who was-the person who' was popularly supposed to 
have been the cause of. Rasputin’s death?—It: was my husband. 

She had seen the film, Rasputin, the Mad’Monk. ` `° 

* Sir Patrick Hastings.—Who do you think is represented by Princess Natasha? 


—I think that it is myself. 
Does Prince Chegodieff represent anyone to you in real life?—I think that he 
represents my husband. BES alee tea! ee ae 
Did any prince other than ‘your ‘husband own a palace called the Moika 
Palace No T R A ety . 
: The ptincess said: that the film left no doubt in her mind regarding what was 
supposed to happen between Rasputin and Princess Natasha. ` 
‘Sir William ‘Jowitt (cross-examining}—Do -you' think’ that anybody who 
knew the real circumstances could ‘suppose ‘for: one moment that you were port- 
rayed by Natasha?—Yes. They might! ©- 2. 000% o 
But they would know that you ‘had never met Rasputin?—I never met him. 
l The Princess said that she had brought the action to, vindicate her character. 
It would be beneath her dignity to try to make'money out of a rather far-fetched 
identification. She wanted to stop the film. ‘ es aes 
Sir William Jowitt.—After the film had been shown in London in June, 1933, 
was there one single soul among your friends ‘in England who wrote to you about 
the film?—No. 2. nee f , 
If your friends had really thought’ that ‘the film ‘was in the smallest depree 
a reflection on you, you would surely have heard’from someone, and you did not? 
—lI did not. Le 2 : ` x 
The Princess went on to agrée that thé. Grand Duke Paul, who died in 1919, 
had a daughter, the’ Grand Duchess Marie, who was six years older than herself. 
The Grand Duchess Marie was present at the Romanoff dynasty celebrations in 
1913 at St. Petersburg. n ; aunt Tes 
Princess Youssoupoff said she understood that. certain scenes had been cut out 
of the film, but the harm had been done. wo roa 
Sir Willidm Jowitt—What scene’ remains that' you ‘object to?—The scene 
with Rasputin in his room. ea) eee tae ; 
-.° Anybody who tøók the trouble to ‘ascertain-the facts by reading*the books 
would. find it. recorded-thar, by-theend of 1916—that is; by the time Rasputin 
was killed—you were not in St. Petersburg?—Yese.- 23 ee ee ee 
° 
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The Princess was asked about a number of incidents in the film which she 
agreed were inaccurate. 


Sir William Jowitt—The producer was obviously playing fast and loose with 
history?——They always do. 

If they do, don’t you think it rather ridiculous to try to assign a historical 
counterpart to every character in the film?—-They are historical characters in the 


The Princess agreed that her husband was exiled from St. Petersburg and not 
from Russia after the death of Rasputin. In the film one of the conspirators was 
exiled from Russia. 


Sir William Jowitt.—tIn fact, one of the conspirators was exiled from Russia? 
—Yes. The Grand Duke Dmitri. 


I suggest that any reasonable person who knew the circumstances would take 
Chegodieff in the film to be a character purely of fiction, but that, if he felt he 
must assume that everybody in the film represented some real person, he would 
find Chegodieff far more like the Grand Duke Dmitri than your husband?—I do 


not agree. It is much more like my husband. 


Sic William Jowitt.—Up to the incident of the murder of Rasputin can you 
find anything in the character of Chegodieff which is more like your husband than 
Dmitri?—No. 


The Princess admitted that in the film Chegodieff was a bachelor and engaged 
to the Princess Natasha. At the time depicted the Grand Duke Dmitri was a 
bachelor, but Prince Youssoupoff was married to her (the witness). 


Sir Patrick Hastings.—Is it being mesata that Prince Youssoupoff did not 
kill Rasputin? 


Sir William Jowitt.—I suggest that the Prince fired the first shot hik did 
not kill Rasputin, and that he got away and had nearly reached the outer gate 
when Pourishkevitch came up and fired four shots, two of which hit him, and 
that, if he was dead at all before he was buried in the ice, it was Pourishkevitch 


who killed bhim. 


The Princess agreed that in the film the Princess Natasha was unmarried and 
was in constant attendance on the Empress. One of the characteristics of the 
character was her child-like belief in Rasputin. The film suggests that Natasha 
had no mother. Mme. Vyrubova was in constant attendance on the Empress and 
she had a profound belief in Rasputin’s integrity and powers. 


In 1913 she (the witness) was aged 17. She-did not accept that Natasha 
was represented as being much older at that date. She thought that she could be 
any age between 17 and 25. 

M. Eugen Sabline, of Brechin Place, S.W., said that until the Russian revolu- 
tion he had been engaged all his life in the Russian diplomatic service. When he 
saw Rasputin, the Mad Monk, he noticed that many of the incidents in the film 
were historically inaccurate. 

Sir Patrick Hastings.—Who, in your view, was the person eae by Prince 
Chegodieff?>—Prince Youssoupoff. 

Whom did you think that the character of Princess Natasha was intended 
to portrayr—Princess Youssoupoff. 

Cros¢-examined, M. Sabine said that he had always known that Princess 
Youssoupoff had never, had anything to do wae pee eae he saw in 
the film caused him to alter that opinion. : : | f a 
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Prince Youssoupoff then gave evidence. In 1916, he said, he made it his 
business to become acquainted with Rasputin. He then told the story of how 
he killed Rasputin. 

On the night of December 16, 1916, Rasputin, at his request, came to the 
Moika Palace. A doctor had provided him (the Prince) with poison for the 
assassination of Rasputin to be administered in cakes and wine. Rasputin went 
into an underground room. No one at first was in the cellar except Rasputin and 
himself. There was music in his (the Prince’s) sitting room, which was just 
above the cellar. Rasputin ate the cakes and drank the wine. At first the effect 
was not serious, but later Rasputin became affected. 

Sir Patrick Hastings.—As he did not die, did you get a revolver?—-Yes, from 
the Grand Duke Dmitri, who was in my sitting room. 


Did you go into the cellar and shoot anybody?—Yes. Rasputin. 
Did he appear then to be dead?—Yes. 


And did you report that fact to someone in your sitting room?—Yes, the 
Grand Duke Dmitri, Pourishkevitch, and Soukhotin. 


Did Rasputin subsequently appear to come to life?—Yes, later on. 

Had you a loaded stick with you?—Yes. 

How was Rasputin ultimately killed?—Pourishkevitch shot him three times. 

Was he dead then?—Not yet. 

In the end did you do anything to kill him?—Yes, with the stick. 

In doing what you did, did you think that you were acting in the service 
of your country?—yYes, I did. 

: The Prince said that he had seen the film and thought that he was portrayed 

by Prince Chegodieff. 

Sir William Jowitt (cross-examining).—Do you now say that you, with a 
loaded stick, battered Rasputin to death?—Yes. 


The Prince did not accept the suggestion that the real facts of the killing of 
Rasputin were quite different from the incidents depicted in the film. 

Asked about his earlier association with Rasputin, the Prince said that he first 
met him through a woman named Munia Golovina. He had described that woman 
in his book “Rasputin” as being of complete purity and simplicity, who believed. 
owing to the feeling of mysticism which she had, in the holiness of Rasputin. 
That description could fairly be applied to Princess Natasha in the film. 

Sir William Jowitt—Do you remember that in the film Chegodieff on the 
day after Rasputin’s death went to the Tsar and told him what had occurred?—Yes. 

Did you go and say, straight out, what you had done?—Certainly not. 

Did you write to the Tsaritsa saying that, on the honour of the Princess of 
Youssoupoff, you had nothing to do with the affair2—Yes. It was decided among 
the four of us in the plot that no one should know how the matter was done, for 
political reasons. 

Prince Youssoupoff, further cross-examined, described how, after he had first 
met Rasputin, he reminded him of a promise to cure him (the Prince) of an illness 
from which he was suffering. 

Rasputin took him into his study and told him to lie on a couch and began 
to stroke his chest, neck, and head, and to make passes over his face.* He ex- 
perienced a very powerful mesmeric influence and found himself practically unable 
to call out or move. : 

° 
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©! Sir William Jowitt.—After that hypnotic seance you repeatedly went to him, 
sometimes with Munia Golovina, and sometimes alone?—Yes. 


Rasputin always showed considerable familiarity towards Munia?—Yes. 


Questioned about the death of Rasputin, the Prince said that the Grand Duke 
Dmitri, two men named Pourishikevitch and Soukhotin, and himself met and laid 
their plans very carefully. á i 


The four of them were present when the doctor put on rubber gloves and 
inserted the poison—cyanide of potassium—into the chocolate cakes. 


He (the Prince) then went and fetched Rasputin. It was true that his (the 
Prince’s) nerves were so highly strung that he had very little control of himself. 


The Prince said that after he had battered Rasputin with a stick, he (the 
Prince) lost consciousness and: took no part in the throwing of Rasputin’s body 
into the river. Subsequently he pretended that he had had nothing to do with 
Rasputin’s death, but he never gave his word that he had not. 


Sir William Jowitt—Do you agree that the incidents of the killing in the 
film are totally different from the truth which you have published to the world? 
—Yes. ' - 

In the film the parts which you four played are all telescoped into that played 
by Chegodieff?—No; rather the'parts played by the Grand Duke Dmitri and myself. 

The Prince agreed that the character of Natasha in the film was to a certain 
extent a composite picture of Madame Vyroubova [a confidante of the Tsaritsa] 
and of Munia Golovina. 

Sir William Jowitt.—I suggest that no reasonable person, with any knowledge 
of the facts, could possibly think that the Natasha of the film was your wife?—- 

I got just the opposite impression. ts 

Major-General Sir John Hanbury Williams, of the Henry IN. Tower, Windsor 
Castle, said that during the War, until the Revolution, he was chief of the British 
Military Mission with the Russian forces in the field. It was common knowledge 
that Prince Youssoupoff was the man who killed Rasputin. He had seen the film 
and had not the faintest doubt that the persons depicted by the characters of 
Prince Chegodieff and Princess Natasha were the Prince and Princess Youssoupoff. 


Admiral Sir Aubrey Smith, Naval Attache at the British Embassy at St. 
Petersburg between 1908 and 1912, and other witnesses expressed similar views. 


Sir William Jowitt, in opening the defence, said that the question was whether 
ordinary, sensible people could say that the film referred to Princess Youssoupoff. 


To succeed the Princess had to establish that any reasonable person would 
draw the conclusion that Natasha in the film was seduced by, or was the mistress 
of, Rasputin. It was fanciful to suggest that either of those things could be 
established. If necessary, he would be prepared to argue that it would be no 
defamation of a woman to say that she had been overcome physically by the 
brutality of a libertine like Rasputin. - 

He (counsel) asked the jury to take the view that the film was a sincere 
attempt to portray a great tragedy in a fair light. The light in which the film 
showed the Tsar and T'saritsa was that of a devoted couple, loving each other, 
happy in their family circles, but oppressed by the terrible malady to which their 
one son, the light of his mother’s eyes, was subject. The film revealed the fact 
that Rasputin, who, apparently, in real life had some mystic power of healing, 
was able to do for the Cesarevitch what none of the doctors had been able to 
achieve. The film painted a picture of the great drama of the conflict between 


a mother’s love for her boy and an Empress’s love for her country. 
° 
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Princess Natasha in the film was a composite portrait of the-two women, 
Mme. Vyroubova and Munia Golovina. The character of Natasha fitted that of 
Muiiia Golovina so closely. In many things it was the counterpart of that of 
Munia Golovina, and Natasha was depicted as having that close association with 
the Russian Court which Mme. Vyroubova enjoyed. It must not be thought that 
it was in any way suggested that either Munia Golovina or Mme. Vyroubova had 
ever had any intimacy with Rasputin. 

Prince Chegodieff in the film was represented as an experienced and dis- 
tinguished soldier of great intimacy with the Russian Royal Family. Princess 
Youssoupoff had agreed that in those respects the character represented the Grand 
Duke Dmitri more than it did her husband. She had also agreed that in 914 out 
of the 12 reels of the film the character resembled Dmitri rather than Prince 
Youssoupoff. As to the killing of Rasputin itself, Chegodieff was represented as 
being man of iron nerve. ‘Whatever else Prince Youssoupoff might be, he was 


not that. 


Nothing which the defendants had done in the film had caused the Princess 
to lose her reputation. No reasonable person who saw the film could possibly 
suppose that she had had any concern with Rasputin. Indeed it was a matter of 
notoriety that the Princess had never met him, 


Sir Bernard Pares, professor of Russian language, literature, and history at 
London University, said he had seen the film, Rasputin, the Mad Monk, twice last 
year and again quite recently. Rasputin’s true life was far worse than it was re- 
presented in the film. He thought that Chegodieff was merely a fictional character, 
but that if he represented anyone, it was the Grand Duke Dmitri. Natasha seemed 
clearly to be a fictional character based on Mme. Vyroubova and Munia Golovina. 
It never occurred to him that Natasha represented Princess Youssoupoff. 


Lieutenant-Colonel Cudbert John Massey Thornhill; M. George Tchapline, 
captain, retired, of the Imperial Russian Navy; Mrs. Meriel Knowling, daughter of 
Sir George Buchanan, formerly British Ambassador at St. Petersburg; Commander 
Oliver Locker-Lampson, M.P., and other witnesses gave evidence that they consi- 
dered the characters in the film as fictional. 


Commander Locker-Lampson said he went to see the film with an open mind 
and thought that, if Chegodieff were supposed to be any real person, it seemed 
likely to be the Grand Duke Dmitri, It never occurred to him that the part of 
Natasha was supposed to portray Princess Youssoupoff. If a real character were 
intended he would have thought that it was Mme. Vyroubova, who was the historic 
link between Rasputin and the Russian Throne. 


Commander Locker-Lampson, in cross-examination, said that he had beca 
actually invited to murder Rasputin by Pourishkevitch [one of the men who were 
in the successful plot to kill Rasputin}. 


SUMMING-UP AND JUDGMENT 


Mr. Justice Ivory, in summing up, said that there was nothing in the case 
to which the established principles applicable to other libel actions could not be 
applied. A libel might consist of many things, and among them was a picture 
of a virtuous woman locked in a Chamber of Horrors in St. Petersburg with a 
brutal libertine like Rasputin, in circumstances which showed that she had either 
been seduced or ravished by a man whose licentiousness was made ten times worse 
by its being concealed under the cloak of religion. The only question for the 
jury was whether the evidence had satisfied them that the film character qf Natasha 
would be reasonably understood to represent Princess Youssoupoff by persons who 
knew her. 
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In conclusion, the Judge said that, if the film were a libel, it was a gross, 
insulting, and injurious libel, and that it was difficult to estimate the consequences 
of a libel published in a film which had been exhibited not only in Great Britain 


but also in foreign countries. 

Judgment was entered for the Princess for £25,000, with costs, and an in- 
junction was granted restraining the defendants from publishing the film in the 
manner complained of in the action. 
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HIGH COURT NOTIFICATION 
ENGLIsH (Civ) DEPARTMENT 
NOTIFICATION No. 1584-45|17 


Dated Allahabad, March 14, 1934 


THe following amendment is made in the Rules of the Court of 
January 18, 1898, revised and corrected up to December 3, 1931: 


In Chapter I, rule 1, page 4, after clause (xx), add the following 


new clause: 


“(xxi) Appeals from orders or revisions from orders under section 
476 of the Criminal Procedure Code.” 


ENGLISH (CRIMINAL) DEPARTMENT 
NOTIFICATION No. 1742 
Dated Allahabad, March 20, 1934 


Tue following amendment is made in the General Rules (Criminal), 
corrected up to March 31, 1924, with the previous approval of the local 
Government: 


CHAPTER XIV 
Add the following at the end of rule 4: 


“Where a party to a case applies that any record, book or register, 
or set of books or registers be sent for and inspected during the 
hearing of the case, the applicant shall, on the application being 
granted, pay into Court a court-fee stamp of the value of one rupee for 
each such record, book or register, or set of books or registers. If, for 
any reason, such record, book, or register is not sent for inspection, the 
applicant shall be entitled to a refund of the inspection-fee paid under this 
clause, less one anna in a rupee, provided he applies for such refund within 
3 months from the date of the order granting the application for inspection. 


Refund of inspection-fees under this rule shall be made by a certifi- 
cate for refund in Form No. 123 of the General Rules (Civil), granted 
by the Court to the person entitled to such refund authorizing him to 
receive from the Collector the amount therein specified. 


Before any refund of inspection fee is made, there shall be an order of 
the Court on an application bearing an office report or on an office report. 
The presiding officer shall with his own hand note in figures the amount 
to be refunded, and the officer shall refer to such order before stgning the 
certificate for refund. 
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NOTIFICATION No. 1026|35 (a)—7 


Dated Allahabad, February 16, 1934 


Tue following draft amendments proposed by the Rule Committee 
in the rules framed by the High Court of Judicature at Allahabad unde: 
Section 122 of the Code of Civil Procedure, Act V of 1908, are published 
for the information of persons likely to be affected thereby: 


Any objection to the said amendments should be addressed in writing 
to the Registrar of the High Court of Judicature at Allahabad so as to 
reach him before March 24, 1934, when the draft amendments will be 
finally considered and passed. 


Orver XLI, RULE 27(1) 
(1) Insert the following as Clause (b): 

“(b) the evidence sought to be adduced by a party to the appeal, 
which after exercise of due diligence, was not within his know- 
ledge or could not be produced by him at the time when the 
decree or order under appeal was passed or made, or” 

(2) Convert the existing Clause “(b)” into Clause “(c).” 


ENGLISH (Crv) DEPARTMENT 
NOTIFICATION No. 1854|35 (@)—10(1) 


Dated Allahabad, March 23, 1934 


In continuation of the Court’s notification no. 6286|35 (4)—13, dated 
December 5, 1933, published in Part II, page 977, of the United Provinces 
Government Gazette, dated December 16, 1933, and under section 122 
of the Code of Civil Procedure, Act V of 1908, and with the previous 
approval of the Local Government as required by section 126 of the said 
Code, the following amendment is made in the first schedule of the said 
Code: 


ORDER XXI 


For rule 69(2), as amended by correction slip no. 2, dated July 24, 
1926, substitute the following: 


“Where a sale has been once adjourned under sub-rule (1), a fresh 
proclamation under rule 67 shall be made, unless the judgment-debtor con- 
sents to waive it. 

Provided that where the adjournment is for a period not longer than 
14 days from the date originally fixed for sale, no fresh proclamation shall 
be necessary. 

Provided also that the court may dispense with the consent of any 


judgment-debtor who has failed to attend in answer to a notice issued 
under rule 66.” 
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HIGH COURT NOTIFICATION 
NOTIFICATION No. 2625|167—3 (2) 
Dated Allahabad, May 4, 1934 


Tue following amendments are made in the Rules of Court of January 
18, 1898, revised and corrected up to December 3, 1931: 


1. CHAPTER V 


In Rule 1A, page 25, as promulgated by correction slip No. 6, for the 
words “If the Counsel or parties do not accept his decision, the matter shall 
be laid before the senior First Appeal Bench for orders” substitute the 
following— 

“The Editor of paper books may permit clerical errors in the array of 
parties to be corrected in his presence by the appellant or his adyoéate. 
When such correction is made, the Editor shall initial and date it, and the 
office thereafter shall obtain the initials of the Deputy Registrar.” 

CHAPTER IX 
- (i) In Rule 3, line 16, at page 59, for the word “Registrar,” 
substitute “Deputy Registrar.” 
(ii) In the proviso to Rule 4, at page 60, insert the words “or 
Editor” after the word “Registrar.” 
(ii) To Rule 7A at page 61, as promulgated by correction slip 
No. 6, add the following: 

“Jf in the opinion of the Editor an application for translating and 
printing has been prepared in disregard of the rules, or contains erroneous 
or insufficient description of the documents sought to be translated and 
printed, and the party, his agent or advocate fails so to amend it, within 
such time, not exceeding one week, as may be allowed by the Editor as to 
make it conform to the rules or to rectify the errors found therein or to 
give sufficient particulars of the documents, the Editor may reject the 
application. 

Provided that the Government Advocate if he makes a written appli- 
cation, may be given a longer period than one week. 

All amendments made in pursuance of the Editor’s order shall be ini- 
tialed by him, and later by the Deputy Registrar. 

The order of the Editor rejecting an application for translating and 
printing shall be subject to revision by the Registrar. If the appellant's 
application is rejected the appeal shall be dealt with under Rule 21A.” 

(iv) In Rule 21A, line 3, at page 68, after the words “extended 
time” insert the words “or the application is rejected”. 


ENGLIsH (Cwi) DEPARTMENT 
Dated Allahabad, May 29, 1934 
NOTIFICATION No. 3159|35 (4) —7 (3) i 


IN continuation of Court’s notification No. 1026|35 (¢)—7, dated Feb- 
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ruary 16, 1934, published on page 107, Part II of the United Provinces 
Gazette, dated February 24, 1934, under Section 122 of the Code of Civil 
Procedure, Act V of 1908, and with the previous approval of the Local 
Government as required by Section 126 of the said Code, the following 
amendments are made in the first schedule of the said Code. 
OrvDER XLI—RULE 27 (1) ° 

(1) Insert the following as Clause (b): 
“(b) the evidence sought to be adduced by a party to the appeal, which 
after exercise of due diligence, was not within his knowledge or could not 
be produced by him at the time when the decree or order under appeal was 
passed or made, or” 

(2) Convert the existing Clause “(b)” into Clause “(c)”. 


ENGLISH (Civ) DEPARTMENT 
NOTIFICATION No. 2957|45—28 
Dated Allahabad, May 19, 1934 


THe following amendment is made in the Rules of Court of: January 

18, 1898, revised and corrected up to December 3, 1931: j 
CHAPTER II 

Add the following as a new rule on page 18. 

“ILA. Whenever the Stamp Reporter or any other officer specially 
appointed in this behalf finds that a document, which ought to bear a stamp 
under the Court Fees Act, 1870, has been through mistake or inadvertence 
received, filed or used in the lower courts, or their offices, without being 
properly stamped, his report to this effect shall be shown to the advocate or 
attorney, representing, in the High Court, the party who presented such 
document. Such advocate or attorney shall at once initial the report. ‘The 
report will, after three weeks, be laid before one or two Judges as the case 
may be for decision of the question of deficiency in court-fee paid in the 
lowers courts,” 


NOTIFICATION No. 2560/8—5 (1) 
Dated Allahabad, April 11, 1934 


THE following amendment is made in the General Rules (Criminal) 
of 1911 corrected up to March 31, 1924: 
Appendix F, as promulgated by correction slip No. 30, dated 


November 24, 1928 

After Rule 5 of the rules as to cases in which persons, subject to Mili- 
tary or Air Force law, shall be tried by a Court to which the Code of 
Criminal Procedure, 1898 (Act V of 1898) applies or by a court-martial 
add the following as a new rule— 

“6. In these rules ‘competent military authority’ means the Brigade 
Commander, and ‘competent Air Force authority’ means the Air Officer 
Commanding, Royal Air Force in India”. l 


ie. e 


THE LAW BEFORE MOSES 
By Banxey Bmari, Advocate High Court, Allahabad 


Moses is reputed to be the first law-giver of the West and the Near 
East. His lex talionis has come down to us as a body of aphorisms ‘an 
eye for an eye and a tooth for a tooth’. Its sanctity like all other ancient 
legal systems of the world is ascribed to its divine origin. By this origin 
I think was meant that the law, although it emanated from the king, was 
in fact God’s own law as the king was considered God’s representative. 
It is true that the prophets have always been given the credit of being 
the first law-givers: but it is surprising that these earlier prophets should 
have been more of ethical reformers preaching a worldly code than a 
religious and a moral one. Be that as it may, we know very little of this 
Law of Moses, and can never style these aphorisms strictly a code for 
very little is known if Moses preached only rules of conduct or they had 
the sanction of authority behind them and if any breach took place the 
culprits and offenders could be brought to book. 


While very scanty material is available about the law of Moses it is 
a matter of gratification that we should with confidence be able to speak 
more of much earlier periods. The credit for this branch of knowledge 
goes to Archeology. At the magic touch of the spade, the earth has 
opened its bowels and amply rewarded the activities of the explorer and 
the patient labours of the decipherer by disclosing from underneath the 
dark mounds of Assyria and Chaldea memorials and relics that point to 
the existence of a civilization, in all its fulness and glory millenniums 
before the world received the Law of Moses. This ancient civilization 
gave to the world a profound religious and ethical literature, a highly 
developed legal and fiscal System, well established libraries and temple- 
colleges, to name a few of the legacies. These facts are established from 
the writings on the plastic clay tablets, cuneiform writings and engravings 
on stones discovered below the underground graves, temples and palaces. 
These discoveries have added much to the world’s knowledge in the various 
branches of human thought and learning. To the historian the chronicle 
of events discovered on stones has proved the existence of full grown 
empires as early as 4500 B.C. To the literateur it has given a store of 
information on epics, legends and mythology and folklore of the Chaldean 
culture, from which the Greeks and the Hebrews borrowed profusely in 
the centuries following: and to the legal world it has vouchsafed the 
oldest written legal code (yet discovered)—-a thousand years older than 
the Mosaic Law. Mr. Boscawen has come to the conclusion that this legal 
code was promulgated by the Emperor Khammurabi who flourished about 
2283 B.C. and was preceded by several rulers of his line; the reign of the 
first of these emperors can be easily placed in a period before 4500 B.C. 
It is with this Code that I shall deal presently. 
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It is not yet settled if the Empire of Khammurabi lying between the 
Euphrates and the Tigris and known at the time as Babylonia, possessed 
a culture which was imported from the tableland of Central Asia, aptly 
styled by Sir Henry Rawlinson as the ‘womb of nations’; nor do the slight ~- 
indications of the contact of the civilization of the Nile with that of 
Babylonia take us any further. Personally speaking I am more inclined 
to believe in its native birth than in its exotic importation. Apart from 
the evidence available on that point some facts cannot be ignored. It is 
proved that the Babylonians were the pioneers in agriculture, and in fact 
originators of many arts—that of potteries, basket-making and house- 
building, to name a few. 

The Babylonian civilization discloses as early as 4500 B.C. a highly 
developed fiscal and revenue system and an efhcient silver tariff. The 
Cadastral Surveys, Settlement Reports, maps and plans of the time are 
for their accuracy a marvel of the age. Material is available that goes to 
prove that the Assyrians and the Greeks have borrowed profusely from 
the Chaldean literature and culture. Later periods, however, disclose a 
trade relationship between India and Babylonia, but it appears to belong ~ 
to a later period. In the case of the western countries the indebtedness 
is traceable in various spheres, particularly in the adoption of the mytho- 
logy of Babylonia and the commercial laws of the country, the latter being 
the result of the trade contacts in the earlier period. I shall here say a 
few words about these commercial laws. 

These commercial laws recognized as efficient and workable by so 
many other nations were but a branch of the highly developed Babylonian 
legal system which incorporated the Tenancy laws, Marriage laws, Laws 
of Inheritance, not to say of the Criminal law. And this earliest written 
legal code, discovered from the Chaldean ruins, has been called by Mr. 
Boscawen the ‘Laws of Khammurabi’. These laws written out on tablets 
in the prevalent pictorial script (the wedge cuneiforms being adopted 
after the linear form when more plastic writing material began to be 
employed, the stone being replaced by clay) are in possession of the British 
Museum; other important material being available in the libraries at 
Constantinople. 

It is true. that this ancient code may not in many respects stand the 
present day tests of the efficiency of laws, yet I venture to suggest, that 
considering the then extant environments, the code was far in advance ot 
the times, and in any case nothing superior was possible. It is really 
noteworthy that in some respects even the legal system of today which has 
to its credit the experience of ages, can draw upon them for inspiration. 
The system as laid down in this brief code deserves all congratulations for 
its brevity and preciseness. ‘The distinctive features of the code lead us 
to the inevitable conclusion. that it must be the result of the experience 
of ages. No material is yet forthcoming which could be fixed upon as 
the basis on which this finished product was formed. But the fact re- 
mains that ‘judges’ and their ‘decisions’ are mentioned in inscriptions of 
a period before 4500 B.C. This means that some sort of law—imay be 
unwritten——was administered at that time, which appears in the developed 
written form in the time of Khammurabi, some 2000 years later. Like 
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all other ancient systems of law, as stated before, a divine origin is ascribed 
to the Laws of Khammurabi. Khammurabi himself in the epilogue is 
made to say that ‘he had received the laws from the Sun-God’. Such 
was but a legitimate claim for:he lived at the time, when mythology and 
the fear of gods held sway. In fact these inscriptions prove that the 
number of these gods was not small, for apart from the gods of the com- 
munity, or of the family, there was the god and goddesses of every indi- 
vidual. ‘The responsibility of the individual- to his god is clear from 
expressions like: 
J M, son of N, whose god is K and whose goddess is Y, pray to thee. 


The awe and sanctity in which the gods were held is clear from the 
value that was attached to oaths in the Code of Babylonia. Not only in 
civil but in criminal cases a man could be let off if he could swear beforc 
his god and in the name of the king that he had not committed the wrong. 
Briefly stated “An oath was the end of the strife”. The sections of the 
code point to this conclusion. Sec. CXXVI lays down: 

If a man of his property has not lost, but has said that he has lost 
property or his deficiency has exaggerated, in regard to that which he has 
not lost, or his deficiency in the presence of god he shall recount, and 
whatsoever he has claimed he shall receive and to the deficiency credit it. 

“In no Code” says Boscawen “‘is this extremely high estimate of oath 
found.” The laws of Khammurabi establish a high standard of honesty. 
This may have been created out of the fear of the ire of the divinities 
ruling every individual and guiding him in all his acts. 

A study of the Code at places shows the vein of the reformer run- 
ning through it and propounding an ethical code rather than the legal 
one although the latter spirit is predominant therein. It seems that the 
law was strict in the maintenance of the integrity of the family tie, and 
the purity of the public morals. The former. is apparent from the strict 
punishment in the nature of death, deprivation of limb or drowning, 
inflicted in the case of offences, like adultery, incest’ and similar crimes. 
That the State kept strict watch on public morals is well known even in 
later times. The ‘muhtasib’ was a person who kept strict watch even as 
‘late as the 13th century in Persia, and he was sometimes so strict that the 
suppressed anger of the people found vent in lines of Hafiz and his con- 
temporary poets of Persia, although it is clear that in later times he dete- 
riorated into a mere policé official. 


Certain featurés of the Code deal with subjects that have ceased to 
be of any practical interest to us, for instance, those dealing with the insti- 
tutions of slavery and witchcraft. The law at the time punished witch- 
craft with a severity that is revolting at the present day. As to the institu- 
tion of slavery, it would be wrong to say that the slaves were in all res- 
pects mere chattels, for we find them and their children receiving shares 
on the opening of inheritance. The rights of the*concubines, generally 
maid servants, were recognised. They were no doubt recognised as en- 
titled to a much smaller share than the freed heirs, yet they had rights, 
though they could be sold and purchased in the markets. 

Very little distinction seems to have been observed in the nature and 
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degree of punishment inflicted in criminal offences, and offences against 
property; for ‘the punishment, even in civil suits, was the deprivation of 
limbs. This may be because imprisonment in those days was unknown 
and we hear of the criminals only as being employed in the fields‘and in 
the working of the mines. Another important feature of the law was 
that it did not recognise the safety-valves of the present day legislation, 
viz., the law of insolvency and the law of limitation. It might be noted 
that in the matter of infliction of punishment, the Babylonian Code, al- 
though much earlier than the law of Moses, was far in advance of it, for 
under the former punishment was not inflicted on the offender by the 
members of the family of the injured party, but by the State after the 
trial in Court. Arbitrary or summary procedure was never adopted nor 
was it considered reasonable, for sometimes as many as six months were 
allowed to a litigant to substantiate his claim by the production of wit- 
nesses. Purity in the administration of justice was strictly maintained. 
It is amply proved by the law against -bribery, threatening of witnesses, 
and rules against favouritism shown by the judiciary. 


Sec. II—If a man during a law case utter threats against the witnesses, 
and has not justified the words he uttered, if that suit is one on 
which life depends, that man shall die. 

Sec. 1V—If he has sent money or corn to the witnesses he shall himse!f 
bear the verdict of the case. 

Sec. V—If a judge has adjudged a judgment or decided a decision and 
granted a legal document, and afterwards his judgment is changed 
for the alteration of his judgment he shall be held responsible. As 
regards that which was dependent on the said judgment twelve 
times the amount he shall pay. In the assembly from the judgment 
seat they shall cast him, and he shall not return, with the judges 
in a judgment he shall not take seat. 


It follows therefore that the cases were initially tried by a bench of 
more than two judges, and there was some sort of revisional jurisdiction 
also: which may have been in cases involving judicial turpitude when an 
enquiry by the public body—the Assembly—was instituted. As to the 
form in which the Court-room was arranged, it is sure that the judge 
sat on a higher pedestal. It appears that generally justice was speedily 
administered and the law’s delays were unknown. ‘This may be because 
the Code did not encourage many appeals in a suit. The new suggestion 
of the President of the recent Bombay Advocates’ and Pleaders’ Conference 
is not new nor unworkable, for at least one of the world’s oldest civilization 
adopted it and worked it successfully. 


Although not strictly a rule of procedure yet something akin to it 
were the rules relating to conveyancing. Every important document 
required to be attested, and the number of such documents was not small. 
Again no suit could lie in respect of a transaction unless evidenced by a 
document. The effects of this strict rule were serious. 

Sec. CXX VIN—I£ a man has married a wife and has not executed her 


deeds, that woman is no wife. ; 
Sec. CV—If an agent has neglected, and for the money he has give 
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the merchant, a sealed receipt has not been taken the money not 
sealed (receipted) for he shall not place in his accounts. 


Therefore it is not surprising that the explorers have discovered re- 
ceipts, vouchers, adoption deeds, marriage deeds, deeds recording leases 
etc., and some of them of the year 3800 B.C. : 


In the realm of substantive law, striking material is forthcoming. 
Although we do not hear of the term joint family as we understand it to- 
day, yet we find that the family bond existed in stronger form, for the 
person of one member was sometimes not protected against the faults and 
offences committed by another member of the family, not to speak of the 
tamily property of the members. 

Sec. CCIX—It a man strike a free born woman and she drop that 
which is in her womb, he shall pay ten shekels of silver for that 
which was in her womb. 7 

Sec. CCX—But if the woman die, his daughter shall be put to death. 
Also, ‘ 

Sec. CCXXIX—If a builder build a house for a man, and has not made 
~ his work strong, and the house has fallen in and killed the owner 
of the house, then the builder-shall be put to death. 

Sec. CCXXX--If it kill the son of the owner of the house, the son of 
that builder they shall kill. 

It may appear rather revolting for it is difficult to follow how the 
criminal responsibility was fixed. But looked at from another standpoint 
such a piece of legislation had the beneficial effect of checking the idio- 
syncrasies of its members and strengthened the family tie. 


Adoption was well recognised in the Code of Khammurabi. The 
adoptive father had to see that the adopted child was brought up in some 
trade, and the child once adopted could not be dismissed without some 
means. The adoptive child could on pain of deprivation of his limb 
denounce his adoptive parents. There is however no evidence of the 
adoption of girls. 

As to the law of inheritance, it seemed to be’ very equitable, and the 
rules had a salutary effect. The father seems to have been the sole owner 
of the family property excluding the property held by the females in 
dowry received on the marriage occasion. But the father could not with- 
out cause disinherit his children, as it required the sanction of the Court. 


Laws were not lacking in regulating the conduct of the professionals 
engineers and doctors and the like.’ The State seems to have been very 
jealous of the welfare of its citizens. . 

In the case of a Surgeon if the operation did not succeed, he was made 
to compensate. It was therefore a sort of contract between the patient 
and the doctor. ‘The rule seems to have been strict. It shows that these 
wielders of the bronze lancets and the barber-surgeons must have been 
very clever, for we hear very little of their impalement on account cf 
their inefficiency. ` 

f Sec. CCXVIU—If a Doctor has made a large incision with a bronze 
lance and has caused the man to die, or opened the abscess with 
the lance and has put out the eye, his hands shall be cut off. 
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Similar strictness was observed in the Building laws. A defective 
building meant death at times to the builder. It is no surprise therefore 
that we have instances of such fine and strong pieces of architecture of 
the time. 


The Commercial law was very popular, and was adopted by many 
of the nations that came in contact with Babylonia. There was the law 
of Partnership, of Agency and a fully developed system of contracts. It 
is however not known if anything like the Law relating to Interest was _ 
known. We seldom hear of the money-lenders, but we do hear of Joans, 
of bailments and deposits: ‘Trade was freely carried on and seems to have 
been progressing. It is a matter of great surprise that the women freely 
traded, especially the votaries, i.e., the priestesses, who seem to have owned 
large properties, and were rcognised as a class by themselves, there being 
a special legislation about them. Another branch of trade was the mono- 
poly of the fair sex—yviz., the toddy and the wine business. The wine- 
sellers were all women. We do not hear of brothels or of the women of 
the town in Babylonia, nor of any law against prohibition, but some rules 
existed and they were indeed very strict, a breach whereof produced dis- 
astrous results. It appears the rioters and loose characters generally met 
in these wine-shops. 

Sec. CVIII—If a wine merchant (female) has not taken corn as the 
price of the drink, but silver by the high standard has taken, and 
the price of drink has lowered below the corn tariff, that wine 
merchant they shall call to account, and into the water they shall 

; throw her. e - 

Sec. CIX—If a wine merchant has allowed riotous characters’ to assemble 
in her house, and those riotous characters, has not seized and driven 
them to palace, the wine merchant shall be put to death. 

The State seems to have been very much interested in the develop- 
ment of agriculture and for obvious reasons. It was averse to any land 
remaining uncultivated, and made it penal for men to leave an inch of 


land untilled. 

Sec. LXV—If the gardener does not cultivate the garden and the pro- 
duct diminishes, the gardener for the produce of his garden, equi- 
valent to that of his neighbour shall measure out. 

Tenancy laws recognised various kinds of tenantry. There existed 
sub-tenants also. A greater part of the land belonged to the Crown. As 
to the relationship between the landlord and the tenants, it was more or 
less in the nature of partnership. They shared the produce of the culti- 
vated land generally half and half. It was something like the present 
day Batai system. Settlements, fixing of boundaries, cadastral surveys, 
all show a developed stage in Revenue laws. It is this keen interest in 
the land that gave it the name of ‘the garden of the gods’, 

This is a brief survey of some of the aspects of the Civil and Revenue 
laws of Babylonia. As to the criminal law, we may note that it was in 
many respects the precursor of the Law of Moses. The jus talionis prin- 
ciple is observable in the following provisions: 

“Sec. CKCVI—If a man destroy the eye of a man his eye they shall 
put out. 
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Sec. CC—If a man knock out the teeth of one his equal, his teeth shal! 
be knocked out. (Vide Boscawen—The First of Empires). 


But in majority of the cases compensation was allowed when criminal 
offences were committed. 


Last but not the least important feature of the Code is the recogni- 
tion of the rights of females on such a liberal scale. Apart from 
the freedom allowed to women to own property and to trade freely, they 
seem to have wielded some influence in the assemblies also, although there 
is no evidence as to whether they held public offices. Whether matriarchy 
prevailed in any form is a matter of conjecture. But the result of all in- 
vestigation and ‘an examination of some of the most remarkable features 
in detail’, brings out in prominence ‘the most striking and unique element 
in this legislation’ in bold relief, viz., ‘the high place and position accorded 
to the women’. It is thus that Boscawen, (from whom I have quoted at 
places) , interprets the provisions of the Code. His conclusions are worthy 
of great respect as they are based on authoritative materials. It naturally 
follows that the honour of the women too must have been zealously guard- 
ed. And this is clear from the provisions in the Code that punished a 
libel against a woman by the branding of the forehead of the accused. 
The Marriage laws dealt with nearly every aspect. Bigamy was permitted 
by law. Divorce too was allowed. In the case of the latter if the woman 
was found guiltless, she was allowed to go out with her dowry, but if she 
was found guilty she was drowned. As to the breaches of promise of 
marriage the law provided a graded scale of compensation. Remarriage 
of widows was sanctioned by law, and the right of guardianship by the 
female was also recognised. One distinct feature of the marriage laws was 
that dowry was recognised by law, and the amount received by the wife 
on the occasion of her marriage became her Stridhan. Women freely took 
loans, transferred properties, entered into contracts, and could sue and be 
sued. Such a highly developed piece of legislation for the women is a 
unique feature of the times. 

This is a brief survey of the legal system that existed in Babylonia 


some 5000 years ago. What Archeology can unearth and reveal shall ever 
remain the wonder of the Age. 


` ‘LINE THEORY’ IN BANDHU SUCCESSION 


A critical study of Gajadhar v. Gauri Sankar, 54 All. 698 F.B. 
By B. S. SHastri, Advocate, High Court, Allahabad 


[The writer had the honour to be invited to preside at a Moot Court of the local 
Law College in which the question was argued and the following was the 
opinion delivered by him.] 

The question involved here is one of Bandhu succession under the 
Mitakshara system of Hindu Law and the case has been presented very ably 
on both sides. The point in issue is similar to Kesar Singh’s case and 
Gajadhar Prasad’s case reported respectively in [1926] I. L. R. 49 Mad. 
652 and [1932] 54 All. 698 (F.B.), namely, whether a father’s sistet’s 
son’s daughter’s son is a heritable bandhu. The answer has been in the 
affirmative in Madras and in the negative in Allahabad. Though the 
Allahabad decision is a Full Bench ruling, we have the benefit of the views 
of two judges alone. Naturally the appellant here strongly relied upon 
the Allahabad ruling and referred also to a learned article on this topic by 
Mr. Joti Prasad Sarvadhikari, probably the Editor of Dr. Sarvadhikari’s 
Law of Inheritance (T. L. L.), found in 58 C. L. J. 47. n., while the res- 
pondent vehemently urged his arguments on the basis of the Madras ruling 
and adopted the reasonings found in the articles on this topic by Mr. 
Ganapathi Ayyar in.8 M. L. J. 313 and 9 M. L. J. 54. 

To put shortly, the appellants’ contentions were: (1) that Vijnanes- 
wara, the author of the Mitakshara, has defined the term ‘bandhw’ occurring 
in Yagnavalkya’s text (in the chapter on-succession) as a ‘bhinna gotra 
sapinda’; that ‘sapindaship’ is taken by him in the sense of connection by 
particles of body (and not by funeral oblations) for all purposes, whe- 
ther for inheritance or for impurity or for marriage, and with a restriction, 
based on Yagnavalkya’s text’ (in the-chapter on Marriage), that if the re- 
lationship is traced through the father, it could extend up to 7 degrees and 
if through the mother, up to $ degrees; (2) that even this 7 degrees’ rule 
has been practically nullified by Dr. Sarvadbikari by his theory of mu- 
tuality based on Manu’s texts “To the nearest sapinda, the inheritance 
belongs’, and by his own application of the ‘frog’s leap’ maxim (i.e., where 
it happens that the fathers are not sapindas of each other but their sons 
are, either accept both as sapindas or reject both) and that even the single 
exception of 6 degrees allowed by Dr. Sarvadhikari in the case of father’s 
maternal ancestors has been impliedly overruled by the Privy Council in 
Ramachandra’s case (42 Cal. 384) which has reduced the degrees to 5 
uniformly in all cases; (3) that the 9 bandhus divided into 3 classes as 
Atma bandhus, Pitri bandhus and Matri bandhus (who are really the 
first cousins of one’s self, one’s father and one’s mother) enumerated in 
the text of. Virdhasatatapa, though held, rightly, to be illustrative and not 
exhaustive, not simply by decisions (e.g., Girdhari Lal Roy’s case, 12 
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M. I. A. 448) but also by text-writers, such as, Mitra Misra, the author 
of the Viramitrodaya, the 3 classes themselves have been held to be ex- 
haustive, and that on this basis Dr. Sarvadhikari’s ‘line theory’ (i.e., the 
bandhus in the line of the maternal grandfather of one’s self, of one’s 
father and of one’s mother—leaving aside the cognate descendants of one’s 
self and one’s three paternal ancestors) logically follows and must be 
adopted; (4) that this line theory of Dr. Sarvadhikari, though not based 


on any text, is consistent with the agnatic system and propinquity theory _. 


of Vignaneswara, and that therefore the intervention of one female bet- 
ween the propositus and the claimant is necessary, one each in the ascend- 
ing and descending line between them is also allowable, to a great extent, 
and that if there is more than one female in either line, they must be only 
as mother and daughter; and that all others, though they may be within 
$ degrees, are outside the right of heritability; (5) that the limit of 5 
degrees is not unrestricted but is confined only to the particular ‘lines’ 
propounded by Dr. Sarvadhikari is seen from the fact that the ‘classes’ of 
bandhus are only 3 and no more, that the word ‘Santan’ or ‘line’ should be 
taken only as the agnatic line so as to be consistent with the principles of the 
Mitakshara succession, that the words ‘Pitribandhw’ and ‘Matribandhuw’ are 
not used in the possessive meaning but in the adjectival sense, in other 
words, they do not mean father’s or mother’s bandhus but ‘bandhus by or 
through father or mother’. 


_ The respondent’s contentions were: (1) that though the term 
‘Sapinda’ must, according to Vijnaneswara, be taken to mean ‘connection 
by particles of body’ wherever it may occur, the limit of 5 and 7 degrees, 
which is applied to marriages need not necessarily be applied to succession, 
there being no analogy between the two; (2) that the ‘theory of mutua- 
lity’, even if necessary, is inherent in the word ‘sapinda’ itself, that the claim- 
ant’s relationship to the propositus is alone to be taken into consideration and 
not the converse also, that there is no reason for nullifying the limit of 
7 degrees by a uniform restriction to 5 degrees and that Ram Chandra’s case 
(42 Cal. 384) should not be taken as authority for that; (3) that even, with- 
in the 5 degrees limit, there is no warrant for the further restriction and 
assumption of the ingenious ‘line theory’ of Dr. Sarvadhikari and that 
Umaid Bahadur’s case (6 Cal. 119 F. B.) which approves of this theory 
does so only by way of obiter; (4) that ‘santan’ has not been uniformly 
used to denote the agnatic line alone; (5) that the meaning attributed to 
the words ‘Pitri bandhu’ and ‘Matribandhw’ in Gajadhar’s case (54 A. 698) 
is not correct, that their interpretation by Mr. Ganapaty Ayyar in 9 
M. L. J. 54 is at least as ingenious (though certainly more liberal) as the 
‘line theory’ of Dr. Sarvadhikari, and that Dr. Sarvadhikari’s peculiar 
classification of the Atma bandhus, Pitri bandhus and Matri bandhus and 
the relative priority among them, are opposed to the Mitakshara and not 
accepted by other text-writers or by the Privy Council (vide Muthu- 
swamy’s case, 19 M. 405 and Aditya-Narain’s case, 48 I. A. 86). 

The contentions on both sides being fairly exhaustive of the points 


involved in the matter, I proceed to consider them under the main headings 
of ‘Sapinda relationship’, ‘theory of mutuality’ and ‘line theory.’ 
° 
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Sapinda relationship—Vijnaneswara, in discussing the claims of 
gotrajas in the order of succession, defines the term ‘bandhu’ as a ‘bhinna 
gotra sapinda’. The term ‘Sapinda’ is explained by him in the chapter on 
marriage while commenting on the two verses of Yagnavalkya (ch. I, v. 
52 and 53) which prescribe the characteristics of a girl fit for marriage 
to a duly educated bachelor. The second line of verse 52 contains the 
word ‘Asapindam’ and the second line of verse-53 mentions ‘5 degrees be- 
yond from the mother’s and 7 degrees beyond from the father’s (side)’. 
Vijmaneswara says that Pinda is to be taken in the sense of particles of 
body (blood relationship) and that since this connection might be car- 
ried to an infinite extent, the limitation of 5 and 7 degrees is mentioned in 
the verse. He fills up that limiting line of the verse with the words 
‘Sapindaship ceases’, and he also says that wherever the word ‘Sapinda’ 
occurs, it should be taken in the same sense. Manu has also used the word 
‘Sapinda’ in the chapter on marriage, impurity and succession (vide ch. 3, 
verse 5, ch. 5, verse 60 and ch. 9, verse 187), and since he has expressly 
said in the chapter on Impurity that Sapindaship extends to 7 degrees, 
the same meaning has to be adopted everywhere, and whether the relation- 
ship is traced through the father or through the mother. Vijnaneswara 
also says that 10 days’ impurity is not observed in the case of maternal an- 
cestors (cognate sapindas) on account of other special texts. That Manu 
did not use the word ‘Sapinda’ in the sense of connection by funeral ob- 
lations or, at any rate, in that sense alone, is seen from the fact that he pre- 
scribes, in the marriage chapter, that the bride should be a non-sapinda and 
non-Sagotra of the father and mother (of the bridegroom), the latter 
term being wide enough to include the daughters of all agnates whether 
within 7 degrees, or outside, to any extent. Yagnavalkya wanted to be 
a little more liberal by reducing the relationship through mother from 7 to 
5 degrees. This may indicate that the tie of blood connection is stronger 
on the father’s side than on the mother’s side. Another writer, Paitinasi, 
has substituted, inthe alternative, 3 and 5 degrees for 5 and 7 degrees but 
this has been taken by the Commentators to apply only to step-mother’s 
and step-brother’s relations. f l 

The next question is whether this definition and limitation of sapin- 
dahood is to be applied to bandhus. . Apparently it may appear that the 
rules for exclusion of particular girls in marriage need not be applied to 
the inclusion of particular (male) cognates, for the purpose of succession. 
But Vijnaneswara specifically says that his definition of ‘Sapinda’ should 
be taken as the same everywhere and fixed the limit of 5 and 7 degrees, 
since otherwise the relationship may extend to the ‘whole world. This 
distinction of 5 and 7 degrees has been adopted when the relationship has 
to be traced through the mother or father of the person and since-it is 
Yagnavalkya who first introduces ‘Bandhu’, an expression taken by all 
Commentators uniformly as a ‘cognate or bhinnagotra sapinda’ it is pro- 
per that his limit of 5 and 7 degrees should be adopted and not the uniform 
7 degrees rule as found in Manu and/as insisted upon by Dr. Sarkar in his 
Hindu Law. In fact, the analogy between the bride to be excluded and 
the bandhu to be included is close; both have to be bhinnagotras; only the 


s amm 


54 


bride has to be bhinnagotra and nonsapinda, while the bandhu has to be 
a bhinnagotra and a sapinda. 

Theory of Mutuality—tt is in one sense true that the idea of mutuality 
is inherent in the word ‘Sapinda’ itself, since the word is always used to 
denote relationship with another. In the case of agnate sapindas, this 
mutuality always exists. In the case of cognate sapindaship, the distinc- 
tion of $ and 7 degrees apparently causes an absence of mutuality, as where 
A is related to B on his father’s side and so can be within 7 degrees of the 
common ancestor while B is related to A, on his mother’s side and so could 
not be beyond 5 degrees from such common ancestor. It is arguable from 
the use of the word ‘Asapindam’ in the feminine, as qualifying the bride 
alone, in Yagnavalkya’s verse 52 of ch. I (the use is similar in Manu’s 
verse also; ch. 3, v. 5) in the Achara Kanda, that we have, by analogy, 
to determine the relationship of the claimant bandhu alone from the pro- 
positus and not vice versa. But Manu’s verse in ch. IX, 187 which says 
that “he who is the nearer sapinda, to him, the inheritance of him, belongs” 
is taken as the basis of mutuality of sapindaship for the purpose 
of succession. The words ‘of him’ ( ata ) may be interpreted 
as ‘of the deceased’ and not necessarily ‘of the sapinda’. But Balam- 
bhatti has interpreted it in the latter sense and has even gone further and 
hinted at this mutuality in marriage also, by saying that we should see 
whether the bridegroom also is the’non-sapinda of the bride. (See p. 111— 
Translation of the Mitakshara within Balambhatti’s gloss, by Srisa Chandra 
Vidyarnava—Edited by B. D. Basu—1918). But the illustrations he gives 
(vide p. 113-do) are all of equal degrees from the common ancestor and 
not where one is in the 5th degree and the other in the 7th, from the com- 
mon ancestor, related through their mother and father, respectively, to- 
wards the other. Thus the mutuality theory has to be accepted, though 
with reluctance, but this does not necessarily reduce the 7 degrees to 5 
degrees in all cases, as is inferred from the Privy Council case of Ram 
Chandra v. Vinayak (42 Cal. 384). This case only decided that a pater- 
nal uncle’s son’s daughter’s daughter’s son is not a heritable 
bandhu. The decision is perfectly right in that the test of G.F 
mutuality is not satisfied, because in the adjoining figure, $3 | 
is the sapinda of P being within 7 degrees through the father 1 
of P, but P is not the sapinda of $3, being more than 5 F Sa 
degrees through the mother of S3. This is enough for the | | 


decision and is mentioned as the second of the two general j i 
conclusicns formulated by Mr. Amir Ali, the other con- Dy 
clusion, namely, ‘that the  sapinda relationship in | 
the case of the bhinnagotra sapindas ceases with the Sth D- 
degree from the common ancestor’ is at the best only a | 
dictum. It is extremely doubtful if the decision would Ss 


have been the same if in the place of D2 in the above figure, there had 
been a male. The uniform 5 degrees rule will arise only when botn 
the propositus and the claimant trace their common ancestor through 
their mothers. 
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_ There is another obstruction to the 7 degree mutuality rule and this 
is the subject of the application of the ‘frog’s leap’ maxim. Where both 
the propositus and the claimant are 7th in degree from the 
common ancestor, each tracing his relationship to the other, A 
through his father, but where the Sth in descent from such | 
common ancestor is a female, it so happens that the fathers | 





(S4 and P4 in the adjoining figure) are not sapindas of i i 
each other but their sons (S5 and PS) are. Since this ap- ç P, 
pears to be incongruous, Mitra Misra, the author of the j | 
. Viramitrodya, among the Commentators, gives us the al- S, P: 
ternative either to accept both or reject both as sapindas. | | 
Dr. Sarvadhikari has thought it better to omit the claims Dı Dz 
of both. This difficulty will occur only where the females | i 

4 4 


occupy the $th place in descent and not any of the higher | 
places. Ss 5 

Thus even in this mutuality theory, which has to be accepted, there 
is room for both 7 and 5 degrees rule except in the obstructions mentioned 
above. 

Line theory—This has its origin solely in the learned ingenuity of 
Dr. Sarvadhikari and is mainly responsible for the divergence of views 
among the High Courts both as regards the heritability of certain bandhus 
and as to their respective priority. The text-writers give very little about 
the Bandhus’ succession and nobody disputes the great contribution made 
on this topic by Dr. Sarvadhikari at a time when it was in a most nebulous 
state. The question only is whether we have not outgrown that theory 
after an advance of more than half a century and whether a more liberal 
view is not possible or necessary nowadays. Satatapa’s text which gives 
a list of 9 bandhus, divided into 3 classes, Atmabandhus, Pitribandhus 
and Matribandus, the 9 persons being only the first cousins of one’s self, 
one’s father and one’s mother, is the only one relied on by all Commenta- 
tors and it is also said that Atmabandhus will come before Pitribandhus 
and these again before Matribandhus. We’ get no further details from 
the ancient text-writers or Commentators, except that Mitra Misra, in his 
Viramitrodaya, wants to include one’s own maternal uncle also thus paving 
the way for the later authoritative and rightful pronouncement of the 
Privy Council in Girdhari Lal Roy’s case (12 M. I. A. 448) to the effect 
that the Bandhus enumerated in the text are not exhaustive but only 
illustrative. After this guidance, High Courts in India have not been slow 
to recognise the claims of several bandhus not expressly mentioned in the 
text, such as the sister’s son in Amrit Kumar?s case (2 B. L. R. 28 F. B.), 
sister’s son’s son in Balusamy’s case (20 Mad. 342), brother’s daughter’s 
son in Durga Bibi’s case (10 B. L. R. 341), sister’s daughter’s son in the 
oft-quoted Umaid Bahadur’s case (6 Cal. 119 F. B.), step-sister’s son in 
Subharaya’s case (15 Mad. 300), daughter’s son’s son in Sheobharat’s 
case (17 All. 523) and Krishnayya’s case (11 Mad. 287), daughter’s 
daughter’s son in Ajodhya’s case (31 A.-454; also 32 A. 640 and*30 Mad. 
406), paternal aunt’s son’s son in Haribar’s case (47 All. 172), paternal 
aunt’s daughter’s son in Parot Bepa Lal’s case (19 Bom. 631), father’s 
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paternal aunt’s son’s son in Sethurama’s case (12 Mad. 155), maternal 
grandmother’s paternal aunt’s daughter’s son in the other oft-quoted 
Babulal’s case (22 Cal. 339), mother’s maternal uncle’s son’s son in 
Ratnasubha Chetty’s case (5 Mad. 69), mother’s sister’s son’s son in 
Aditya Narayan’s case (48 I. A. 86) and so forth A few female 
bandhus were also allowed to succeed in Madras and are now entitled, by 
the recent Act of 1929, to succeed everywhere in India. Dr. Sarvadhi- 


kari for the first time formulated a rule not only as to how we are to select 


a heritable bandhu but also as to how we should determine the order of 
priority. He has taken the 9 bandhus mentioned in the text, grouped 
them under five families, viz., his own, his paternal ancestors’, his mater- 
nal ancestors’, his father’s maternal ancestors’ and his mother’s maternal 
ancestor’s families and wants to restrict the heritable bandhus to these 
families alone. In other words the lists of heritable bandhus are (1) the 
cograte descendants of the propositus (these though not mentioned in 
the text are brought in under the ‘illustrative’ list of the Privy Council) ; 
(2) the cognate descendants of his agnate ascendants; (3) the descen- 


dants of his mother’s agnate ascendants; (4) the descendants of his - 


father’s mother’s agnate ascendants; (5) the descendants of his mother’s 
mother’s agnate ascendants. He takes only the agnatic line of the vari- 
ous maternal ancestors and also applies only the 5 degrees limit in all cases 
except in the case of father’s maternal ancestors (No. 4 above) where he 
adds one degree more. This is said to be by fiction or by 





frog’s leap but which is not really so, because as will be seen A 
in the adjoining figure, it is, unlike in a frog’s leap, a case of | 
both father and son (sg and s4) being sapindas without any | | 
rule to exclude either of them from sapindahood to the pro- GM Sı 


positus, if we apply the said 7 degrees rule. Further, taking l ! 


that the Mitakshara system of inheritance is essentially | | 
agnatic and that the male line should therefore have a pre- P D 
ference over the female line, Dr. Sarvadhikari makes his | 
own classification of the bandhus, putting the lists (1) to Ss 
(3) above under Atma bandhus—(1) and (2) under l 


ry 


‘exparte paterna’ and (3) under ‘exparte materna’,—list (4) 
under Pitribandhus and list (5) under Matri bandhus, ap- 
parently or unconsciously adopting the Dayabhaga principle, as observed 
by Sulaiman, J. (as he then was) in Gajadhar’s case (54 A. 698 F. B.). 
This classification alters the position and preference of several of the ban- 
dhus expressly mentioned in the texts and is thus opposed to the Mitakshara. 
For instance, father’s paternal aunt’s son and grandfather’s paternal aunt’s 
son, who are really Pitri and Pitamha (grandfather’s) bandhus come 
under his Atma bandhu exparte paterna; mother’s father’s sister’s son and 
even mother’s father’s father’s sister’s son, who are really Matri and Mata- 
maha (maternal grandfather’s) bandhus, come under his Atma Bandhus 
exparte materna; paternal grandmother’s Atma bandhus and her pitri- 
bandhus gre also included in the propositus ‘pitri bandhus, maternal grand- 
mother’s Atma bandhus are also included in the propositus’ matri bandhus. 
This is pointed out by Sulaiman, J. also in Gajadhar’s case (54 A. 698 F. B.). 


ts 


s 
~ 


57 
Thus a father’s paternal aunt’s son (pitribandhu) will succeed before 
mother’s brother’s son (Atma bandhu) ; mother’s father’s sister’s son (matri 
bandhu) will succeed before father’s mother’s brother’s son (pitri ban- 


~ dhu). It is no wonder that this classification was not approved by the 


Privy Council in Muthusamy’s case (19 Mad. 405) and Aditya Narain’s 
case (48 I. A. 86). Dr. Sarvadhikari’s classification of bandhus, which 
concerns really with the order of succession and the right of preference 
among competing bandhus—a question which is not proposed to be dis- 
cussed here, being unnecessary—rather than their right of heritability, 
must be deemed to have been overruled, notwithstanding the strong leaning 
shown in its favour by-Mukerji, J. in Gajadhar’s case (54 A. 698 F. B.) and 
by Mr. J. P. Sarvadhikari in his article in 58 C. L. J. 47n. There still re- 
mains the question of Dr. Sarvadhikari’s ‘line theory and we have to see 
the justification or otherwise of his restricting the heritability of the bandhus 
to the particular families mentioned by him. The working out of this 


` restricted rule leads to Dr. Sarvadhikari’s further proposition that not 
prop 


more than one woman can interfere except as mother and daughter, bet- 


` ween the propositus and the common ancestor, and again from the latter 


to the claimant. The total number of heritable bandhus according to 
Dr. Sarvadhikari’s theory is worked out at 122. An equally ingenious , 
theory, but a more liberal one in the sense that it raises the total number 
of heritable bandhus to 230, has been found in 9 M. L. J. 54 (journal por- 
tion). It is shortly this. The text says that a man’s heritable bandhus 
are his own bandhus, his father’s bandhus and his mother’s bandhus. The 
text does not specially say father’s Atma bandhus and mother’s Atma 
bandhus. Though the list of bandhus mentioned under these point to such 
inference, the list has been held to be not exhaustive but only illustrative. 
Therefore father’s bandhus and mother’s bandhus are taken to include the 
Atma, Pitri and Matri bandhus of the father and of the mother. ‘The 
above are found to belong to 8 families, viz., (1) one’s own family, in- 
clusive of his paternal ancestors, (2) the family of his maternal grand- 
father, (3) the family of his father’s maternal grandfather, (4) the family 
of his mother’s maternal grandfather, (5) the family of his father’s 
father’s maternal grandfather, (6) the family of his father’s mother’s 
maternal grandfather, (7) the family of his mother’s father’s maternal 


grandfather, (8) the family of his mother’s mother’s maternal grand- 


father. Without trespassing upon the theory of mutuality and without 
including those who are beyond 5 degrees and without increasing the 3 
classes of bandhus, this gives us a list of 230 heritable bandhus. Roughly 
this theory goes one degree higher in.the cognate line all round than what 
Dr. Sarvadhikari has taken. The propounder of this theory referred to 
as “the one Mr. Ganapathy Iyer” in the article in 58 C. L. J. 47n. has been 
both a ‘Sanskritist and an erudite lawyer’ and had also been professor of law 
for some time. His book on “Religious Endowments” is the leading text- 
book on the subject and his book on Hindu Law, Vol. I. (Vol. Il—not 
published) contains a mine of information, especially in the chapter on the 
rules and maxims of interpretation. He cannot be said however to have 
been the favoured child of fortune. 
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Mr. Ganapathy Iyer’s theory has been impliedly criticised at pages 
589-90 of Dr. Sarvadhikari’s Law of Inheritance by its Editor who says 
that it is wholly erroneous, because the description of bandhus into 3 
classes and 3 classes alone, precludes any such assumption. Sulaiman, J. 
also says, in Gajadhar’s case (54 A. 698 F. B.) that this extension theory is 
fantastic and based on the fallacy that ‘mother’ and ‘father’ are used in a 
generic sense and on the assumption that they have been used in the pos- 
sessive sensc. He apparently agrees here with Mukerji, J. in his ‘samasa’ | 
interpretation of the words ‘Pitri bandhw’ and ‘Matri bandhw’ which is” 
examined - below. 


A third and still more liberal view will be to include all the relations 
of the propositus who could be traced either through himself (i.e., his own 
descending line) or through his father or mother, subject to the limit of 
5 degrees at any rate (if not also within 7 degrees, where the relationship 
to the common ancestor from the propositus and from the claimant is 
traced through their fathers, and where there is no hindrance of the frog’s 
leap maxim) as heritable bandhus. 

It only remains to consider some of the reasons urged in favour of the — 


‘line theory’ of Dr. Sarvadhikari in the recent Allahabad Full Bench case 


, of Gajadhar (54 All. 698). The learned writer of the article in 58 C. L. 


J. 47n, in criticising Kesar Singh’s case (49 Mad. 652), has said in subs- 
tance that Dr. Sarvadhikari’s views have always had the respectful ap- 
proval of various eminent Sanskrit scholars, jurists, judges of several High 
Courts, and of the Privy Council, that if the Privy Council or some 
judges in India have not accepted any part of his views it is a cause for 
regret and the fault is not with the Doctor, that if there are criticisms at 
the hands of other writers, they are futile because those writers are ‘in- 
capable of taking the jurist’s broad and comprehensive view’, and that all 
the objections pointed out in the Madras case have been sufficiently ans- 
wered in the recent Allahabad decision. It is a matter of satisfaction that 
the learned writer does not make much of ‘sanskritists without lawyers’ or 
‘lawyers without sanskrit’ and that he heartily acknowledges that several 
of the excellent judgments on Hindu Law are written by non-Hindu 
judges not conversant with sanskrit. Language is after all only a vehicle 
and lawyers like Mayne and judges like Mahmood have entered into the 
spirit of the Hindu Law and, with their legal acumen, have adorned it. 
Where there is no close legal reasoning, the ultra judicial view of even the 
most scholarly Hindu judges may be relishable. 


Two new reasons are advanced in support of the ‘line theory’ of Dr. 
Sarvadhikari in the recent Full Bench case of Gajadhar v. Gauri Shankar 
(54 All. 698) and these deserve to be examined. 

(1) The text quoted by Vijnaneswara to explain the nature of a 
“bandhu” uses the word .“‘Bandhava” which only means a ‘relation’ or 
‘connection’ but Vijnaneswara uses the word ‘bandhw’ in a technical sense 
(per Mukerji, J.). 

is is perhaps intended to show that all relations within the 5 degrees 
of the propositus or of the common ancestor ought not to be taken as heri- 
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table bandhus, though they may be ‘bandhavas’. Bandhavah ( aata: ) 
is the plural of ‘Bandhu’ and Bandhava, ( awa: ) is the singular of 
‘Bandhavah’ (ar=qa:). In Manu we find the expressions ‘Bandhu Dayadah’ 
(aeqaratat:) and ‘Adayadabandhavah’ (s@rateateaa:) in connection with 
the description of subsidiary sons, and translated as ‘heirs’ and ‘kinsmen’. 
Yagnavalkya uses the term ‘bandhu’ which is defined technically by 
Vijnaneswara. But the texts describing the bandhus, as also the Com- 
mentators, use words Bandhavah ( aaa: ) and Bandhavah ( araa: ) 
“indiscriminately. Mitra Misra in his Viramitrodaya, when dealing with 
the Bandhu succession says: “It has been already established that the 
words ‘Bandhw’ and ‘Sakulya’ in Vishnu’s text are taken in the sense of 
Sapinda and Sagotra. Samanodakas also, in the order of their nearness. 
are entitled to inheritance. In the absence of Samanodakas, Bandhus 
( awa: ) are heirs. Bandhus ( aT: ) are of 3 kinds: (Atma bandhus, 
Pitribandhus and Matribandhus—all ( qta; ). A Smriti says: “One’s 
own father’s sister’s sons are Atma bandhus ( amat: ) father’s father’s 
sister’s sons are Pitribandhus (atyat:) mother’s father’s sister’s sons 
are Matribandhus ( @eqat: ). Atma bandhus come before Pitribandhus 
and these before Matribandhus. In their absence Manu says that Sakulya, 
preceptor and pupil will succeed. By ‘Sakulya’ is to be meant Sagotras, 
Samanodakas, maternal uncles and the rest. By Vijnaneswara’s ‘Bandhw’ 
maternal uncle’s sons are bandhus but not maternal uncles, who are nearer, 
which will be incongruous (and therefore maternal uncles are also ban- 
dhus)”. (Vide Viramitrodaya, Vyavaharadhyaya—original text—Cal- 
cutta Edition, p. 673). Balambhatti in his gloss explains this as a differ- 
ence in reading ( areqaraa efa | mieaagafa qeraa ) (Vide Balambhatti, 
original text—Vyavaharadhaya Gharpure’s edition, p. 214). Thus there 
seems to be no point in the use of the words “Bandhw’ or ‘Bandhava’. 


(2) ~So far as the term ‘Atmabandhw’ goes, it is not capable of having 
two meanings and must be taken as meaning ‘direct relations’. The terms 
‘Pitribandhus’ and ‘Matribandhus’ are compound words dissolvable into 
‘Pituh bandhu’, and “Matuh bandhw’ or ‘Pitra Bandhw’ and ‘Matra Bandhw’, 
i.e., they may be treated either as possessive or ablative or instrumental case 
compound (Shasti, Panchmi or Tritiya tatpurusha). If they are taken as 
possessive compounds (i. e., father’s or mother’s bandhus—Shasti tatpuru- 
sha), the classification of the Bandhus becomes useless and meaningless, and 
therefore the analysis of the words which would give them the meanings 
‘by reason of’ or ‘through’ (i. e, bandhus by reason of or through the 
father and mother—Panchmi or Tritiya tatpursha) would be the correct 
rendition (per Mukerji, J.). Sulaiman, J. adopts this and adds that the 
words ‘father’ and ‘mother’ are not used in a generic sense, and the com- 
pound words being ‘Pitri’ and ‘Matr? bandhu and not ‘Pituh’ and ‘Matuh’ 
Bandhu, ‘Pitri’ and ‘Matr? therein are used in the adjectival and not in the 
possessive sense. 

` The reasoning is novel and one like myself, having a superficial and 
anglicised knowledge of Sanskrit has to feel timid to enter upon a discussion 
of this reason. The words ‘Atma bandhuw’, ‘Pitri bandhw’ and ‘Matri ban- 
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dhw’ are symmetrical expressions and are, no doubt, tatpurusha compounds. 
‘Adjectives do not enter into these compounds but only in what are called 
Bahuvrihi compounds (e. g., Pitambarah=one wearing or possessing a white 
garment) and it cannot be said in any way that Pitri and Matri are used 
in ‘adjectival’ sense. There might have been some justification for this ~ 
view if the terms used were Pitriya and Matriya bandhu ( fasq, msta ). 
When the three compound words are used symmetrically, it is not proper 
to take one of them in one sense and the others in another sense. Atma 
bandhu cannot mean ‘direct relation’ but only one’s own bandhu. Simi-— 
larly Pitri and Matri bandhus can only mean father’s and mother’s bandhus. 
This is made clear by the description of the list of bandhus in each. All are 
only shashti tatpurushas. Words are compounded with their bases. Atma 
(or more correctly Atman from which ‘n’ drops out in the combination) 
Pitri and Matri are the bases which combine with other words and to which 
are added declentional suffixes to denote their case and number. What the 
base ends in must be known before we can ascertain its case suffixes. We 
call Atmansabda Pitrisabda and Matrisabda, note their case ending ‘and ` 
their gender and then begin their declensions. So ‘Atmabandhu’, like 
‘Raja purusha’ which is equal to “the man of the king” (ua: get), ~ 
can only mean ‘one’s own bandhe’ ( arma; ay: ). Similarly Pitri and 
Matri bandhus can only mean Pituh bandhu and Matuh bandhu 
( faq: and arg: ary: ) - 

It is uncommon that a compound is so vague ‘as can be dissolved 
in any one or other of the seven tatpurushas, without impairing its natural ~ 
sense. The compound Vidya nipunah ( faat fagm: ) can only be a Tritya 
tatpurusha dissolvable into Vidyaya nipunah ( famat fago: i. e., expert 
by or through learning). Similarly the compound ‘Vrikshapatitah’ 

( aerafera: ) can only be Panchami tatpurusha dissolvable into Vrikshat 
Patitah (gata ufa: i. e., fallen from tree). So is the case with the other 
tatpurusha compounds also. 


It is not clear what is being aimed at by the above interpretation. It 
is difficult to see how by taking Pitri and Matribandhus as father’s and 
mother’s bandhus, the classification of the bandhus becomes useless and 
meaningless. The whole thing is descriptive. Who are your bandhus, 
who are your father’s bandhus and who are your mother’s bandhus 
are mentioned, as also the order of their succession, But all are your own 
heritable bandhus, only their relationship to you differ in degrees. ‘The 
classification remains intact. Because a person is described as father’s or 
mother’s bandhu, it does not follow that the counting of 5 degrees should 
begin from father or mother. The counting of degrees is always uniform 
and begins from the propositus. In fact the classification will become use- 
less when we take Pitri and Matri bandhus as ‘Bandhus through father or 
mother’ for, in this case, the description of all the heritable Bandhus might 
have been mentioned in one line of a verse, as has been done by Yagnaval- 
kya in the case of marriage, viz., within 5 degrees from the mother’s and 7 
from the father’s, bandhuship remains. Really speaking a man can trace 
his blood relationship to another only through his mother or father (especial- 
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ly so for marriage purposes), also through his son or daughter in matters of 
succession or impurity. The wife’s relations of one’s self, of one’s brothers 
or of one’s sons cannot be his sapinda relation. ‘Thus the words ‘Matritah’ 
and ‘Pitritah’ indicate only the immediate connecting link between the pro- 
positus and the claimant and nothing about the nature of the further per- 
sons. Then again, if as Sulaiman, J. says, ‘father’ and ‘mother’ should not 
be taken in a generic sense but only in the literal sense, we may have to ex- 
clude persons who are literally the grand-father’s bandhus or the grandson’s 
bandhus of the propositus, but who are included by Dr. Sarvadhikari among 
Atmabandhus exparte paterna and who have been recognised as heritable 
bandhus. If it is said that they come under one or other of the ‘lines’ or 
‘santana’ of certain specified ancestors, then we have to see how this word 
‘santana’ is interpreted and illustrated by Commentators. It is admitted by 
the learned judges from the citation of its meanings in Kesar Singh’s case 
(49 M. 652) that it does not refer to males alone. Mukerji, J. supports 
this ‘lize’ theory by showing its connection with funeral oblations. The 
Mitakshara system of succession, especially of its bandhus, should have no 
bearing on this. If Vijnaneswara interprets it in the male line, we have 
to take it as illustrative and not exhaustive. If the line is to refer to males 
alone, doubts arise in determining the relationship between the propositus 
and the claimant. Whether we have to take the line only up to the com- 
mon ancestor in the ascending line alone or in the descending 

line also from such common ancestor down to the claimant F 

or propositus, as the case may be, is not clear. In the ad- | 
joining figure the common ancestor is in the mother’s | 
maternal grandfather’s line of P and in the father’s Si Si 
maternal grandfather’s line of, S, (the claimant). It | | 





cannot be said that the claimant is in the line of P’s mother’s T T 
maternal ancestors nor P in the line of Ss’s father’s maternal 

nie ; ; Dz S, 
ancestors. - The common ancestor is only the connecting link | | 
and not an end in himself in the trace of the ‘line’ relationship p S; 


between the propositus and the claimant. 

At pages 489-490 of Dr. Sarvadhikari’s book on Inheritance (1922 
edition) is mentioned how Kashinatha in his Dharma Sindhu, the lates. 
work of the Benares School, illustrates the 7 and 5 degrees rule. : 


The former is enough for our purpose. - In 
the adjoining figure, it is pointed out that Rati l 
and Kama, being 8th in descent from the common Kanti (d) Gauri (d) 
paternal ancestor Vishnu, are not within the pro- : 
hibited degrees of marriage. It cannot be said that Sudhi (s) Hara (e) 
the common ancestor is in the ‘father’s line’ : 

Budh M 

( fag: amat ) of either Rati or Kama the first in aa a 
descent from Vishnu being daughters. Third to Chaitra (s) ` Siva (s) 
7th in descent in each line being within 7 degrees 
are the sapindas of each other, notwithstanding the Gana (s) Bhupa (s) 
first in descent being a daughter. : 

Balambhatti in his gloss on “Mother’s line” Bais 6) Aghyuta (s) 
says—'thus from one root ancestor a daughter is Rati (d) Kama (s) 


Vishnu 
l 
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born, from her a daughter is born, from the latter a daughter is born, and 
from the latter a daughter is born, in the Sth daughter in descent there 
would be no sapindaship ? (vide Basu’s edition, p. 97). 

Again the same Balambhatti (vide p. 113 of Basu’s edition) pointing 
out how the old authors divided the sapinda relationship with the bhinna 
gotras into § sub-divisions such as Chudabandha, Muktahara bandha and 
so forth illustrates the same. The illustrations shown for the above men- 
tioned two first sub-divisions will be enough for our purpose. 

In figure I Sulochana is a sapinda of Vishnudatta but not vice verse. 

(1) ; ; (11) 
Hona : pease 


eae | J 
Yagnidatta (s) Devadatta (s) Yagnadatta (s) Devadatta (s) 


Ganga (d) . Yamuna’ (d) Ganga (d) l Yamuna (d) 
Saraswati (d) Mitradatta (s) Saraswati (d) ` Mitradatta (s) 
' Vijaya (d) Pundarika (s) Jayanti (d) Vijaya (d) 
Sulochana (d) Vishnudatta (s) Kaveri (d) - Vishnudatta (s) 
[These two can marry] . 
Indradatta (s) Vishnudatta (s) 
Mudgala (s) Dhantri íd) 


These two cannot marry | 


In figure H Kaveri and Vishnudatta are not sapindas, claiming through 
their mothers and being beyond § degrees. | Mudgala and Dhantri are 
sapindas claiming through their fathers and being within 7 degrees. It 
will be noted that the ‘line theory’ is nowhere satisfied here. ; 

Mukerji, J. points out that two persons may’ not be sapindas in the 
ordinary way and yet they may be bandhus of cach other and thereby be- 
come the sapindas of cach other and from this draws the inference that the 
relationship of bandhu virtually expands the definition of sapinda in 
particular cases. : 

Thus in the accompanying figure it is said that S;. is not a sapinda 
of A (and so of Ss) since A is not in the line of Ss’s mother but that he is a 
bandhu of A (and so of Ss) since A is in the mother’s maternal grandfather’s 


line of S; and therefore by being a bandhu first, he thereby becomes a 


sapinda of A (and so of Ss). This looks like begging the A 
guestion. The definition of sapinda is fixed by the 5 and 7 | 


degree rule from mother’s and father’s side. Those on the 4 i 
mother’s side will always be bhinna gotras and so bandhus, - % S, 
and those on the father’s side may be either sagotras or | H 
bhinna gotras, and the sagotras need have no trouble, since J j 
they will have preference as gotrajas, before any the nearest D; Da 
bandhu.» With every intervening female between the pro- ] | 
positus and the claimant, there is a change of gotra anda S, Ss 
e 
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bhinna gotra remains so whether there is intervention of one female or 
more than one. Among these bhinna gotra sapindas on the father’s and 
mother’s side only particular men are chosen as~heritable bandhus’ by 
the application of the “line theory”. Unless the ‘liné theory’ is assumed 
to be an established fact, beyond any controversy, it is difficult to see 
how a man may be a bandhu first without being a sapinda already. 
Sulaiman, J. is inclined to extend father’s and mother’s ‘lines’, from father’s 
father’s agnatic line and mother’s father’s agnatic line to father’s mother’s 
(paternal ancestor’s) agnatic line and mother’s mother’s (paternal ances- 
tor’s) agnatic line. If this is allowable, a little further extension is excus- 
able. : 

It is even doubtful whether the text-writers and Commentators in- 
tended that the classes of bandhus should be exhaustive while their enu- 
meration alone should be illustrative and wanted to make a distinction 
between the classes and their contents. It is possible to infer that the text 
only indicates the nature and description of bandhus and there is no rea- 
son why in the absence of one’s own, his father’s or his mother’s bandhus, 
his grandfather’s or grandmother’s bandhus and so on upto 7 or $ degrees 
should not inherit. Sulaiman, J. says that it was not necessary for the 
Privy Council in Girdharilal Roy’s case (12 M. I. A. 448) to enter upon the 
determination of the question whether the classes can be extended. or not. 
If the three classes of bandhus are, however, to be kept intact then we can 
either take the words ‘Atma’ ‘Pitri’ and ‘Matri in their generic sense or take 
all cognate relations within 5 degrees and such of them as are descended 
from the paternal or maternal grandfather of the propositus under Atma 
bandhus, and the descendants of the two higher degrees of ancestors of 
all kinds under Pitri and Matribandhus according as you reach them 
through your father or mother. The exparte paterna and materna divi- 
sions proposed by Dr. Sarvadhikari, so far as the Atmabandhus are con- 
cerned, (and by Sulaiman, J. as regards the Pitri and Matri bandhus also 
in his own facile way), are only offshoots of the Dayabhaga principles 
based on funeral oblation theory and are quite irrelevant for the purpose 
of Mitakshara succession, especially of Bandhu Succession, though, wher- 
ever possible, the test may be and has been applied to determine the pre- 
ferability among the competing bandhus of equal degrees of relationship. 

In conclusion, a word has to be said with reference to the naturally en- 
thusiastic defence of Dr. Sarvadhikari by Mukerji, J. in Gajadbar’s case 
(54 A. 698) and by Dr. Sarvadhikari in 58 C.-L. J. 47n. There is no 
question of anybody maligning the learned Doctor or of his theories being 
too high or abstruse to be understood by ordinary. people. Dr. Sarvadhi- 
kari’s great service is indisputable. Anybody who goes through his valu- 
able book cannot-but entertain the highest reverence and admiration for 
the matter and manner of his dealing with the subject. That he elucidated 
and liberalised the Bandhu succession under the Mitakshara to a very great 
extent cannot be doubted. The point is whether the further progress ought 
to be arrested in the name of ae great scholar who was always for ad- 
vance. 


At page 614 of his book on inheritance (1922 Edition), we find the 
: ped 
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following views:—‘The archaic laws of the Mitakshara are not suited 
to the advanced state of Hindu civilisation at the present day; they must 
be modified and altered to suit the present circumstances of the country. 
The ball of progress is rolling on and new principles of exposition discover- 
ed by the light of modern juridical science must be applied to find out 
the latent meaning of the words of the Mitakshara The law will 
change as the circumstances of the country change The law of 
progress will necessitate these changes. The ball is continually rolling on 
and nothing can arrest its progress at the present day All law is a 
compromise between the past and the present, between tradition and con- 
venience . What was done before by the Commentators and Digest 
writers has to be done now. by the judges who ought to ‘broaden the law from 
precedent to precedent’ as said by Sadasiv Iyer, J. in 43 Mad. 4 at 24.” 
More than half a century has passed since Dr. Sarvadhikari propounded his 
theories which though extremely liberal at that time are proving very res- 
trictive now. 


If Dr. Sarvadhikari were alive now, he would have been the first to 
alter his old theories and expand them by removing all vestiges of funeral 
oblation and ‘line’ ideas and thus enabling still greater number of bandhus 
to inherit. Every later Smritikar or Commentator has always gone ‘on 
liberalising the law to suit his own times and has thereby earned the de- 
served popularity and gratitude. Yagnavalkya introduced bandhus; 
Vijnaneswara enlarged the scope of Stridhana; Jumutavahana intro- 
duced dear and near cognates to succeed in preference to distant agnates; 
Nilakanta brought in sister under gotrajas and gave her a place, and a 
high place, in the order of succession; Mitra Misra paved the way for re- 
garding the enumeration of bandhus as only illustrative and not exhaus- 
tive; Vachaspati Misra allowed the prevalence of Kritrima form of adop- 
tion; Madhava and Vaidyanatha Dikshita, in southern India, supported 
the marriages with paternal aunt’s daughters and maternal uncle’s daughters, 
prevalent there, by quoting Vedic texts and other authorities; Raghu- 
nandana introduced a few additional cognate sapindas to succeed before 
Sakulyas. The spirit of Vijnaneswara, or even of Manu, far from 
‘shrieking in agony in the next world’ would rejoice at these successive ex- 
tensions and liberalities through plausible interpretations. It is no criti- 
sism of Dr. Sarvadhikari if his broad and comprehensive view is sought 
to be further broadened by judges who are the only persons left now to 
develop the law to suit the times, Commentators and Digest writers having 
ceased to exist after the British administration. 


Thus the ‘line theory’ of Dr. Sarvadhikari, restricting as it does the 
rights of certain bandhus legitimately entitled to succeed and resting on no 
sure foundation in the texts or commentaries, deserves to be ignored or at 
least liberalised so that there may be no obstruction as regards persons who 
come within 5 degrees at any rate. 
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INDIAN CRIMINAL APPEALS 
To the Editor of THe Law JOURNAL 


Sir,—Some months ago an Indian prisoner, convicted of murder, was 
hanged, though notification on his behalf to the Local Government had been 
timely given of his intention to appeal to the Privy Council. An unfor- 
tunate miscarriage of justice had occurred, owing to a failure of the “auto- 
matic” machinery provided by Statute. 

Writing to a daily contemporary, a former member of the Indian Civil 
Service offered the following apologia for the occurrence: (1) “Petitions 
from condemned prisoners in India for special leave to appeal to the Privy 
Council are invariably put in at the eleventh hour,” owing “to the ingrained 
habit of the Indian litigant to delay till the last minute.” (2) “The Privy 
Council have again and again stressed the futility of these applications for 
leave to appeal in the case of prisoners from India, and have laid it down 
that they will not interfere unless the decision is contrary to the dictates of 
natural justice.” (3) “This can hardly ever be the case, seeing that the 
Sessions Judge, the High Court, the Governor, and the Viceroy must have 
considered the propriety of the capital sentence before the ‘leave to appeal’ 
stage has been reached.” (4) “These applications for leave to appeal from 
condemned prisoners are nothing more than a device to stay execution.” 
(5) “Under statutory rules order for postponement of the execution issue 
automatically as soon as the application is filed.” 

With every desire to sympathise with hard-worked officials in moments 
of emergency, it is quite impossible to accept this elaborate explanation as 
the last word on the subject. 

In a land where, as witness the Meerut trial and the recent Lahore 
Conspiracy Case, the march of justice is slow, it would be no wonder if the 
Indian criminal litigant were dilatory. Nevertheless, a convicted Indian 
subject of the King-Emperor is entitled to apply to his Sovereign in Council 
for special leave to appeal, and to exercise his statutory right at any time 
within a fixed period. The authorities should be ae for such exercise 
at any moment within the lawful period. 

‘But, especially since the beginning of the economic crisis in India, 
delay in notifying to the authorities the intention to apply to the Privy 
Council for special leave to appeal is usually due, not to innate indolence, 
but to financial difficulty. The prisoner, who usually belongs to the agri- 
cultural classes, has spent heavily, generally with borrowed money, upon 
the proceedings in the trial court and later in the Appellate Court; often, 
too, on petitions to the Governor and to the Viceroy. By that time his 
resources have been exhausted, and his friends and relatives find it extreme- 
ly difficult to raise the minimum sum without which no appeal to England 
can proceed, except through the generosity; in some exceptional case, of 
solicitor and counsel here. Hence, only a-very small proportion of murder 
appeals from India ever come before the Privy Council. 

It is true that the Judicial Committee have repeatedly said that they 
will not interfere unless the decision of the Indian Appellate Cougt is con- 
trary to the dictates of natural justice. An Indian prisoner, however 
anxious for his liberty or his life, is not concerned with technical distinc- 
tions, and naturally seeks—if he can afford the luxury—trelief from the 
august tribunal in London whose impartiality is notorious. His one cer- 
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tainty is that whilst there is life there is hope, but once one is hanged there 
is none. 

But the main reason why so few criminal appeals are entertained by 
the Privy Council is that they have firmly refused to exercise the functions 
of a Court of Criminal Appeal. Contrary, however, to their usual prac- 


tice, the Judicial Committee, not long ago, were so dissatisfied with the . 


decision of one High Court that they dealt with the appeal on its merits, 
upset the Appellate Court’s judgment, and set aside the conviction and 
sentence. A long experience of the type of criminal appeal that comes 


from India and ordinarily meets an unfortunate fate, convinces one that ` 


the decisions of Indian Appellate Courts would often be upset, if the Privy 
Council sat as a Court of Criminal Appeal and dealt with the merits. 

The fabrication of false evidence by an enemy or a hostile faction is 
no uncommon event in India. Equally notorious is the zeal of the sub- 
ordinate police in securing evidence against an accused person. Indeed, 
the relevant Code provides that no confession to the police or whilst in 
police custody is valid, unless made in the presence of a magistrate. One 
can, therefore, appreciate that many a crime is brought home to an accused 
person who would never be convicted by an English jury. A jury case in 
India is a rare occurrence, and where the trial Judge sits with lay assessors, 
he is entitled to disregard their opinions and to convict where they would 
acquit. 

Nor does this end the tale. In at least two directions the Indian cri- 
minal differs fundamentally from ours. It is possible for the Crown in 
India to appeal—irrespective of what an accused person may do—for the 
enhancement of a sentence. 

The Crown may also appeal against an acquittal by the trial court on 
facts. The doctrine of “autrefois acquit” bears a different interpretation 
in India and in England. And the mischief is that the Indian Appellate 
Courts differ as to the method of applying the appropriate legal principle. 
An appeal to the Privy Council to settle this disputed question is now 
pending. There is, at present, no Court of Criminal Appeal in India which 
can deal authoritatively with disputed points of criminal procedure. 

Finally, we would refer to two cases in which the Privy Council, in 
recent years, have reversed the decisions of Indian High Courts, on the 
ground of violation of natural justice. In one, the High Court, upon revi- 
sion, enhanced a sentence of transportation for life to the death sentence, 
though it had no powers to do so. In the other case, the High Court, 
though presented with irrefutable evidence, before delivery of judgment, 
that a juryman in the trial court was unacquainted with English, in which 
language all the pleadings, arguments and proceedings were held, refused 
to entertain the evidence, and upheld the conviction. As the Privy Council 
have since held that there had been a mis-trial, reversed the judgment of 
the Appellate Court and set aside the convictions and sentences, it is ques- 
tionable whether the High Court had jurisdiction to sit as an Appellate 
Court. In both these cases, had the prisoners not been able to scrape 
_ together phe necessary funds to appeal to the Privy Council, they would 
long since have suffered the death penalty. In what other cases, where the 
financial credit of the accused was not so good, may there not have been a 
failure of natyral justice, with irrevocable results? 


™~ May 16. Privy COUNCIL AGENTs. | 
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HIGH COURT NOTIFICATION 
NOTIFICATION NO. 196|34 
Dated July 9, 1934* 


“Rules made by the Bar Council High Court, Allahabad, under Sec. 6 
of the Indian Bar Councils Act, No. XXXVIII of 1926 


RULES UNDER SECTION 6 


1. In these rules: 

(a) “High Court” means the High Court of Judicature at 
Allahabad. 

(b) “Council” means the Bar Council of the High Court at 
Allahabad. 

-(c) “Secretary” means the Secretary of the Bar Council. 

(d) “President” means the President of any Association of the 
High Court Bar or of the Bar of a Civil or Criminal Court at the 
headquarters or the sub-division of the districts in the Province of 
Agra.’ 

(e) “List” means the list prepared under rule 2, clause (1), 
sub-clauses (4) and (b). 

2. (1) The Secretary shall classify the Advocates entered in the 
roll prepared under Section 8, Sub-section (2) of the Indian Bar 
Councils Act as follows: ` 

(a) those who have or who two and a half months before the 
date of the general election of members of the Bar Council of the 
High Court will have, for not less than ten years, been entitled 
as of right to practise in the High Court; 

(b) those advocates excepting those mentioned in clause (a) 
who have become entitled to practise in the High Court two and 
a half months before the election. 

(2) The list so prepared shall be sent to every District Judge 
and President for communication to the Legal Practitioners prac- 
tising in the courts in that judgeship. 

(3) Any Legal Practitioner entitled to have his name entered 
in the list and whose name is not so entered or whose name is 
entered-in the wrong division of the list may apply for correc- 
tion to the Chairman of the Bar Council or (such other authority 
as the Bar Council may appoint in his behalf) who on being satis- 
fied that the name has been wrongly omitted or entered, may 
cause a proper entry to be made. 

3. The Bar Council shall fix dates for nomination and election of 
candidates and scrutiny of such papers for the election of ten members 
of the Bar Council of the High Court. 

4. (1) Not less than two months before the date fixed under 
rule 3, the Chairman, Bar Council shall by notice publish in the 
local official Gazette and’ by affixation on thé notice board of the 
court of each District Judge, Additional District Judge, and 





*Published ın Government Gazette,’ dated Allahabad, July 14, 1934 
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Sessions and Subordinate Judge and each Bar Association, call for 
nominations and thereupon any advocate may nominate not more 
than ten advocates for election to the Bar Council. 

(2) All the nomination forms received by the Secretary shall 
be put up for scrutiny on the date fixed before an authority 
appointed by the Bar Council for the purpose. 

(3) After the scrutiny of the nomination forms the Secretary 
shall prepare a ballot paper including the names of all the candi- 
dates whose nominations have been held to be valid in a prescribed 
form and supply them in sufficient numbers to the presidents of 
the various associations. 

(4) This ballot paper shall show the names of all the nominated 
members in two lists one containing the names of advocates of more 
than ten years standing and the second of the rest. 

(1) Each advocate may submit his list of nominations to the 
Secretary by letter dated, signed and posted or delivered by hand, 
so as to reach the Secretary on or before the date to be specified 
in the notice under rule 4. 

(2) The signature to each ballot paper must be attested by the 
District Judge, or Additional Judge and where there is no District 
or Additional District Judge then by any Gazetted Officer of the 
place and sealed with the court seal, or attested by the Secretary 
or the President. 

(3) The envelope shall bear on the outside “Bar Council Nomi- 
nation” or “Bar Council Ballot Paper” as the case may be. 


Norr—The admission to the attesting officer by a voter that the signature on the voting paper 
is his shall be equivalent to signing ın the presence of that officer. 


6. The ballot paper received by the Secretary shall be opened by him 
in the presence of the Secretaries of the Bar Library, the Advocates Associa- 
uon and the High Court Bar Association, or of the successors, of those 
bodies on a date fixed by him, and the votes received by each Advocate 
shall be recorded. 

7. Ballot papers which are not in accordance with these rules shall 
be rejected. ; 

8. The five advocates mentioned in Section 4, Sub-section (2) of 
the Indian Bar Councils Act shall be those five who answering that descrip- 
tion have obtained the highest number of votes. The remaining five advo- 
cates to be declared elected shall be those who have obtained the highest 
number of votes, excluding from consideration the five above mentioned. 

9. If any question should arise as to the validity of the election of 
a member, the High Court shall constitute a tribunal to determine the 
matter. 

10. The Secretary shall publish in the local official Gazette as soon as 
may be after the election, the names of the elected members of the Bar 
Council and shall communicate the fact of such election to each such 
member, 

11. A nominated or elected member of the Bar Council shall hold 
office for three years from the date of the first meeting of the Council after 
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his election, provided that a member nominated or elected to fill a casual 
vacancy shall, for the purpose of this rule, be deemed to have been nominat- 
ed or elected on the date when the person whose place he takes was 
nominated or elected. 

12. When a member of the Bar Council dies, resigns or becomes 
incapacitated before the expiration of the three years mentioned in Rule 11. 
(a) The High Court shall nominate another person to be a mem- 
ber, if the member dying, resigning or becoming incapacitated was 
a member nominated under the provisions of Section 4, Sub-section 

(1) (b) of the Indian Bar Councils Act; 
(b) and in the case of an elected member, the Bar Council shall 
elect another member, but so that not less than’five of the elected 
members at any time are advocates whose names appear in part (a) 


of the list. 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 4686|44—1 (4) 
Dated Allahabad, August 23, 1934 * 


Tue following amendment is made in the General Rules (Civil), cor- 
rected up to January 31, 1926, with the previous approval of the Local 
Government: 

CHAPTER XXV 


After paragraph No. 2 of Rule 2B as promulgated by correction slip 
No. 170, add the following as a new paragraph: 

“In case of money credited into a treasury on account of the sale pro- 
ceeds of saleable forms, the chalans shall be submitted in triplicate, one copy 
of which will be retained in the treasury, and the other two returned to the 
court concerned. Of the two forms returned to the court, one will be 
sent to the Government Press for recoupment of the saleable forms, and 
the other will remain in the court remitting the money to show that the 
price of the forms sold to the stamp vendors was actually deposited. ‘The 
copy of the chalan, which remains in the court remitting the money, shall 
be cancelled and rendered useless after it is duly receipted.” 





+Published ın Government Gazette, dated Allahabad, Sep. 1, 1934 


ENGLISH (Civ) DEPARTMENT 
NOTIFICATION No. 5182|44—-21(6) 
Dated Allahabad, September 18, 1934* 
THE following amendments are made in the General Rules (Civil) 
corrected up to March 31, 1934, with the previous approval of the 


Local Government: 
RULE 2 OF CHAPTER X 


1. At the end of clause (vi) add the following sentence— 
“In case the applicant is a pleader the unused stamp papet may be 





*Published in Government Gazette, dated Allahabad, Sep. 29, 1934 
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returned to his registered clerk.” 
2. In clause (vii)— 


(a) For the words “may be so returned” in lines 6 and 7 substi- 
tute the words “may be returned to the pleader or his registered clerk.” 


(6) In line 8 after the words “shall be returned to him” add the 
words “or his registered clerk.” 


ENGLISH (CRIMINAL) DEPARTMENT 
NOTIFICATION No. 6185|18—2(8) 
Dated Allahabad, August 31, 1934* 


Tue following amendment is made in the General Rules (Criminal), 
corrected up to March 31, 1924, with the previous approval of the Local 
Government: 

CHAPTER IX 

After rule 2, add the following note— 

“Note—The Local Government have published the following notice directing 
that, for postponement of an execution, intimation of intention to apply for leave 
to appeal. to the Privy Council should be addressed to the Secretary to the Local 
Government in the Judicial Department and not to any other officer: 

Norice—No. 71|VI—1537-1933, dated February 14, 1934, 
published in the United Provinces Gazette of February 17, 1934. 


If intimation is received from or on behalf of a convict sentenced to 
death that it is intended to apply to the Judicial Committee of the Privy 
Council for special leave to appeal the execution is postponed and a date 3 
weeks later is fixed before which proof must be furnished to the Local 
Government or to an officer specially authorised in this behalf, that the 
necessary papers, instructions and funds have been sent to a firm of solicitors 
in England. In order that an execution should be postponed in time, it is 
necessary that such an intimation of intention to apply for leave to appeal 
should be submitted to a particular officer of the Government. His Excellency 
the Governor in Council, therefore, desires to bring to the notice of all con- 
cerned that the proper officer to whom such intimations should be sent is the 
Secretary to Local Government in the Judicial Department. His Excellency 
the Governor in Council cannot accept any responsibility for any delay 
which may occur owing to the fact that such an intimation is sent to any 
other officer or other address than that of the Secretary in the Judicial 
Department. It has been found that intimations of this kind are sometimes 
sent direct to His Excellency the Governor-General or to officers of the 
Government of India Secretariat. The Government of India wish it 
generally to be known that an intimation sent to His Excellency the 
Governor-General or to any officer of the Government of India Secretariat 
will in future be ignored.” 





“Published in Government Gazette, dated Allahabad, Oct 13, 1934 
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LAW LIBRARY 


SARKAR’S CIVIL PROCEDURE Cone, by Mr. Justice M. N. Mukerji. English 
Edition (Butterworth & Co., Ltd.). 


Sarkar’s Civil Procedure Code occupies a high place in the standard 
works on the Code, and that reputation will be considerably enhanced by 
this new edition which has been ably edited and revised by Mr. Justice 
M. N. Mukerji of the Calcutta High Court. The matter in the last edition 
has been carefully revised and where necessary recast and rewritten. The 
voluminous case-law on the Code has been marshalled with great care, and 
the treatment of the entire subject, which is very exhaustive, displays 
analytical powers of a high order. The system of annotation leaves nothing 
to be desired and the book is a model of clear writing. We attach great 
importance to the Subject Index, which is very exhaustive and adds to the 
utility of the book. A complete Table of Cases has also been given. 
Appendix II gives the Letters Patent of the different High Courts and 
Appendix III contains the Rules made by the various High Courts. © We 
confidently recommend this new edition to the legal practitioners as a 
valuable and exceedingly useful addition to their libraries. 


Company Law, by K. J. Rustomji. Second Edition, (Butterworth & Co., 
Ltd.). = 


Rustomji’s Company Law needs no introduction. The legal 
profession found in the first edition which was published in 1925 a clear, 
logical and accurate statement of the Company Law and the publishers 
have done a service to the profession by bringing out a new edition. The 
book has been carefully revised and the recent important decisions of 
English and Indian Courts have been noted and their effect clearly brought 
out. The author has freely drawn upon English case-law, in expounding 
knotty points, the Indian Act being based on the repealed English Act of 
1908. We have found the annotations on the various sections to be exhaus- 
tive and critical and the case-law bearing on the subject has been discussed 
with care. It was a good idea to set out in the commentary on Section 1, 
under 58 heads, the principal alterations effected by the new English Com- 
panies Act of 1929, which are referred to at length in the notes under the 
appropriate sections. ‘This device will be very helpful when it becomes 
necessary to cite English decisions under the new English Act. The Index 
has been carefully prepared. The printing and get-up is of a high order. 
We have no doubt the legal profession will greatly appreciate this new 
edition. 


THE Musrim Law or INHERITANCE, by Al-Haj Mahomed Ullah ibn 
S. Jung, M.A., LL.D. (Published by S. Sultan Law Publisher, 
Allahabad). Pp. 314. Price 7|8. 

This book contains the text and translation of Sirajiyah, the leading 
text on the subject of the Muslim Law of Inheritance, and includes the 
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Koranic verses and the relevant traditions of the Prophet on the subject. We 
had occasion to examine portions of the book and we congratulate the author 
on his carefully prepared charts, wherein one can read at a glance the shares 
of several sharers and residuaries. These charts have been prepared on the 
basis of material obtained from the works of eminent Muslim jurists. We 
are confident that the book will commend itself to the Bench and the Bar 
alike, and will be found very useful by the students, and help them in easily 
understanding the intricate problems of the Muslim Law of Inheritance. 


A Dicest oF ANGLO-Musimm Law, by Al-Haj Mahomed Ullah ibn S. Jung, 
- MA, LL.D. (Published by S. Sultan Law Publishers, Allahabad). 
Pp. 300. Price Rs. 5. - 


This book comprises the principles of the Sunni Hanafi Law. It is 
based on original Arabic authorities. The author has on occasion differed 
from Ameer Ali and other eminent jurists on various topics of Muslim Law 
and has based his views on recognised Muslim authorities. The arrangement 
of the book is similar to that of Mulla’s Mahomedan Law. In the footnotes 
the author has dealt in extenso with the case-law. A valuable bibliography 
is appended to the book which enhances its value. The book is well printed. 
It will be found useful both by the practising lawyer and the students in the 
Universities. 
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ACTS TENDING TO EFFECT A PUBLIC MISCHIEF 
The case of Rex v. Manley (1933, 1 K. B. 529; 102 L. J. K. B. 323), 


where a female prisoner was convicted of a common law misdemeanour of 
doing an act tending to effect a public mischief by falsely representing to 
the police that she had been attacked and robbed, thereby causing the police 
to devote their time and service to the investigation of this imaginary 
offence, raises interesting questions as to what acts constitute a crime at 
common law as tending to effect a public mischief. 


In considering what offences may come under this heading, it is 
important to remember that the offence must be one that affects the public 
and must be public in its nature, Lawrence, J., in Rex v. Higgins (2 East 
5 at p. 21), stating: 

“All offences of a public nature, that is all such acts or attempts 
as tend to the prejudice of the community, are indictable.” 


Bearing this dictum in mind, it is interesting to see the different classes 
of case that have been held to constitute a public mischief. 


In Treeve’s case (1796, 2 East P. C. 821)it was held that an 
indictment would lie for wilfully, deceitfully and maliciously supplying 
French prisoners of war stationed at Plymouth with unwholesome food not 
fit to be eaten by man. 


In Rex v. Brailsford and another (1905, 2 K. B. 730), where two 
prisoners conspired together to obtain, and did in fact obtain, from the 
Foreign Office by false representation a passport with intent that it should 
be used by a third party, it was held that these facts tended to produce a 
public mischief, Lord Alverstone, C. J., stating: 


“We are of opinion that it is for the Court to direct the jury as 
to whether such an act may tend to the public mischief, and that 
it is not in such a case an issue of fact upon which evidence can be 
given. Assuming the matter to relate-to the issue of a public 
document by a public department of State, and it is obtained by a 
false representation for an improper purpose, śe., for use by a 
different person passing himself off as the bona fide holder, we are 
of opinion that it is injurious to the epee and tends to bring about 
a public mischief.” 


. In Rex v. Porter (1910, 1 K. B. 369; 79 L. J. K. B. 241) an agreement 
by ` an accused person to indemnify his bail has been held to be illegal in 
that it tends to produce a public mischief, and the parties entering into 
such an agreement are therefore guilty of the offence of. conspiracy 
notwithstanding the fact that they may have entered into the agreement 
without any unlawful intent. Lord Alverstone pointing’ out why such 
an agreement should produce a public mischief states (1910, 1. K.,B. at p. 
373): 

“It has been suggested that the more modern view of bail is that 
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it is a mere contract of suretyship, and that an agreement to 
indemnify bail therefore does not involve any illegality. If that 
were so, as soon as the bail had got his indemnity he would have no 
interest whatever in seeing that the accused person was forthcoming 
to take his trial, and it is obvious that criminals, particularly if 
possessed of means, would very frequently abscond from justice.” 


It will be seen that offences that tend to effect a public mischief cover 
a very wide field and may enable prisoners who would not otherwise be 
brought within the purview of the criminal law to be charged with this 
offence, and in certain cases it may be useful to charge the accused person 
with this on an alternative count. Thus where a school-teacher at a public 
county school, who represented that she was a properly qualified teacher 
when she was not, and in consequence obtained a much higher salary than 
she would otherwise have done, was charged with obtaining money under 
false pretences, and was acquitted on the grounds that although she had 
obtained her situation by a false pretence, she had obtained her salary by 
the fruits of her labour and industry, and in consequence the false pretence 
was too remote, she might quite possibly have been convicted if charged 
with this offence, for the school-teacher’s certificate was apparently a 
public document and the offence one that affects the public (see R. v. 
Lewis, 1932, 86 J. P. 55). 

In conclusion, as the offence of tending to effect a public mischief 
does not admit of definition, and is not easy to explain and is variable in 
quality, and in consequence might give our judges an unlimited prerogative 


‘in bringing prisoners charged with this offence within the purview of the 


criminal law, our Courts may look upon this class of offence, as they do 
on the doctrine of public policy, which has been described by an eminent 
judge as: 
“A high mettled steed, and when once you get astride it you never 
know where it will carry you,” 


and therefore may be reluctant to create new precedents in this class of 


crime.—The Law Journal. 


“CONSENT” IN CRIMINAL CASES 


The judgment of the Court of Criminal Appeal in Rex v. Donovan, 
reported in Tbe Times, July 28, is a timely reminder of the position with 
regard to consent in criminal prosecutions. 


In Donovan’s case the Court of Criminal Appeal quashed a conviction 
for assaulting a girl, seventeen years of age, whom the defendant had 
induced to accompany him to a garage where he beat her with a cane. In 
the course of the proceedings at the Surrey Quarter Sessions a submission 
was made by Counsel for the Crown that in the circumstances of the case 
it was unnecessary for the prosecution to negative consent by the girl to 
what was done by the accused. The Court ruled against this submission, 
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and the case proceeded on the basis that the main issue was that of consent. 
The judgment delivered by Mr. Justice Swift in the Court of Criminal 
Appeal makes it clear that the question of consent was only a secondary 
issue, and that. the primary issue should have been whether the blows 
ae with the cane were likely, or intended, to do bodily harm to the 
girl. . 

The general principles underlying the judgment are, firstly, that an 
offence which is punishable as a crimé, is an offence against the State, repre- 
sented, of course, by the Crown, and secondly, that an individual cannot, 
by consenting to acts which in themselves constitute a crime, purge those 
acts of their criminal nature; for example, Reg. v. Coney (1882 46 L. T. 
Rep. 307; 8 Q. B. Div. 534; 15 Cox C. C. 46) and Reg. v. Orton (1879, 
39 L. T. Rep. 293; 10 Cox C. C. 226) are authority for the proposition 
that a prize fight, in which the parties are willing that éach should do 
the other as much damage as he can, is illegal and amounts to assault. In 
Reg. v. Corey, Mr. Justice Cave says:. “The true view is, I think, that a 
blow struck in anger, or which is likely, or is intended, to do corporal 
hurt, is an assault, but that a blow struck in sport, and not likely nor 
intended to cause bodily harm, is not an assault, and that an assault 
being a breach of the peace and unlawful, the consent of the person 
struck is immaterial. If this view is correct, a blow struck at a prize 
fight is clearly an assault; but playing’ with singlesticks or wrestling 
do not involve an assault, nor does boxing with gloves in the ordinary 
way and not with the ferocity and severe punishment to the boxers 
deposed to in Reg. v. Orton.” On the other hand, there are cases where 
absence of consent is an essential ingredient of-the offence sasi in the case 
of rape—and in such cases the absence of consent must be proved 
affirmatively by the prosecution exactly as any other essential ingredient 
of the offence must be proved; in the absence of an express statutory 
provision, the onus of proving consent is not placed on the defendant, 
who, if one may again return to first principles, is presumed to be innocent 
and is entitled to be discharged if the prosecution does not produce evidence 
proving all the essential ingredients of the offence. So far as proceed- 
ings under the Summary Jurisdiction Acts are concerned, it will be 
remembered that the prosecution is not required to give evidence negativ- 
ing any exemption, exception proviso, excuse, or qualification contained 
in the statute creating the summary offence (Summary Jurisdiction Act, 
1848, Sec. 14 and Summary Jurisdiction Act, 1879, Sec. 39), but these 
provisions do not affect the general rules as to consent in criminal cases. 


It follows, therefore, that in cases where the question of consent is, 
or may be raised, the first point for consideration is whether or not absence 
of consent is an essential ingredient of the: offence; if it is not, the question 
of consent does not -arise except, possibly, in mitigation of punishment; 
if consent would remove the, acts proved from the category of come the 
Prosecution must normally prove absence ‘of ‘consent. 


Consent, as is pointed “out by. Mr, Justice Swift in Donovan’s case, 
‘is a question of fact and the question whether c or not: “consent was given 
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is, therefore, one for the jury, but, consent being an act of the human 
will, the presence or absence of consent can only be deduced from 
consideration of the proved facts as to the conduct of the person whose 
consent is in issue; it is from this cause that a certain amount of confused 
thinking arises which may be typified by the loose expression: “Consent 
is a good defence,” which suggests that the onus of proving consent is on 
the defendant, whereas the true position is that he need not adduce any 
evidence until the prosecution has proved such facts as might lead the 
jury to find reasonably and, consistently with their oaths, that consent 
had not been given. ‘This point is well illustrated by the direction which 
Mr. Justice Swift suggested as the appropriate answer to the following 
question asked by the jury in Donovan’s case: “If a man has reason to 
think that consent has been given, does that constitute consent?” The 
direction which, in the opinion of the Court of Criminal Appeal, should 
have been given was: “If the jury as reasonable persons thought that the 
conduct of the prosecutrix, viewed as a whole, was consistent with consent 
they ought not to find that the prosecution had negatived consent.” —T he 
Law Times. 


Anecdotes of Erskine 


Among those of a past generation whose table talk has come down 
to us, not the least interesting is Samuel Rogers, a person of importance in 
his day. He was a poet, but despite the pains he lavished on his verses, 
they are all quite dead; he was also that very satisfactory thing, a wealthy 
banker, in which capacity he was able to give those sumptuous breakfasts, 
an invitation to which was supposed to mark the recipient as one of the 
intellectual elite of London. At these morning meals each guest vied with 
the other in capping jokes, telling storics, and in firing off sparkling 
repartees. Sometimes, we are told, a little awkwardness arose when an 
anecdote of Rogers himself missed fire and failed to evoke that hilarious 
response he anticipated for it, but he was always equal to the occasion by 
saying in his most acid tones: “The curious thing about that story is 
that stupid people never see the point of it”—a remark which immediately 
elicited a chorus of loud guffaws. Many of his sayings were marked by a 
biting causticity, a practice he excused on the quaint plea that he had a weak 
voice and if he did not say disagreeable things nobody would hear him; 
but despite this characteristic, in his Table Talk, which has come down 
to us and which is about the only thing of his that posscsses a certain vital- 
ity, there is little which exhibits this side of his nature. What is 
shown is the extraordinary extent of his acquaintance with, and 
recollections of, the many notable men and women of his time. Turning 
over its pages recently, the present writer was interested in a number of 
stories about Lord Chancellor Erskine with whom, when living at Hamp- 
stead, Rogers occasionally dined and noted mentally the good things that 
fell from his lips. One of these was his remark on hearing that somebody 
had died «worth two hundred thousand pounds, that it was “a very pretty 
sum to begin the next world with.” Apparently Erskine never could save 
money himself. As Rogers said, he always contrived to sell out of the 


77 


funds when they were very low, and to buy in when they were very high. 
“By heaven,” he would say, “I am a perfect kite, all paper; the boys might 
fly me.” His usual lack of means gave him the excuse of wittily replying 
to the many applications that were constantly made to him for subscriptions, 
' for to all these he had a regular form of reply, namely, “Sir, I feel much 
honoured by your application to me, and I beg to subscribe”— here the 
reader had to turn over the leaf—“myself your very obedient servant,” 


&c.—The Law Times. 
Looking Backward 


It is to be expected that after a revolution, and as long as there is 
danger of counter-revolution, the penal law will be administered with 
severity. The changes foreshadowed in the German Penal Code are no 
exception. i 


The death penalty “will stand at the head of the penal system.” 
There is to be no recognition of “respectable criminals”; that is to say, 
those who offend conscientiously as political offenders or as passive resisters 
will be treated as seditionists or traitors. Penal servitude and imprison- 
ment will be made rigorous, and perhaps less lengthy. Drastic punish- 
ments like solitary confinement and dark cells may be revived. ‘There will 
be fewer fines, but the heaviest pecuniary penalty will probably be the 
confiscation of the offender’s entire property. 

The idea that punishment should be short and sharp rather than long 
and ameliorated with a view to reform, is by no means abandoned by all 
penologists even in England, where at present the reforming party are in 
the majority. But we view with misgiving the intention of the German 


authorities to revive the dark cell and other drastic punishments. 


Experience has surely shown this much, that if mild measures have not 
accomplished all that was hoped of them, they have at least not led to any 
great increase in crime, while history shows that excessive severity has 
often defeated its own ends and led to increase of crime and reluctance to 
prosecute. Si 

Duelling may be sanctioned, though not frivolous provocation. 
Here, again, we cannot help feeling that this is a retrograde step. It 
allows the individual to take the law into his own hands, and the victory 
is to the stronger and not always to him whose cause is just. 

German justice has been something to be proud of and all Germany’s 
well wishers will hope that the new Code will be neither harsh in itself nor 
unmercifully administered.—Justice of the Peace. 


Police Shows 


Writing in the Police Review, Mr. Jack Hayes suggests that there 
should be some form of annual public celebrations of a nature to bring 
the police before the general public in the same way as the Army, Navy 
and Air Force are brought before it in Tattoos, Navy Weeks and Air 
Pageants. The Royal Tournament, of course, is a national institution. 
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The difficulty is that police forces are local and policemen are indivi- 
dualists. Local forces have their parades, as Mr. Hayes points out, but 
they are purely local and sometimes very sparsely attended. The metro- 
politan police with their large numbers, could produce wonderful shows. 
Imber Court is the scene of excellent shows by the mounted men, and 
from time to time boxing and other sports appeal to a limited public, 
while the Police Minstrels must be seen to be believed. 


All this sort of thing is desirable. It makes us realise how human 
policemen are. We can respect the serious policeman on point duty or in 
the witness box just as much, and like him ever so much better, if we have 
laughed till we cried over his antics as a boy scout or admired him to 
distraction as a well-proportioned, light-footed young lady dancing in a 
cabaret show last night at the Minstrels. ` 


But when it comes to tournaments and spectacles, there are difficulties. 
The armed forces are trained as members of units rather than as individuals. 
Their training lends itself to parades, evolutions, displays and formations in 
which the members have a definite share in the general effect. Policemen 
are trained to act alone more often than in groups. They do but little 
drill, To stage a national paradeʻor tournament would be an enormous 
undertaking. 

We are so proud of our policemen that we should love to see a police 
show on the grand scale. But we are glad that it is difficult, because the 
difficulty arises principally from the all-important, comforting fact that, 


our policemen are no part of the armed forces, but just civilians like our- 


selves.—Justice of the Peace. 


.The Effect of Imprisonment 


- That the public sees a stigma in punishment rather than in guilt is a 
platitude. The man who is supposed to have expiated a crime is in much 
worse plight than the man who is let off. However unreasonable this may 
be, it cannot be denied. 


Last week a well-disposed man appeared in a London police court and 
offered to take the defendant into his employment if the magistrate took a 


certain course and if the defendant undertook to repay those whom he had 
defrauded. l 


“Would you be ‘prepared to do the same,” asked the magistrate, “when 
he leaves prison?” 


The prospective employer hesitated, and finally said he would have to 
think it over. The defendant was in fact sent to prison. 


Is it because people think a man’s character is necessarily worse when 
he leaves prison than it was when he went in? Or is it just an undefined, 
vague feeling about the prison stigma? At all events, this employer’s 
attitude Was typical. It is easy to appreciate the difficulties of those who 
seek to help the charged prisoner.—Justice of the Peace. 
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Royal Marriages 


_ The engagement of Prince George and ‘Princess Marina is a national 
event, the announcement of which has-been received throughout the Empire 
with an enthusiasm which demonstrates once .again ‘the whole-hearted 
loyalty of His Majesty’s subjects and the interest taken by them in all 

“that concerns the happiness of the royal house. It would be noticed in 

the announcement that the engagement: had received the approval 
of His Majesty the King, such approval being essential to the 
validity of the marriage of any member of the royal house: this is 
by virtue of the Royal Marriages Act, 1772, which, in its passage 
through Parliament, evoked strong. opposition, and which later was des- 
cribed by constitutional lawyers as quite indefensible in principle. The 
Act provided that.no descendant of George II (except the issue of princesses 
. married into foreign families) should be capable of contracting matri- 
mony without The King’s previous consent, signified under his sign- manual 
and declared in Council; and that any marriage contracted without such 
consent should be null and void. The Act contains a very curious 
proviso, which enables a member of the Royal Family, above twenty-five 
years of age, to marry without the King’s consent, after having given 
twelve months’ previous notice to the Privy Council, unless in the mean- 
time both Houses of Parliament should signify their disapprobation of 
the union. Needless to say, no occasion for invoking the liberty, if so it 
can be called, of this provision has arisen. ` The Act, which excited strong 
feeling at the time it was before Parliament, was due tothe initiative of 
George III, whose personal will triumphed over all opposition, whether of 
argument or numbers, and it is said that he was implacable against all who 
opposed it. Happily, as it turned out, the Act, although difficult to 
approve in principle, has worked no hardship in the past, and it is unlikely 
that it will do so in the future—The Solicitors’ Journal. 


Law’s Contribution to the English Language 


In a charming article in the last number of The Times Literary 
Supplement, on “Cricket in Prose ind Verse”, the writér incidentally 
touches on the subject of the contribution of fhe national game to idiomatic 
English, calling attention to such well- known phrases as “to bé bowled 
out,” “off one’s own bat,” “to catch out,” and perhaps the most striking 
of all as illustrating the influence of the game, “it isn’t cricket.” Meeting 
with this sent thé present writer to Mr. Logan Pearsall Smith’s capital little 
book on Words and Idioms, in which the subject of the importation of 
phrases into our colloquial language from all sources is treated in exhaustive 
fashion. ‘To-the Latin writers, as he points out, we are indebted for a large 
number of popular phrases which have become naturalised among us: such 
phrases, as “a purple patch,” “the sinews of war,” “a sop to Cerberus,” “in 
a nutshell,” and “a pious fraud,” the latter calling up to various readers 
the famous rejoinder by Fox when Lord Bute sought to justify the conduct 
of Shelburne in a matter which had a distinct look.of duplicity about it, as 


“a pious fraud.” “I can see the fraud plainly enough,” is said to have 
i ° 
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been Fox’s retort, “but where is the piety?” Mr. Pearsall Smith then 
catalogues various popular sayings drawn from the terminology of the law. 
Among these is “the burden of proof,” this being a translation of the law 
Latin onus probandi, and a number of locutions more familiar to the man in 
the street, such as “to go bail for,” “to hold a brief for,” “to shirk the issue,” 
“a moot point,” “null and void,” “special pleading”, “possession is nine 
points of the law,” and one which had a more crucial significance in the 
days before the abolition of imprisonment for debt, although still having 
an application to those who find themselves in prison for “contempt” for not 
paying their debts, although having or having had, since the date of the 
judgment against them, the means to pay—the phrase “to outrun the 
constable.” Many more examples might be given, but these will suffice to 
show that law, like the other professions and like so many of our national 
sports, has contributed to the building up of our idiomatic language and 
through it has added to the current phraseology of other nations.—The 
Law Times. 


Plebiscite 


To Roman law we are indebted for this word of which we have been 
hearing a good deal of late, although in its modern connotation it differs 
from the meaning it bore in the legislation of Justinian. In the Institutes 
we read that a plebiscitum was that which was enacted by the plebs on 
its being proposed by a plebeian Magistrate. In its modern connotation, 
the term as meaning a direct vote by the people on a particular subject 
submitted to them has long been known in France but not so much in this 
country. Voltaire spoke of it as being familiar to the inhabitants of certain 
parts of Switzerland, and we know that it was used in France in the found- 
ing of the first Republic, and again in 1852 as a resolution submitted to 
the approbation of the citizens for the election of Louis Napoleon to ‘the 
Presidency and later to the Imperial dignity. As we learn from the 
Oxford Dictionary the first example of the use of the term in this country 
in its modern sense appears to be in an extract from The Times of 1860. 
A little later, namely, in 1863, we find it used by Kinglake in his History 
of the Crimean War, where his well-known antipathy to Napoleon III, 
comes out very markedly in the reference to him as knowing how to 
“strangle the nation in the night time with a thing he called a ‘plebiscite.’ ” 
The word seems to be ignored by our legal writers. True, it finds a place 
in ‘Wharton’s Law Lexicon, but only in its purely Roman law sense. 
Being, as it is concisely put in the dictionary of Larousse, a “vote du peuple 
par oui ou non,” there is a good deal to be urged for its use when it is 
desired to ascertain the opinion of the electorate on some vital but isolated 
question on which the voters may answer “yes” or “no” according as they 
think proper. If the present writer is not mistaken, this plan for obtain- 
ing the views of the electors has been used in Scotland, and possibly else- 
where, to, ascertain the public feeling as to the retention or otherwise of 
the liquor trade in particular localities The Law Times. 


Buyer’s-Reliance upon Seller’s Skill or Judgment | 


The question of what was a sufficient disclosure of a particular purpose, 
within the Sale of Goods Act, 1893, Sec. 14(1), was considered in 
Cammell, Laird 8 Co., Ltd. v. Manganese Bronze & Brass Co., Lid. (1934, 
SO'T. L. R. 350; ante p. 271). The appellants, having contracted to 
build two ships (the Athelfoam and the Athelbeach) for the United 
Molasses Co., Ltd., had ordered two propellers from the respondents. The 
propeller supplied for the Athelbeach was satisfactory, but that for the 
Athelfoam developed a hum when the engines were running at less than 
100 revolutions per minute, and the vessel could not be passed and classed 
100A1 at Lloyd’s for carrying petroleum or molasses. A second propeller 
was no better, and—although the third gave satisfaction—the appellants 
claimed £6,277 5s. 1d. for breach of contract. The respondents counter- 
claimed for the price of two discarded propellers at £672 each and for 
certain expenses. The appellants’ case was that the order form provided 
that the propellers were “to be to the entire satisfaction of the owners’ 
representatives and ourselves” but the respondents contended that all the 
propellers had been made to the buyers’ specification and that even the two, 
which were found to be unsatisfactory, were in accordance with the 
contract. Mr. Justice Roche gave judgment for the plaintiffs, on the 
claim and counterclaim but his decision was reversed by the majority of 
the Court of Appeal (Scrutton and Lawrence, L. JJ., Greer, L. J. 
dissenting). The original judgment has been restored by the House of 
Lords, and Lord Tomlin pointed out that (1) the contract left some 
matters undefined which were to be determined according to the skill and 
judgment of the respondents; (2) the latter were aware that it would be 
necessary to satisfy the shipowners, who were not parties to the contract; 
(3) the source of the trouble lay in the region of the matters left to the 
skill and judgment of the respondents—as shown by the fact that they 
only succeeded in supplying a suitable propeller at the third attempt. 
Lords Warrington of Clyffe, Russell of Killowen, Macmillan and Wright 
delivered speeches to the same effect. 

Reliance was placed by three of the law lords upon Manchester Liners, 
Ltd. v. Rea, Ltd. (91 L. J. K. B. 504; 1922, 2 A. C. 74), in which the 
appellants had bought 500 tons of South Wales coal for the s. s. Manchester 
Importer. ‘The latter was a natural draught steamer, and, as coal supplied 
in the autumn of 1919 was unsuitable for her furnaces, she returned to 
port. Her owners claimed damages for the delay and contended that it was 
an implied term that the coal should be fit for the purpose fot which it was 
to be used. ‘The respondents’ casé was that the coal was suitable for 
bunkering steamers and as the only bunker coal available was such as 
might be released by the Coal Controller, no other warranty, statutory 
or otherwise,. was implied. Mr. Justice Salter gave judgment for the 
appellants, but this was reversed by the Court of Appeal (Bankes, L. J.; 
and the présent Lords Warrington and Atkin), and restored by the House 
of Lords. Lord Buckmaster pointed gut that (1) the order specified the 
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steamship, and the respondents evidently knew the kind of coal she used; 
(2) the only available supply was on board a collier (the s. s. Penrhys) 
and, on discovering the nature of her cargo, the respondents should have 
informed the buyers (the appellants) of its unsuitability. Lords Dunedin, 
Atkinson, Sumner and Carson concurred, Lord Sumner remarking that 
there were no grounds for imputing to the buyers any knowledge that, by 
reason of the uncertain quality of the coal, it was inadvisable to rely upon 
the sellers’ skill and judgment. 


In the Cammell Laird case, supra, Lord Wright considered that the 
matter was concluded against the respondents by Wallis, Son and Wells v. 
Pratt and Haynes (79 L. J. K. B. 1013, 1911, A. C. 394). The appellants 
had bought “common English sainfoin” subject to the condition that the 
sellers gave no warranty as to growth, description or other matters. It 
transpired that the seed was actually “giant sainfoin,” but the two varieties 
were indistinguishable until they commenced to grow. The giant variety, 
however, was an inferior product, and, on its re-sale the appellants had 
become liable in damages to their customers. The arbitrator (Mr. R. B. D. 
Acland, K.C.) awarded £14 to the appellants subject to a case stated, upon 
which Mr. Justice Bray held that the amount was recoverable. This 
decision was reversed by a majority of the Court of Appeal (Vaughan 
Williams and Farwell, L. JJ., Moulton, L. J. dissenting), but was restored 
by the House of Lords. Lord Loreburn, L. C., held that, if the seller 
wished to throw all the risk upon the buyer, it was necessary in order to 
exclude the Sale of Goods Act, 1893, Sec. 14 (1), to use clear and unmis- 
takable language. Lord Ashbourne, Lord Alverstone, (L. C. J.), and the 
present Baron Craigmyle concurred. . 

In spite of the diversity of their subject-matter, the above cases had 
one element in common, i.e., the fact that the discrepancy between the 
articles ordered, and those supplied, could not be discovered by inspection. 
In other words, actual tests were necessary to reveal the respective defects of 
the propellers, the coal and the seed. The result is that, where the only 
proof of the pudding is in the eating, the buyer is entitled to claim: damages 
for defects revealed in the normal use’ of a specified article—The Law 
Journal. 


Preservation of Order at Public Meetings 


All who value representative institutions must realise that the right 
of public meeting is essential to their survival. Yet public meetings can be 
of no value unless those who attend are willing to permit the expression of 
views with which they may disagree, and the promoters of the meeting-are 
prepared to tolerate reasonable comment and interjection. Whilst in no way 
attempting to apportion the blame for the violence and disorder which occur- 
red at the recent Fascist meeting at Olympia, we keenly deplore the happen- 
ing of such disturbances, which have fortunately up to now been a very rare 
feature in English political life. The right of public meeting like most 
of our constitutional liberties has grown from the private rights of the 
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individual as modified by the fundamental and essential principle of our 
criminal law—the preservation of the King’s peace. ‘Thus as readers are 
doubtless well aware, there is in English law no specific right of public 
meeting either as to times or places. Persons may assemble anywhere at 
any time for a lawful purpose provided that they do not intend to effectuate 
that purpose by unlawful means or their conduct will be such as must 
necessarily lead to a breach of the peace. It was established by the well- 
known case of Beatty v. Gillbanks (1882, 9 Q. B. D. 308; 51 L. J. M. C. 
117) that the mere fact that it is known that other persons intend to cause 
a breach of the peace by preventing the holding of the meeting, does not 
make the holding of the meeting illegal so that the promoters can be 
required to enter into sureties for good behaviour. But a person who 
makes it known that he will at his meeting use words or gestures abusive 
of his opponents may be required to give such sureties (Wise v. Dunning, 
1902, 1 K. B. 167; 71 L. J. K. B. 165); for as Channell, J., said in that 
case:— 

“With respect to apprehended breaches of the peace the law 
does regard the infirmity of human temper to the extent of consider- 
ing that a breach of the peace, although an illegal act, may be the 
natural consequence of insulting and abusive language or conduct.” 


This principle was carried to perhaps its utmost degree in the Irish case 
of Humphries v. Connor (1864, 17 I. C. L. R. 1) where the Court of 
Queen’s Bench held that a Police Inspector was justified in removing from 
a woman’s clothes an orange lily which she was wearing as a party emblem, 
and which was causing a disturbance and threats of violence against her. 
The danger involved in the application of this principle is very clearly stated 
in the dissenting judgment of Fitzgerald, J., in that case, where he remarked 
that if a Police Officer might do that, he might have removed a bonnet 
trimmed with orange ribbons or a handkerchief. He then added (at 
p. 9):— 

“If a constable is at liberty to take a lily from a person because the 
wearing of it is displeasing to others, who may make it an excuse 
for a breach of the peace, where are we to stop? It seems to me we 
are making not the law of the land, but the law of the mob 
supreme.” - 


The application of this case and these remarks to the wearing of shirts 
of different hues as illustrating the political complexion of the wearers is suf- 
ciently plain to need no further underlining. 


If there is no evidence from threatened insulting words or gestures from 
which a breach of the peace may be apprehended, a public meeting may 
(subject to local bye-laws) be held in a public highway provided it does not 
cause an obstruction: Burden v. Rigler (1911, 1 K. B. 337; 80 L. J. K. B. 
100). So far as meetings on private property are concerned, the maxim 
applies that ‘an Englishman’s home is his castle.” Except to prevent trea- 
son or felony or for the execution of a lawful warrant, a police constable 
cannot enter the premises except by permission of the occupier. Hence 
the right of keeping order at all such meetings is vested in the promoters, 
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who may lawfully eject all interrupters provided they use no more force 
than is necessary (Lucas v. Masan, 1875, L. R. 10 Ex. 251). If a breach of 
the peace occurs at the meeting the chairman may cause the offender to be 
arrested and given in charge. An interruption consisting in threats of 
violence causing fear to a reasonably minded man amounts to a breach of 
the peace (Cohen v. Huskisson, 1837, 2 M. and W. 477); but not conti- 
nued interruptions, even though they may seriously disturb the meeting - 
(Wooding v. Oxley, 1839, 9 C. and P.1).. Such disturbances may, how- 
ever, be dealt with under the Public Meetings Act, 1908, by which it is an 
offence punishable by one month’s imprisonment if a person “at a lawful 
public meeting acts in a disorderly manner for the purpose of preventing 
the transaction of the business for which the meeting was called.” It 
should, however, be noted that this enactment gives no power of arrest, 
so that the only remedy against such an interrupter would appear to be 
to take his name and address and then proceed against him by way of 
summons. 

From the above brief survey it will be seen that the law is well-armed 
both by preventive measures and by inflicting punishment to preserve the 
right of public meeting and discussion in normal circumstances. We, 
however, emphatically agree with the declaration of the Home Secretary 
in the House of Commons on June 11, that disturbances such as occurred 
at Olympia cannot be tolerated and that the preservation of law and order 
is not a function of the Government which can be delegated to any private 
body, but that, if necessary, the executive must be armed with further 
powers to ensure that public meetings can be conducted without undue 
interruption or violence. From what has already been stated it will be 
realised that the preventive power of binding over must be sparingly used 
if it is not to result in either mob rule, or the suppression of all public 
meetings. A useful remedy, however, might be found in giving to police 
constables the right to arrest offenders against the Public Meetings Act. 
In this way organised interruption could be speedily checked by inviting 
the police to enter the premises and arrest the interrupters, whilst the 
highly dangerous method of self-help involved in the right of ejection would 
be rendered unnecessary.—The Law Journal. 


Res Judicata 


A curious set of circumstances recently came before the President of 
the Divorce Division, in L—., F. B. O. v. L—J. M. (The Times, May 15), 
giving rise to an interesting question of res judicata. A wife presented a 
petition for a judicial separation on the ground of desertion, and the res- 
pondent in his answer denied desertion. The petitioner then presented a 
supplemental petition asking for dissolution on the ground of the respon- 
dent’s alleged adultery and for custody of the child of the marriage. The 
petitioner admitted that she had been herself guilty of one act of adultery. 
The respondent filed no answer and the petitioner obtained a decree nisi, 
which was later made absolute, and an order was made that “the child 
issue of the marriage between the petitioner and the respondent do remain 
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in the custody of the petitioner until further order of the court.” Shortly 
before the decree isi was made absolute, the petitioner stent a petition 
for permanent maintenance for herself and the child. By his answer, the 
respondent raised the question of the petitioner’s own conduct, and in a 
further answer he raised the issue of non-dccess at the time the child was 
conceived. A summons for the purpose of deciding whether aliunde 
cvidence to prove mnon-access was admissible was adjourned into 
court. The President referred to Restall v. Restall, [1930] P. 189 
(71 Sor. J. 319), which decided that allegations of misconduct both 
before and after marriage were relevant evidence of “the conduct of the 
parties” within Sec. 190 of the Supreme Court of Judicature (Consolida- 
tion) Act, 1925. It was obvious that evidence that the wife had given 
birth to another man’s child during the marriage was relevant evidence 
of the conduct of the parties. His lordship also referred to Ord v. Ord, 
[1923] 2 K. B. 432, in which Mr. Justice Lush stated that the principle 
often treated as covered by the plea of res judicata “prevents a litigant from 
relying on a claim or defence which he had an opportunity of putting 
before the court in the earlier proceedings and which he chose not to put 
forward.” In view of Matrimonial Causes Rules -21 and 22-A, and 
Appendix No. VI, dealing with the form of answer, his lordship had no 
doubt that’ the practice was to treat as being admitted any material fact 
alleged in the petition not expressly stated in the answer to be denied or 
not to be admitted. The word “children” in Sec. 193 of the Judicature 
(Consolidation) Act, 1925, giving the court jurisdiction to make orders for 
custody of children, was held, in Green v. Green, [1929] P. 101, to mean 
legitimate children and therefore the legitimacy of the child was in issue 
in the divorce proceedings. Again, in Woodland v. Woodland, [1928] 
P. 169 (72 Sox. J. 303), it was held that where a decision was given in 
restitution proceedings in which the validity of a marriage was in issue, 
res judicata operated to prevent it being raised in subsequent nullity pro- 
ceedings. Evidence, therefore, to disprove the child’s paternity was 
disallowed, and the summons was dismissed with costs—The Solicitors 
Journal. 


Dickens returns to Chancery 


One would have thought that by 1934 the spirit of Charles Dickens 
would have passed beyond the grasp of the law. Yet it is ironically appro- 
priate that sixtyfour years after his death his will should rise up before the 
Court as if to test the differences between the High Court of Chancery 
and the Chancery Division, between Lincoln’s Inn Hall and the Royal 
Courts of Justice, between Lord Eldon and Bennett, J. Did he find any like- 
ness to the days when members of the Chancery Bar engaged endlessly in 
“tripping one another upon slippery precedents, groping knee-deep in 
technicalities, running their goat-hair and horse-hair warded heads against 
walls of words”? Such echo as there might be of those old, unhappy, far- 
off things was faint enough in the robust common-sense atmosphere of 
Chancery Court- V, though the citations went back to Lord Mansfield in 
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1769. No, even should it become a leading case, In re Dickens is no 
Jarndyce v. Jarndyce and Bennett, J., will not reserve his decision as long 
as was Lord Eldon’s wont. As for the protracted doubts of that too deli- 
berative Chancellor, their seeds were sown, according to his own story, by 
the impression made on him by the motto, “Sat cito, si sat bene,” on the | 
panel of the coach which carried him from the North on his way to 
Oxford. 


“Law Reports” Footnotes 


Should In re Dickens eventually figure in the Law Reports, it will not 
be the first time that Charles Dickens has attracted the attention of the 
reporters. The curious may turn up Dew v. Clark in 1852, where they 
will find a unique footnote rebuking the distinguished author for his cru- 
sade against the Court of Chancery. It questions the accuracy of his 
account of some of the “Martyrs of Chancery,” adding rather spitefully 
that “ ‘Dickens’ Reports’ have never been held in very high estimation for 
correctness ‘by the profession.” Touches of that description lighten the 
monotony of the case books. In the course of the argument before 
Bennett, J., there was read a very curious note to Lord Mansficld’s judg- 
ment in Millar v. Taylor: “Except in this and one other case where 
Mr. Justice Yates differed from the other Three, Every Rule, Order, Judg- 
ment and Opinion has to this Day been (as far as I can recollect) unani- 
mous. This gives Weight and Dispatch to the Decisions, Certainty to the 
Decisions, Certainty to the Law and infinite Satisfaction to the Suitors: 
And the Effect is seen by that immense Business which flows from all Parts 
into this Channel; and which we who have long known Westminster Hall 
behold with Astonishment. . .” This burst of exultation was an indirect 
blow at the dissenting Yates, J., whose collisions with the Chief were notori- 
ous.—T he Solicitors’ Journal, 


Single Finger-Print System 


In a pamphlet released January 2, 1934, by J. Edgar Hoover of the 
Division of Investigation of the United States Department of Justice, an 
announcement was made to the effect that in February, 1933, the Divi- 
sion of Investigation installed a single finger-print system. 

“Due to the voluminous finger-print file now in existence in the 
Division, where the finger-prints of 2,200 criminals are received daily it 
became necessary to confine this study to the finger-prints of a certain 
limited class or classes of criminals in order that the single finger-print file 
thus developed might be most comprehensive without becoming too large 
while in its constructive stages. After consideration, known gangsters 
and persons charged with the crimes of kidnapping and extortion were 
selected as being of sufficient general interest to serve a practical purpose 
and yet prevent the file from growing too rapidly while in the éxperimental 
stage. Ir these fields of crime recently entered by gangsters and their ilk, 
latent finger-prints often will be found to be quite prevalent, on extortion 
letters, at the scene of the crime, upon the abandoned automobile, at the 
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rendezvous where the victim was held if it be subsequently located, etc. 
On_ December 31, 1933, this file contained the single finger-prints of 
3,860 criminals, whose names have been connected at some time in the 
past with racketeering or crimes of kidnapping or extortion. This means 
that 38,600 single finger-prints have already been classified and individually 
filed under the system. 


“Heretofore it has not been possible for the Division of Investigation 
to receive latent finger-prints for comparison or search in its files unless the 
names of suspects in connection with the crime involved have been furnished 
and it has been possible to locate their finger-prints. The main finger- 
print files of the Division contain 4,060,174 finger-print cards and it would, 
of course, be impracticable to attempt to examine the majority of these cards, 
classified and filed under the Henry System, in order to attempt to find a 
finger-print impression identical with a single latent print. 


“With the installation of a single finger-print file it is now possible 
for the Division to receive for search through this file latent finger-prints 
found at the scene of a crime, particularly when such crime is of a kidnap- 
ping or extortion nature, and the Division invites the contribution for 
search through this file of latent finger-print impressions. When -such 
prints are submitted, it- is preferred, if possible, that they be positive photo- 
graphs reproducing the latent prints in their actual size and accompanied 
by a brief description of the nature of the surface upon which the Jatent 
prints were found, colour of the background, and information regarding 
the nature of the powders or chemicals which may have been used in the 
development of the latent prints. Such latent finger-prints will be searched 
through the single finger-print files, and if not identified but susceptible of 
classification they will be filed in the Division for possible future identifica- 
tion as new criminal suspects are added to the file. If the crime is not one 
of kidnapping or extortion the Division will be pleased to receive latent 
finger-prints in connection therewith, provided the names or finger-prints 
of suspects are furnished in order that the latent impressions may be com- 
pared with the finger-prints of such suspects. 


“Law-enforcement officials who from their files can furnish names 
of gangsters or individuals who in the past have been associated with 
crimes of kidnapping and extortion are urged to submit to the Division 
for entry in its single finger-print file the names, arrest or commitment 
numbers, and finger-print classifications of these individuals, in order that 
the Division’s file may be maintained as comprehensively as possible, on 
a truly national scope.”—Journal of Criminal Law and Criminology. 


The Expert’s Report 


The innovation of court-appointed experts—doctors, engineers, sur- 
veyors and such skilled persons—to report upon matters within their pro- 
vince constitutes an interesting experiment in litigation. By leave of the 
court, they may be cross-examined, though the impartiality of an official 
status is probably designed to diminish the importance of that form of 
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verification. On stich occasions, there are particular dangers in cross- 
examination and, in' analogous circumstances, the late Mr. Bidder, K. C., 
once fell into an odd trap. The Corporation of Nottingham wished to 
use certain land for.sewage purposes, but a neighbouring property owner 
having objected, the Local Government Board sent down an inspector 
to report on the matter. Notwithstanding the opposition, a Bill was 
introduced into Parliament, and Bidder, who appeared for the objector 
before the Committee, claimed the right to cross-examine the inspector. 
Though he glared at him through his glasses in a way which made many 
witnesses quake, he did not make much of his cross-examination. As the 
witness was going out, he whispered to the counsel for the corporation: “It 
is a good thing he didn’t ask me if I reported in favour of the order.” 
He had in fact reported in favour of the objection. 


Expert Exa ggeration 


Presumably the! “court expert” will be entirely free from the propen- 
sity of the partisan expert to look through the small end of the telescope 
and magnify if he is for the plaintiff—to look through the other end and 
minimise if he is for the defendant. The late Mr. Crispe, K. C., who had 
had some experience'as an expert witness before coming to the Bar, possess- 
ed in consequence a certain advantage in dealing with that sort of 
manceuvre, and particularly enjoyed cross-examining former colleagues. 
Once he was appearing for a railway company to dispute a particularly 
exaggerated claim arising out of the value of some old houses. He tested 
the evidence of the opposing surveyor as to the deductions for repairs, 
rate, taxes, loss of rent, and soon. By every technical standard, the 
figures came out right. Crispe did not press him, but asked whether he 
was not often instructed to value properties with a view to purchase. The 
answer being yes the next question was whether such properties had not 
frequently been purchased under the witness’s advice. Again he said 
yes. “Now,” concluded counsel, “I ask you on your word of honour as 
a gentleman, would’ you have advised any client of yours to purchase at 
the price you have given us?” The sudden argument ad hominem, brush- 
ing aside theoretical calculations, produced the admission ‘No.”—The 
Solicitors’ Journal. . - 
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THE ADMINISTRATION OF JUSTICE DURING 
MOSLEM RULE IN INDIA 


By BANKEY BEHARI, Advocate, High Court, Allahabad. 


“Tustices a treasure which increases by expenditure, and an edifice which 

fire cannot burn, nor the engines of vicissitude destroy 

King Ali Adil Shah?” 

The Sources 

“The subject of administration of justice during the Mughal occupa- 
tion in India,” says Dr. Firminger, “is an extremely difficult one, and 
contradictory accounts have been’ given by writers of authority”?. This 
difficulty becomes greater when attempts are made to ‘deal with the system 
of an even earlier period, viz., on the advent of Muhammadan rule in India. 

Apart from the contradictory accounts given by contemporary writers, all 

P are agreed that the material available on the subject under discussion is 
very meagre.® The sources, which a student dealing with the present 
subject has to draw upon are principally three: 

s 1. Memoirs written by the Emperors themselves as those of Timur, 
Babar or Jahangir, or by their near relations and servants, as 
those by Gulbadan Begum and Jauhar, or the ones written at 
the dictation of the rulers. 

.2. Histories, _by . contemporary historians: these are generally by 

© foreigners and majority of them are in Arabic and Persian. Some 
of these have been translated in the volumes by Elliot and Dowson. 

3. Accounts given by contemporary travellers: Dutch, Italian, 
French, British and Arab, as those by Mannuci, Sir Thomas Roe 
and Francisco Pelsaret. 

4. Regulations and Codes and details of cases actually decided 
together with Firmans and seals such as are still available. 

These ‘accounts’, however, are not always genuine and cannot be relied 
upon except after subjecting them to great scrutiny, since they are at times 
coloured with prejudices and on other occasions, while they profess to be 
records of facts and events, they are merely drawn from imagination and 
not the results of actual observation. The Memoirs of Timur, for example, 
have been styled by an authority as ‘lying Memoirs’: and as to these 
‘Histories’ an equally eminent historian says: 

In Indian histories there is little which enables us to penetrate below 
the glittering surface and observe the practical operations of a despotic 
Government and rigorous and sanguinary laws, and the effect on the great 
body of the nation of these injurious agencies and influences.” 

As to the accounts of Mannuci, it is needless to say that they have been 
characterised by some eminent authors as mere gossip and untrustworthy. 

These difficulties are enhanced because of the absence of written Codes 
of the time, recording the substantive law and procedure. The absence 
of these valuable treatises was responsible for the lack of uniformity in the 
administration. This was recognised by observing contemporary writers. 
Sir Thomas Roe, speaking of the Courts in the time of Jahangir, says: 


1 Fenshta—Vol. 3, p. 117 

"Fifth Report (Camb, Edn.) Introduction, p. XLIIL 

3 India under Muhammadan Rule—Rai (Read before Dacca Historical Society on Aug. 10, 1923.) 
*Holden—Moghul Emperors of India, p. 25 

5 Elliot and Dowson—Vol. J, p. XIX. : a Py 
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Laws these people have none written. The King’s judgment binds, who 
sits and gives judgment with much patience, both in Civil and Criminal 
causes, where sometimes he sees execution done by his elephants with 
too much dehght ın blood. His Governors of Provinces rule by his 
commissions authorising them, and take life and goods at pleasure." 

Francisco Pelsaret, however, notices some books which the Kazis referred 
to while administering justice at Agra in the Courts of Emperor Jahangir 
and remarks: 

As regards the laws, they are scarcely observed at all, for the administra- 
tion is absolutely autocratic, but there are books of law which are in charge 
of their lawyers, the Kazis.7 

These books referred to could not have been any other than the Quran 
and the glosses by Hanifa, Shafi, Maliki and other Muslim jurists, is clear 
from the accounts Pelsaret gives of their contents: 

The laws contain such provisions as hand for hand, eye for eye, tooth 
for tooth . 

and adds, 

A study of the following provisions shows that the Muslim law was 

| adopted.® 

The only Code of the Muslim times that can be recognized as authorita- 
tive is the Fatwai-Alamgiri, 

compiled by a syndicate of theologians under orders of Aurangzeb at a 
cost of two lakhs of rupees.® Poe a ee 

It might however be said about this work that it records not the faye 
as it was administered at the time or during the period of earlier Mughal 
rule in India, but as it ought to be administered by a ruler according to the 
tenets of Islam. 

Perhaps this difficulty regarding authoritative material would not 
have been so great, had there been kept constantly at the courts, a body of 
jurists or scholars carrying on research in law or professional lawyers to 
argue cases before law courts. Muslim rulers did not implant in India 
Universities like the ones that existed in Ancient India, nor like those of 
Baghdad and Damascus flourishing in their own times, where discussions on 
logic and legal subjects were daily taking place; amongst people of the 
learning of Al Ghazali, Abu Hanifa, Maliki, Shafi and others. Of course, 
there were exceptions too, and rulers like Akbar delighted in such literary 
discussions. Jahangir writing about these in his Memoirs, says: 

During the reign of my father, the ministers of religion and students in 
Law and Literature, to the number of two to three thousand, in the 
principal cities of the Empire were allowed provisions from the state 
and this not only to the subjects of my realm, but to foreigners, natives 
of Persia, Roum, Bokhara and Azerbaijan.?° 

Jurisconsults or professional lawyers were more or less unknown during 
the Muhammadan period. The ingenuity of lawyers might have contributed 
to the development of law. ‘This is of course our opinion: and is mentioned 
because some writers have taken a different view. One of these recent 
authors, with whose view we do not agree, says: 

While then the historian of Mughal India may regret the absence of 


® Embassy of Sir Thomas Roe (quoted in Holden—p 222) 
T Pelsaret—Jahangir, p. 57 
"Thid, p. 57 
° Sarkar—Mughal Administration, p 108 
2 rice —Jahafbir’ s Memoirs, p. 16 
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scholars who devoted themselves to the noble study of human relationships, 
he need hardly shed any tears at the non-existence of a class which sells its 
genius and integrity for a mess of pottage, and which is parasitic to the 
society as a whole.1! 
This then is the nature of the material, which howsoever deficient, is 
enough to enable the student to have a brief outline, if not a tolerably good 
picture of the judicial system of the times under review. 


On the Advent of Moslem Rule in Sind 
While scrutinizing the authenticity of the records dealing with the 


system of judicial administration as it existed or would have existed in the 
time of Muhammadan suzerainty in India, we cannot ignore to keep in 
view the conditions, political or social, as well as the systems of administra- 
tion extant at the time which were influencing the current of events in 
the life of the country: and the systems that these aliens brought with them 
to India. In the following pages we shall endeavour to show that the 
system of administration that existed during the Muhammadan rule in 
" India was evolved out of the fusion of the systems prevailing in the country 
and that which came in the wake of the invaders. It was thus a queer 
mixture, which with the passage of time it became difficult to distinguish. 
Speaking about this aspect, Sarkar in his Mughal Administration (at p. 6) 
says: 

a compromise was effected with the older native system, already in 
possession of the field and familiar to the people governed, the details of 
the imported system were modified to suit the local needs. 

At the outset, we might mention that we shall confine ourselves to 
the study of the system of administration of the Mughal and Muhammadan 
invaders, who entered India through the North-West. As to the other 
branch of Muslim invaders, who entered by land or by sea and settled in 
Sind, we might briefly say ‘that their desire pre-eminently was to establish 
trade relations with India. It may, however, be pointed out that an 
intercourse was established between India and the Persians and Arabians, 
millenniums before the Prophet taught in the sands of Arabia’*. In the 
valley between the Euphrates and Tigris, we find a highly developed 
civilization, which bore a distinct Indian impress about 4000 B. c. The 
recent researches of Sir Auriel Stein establish it. While dealing with his 
excavations of the Zhob valley in Baluchistan at the Huxley Memorial 
Lecture of the Royal Anthropological Institute of University College, he 
recently said: 

Close relation to the culture of Mohenjodaro, the site of the earliest 
known Indian civilization, was attested by terra-cotta figurines of a mother 
goddess, archaic in type, of bumped bulls, and other objects of distinctly 
Indian cult. In a pre-historic’ mound in the Loralai Agency which rose 
to a height of 113 feet it was seen that burnt bricks of a large size had been 
used for a carefully constructed drain, also in wall foundations ` The 
use of certain animal motifs in the painted pottery, such as rows of horned 
mountain sheep, recalled the decorative style of South-Western Persia, 
while the cult figurines marked the influence of seligeus = notions from the 
Indian side. 


U Beni Prasad—Jahangir, p 114 
1 Boscawen—The First of Empires, p. 
B Law before Moses—(Artucle by the Rake [1934] A. L. J. R. p. 43) © ó 
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This description of the Zhob valley in Baluchistan is extremely perti- 
nent to the subject under discussion, as showing that it might be justified 
if one were to conclude that this contact with the Indians extended into 
the interior of Persia. 

Militant subjugation or expansion of their empire was never the 
dominant feature of these invasions through Sind. It is only after the 
Prophet had delivered his message that some desire to propagate religion 
was aroused. It was then that the invasion of Muhammad Bin Kasim 
came, the idea being to propagate the tenets of Islam amongst his newly 
made subjects. He imposed a tax on his subjects—“a tax, according to 
the Laws of the Prophet”. But the enforcement of Quranic mandates, 
does not seem to have been very strict, for we find him appoint Brahmans 
as reyenue collectors without taking any security from them, for he said: 

“I do not take any bond or agreement from you.”!* That these actions 
met the approval of his master at home is clear from the reply he got from 
Hajjaj, ; 

the encouragement you have given to all classes of people to 
observe the laws tends to good administration.“ 

The slight and at times violent departures from the Quranic law, on 
the part of the Governors were not punished by the rulers of Baghdad. On 
the other hand, very rightly, they had early realised that the customs and 
laws of the country which had come under their sway were far too ancient 
and could not be decimated. In fact, Naushirwan commissioned his 
officers not to ignore them. At one place, he told a newly appointed 
Governor: 

It was but proper for them (the Indian subjects) to follow the customs 
and rules of their forefathers and any others ought not to be enforced.14 

The result of such an attitude of non-interference and persuasion was 
that the customs and laws of Sind remained intact, and autonomy of the 
village administration stood maintained. The cities, however, experienced 
the rigours of the Quranic law. The situation has been summed up in Elliot 
and Dowson as follows: 

In a country like Sind, where the mass of nation professed ther ancient 
religion, there were no tribunals for the purpose of adjudication of suits 
between the members of the depressed and despised race. The power of 
life and death was exercised by every chief who could maintain the 
slightest show of independence, as well as by the Amirs, but under the 
latter legal formalities were rigorously, if not justly observed. The Qazi 
who was appointed to the judgment seat by their orders professed in 
controversies between Muhammadans, to decide according to the precepts 
of the Quran, while even between Hindus and Muhammadans, the same 
unerring guide was appealed to, under which of course the former 
obtained a very small modicum of justice. Public and political offences, 
whether by one party or the other, were tried by the same standard, but 
in all suits for debts, contracts, adultery, inheritance, the rights of pro- 
perty and the like the Hindus—being left without any form of law, or 
any established judicatory to appeal to—had to accommodate their own 
differences, and therefore maintained their punchayats or arbitration 
corhmittees in full efficiency. It was fortunate under the circumstances, 


*Nashtaul Mushtaq—Alidns: (Elliot and Dowson, Vol 1, p. 32) 
3 Ibid, p. 188 , 
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that the public opinion of the caste as expressed in these domestic and 
self-constituted fora, operated more strongly upon their minds, senti- 
ments and actions, than rewards ‘and punishments derived from higher 
and holier sanction. í 

To the Hindus indeed, the public tribunals were only the means of 
extortion and forcible conversion as they proved themselves to be the 
very latest period of Muhammadan dominion in Sind, under which there 
were judicial penalties for riding on horseback especially with a saddle, under 
which the wearing of beards and adoption of Muhammadan costume was 
compulsory, and under which religious processions, and even music were 
altogether prohibited. 

The conclusions of the Editor based on the observations of Dr. Barnes 
(J. R. A. S., Vol. I, pp. 249—252) to the effect: 

hence there was and could never be no sympathy between the conquering 
and conquered arising from confidence in the purity of justice.17 
are not supported by other independent testimony nor they are the out- 
come of systematic reasoning. There are two noteworthy points in the 
statements: ; 

Firstly, the conditions that prevailed in India during Mughal rule 
in the north are assumed to have existed in the Sind also about the same 
time: and on this assumption conclusions have been drawn. It is ignored 
altogether that the system brought by the people entering through Sind 
was of pure Arabic origin, unadulterated with any Persian influence: and 

Secondly, it was maintained throughout with constant instructions given 
by the Caliph at Baghdad to their agents and emissaries in India. ‘These 
instructions came from enlightened rulers who kept very learned jurists in 
their courts: and hence the difference between the efficient system of 
administration ordained by them as compared to the more primitive 
methods of government implanted by the Mughals who were illiterate 
soldiers fired by religious zeal. These rulers thus attempted to maintain 
a very high standard of probity: and their officers were equally keen to 
administer justice. It is recorded of Muhammad Kasim that: 

for the management of the city of Brahmanabad, (he) appointed overseers 
and assistants, and entrusted four persons from among the merchants of 
the city with all matters concerning property. 

It would therefore be incorrect to conclude that the system that 
prevailed during the early Muslim rule in Sind in the time of Muhammad 
Kasim and his immediate successors was anything like a replica of the Mughal 
system. It never was and could not be under the circumstances. However, 
as Mughal Empire extended things became different and steps were taken by 
oe Jahangir and in earlier years by Alauddin to enforce their system in 
Sind. 

Brilliant treatises are available dealing in extenso with the legal 
system of the Arabs, but of it later. We are now concerned with the 
system that the Mughals brought through the North-West. Suffice it to 
note that they were not at all affected by the system brought by Kasim 
and his successors as their system was entirely different—a queer mixture 
of the Turko-Iranian, Arabian and Persian systems. : 


The Approach through the North-West 


The Moslem invaders who came to India from the North-West were 
" Ellot and Dowson—Vol. 2, p. 478 (Appendix) e To 
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prompted in the beginning, principally with the desire to loot. The 
keenness to fulfil the mandates of their religion, to desecrate the temples 
and to destroy the idols of the infidel and to convert, if necessary, on the - 
point of sword were mere subsidiary purposes. It naturally followed that 
these invaders left the soil soon after their object was achieved and a rich 
booty secured. But in due course, when they desired to settle down, in their 
newly conquered dominions, they had to leave their Generals in India, 
who would administer some sort of government in the country. In that 
administration they were prone to adopt the rules with which they were . 
familiar at home, and which by sheer habit had become ingrained in them. 
Sarkar in his ‘Mughal Administration’ thus describes the situation: 

Our Turkish conquerors brought with themselves to their new home, the 
type of administration which had long been known to extra-Indian 
Muslim countries as the model, and which had been proved by the experi- 
ence of centuries as the most successful, namely, the administrative system 
of the Abbasid Khalifs of Iraq and the Fatimid Khalifs of Egypt. [p. 6]. 

And this system that they brought was none else than the law as laid 
down by the Quran, amplified by the precepts and traditions of the 
Prophet, and extended by the glosses and interpretations put by the jurists 
of ‘the country of their origin. Whenever they needed it, they sought 

spiration from home. ‘This is apparent from the relations that existed 
between Emperor Humayun and others with the Shah of-Persia,.and the 
help the former offered to the refugees and immigrants from that country. 
Professor Sarkar sums up the position thus: 


There was always a keen desire on the part of the Mughal Emperors to 
seduce to their service the higher officers of the Shah of Persia and the 
Sultan of Turkey, because as Aurangzeb frankly says, the Persians were 
intellectually far superior to the Indian Muhammadans, while the Western 
Turks brought with them something of European culture and service. 
For such officers when.they fell into disgrace in their homeland or dreaded 
the wrath of the native sovereign, a flight to India opened a road to honour, 
power and wealth, far surpassing what they had enjoyed at home. ‘This -- 
stream of recruits, who contributed much to the success and glory of the 
Mughal Empire, naturally dried up on account of the anti-Shiah spirit dis- 
played by Aurangzeb in his later years and the preponderant-Sunni majority 
of the Indian Moslem population and partly also on account of the rapid 
decay of the royal power and civilization of Persia, under the later Safavi 
Shahs at the end of the 17th century. But so long as it lasted, high born 
Persian and Arab refugees in India were welcomed and the Emperors were 
glad to marry their sons and grandsons to the daughters of the newcomers. 
The latter however had to give hostage for their fidelity to their new 
master. No Persian or Turkish refugee was confirmed in any high post or 
promoted to independent command so long as he did not bring his family 
from his native land and settle them in India, for that was the surest means 
of preventing their escape from this country. They had also to place ‘one 
of their sons as representatives (Wakil) at court, really as a hostage for 
.* their good conduct during their absence in the Provinces.!8 : 
' ‘Thus, the instruments and vehicles employed for administering the 
country being alien to the country the result was that there was some ease in 
7 enforcing their systems: which they tried to do. 
` a To the Quranic law (says the same learned writer) the Indian Judge 
Š q Sarkar—Me@ghal Administration, pp. 178-179 : z - 
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looked for help. They had further to seek to the interpretation put by 
Moslem jurists and the precedents of Muslim Kings. These sources were 
Trans-Indian. No Indian Emperor or Qazi’s decision was ever considered 
authoritative enough to lay down a legal principle, elucidate any obscurity 
in the Quran or supplement the Quranic law by following the line of its 
obvious intention in respect of cases not explicitly provided for by it. 
Hence it was necessary for Indian Qazis to have at their elbow a Digest 
of Islamic law and precedent compiled from accepted Arabic writers. 

The Indian Emperors looked to no other authority except the Quranic 
law which grew and matured outside India. 

Although the invaders soon discovered that in spite of their desire, 
and the instrumentality of their own men, they could never succeed in 
implanting completely their Quranic system on large scale in India, it 
is also clear that this desire on the part of the Moslems was not only natural 
but inevitable. “Babar”, to take an example, states Malleson, 

has no time to think of any other system of administration than the system 
with which he had been familiar all his life and which had been the system 
introduced by his Afghan predecessors in India, the system of governing 
by large camps each commanded by a General devoted to himself and each 
occupying a central position in Province.!® 
and this was the system followed up by Bairam Khan, in Akbar’s time, 
before the latter took up the reins of government in his hands. 
It was the old system of separate camps in a fixed centre each independent 
of the other, but all supervised by the Emperor.?? 

What is true of Babar and other Mughal emperors is true of the early 
Muhammadan rulers. 

Firoz’s conception of law and justice was that of an orthodox Muslim.*+ 

Timur’s memoirs also show that his thirst to implant the Islamic 
system on the soil of India was as great as that of any other ruler. These 
rulers positively hated inflicting punishment in terms of the Hindu law. 

When Siddy Mowla and Qazi Jelaluddin Kashary were arrested for hav- 
ing risen in revolt and brought before Jelaluddin Feroz Khiljy, they 
persisted in their innocence, and as no other witness appeared against them, 
the accusation was rendered doubtful. The King therefore caused a 
fire to be prepared in the plain of Berhanpur, so that they may be subjected 
to’ the Ordeal of Fire [the Hindu form of punishment] .They were 
just going to enter the fire when the King stopped them and turning to 
his ministers asked, if it was lawful to try Muhammadans with Fire 
Ordeal? 

` They pronounced the practice heathenish and contrary to Mumammadan 

law. Kazi Jelaluddin was therefore ordered to be sent prisoner to Budaun, 
and Siddy Mowla was confined under a vault in the palace. [Ferishta— 
Vol. I, p. 291.] 

But, as stated before, the system succeeded only in the capital and the 
cities which were the seat of government where the direct influence of 
authority was felt. Elsewhere and in the countryside it languished. 

The failure is easily accounted for in that the inspiration was always 
sought from outside: then the inherent dislike on the part of a cultured 
nation imbued with an ancient civilization, to subordinate themselves to this 
foreign system and finally the vastness of the country presented formidable 

2 Malleson—Akbar, p. 6 
"Ibid, p. 8 * 
™ Ishwari Prasad—Medieval India, p. 25 e 
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difficulty in maintaining a uniform system. The result of these obstacles 
was that 
i None of the successive Muhammadan dynasties took root in India 
The Muhammadans sat as despotic rulers of an alien people who obeyed them 
because they could not resist. There was no thought of attaching those 
people to the ruling dynasty either by sympathy or by close union. The 
conquerors had come as aliens and as alien they remained [Akbar by 
Malleson, p. 30] 

Babar, and later his successors, realised the difficulty in administering the 
country in the strict Muhammadan style and adapted themselves to changed 
conditions. Tolerance was a political necessity. It was simply impossible 
to govern the chiefs and their followers by the rigid law of Islam. 

Dr. Holden, speaking of this aspect, says: 

Akbar realised that ıt was clear that the millions of Hindus could not be 
ruled by such a Code (Quran). Political and religious toleration was there- 


fore forced upon Akbar, and he became convinced that the old methods `; 


must be greatly changed.”* 

Jahangir in his “Memoirs” expresses a similar fecling: 

My father had forbidden the destruction of haunts of idolaters. I asked 
the reason, and he said, ‘Besides, are not five parts in six of mankind either 
Hindus or aliens to the faith, and were I to be governed by motives of 
the kind suggested in your enquiry, what alternative can I have but to 
put them all to death.’23 Sy ae 

On the whole the result was salutary and there was evolved a system 
which was the outcome of two different cultures—‘the Perso-Arabic system 
in Indian setting’: and the tolerance vouchsafed to the villagers, due to the 
difficulties of Mughal rule, the general mass of people were left unhampered 
in the enjoyment of their age-old customs and traditions. When Babar 
came, says Erskine, 

The North of India still retained much of its organization, its system 
of village and district administration and Government, its division into 
numerous little chieftainships or petty local Governments and in political 
revolutions the people looked much to their own immediate rulers than to 
the prince who governed in the capital.?4 

Wherever the village autonomy was effected, it was only to a small 
degree: 

The existing Indian practice and the vast mass of Indian customary law 
was respected so far as it did not run counter to the root principles of all 
Islamic governments and in all non-essential matters, in the spectacular side 
of politics, and generally speaking in village administration and the lower 
rungs of the official ladder, the Indian usage was allowed to prevail while 
the foreign model swayed exclusively the court (which was a personal 
matter for the sovereign) and the higher official circles (who drew their 
inspiration from Persia and Egypt.) 

It can, therefore, be safely asserted that social freedom and the custom- 
ary law continued to be respected, and was the cause of the loyalty of the 
people. 

(To be continued) 


= Mallefon—Akbar, p 172 
= Price—Jahangir, p 25 
*\ Malleson—Akbar, p. 36 
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Indictable Offences in 1932, -> s ao psy Y 


With ‘regard to crime properly so called, it can truthfully, be said that 
the figures show that we are entitled to regard the situation as reasonably 
satisfactory. Of the total of 64,959 persons found guilty of indictable 
offences in 1932, 33 per cent. were bound over, 26 per cent. were fined and 
7 per cent. were dismissed after the charge had been held to be proved. So 
that only 34 per cent. of the persons convicted of indictable offences were 
~ sentenced to imprisonment, and of these only 19 per cent. of the total were 
sent to prison for more than three months and only 1 per cent. were sent 
to penal servitude. The most disturbing feature about the statistics of 
indictable offences is that 43 per cent. of the total of 64,959 were persons 
undér 21, no less than 14 per cent. being under 14. There were 52,092 
offenders dealt with by the Adult Courts, and charges of larceny accounted 
for 74 per cent. of the charges brought against them. In the Juvenile 
Courts, larceny is again the most common offence, accounting as it does for 
79 per cent. of the 12,867 cases. Whilst offences like larceny and fraud 
show a tendency to increase—the number of larcenies “cleared up” by the 
police being 67,084 in 1930, 70,807 in 1931, and 77,016 in 1932; and the 
number of cases of false pretences and fraud “cleared up” in the same years 
béing 11,660, 12,338 and 14,384—offences against the person remain very 
steady; there was an annual average for 1925-9 of 5,181, whilst the figure 
was 5,669 for 1930, 5,283 for 1931, and 5,180 for 1932. The speed and 
strain of present-day life probably accounts for the steady increase in the 
number of suicides; in 1932 the figure was 5,657 as against 4,863 in 1927, 
3,715 in 1921, and 3,474 in 1911—The Law Journal. ; 


Cy-pres or Not. 


It seems a pity that if a charitable man leaves property to a hospital he 
may defeat his own object by an inaccurate statement of its name and 
location. This was the unfortunate result of a decision of Bennett, J., last 
week (In re Forshaw, etc., Times, June 21). A testator left property sub- 
ject to a life interest to “The Middlesex Children’s Hospital, Middlesex 
Street, London, W.” As we all know, there is a famous Middlesex Hos- 
pital; but it is not in that street, nor is there any street of that name in the 
western district, nor any hospital of the name given by the testator, in 
Middlesex at all. On the other hand, evidence was tendered to show that, 
during his lifetime the testator had taken an interest in the Middlesex Hos- 
pital. To some men this would seem firm enough ground on which to 
let that institution have the property, but it was not enough for a careful 
Chancery Judge. Rejecting the hospital’s claim, Bennett, J., had then to 
consider whether the devise could go cy-pres or must be altogether void— 
with the result of an intestacy. He argued that “this fact of an address being 
given made it clear that the testator had an institution on his mind, not a 
purpose”; and so as there was no such institution, the devise failed. With 
all due respect, we are not convinced. “It may. well be said thatthe testa- 


tor’s mind looked to a purpose and also to an institution; -but: that he was 


98 


mistaken in his belief as to the street in which it lies. The authorities on 
cy-pres are well collected in In re Davis, etc., (1902, 1 Ch. 876; 71 L. J. 
Ch. 459). If money is left to a named institution which has ceased to 
exist, no doubt, on the authorities, there is a lapse. But it is doubtful 
whether this is so when the named institution never has existed—The Law 
Journal. ` 


The Policeman’s Word 


Of course, the Poliee are generally right, and rarely do they prosecute 
or make a stand without good cause backed by good evidence and lawful 
reasons. Yet it may be hoped without offence that the doctrine of Polce 
Infallibility will never be accepted in Belfast and Northern Ireland. For 
they are human, and at times liable to error and human frailty. 


It is now generally recognised, as the result of examination of results 
in “motoring” prosecutions over the Province during a considerable period, 
that the wise and prudent course for any motorist who is charged with 
reckless driving and similar crimes to plead guilty, whether in fact the 
accused motorist is personally convinced of his innocence or not. Defence 
is, as a rule, a waste of time if it involves contradiction of Police evidence; 
and the delay may well result in a fine or other punishment-greater-than 
it would otherwise have been. 


It is pleasant to observe, at any rate, that the magistrates are stead- 
fast in their faith. Beautiful young women have tried their sworn word 
and their unsworn wiles and have not succeeded against the unadorned 
narrative of the Policeman’s note-book. Last week, even the motoring 
clergy in the witness-box did not prevail against it. —The Law Journal, 
dated September 29, 1934. 


Right to Trial by Jury | : 


It somctimes happens that controversy arises whether a defendant 
has or has not been informed of his right to trial by jury under Sec. 17 of 
the Summary Jurisdiction Act, 1879, and, unless some written record 
exists that the defendant has in fact had an opportunity of exercising 
his option, the dispute may resolve itself into a conflict of evidence before 
a Higher Court, a position not conducive to the upholding of the dignity 
of the lesser Court, for although, in many instances, such as the inter- 
pretation of a dificult provision in an Act of Parliament or a question of the 
effect of decided cases, there is nothing derogatory to a lower Court in 
being put right by a higher one, the position is otherwise where the question 
is one, whether an elementary rule of procedure and jurisdiction has been 
neglected or not. 


It has been suggested that the deféndant should be required to put 
into writing his claim to be tried by a jury. This could, of course, be 
easily managed, by having a printed form available for signature, but the 
position of the defendant would have to be carefully safeguarded. It is 


the duty of the Court to inform him of his right, see the section cited; and 
e 2 
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this duty has-been emphasised ‘by the ‘High Court more than once, the 
latest case being R. v. Hampshire Justices; Expatte Porteous (1929), 94 
J. P. 70, where it is once more clearly laid: down that the provision of the 
statute is mandatory and its carrying out a condition precedent to jurisdic- 
tion to try summarily. 


Of course, the form on which the défendant expressed his wishes in 
the matter could be so drawn that it provided for both his claiming to 
be tried by jury and not so claiming; and the absence of the signed 
document could be made conclusive evidence that he had not been offered 
his election. (Provision would have to be made*for the case of a refusal 
to sign). 

-” There is a good deal to be said for the proposal to tighten up the 
procedure in this matter. We have ourselves known many instances 
where the defendant has been tried summarily and convicted, without 
being told of his right to be tried by a jury. Indeed, one clerk to justices 
admitted to the writer that his bench has tried very many cases under the 
Aliens Order, and it has never occurred to him that the foreigners con- 
cerned were entitled to the Englishman’s historic privilege of trial by 
jury; and isolated instances, from many places, have come to our 
knowledge. 

It is sound practité in any case for the clerk to record upon his note that 
the defendant has been informed of his right when Sec. 17 confers it. A 
convenient formula is “E.S.T.” (elects summary trial). It does not take 
long to write three letters and puts the matter beyond reasonable doubt 
if they are on the note. In the rare case where the accused declines to 
make a choice, a longer form of words, recording that he has been 
informed of his right and does not claim it can be used. 

The point is one deserving careful attention in daily practice. So 
often a little trouble taken at the right moment saves a great deal of 
trouble later—Justice of the Peace. 


The Press and the Courts 


At the fiftieth provincial meeting of the Law Society, at Newcastle, 
the question of press publicity in connection with legal proceedings was 
dealt with in a paper entitled Judicial Dispensation, read by Mr. Charles 
L. Nordon. 

Mr. Nordon dissociated himself from the idea that press publicity is 


an essential safeguard against judicial injustice, and expressed the opinion 
that many wrongs were suffered and redress forgone because of the 
sufferer’s fear of publicity and exposure to gossip due to an inadequate 
impression of the facts and the litigation. As for press publicity, “One 
litigant might have the good fortune to escape from a very sordid case 
without any press publicity at all. Another, because he held an honoured 
_or notorious name, was certain to attract the tender attentiors of the 
press who had complete licence as to what part of the proceedings they 
would report and what they would omit.” 
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We believe in the public administration of justice, not because ‘judges 
and magistrates are likely to be unjust, but because now and again the 
knowledge that his decisions and his observations may be widely. reported 
and possibly criticised, may well make any man even more careful than he 
would otherwise be. And, besides, the public should be informed of what 
goes on in the Courts and with what the law concerns itself. Only so can _ 
many of the general public obia the most elementary knowledge of law 
and its administration. 


We agree, ; f most heartily, however, that the method of reporting is 
often unsatisfactory; it 48 too often capricious and even unfair. Undue 
publicity can work irremediable ruin where it is certainly not deserved. 
Small cases are magnified sensationally -because of personalities who make 
good copy. All this ill serves the cause of justice. 


Mr. Nordon’s remedy would be, in civil cases at all events, the res- 
triction of what might be published. This has been done in some branches 
of the administration of justice, and might, we think, be extended. Even 
in criminal cases there might with advantage be some check on the amount’ 
of prominence and detail with which a case is reported, — Justice of the Peace. 





HIGH COURT NOTIFICATION 
ENGLISH (Civ) DEPARTMENT 
NOTIFICATION No. 6145|45—36 
Dated Allahabad, the 28th November, 1933 
THE following amendment is made in the Rules of Court of the 18th 


January, 1898, revised and corrected up to 3rd December, 1931: 


p In Part IV, rule (1) page (165), lines 8 and9, delete the words and 


ma— 


“by the assessee himself, and, if necessary a further 


affidavit.” 


ENGLIsH (Civ) DEPARTMENT 

2 NOTIFICATION No. 6189|45—11(2) 
f Dated Allahabad, the 30th November, 1933 

The following amendments are made in the Rules of Court, revised 
nd corrected up to 3rd December, 1931: 
In CHAPTER V, RULE 17, PAGE 33— 

Substitute the following for the first two paragraphs and renumber 
he remaining paragraphs as nos. VI, VII and VII: 

“17. In an appeal from an original decree, the paper book will be 

epared from the papers specified in rules J to V below: 
1—(1) The papers which the appellant must print are— 


(a) the plaint, the written statements of defendants, the statements 
of the parties or the pleaders recorded by the court as a part of the 
pleadings, 

(b) the judgment, 


(e) evidence, oral and documentary, produced by him in the court 
below, except such as he considers to be unnecessary for his own 


(c) the decree, 
(d) the grounds of appeal; and 
purposes. 
j (2) The papers which the respondent must print are— , 
(a) the grounds of objection, if any, and . 
(b) evidence, oral and documentary, produced by him in the court 


below, except such as he considers unnecessary for his own purposes. 
° 























1W—It will be open to either party to print such other evidence, o 
and documentary, as may have been produced by the other side. 


UWl—Where the respondent does not print evidence as required b 
Rule I (2), within the time limited by the Rules of the Court or within 
such further time as may be granted to him under the Rules of the Court, 
it will be the duty. of the appellant to print’ such further evidence, ora 
and documentary, as must be placed before the Court in order to enabl 
it to decide the case properly. 

IV—Where the respondent has neglected to print the evidence whic 
he should print under rule I (2) he will not be allowed to appear by counse 
or in person, unless he has paid all the cost incurred by the appellant i 
printing the respondent’s documents, without regard to the result of the 
appeal. f 
V—Where a party considers that he can usefully minimize the pri 
ing of pleadings and evidence which he would otherwise be required 
print under these rules, he may apply in writing to the Editor of the Pape 
Book for his decision, and the Editor after hearing the other side may 
exclude from printing such portions of the documents as he may think fit. 
The order of the Editor will be in writing. 

Provided that these rules shali not be taken in any way to derogate 
from rule 7 (a) of Chapter IX of the Rules of the Court, viz. the Registrar 
or the Editors may exclude such documents from the printed record as they 
think to be unnecessary. 


NOTIFICATION No. 6266|72—24 
Dated Allahabad, the 4th December, 1933 


Tue following amendments are made with the previous approval o 
the Local Government in the General Rules (Civil), Volume II, correc 
up to 31st January, 1926: 

(a) In rule 2, Appendix 6, at page 164 add the following betwec 
the words “below” and “to the Collector”: 

“and the initial process fee, according to the scale fixed for reven 
courts, after realizing it from the decree-holder”. 


(b) In the note at the foot of page 163 as promulgated by correcti 
slip no. 162 substitute a comma for the word “and” before “no. 968|IA-93 
and insert the following between “June, 1933,” and “Revenue (A) 
partment”: 

“and no. 1992|I[A-62-1930, dated the 22nd November, 1930”. 


NOTIFICATION No. 6280|35 (a)—14 


THE following draft amendments proposed by the Rule Commi 
in the rules framed by the High Court of Judicature at Allahabad unde 
section 122 of the Code of Civil Procedure, Act V of 1908, are publishe: 
for the general information of persons likely to be affected thereby: ` 


i , : 3, 


' 7 Any objection to the said'amendments should be addressed in writing 
to the Registrar of the High -Court of Judicature at Allahabad so as to 
reach him before 24th January, 1934, when the draft amendments will 
be finally considered and passed. i : i 


Order XX 


(1) For the heading “JUDGMENT and DECREE” substitute 


“JUDGMENT, DECREE and ORDER.” 


(2) In rules 6, 7, 8 and 20 add the words “or order” after the word 
“decree” wherever it occurs. , ; i 


` Order XLII 


* (3) Delete rule 3 framed by the High Court of Judicature at Allaha- 
bad under section 122 of the Code of Civil Procedure. 


: _ .. . , NOTIFICATION No. 6286|35 (a)—13 _ 
Dated Allababad, the 5th December, 193 3 


THE following draft amendment proposed-by-the Rule Committee in 


the rules framed by the High Court of Judicature at Allahabad under 
section 122 of the Code of Civil Procedure, Act V of 1908, is published 
for the information of persons likely to be affected thereby: 

Any objection to the said amendment should be addressed in writing 
to the Registrar of the High Court of Judicature at Allahabad so as to 


reach him before the 14th January, 1934, when the draft amendment will ` 


be finally considered and passed. 
i Order XXI 


For rule 69 (2), as amended by correction slip no. 2, dated the 24th 
July, 1926, substitute the following: 


“Where a sale has been once adjourned under sub-rule (1), a fresh 
proclamation under rule 67 shall be made, unless the judgment-debtor 


consents to waive it. 


Provided that where the adjournment is for a period not longer than 
14 days from the date originally fixed for sale, no fresh proc tion 
shall be necessary. 


Provided also that the court may “dispense with the consent of any 
judgment-debtor who has failed to attend in answer to a notice issued 
under rule 66.” 


ex NOTIFICATION No. 6328 


~ 


`S Dated Allahabad, the 6th December, 1933 


Tre following amendment is made in the General Rules (Civil) 
corrected up to 31st January, 1926, with the previous approval of the 
Local Government: e 

o 


1 
t 


4 - l 


In Chapter IM, rule 7, at page 71, after the second paragraph of | 
clause (3) add the following new clause: 
“(4) In fixing dates for the service of processes in the States and ' 


Estates in the Bundelkhand Agency, great care must be taken to ensure , 
that an interval of not less than six weeks elapses between the date of des- 


patch of the process and the date fixed for hearing.” 2 
| 


Encisa (Crv) DEPARTMENT 

NOTIFICATION No. 6422|44—2 (3) 
Dated Allahabad, the 11th December, 1933 
Tue following amendment is made in the General Rules (Civil) of 

1911, Volume. II, with the previous approval of the local Government: 
In Appendix 4C at page 114, after item no. 22 add the following 

item 23 and renumber the existing item 23 to read 24: 

23, All applications under sections 4, 53 and 54 of the Provincial 
Insolvency Act.” 
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THE U. P. SUPPRESSION OF IMMORAL TRAFFIC ACT 
(No. VIII or 1933)* f 
*, [Received the assent of the Governor General on February 8, 1934] 


= _ [PAssep BY THE LocaL LEGISLATURE OF THE UNITED PROVINCES OF AGRA 
+ AND OvupH] 


: An Act to make provision for the suppression of brobbels and of: 
traffic in women in the United Provinces. 


WHEREAS it is expedient to make provision for the suppression of 
brothels and of traffic in women in the United Provinces; 3 


AND WHEREAS the previous sanction of .the Governor General has 
been obtained under Sub-section: (3) of Section 80- A of the Government 
”- of India Act to the passing of this Act; ; 


It is hereby. enacted as follows: 


1. (a) This Act may be called “the United Provinces Amea 
Short title. of Immoral Traffic Act, 1933.” 


(b) All or any of the provisions of this Act shall come into force 
in such parts of the United Provinces of Agra and Oudh and on such dates 
as the local Government may, by notification in the Gazette, direct. 

2. In this Act, unless there is anything repugnant in the subject 
Definitions or context— 


(a) “brothel” means any house, room ‘or other place which the 
occupier or person in charge thereof appropriates mainly to the pur- 
pose of.prostitution carried on by more than one person but the term 

_ does not include a house solely occupied by women belonging to a 

«= - Class or caste of dancing girls and actually following the occupation 
~ of dancing or-singing; : i 

(b) “prostitution” means indiscriminate sexual intercourse for 


hire whether in money or kind; 


(c) “Magistrate” means, except in Sub- section 3 of Section 11, 
only a District Magistrate, a Sub-Divisional Magistrate or a Magis- 
trate of the first class specially empowered by the local Government 
to exercise jurisdiction under this Act; 


(d) "prescribed, means prescribed by rules made under Sec- 
‘tion 15. 


3. Any person who keeps or manages or assists in Mere 
ment of a brothel shall be punished with imprison- 
ment which may extend to one year or with fine 
a which may extend to five hundred rupees or with 


Punishment for keeping a 
i brothel. 





‘Published in Government Gazette, dated Feb. 24, 1934 
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4. Any person who being the owner, lessee, occupier or person in 
_ charge of any premises knowingly permits such 
Pipinen ee premises or any part thereof to be used as a brothel, 
Bac poe = * ‘shall be punished with imprisonment which may 
extend to three months or with fine which may 

extend to five hundred rupees or with both. 


5. Any person who, being the owner of any premises or the agent 
of such owner, lets out the same, or any part there- 
of, with the knowledge that the premises so let out, 
or any part thereof, are intended to be used as a 
brothel, shall be punished on a first conviction with fine which may extend 
to one thousand rupees, and on any subsequent conviction, with imprison- 
ment which may extend to two months and also with fine which may 
extend to one thousand rupees. 


Punishment for letting out 
premises for a brothel. 


6. (1) Whenever any person, not being the owner, is convicted of 
an offence under Section 4, the Court may, at the 
time of convicting him, order such person to 
vacate or give up charge of the premises in respect 
of which the said offence has been committed within a fortnight of the 
date of conviction. In the event of such person not vacating such pre- 
mises the Court may cause the same to be vacated. 


(2) On such premises being vacated under the provisions of Sub- 
section (1), any contract relating to such premises, under which such 
convicted person was, at the time of his conviction, in possession, shall 
immediately determine. 


Vacation of premises on 
conviction under Section 4. 


7. Any person who induces any woman to go from one place to 
another, or takes, or attempts to take or causes to 
be taken, any woman from one place to another, 
with a view to her carrying on, or being brought 
up to carry on, the business of prostitution in a brothel, or cause or in- 
duces any woman to carry on the business of prostitution in a brothel, 
shall be punished with imprisonment which may extend to three years and 


shall also be liable to fine. 


8. Any person who detains any woman against her will in a brothel 
for the purpose of prostitution shall be punished 
with imprisonment which may extend to two years 


and shall also be liable to fine. 


9. Any person who induces a woman to visit a brothel for the pur- 

Punishment for procura- pose of prostitution shall be punished with impri- 

tion, sonment which may extend to one year or with 
fine which may extend to five hundred rupees, or with both. 


Punishment for importing 
women for prostitution. 


Punishment for detention 
for prostitution in brothel 


10. Whoever, in any street or public place solicits any person for 
Pa the purpose of prostitution, or frequents any street 

Punishment for soliciting : : : 
rae sof prostitution OF public place for the purpose of prostitution or 
of solicitation for such purpose, in such manner 
as to cause obstruction or annoyance to the residents or passers-by or 


3 


to offend against public decency, shall be punished with imprisonment 
which may extend to two months or with fine which may extend to five 
hundred rupees, or with both. 


11. (1) Where a Magistrate, upon complaint made to him or upon 
credible information in writing received by him 
and after making such inquiry as he may think 
necessary, has reason to believe that a girl under 
the age of 18 years is living, or is carrying on or is being made to carry on 
the business of prostitution, in a brothel, he may issue a warrant to a police 
officer not below the rank of an inspector authorizing him to enter into 
such brothel, to remove therefrom such girl, and to produce her before him. 


(2) When the girl is produced before the Magistrate, he shall cause 
an inquiry to be made concerning her age, and, if satisfied that the girl 
is under 18 years of age, may make an order that such girl be placed until 
she attains the age of 21 years or for any shorter period, in such institution 
or in such other custody as he for reasons to be stated in writing shall 
consider suitable. Such girl shall thereupon be kept in such institution 
or custody subject to such directions as may be prescribed: 


Removal and disposal of 
munor girls from brothels. 


Provided that the person or persons entrusted with the custody of 
such girl or the manager or managers of the institutions where such girl is 
placed shall be of the same religion as the girl. 


(3) When a police officer removing a girl under a warrant issued 
under this section cannot immediately produce her before the Magistrate 
issuing the warrant, he shall forthwith produce her before the nearest 
Magistrate who shall pass such orders for her safe custody until she can be 
produced before the Magistrate issuing the warrant, as he may consider 
proper, subject to such directions as may be prescribed. 


12. (1) No court inferior to that of a Magistrate shall try an offence 
Trial of offences. under this Act. 


(2) No offence under this Act except one under Section 10 may be 
tried summarily. 

13. If in the opinion of a Magistrate taking cognizance of an offence 
under this Act there is sufficient ground for pro- 
ceeding, he shall, in the case of an offence under 
Sections 4, 5 or 10 issue, in the first instance, a 
summons for the attendance of the accused, and in cases of any other 
offence he shall issue a warrant with or without bail, to an officer in charge 
of a police station for causing the accused to be brought before such 
Magistrate or some other Magistrate having jurisdiction. 


14. Any police officer may arrest any person for an offence under 
Cognizable and non-cog- Section 10 but no police officer shall arrest without 
nizable offences under ths a Warrant any person committing or accused of 


A . . m . 
ne having committed any other offence under this 
ct. 


15. The local Government may make rules— ° 


Powers of local Govern- 
ment to make rules. 


Issue of process for an 
offence under this Act. 


(a) for the care, treatment, instruction and maintenance of girls 
placed in any institution or any other suitable custody under 
Section 11, and 

(6) for the temporary detention of girls under the provisions of 
Section 11. 


THE U. P. MUNICIPALITIES (SECOND AMENDMENT) ACT 
[Received the assent of the Governor General on February 23, 1934] 
+ (No. IX oF 1933)* 


[PASSED BY THE LEGISLATIVE COUNCIL OF THE UNITED PROVINCES oF 
AGRA AND OupH] 


An Act to amend the United Provinces Municipalities Act, 1916 
: (II of 1916) 


WHEREAS it is expedient further to amend the United Provinces 
Municipalities Act, 1916 for the purpose herein- 
after appearing; It is hereby enacted as follows: 


1. This Act may be called the United Provinces Municipalities (Second 
Short title. Amendment) Act, 1933. 


2. In this Act the expression “the principal Act” means the United 
! Definition, I of 1916. Provinces Municipalities Act, 1916. 


3. The following shall be substituted for section 47-A of the princi- 

pal Act: l 
“47-A. If a board has adopted, by a majority consisting of more 
Substitution of a new sec- than one-half of the members of the board for the 
tion for section 47-A of Act time being, a resolution expressing non-confidence 
H of 1916. - in its chairman (not being an ex officio chairman), 
and at a subsequent meeting has, by’a majority consisting as aforesaid, 
adopted a resolution calling upon him to resign, such chairman shall, 
within three days of receipt of notice that the latter resolution has been 
adopted, submit his resignation in the manner prescribed by Section 47.” 


4. The following shall be substituted for sub-section (2) of section 


Substitution of a new sub- 48 of the principal Act. 
~~ section for sub-section (2) i 

of section 48 of Act II of 

1916. 


H of 1916. 


“(2) The Local Government may remove a chairman from his office 
on the ground of habitual failure to perform his duty or failure to submit 
his resignation as prescribed by section 47-A or failure to perform the duty 
laid upon him by section 51 (a) (ii).” 

r 5. (1) In sub-section (3) of section 48 of the principal Act, the 

Amendment of sub-section figure “(3)”? at the beginning shall be deleted and 
(3) of section 48 of Act I for the words and figure “sub-section (2)”, the 
BE ieee words “this sub-section” shall be substituted. 

(2) A colon shall be substituted for the full-stop after the word 
“therefor” at the end of section 48 and the following shall be added as a 
new paragraph: a. 

“Provided also that any question whether the chairman was prevented 
by reasonable cause from performing the duty laid upon him by section 
§1(a) (ii) shall be decided by the Local Government and the decision of 
the Local Government thereon shall be final.” 


2+ “Published in Government Gazette, dated Allahabad, March 3, 1934 è 





— 








6. The following shall be substituted for clause (a) of section 51 


Amendment of section 51, of the principal Act: 
Act IL of 1916. 


“(a) unless prevented by reasonable cause, 
(i) to convene and preside. at all meetings of the board, 


(ii) in so far as a duty is laid upon him by the provisions of 
section 87-A to carry out the provisions of that section, and 


(iii) otherwise to control in accordance with any regulation 
made in this behalf the transaction of business at all meetings of 


the board.” - i 


7. The following shall be-substituted for sub-section (2) of sec- 
Substitution of a new sub- tion 86 of the principal Act: 

section for sub-section (2) 
of section 86 of the princi- 
pal Act. A 
“(2) The chairman may convene a meeting whenever he thinks fit 
and shall, upon a requisition made in writing by not less than one-fifth 
of the members of the board and served on the chairman or sent by regis- 
tered post acknowledgment due addressed to the Municipal Board at 
their office, convene a meeting within a period of one month from the 
date of the service or receipt of such requisition.” 


8. In section 87 of the principal Act the figures (1) and (2) at 

Addition of a new ‘proviso the beginning of the first and second paragraphs 

to section 87 of the prnci- shall be deleted, a colon shall be substituted for the 

pal Act. full-stop at the end of the second paragraph and 
- the following proviso shall be added at the end: 


“Provided also that nothing in this section shall apply to a motion 
that the board shall adopt a resolution expressing non-confidence in the 
chairman or to a motion that the board shall adopt a resolution calling 
upon the chairman to resign.” : : 


9. After section 87 of the principal Act the following shall be ad- 
Addition of a new section ded as section 87-A: 
87-A to Act II of 1916 


“87-A. (1) A motion that the board shall adopt a resolution ex- 
Discussion of mouons of pressing non-confidence in its chairman may be 
non-confidence. discussed and voted upon at any meeting: provided 
that no such motion shall be discussed or voted upon at any meeting 
unless the chairman or the board’ shall have received seven clear days’ 
notice in writing signed by not less than one-third of the members of the 
board that there is an intention to discuss such motion. 


(2) If the chairman or board receives such notice as aforesaid the chair- 
man shall, at the first meeting held after the expiry of a period of seven 
days froma the date of receipt of the notice, place such motion before the 
board as the first item on the agenda for such meeting and give the board 
an opportunity of discussing it and voting upon it. 
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(3) If the board shall have adopted by a majority consisting of more 
than one-half of the members of the board for the time being a resolution 
expressing non-confidence in its chairman, and if the said chairman or the 
board within a period of two months after such resolution has been adopted 
shall receive a notice in writing signed by not less than one-third of the 
members of the board that there is an intention to discuss a motion that 
the board shall adopt a resolution calling upon the chairman to resign, the 
chairman shall, at the first meeting held after the expiry of a period of seven 
days from the date of receipt of such notice, place the said motion before 
the board as the first item on the agenda for such meeting and shall give 
the board an opportunity of discussing the motion and voting upon it. 

(4) Notwithstanding anything in sub-sections (2) and (3) of this 
section, if the chairman is prevented by reasonable cause from himself 
placing before the board at any meeting any motion referred to therein 
he shall by order in writing direct the vice-chairman or other person pre- 
siding at such meeting to place the motion before the board as the first 
item on the agenda for the meeting and to give the board an opportunity 
of discussing such motion and voting upon it, and such vice-chairman or 
other person presiding at the meeting shall comply with such order. 


(5) A motion that the board shall adopt a resolution calling upon 
the chairman to resign shall be discussed and voted upon only at a meeting 
at which it is placed before the board by the chairman under the provi- 
sions of sub-section (3) of this section or at a meeting at which it is placed 
before the board by a vice-chairman or other person presiding at the meet- 
ing under the provisions of sub-section (4) of this section. 

(6) If the vice-chairman fails to comply with the order of the chair- 
man passed under sub-section (4) of this section, the Local Government 
may remove him from his office of vice-chairman, and he shall not be 
entitled to be re-elected as a vice-chairman for a period of three years.” 


THE RESERVE BANK OF INDIA ACT, 1934 
(No. II oF 1934)* 


[Received the assent of the Governor General on March 6, 1934] 
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An Act to constitute a Reserve Bank of India 


WHEREAS it is expedient to constitute a Reserve Bank for India to re- 
gulate the issue of bank notes and the keeping of reserves with a view to 
securing monetary stability in British India and generally to operate the 
currency and credit system of the country to its advantage; 


AND WHEREAS in the present disorganization of the monetary systems 
of the world it is not possible to determine what will be suitable as a per- 
manent basis for the Indian monetary system; 


BUT WHEREAS it is expedient to make temporary provision on the 
basis of the existing monetary system, and to leave the question of the 
monetary standard best suited to India to be considered when the in- 
ternational monetary position has become sufficiently clear and stable to 
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make'it possible to frame permanent measures; 
It is hereby enacted as follows: . 


CHAPTER I 
i i PRELIMINARY- ; 
1 (1) This Act may be called the Reserve Bank of India Act, 
Short title, extent and 1934. ` ` 


commencement., 


(2)- It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 


(3) This section shall come into force at once, and the remaining 
provisions of this Act shall come into force on such date or dates as the 
Governor General in Council may, by notification in the Gazette of India, 
appoint. : 

` 2. In this-Act, unless there is anything repugnant in the subject or 
Definitions. context, — a e 

(a) “the bank” means the Reserve Bank of India constituted 

by this Act; ao 2 

(b) “the Central Board” means the Central Board of Directors 
of the Bank; i 

(c) “provincial co-operative bank” means the principal society 
in a province which is registered or deemed to be registered under 
the Co-operative Societies Act; 1912, or any other law for the time 
being in force in British India relating to co-operative societies and 
the primary object of which is the financing of the other societies 
in the province which are or are deemed to beso registered: 

Provided that in addition to such principal society in a province 
or where there is no such principal society in a province the Local 
Government may declare any central co-operative society in that 
province to be a provincial co-operative bank within the meaning 
of this definition; i 
(d) “rupee coin” means silver rupees which are legal tender under 
the provisions of the Indian Coinage Act, 1906; and 

(e) “scheduled bank” means a bank “included in the Second 
Schedule. l ; 





CHAPTER I 

INCORPORATION, SHARE CAPITAL, MANAGEMENT AND BUSINESS 

‘3. (1) A Bank to be called the Reserve Bank of India shall be con- 

f n stituted for the purposes of taking over the 

Saremewra ian Pie management of the currency from the Governor 

ner General in Council and of carrying on the business 
of banking in accordance with the provisions of this Act. 

(2) The Bank shall be a body corporate by the name of the Reserve 
Bank of India, having perpetual succession and a common seal, and shall 
by the said ‘name sue and be sued. ‘ 

° 
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4. (1) The original share capital of the Bank shall be five crores of 
Share capital, share re rupees divided into shares of one hundred rupees 
gisters and shareholders. each, which shall be fully paid up. 

(2) Separate registers of shareholders shall be maintained at Bombay, 
Calcutta, Delhi, Madras and Rangoon, and a separate issue of shares shall 
be made in each of the areas served by those registers, as defined in the 
First Schedule, and shares shall be transferable from one register to an- 
other. 

(3) A shareholder shall be qualified to be registered as such in any 
area in which he is ordinarily resident or has his principal place of business 
in India, but no person shall be registered as a shareholder in more thaa 
one register; and no person who is not— 

(a) domiciled in India and either an Indian subject of His 
Majesty, or a subject of a State in India, or 
(b) a British subject ordinazily resident in India and domiciled 
in the United Kingdom or in any part of His Majesty’s Dominions 
the government of which does not discriminate in any way against 
Indian subjects of His Majesty, or 
(c) a company registered under the Indian Companies Act, 
1913, or a society registered under the Co-operative Societies Act, 
1912, or any other law for the time being in force in British 
India relating to co-operative societies or a scheduled bank, or a 
corporation or company incorporated by or under an Act of Par- 
liament or any law for the time being in force in any part of His 
Majesty’s Dominions the government of which does not discrimi- 
nate in any way against Indian subjects of His Majesty, and having 
a branch in British India, 
shall be registered as a shareholder or be entitled to payment of any divi- 
dend on any share, and no person, who, having been duly registered as a 
shareholder, ceases to be qualified to be so registered, shall be able to 
exercise any of the rights of a shareholder otherwise than for the purpose 
of the sale of his shares. 

(4) The Governor General in Council shall, by notification in the 
Gazette of India, specify the parts of His Majesty’s Dominions which shall 
be deemed for the purposes of clauses (5) and (c) of sub-section (3) to be 
the parts of His Majesty’s Dominions in which no discrimination against 
Indian subjects of His Majesty exists. 

(5) The nominal value of the shares originally assigned to the 
various registers shall be as follows, namely: 

(a) to the Bombay register—one hundred and forty lakhs of 


rupees; 
(b) to the Calcutta register—One hundred and forty-five lakhs 
of rupees; 
(c) to the Delhi register—one hundred and fifteen lakhs of 
rupees; 


(d) to the Madras register—seventy lakhs of rupees; 
ée) to the Rangoon register—thirty lakhs of rupees: 
Provided that if at the first allotment the total nominal value of the 
shares on the Delhi register for which applications are received is less than 
e 
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one hundred and fifteen lakhs of rupees, the Central Board shall, before 
proceeding to any allotment, transfer any shares not applied for up to a 
maximum nominal value of thirty-five lakhs of rupees from that register 
in two equal portions to the Bombay and the Calcutta register. 


A Committee consisting of two elected members of the Assembly 
and one elected member of the Council of State to be elected by non- 
official members of the respective Houses shall be associated with the Cen- 
tral Board for the purpose of making public issue of shares and looking 
after the first allotment of shares. 


(6) In alloting the shares assigned to a register, the Central Board 
shall, in the first instance, allot five shares to each qualified applicant who 
has applied for five or more shares; and, if the number of such applicants 
is greater than one-fifth of the total number of shares assigned to the 
register, shall determine by lot the applicants to whom the shares shall be 
allotted. 

(7) If the number of such applicants is less than one-fifth of the 
number of shares assigned to the register, the Central Board shall allot 
the remaining shares firstly, up to the limit of one-half of such remaining 
shares, to those applicants who have applied for less than five shares, and 
thereafter as to the balance to the various applicants in such manner as 
it may deem fair and equitable, having regard to the desirability of dis- 
tributing the shares and the voting rights attached to them as widely as 
possible. 

(8) Notwithstanding anything contained in sub-sections (6) and (7), 
the Central Board shall reserve for and allot to Government shares of the 
nominal value of two lakhs and twenty thousand rupees to be held by 
Government for disposal at par to Directors seeking to obtain the mini- 
mum share qualification required under sub-section (2) of section 11. 

(9) If, after all applications have been met in accordance with the 
provisions of sub-sections (6), (7) and (8) any shares remain unallotted, 
they shall, notwithstanding anything contained in this section, be allotted 
to and taken up by Government, and shall be sold by the Governor 
General in Council as soon as may be, at not less than par, to residents of 
the areas served by the register concerned. 

(10) The Governor General in Council shall have no right to exercise 
any vote under this Act by reason of any shares allotted to him under sub- 
section (8) or under sub-section (9). i 

(11) A Director shall not dispose of any shares obtained from 
Government under the provisions of sub-section (8) otherwise than by 
re-sale to Government at par, and Government shall be entitled to re- 
purchase at par all such shares held by any Director on his ceasing from 
any cause to hold office as Director. 

5. (1) The share capital of the Bank may be increased or reduced 

f on the recommendation of the Central Board, 

Pe a reduction of. with the previous sanction of the Governor 

. General in Council and with the approval of the 

Central Legislature, to such extent and in such manner as may be deter- 
mined by the Bank in general meeting. 
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(2) The additional shares so created shall be of the nominal value 
of one hundred rupees each and shall be assigned to the various registers in 
the same proportions as the shares corstituting the original share capital. 


(3) Such additional shares shall be fully paid up, and the price at 
which they may be issued shall be fixed by the Central Board with the 


previous sanction of the Governor General in Council. 


(4) The provisions of section 4 relating to the manner of allotment 
of the shares constituting the original share capital shall apply to the 
allotment of such additional shares, and existing shareholders shall not 
enjoy any preferential right to the allotment of such additional shares. 


6. The Bank shall, as soon as may be, establish offices in Bombay, 
Calcutta, Delhi, Madras and Rangoon and a 
Reg branche and branch in London, and may establish branches 

i or agencies in any other place in India or, with 
the previous sanction of the Governor General in Council, elsewhere. 

7. The general superintendence and direction of the affairs and 

busines of the Bank shall be entrusted to a Central 

Management, Board of Directors which may exercise all powers 

and do all acts and things which may be exercised or done by the Bank 

and are not by this Act expressly directed or required to be done by 
the Bank in general meeting. 

8. (1) The Central Board shall consist of the following Directors, 

Composition of the Cen- namely: 
tral Board, and term of 
office of Directors. 

(a) a Governor and two Deputy Governors, to be appointed 
by the Governor General in Council after consideration of the 
recommendations made by the Board in that behalf; 

(b) four Directors to be rominated by the Governor General 
in Council; 

(c) eight Directors to be elected on behalf of the shareholders 
on the various registers, in the manner provided in section 9 and 
in the following numbers, namely: 

(i) for the Bombay register—two Directors; 
(#) for the Calcutta register—two Directors: 
(iii) for the Delhi register—two Directors; 
(iv) for the Madras register—one Director; 

(v) for the Rangoon register—one Director; and 

(d) one government official to be nominated by the Governor 
General in Council. 

(2) The Governor and Deputy Governors shall devote their whole 
time to the affairs of the Bank, and shall receive such salaries and allow- 
ances as may ‘be determined by the Central Board, with the approval of 
the Governor General in Council. ar 

(3) A Deputy Governor and the Director nominated under clause 
(d) of sub-section (1) may attend any meeting of the Central Board 
and take ‘part in its deliberations but shall not be entitled to vote: 

Provided that when the Governor is absent a Deputy Governor autho- 
rized by him in this behalf in writing may vote for him. 

e 
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(4) The Governor and a Deputy Governor shall hold office for such 
term not exceeding five years as the Governor General in Council may fix 
when appointing them, and shall be eligible for re-appointment. 


A Director nominated under clause (b) or elected under clause (c) 
of sub-section (1) shall hold office for five years, or thereafter until his 
successor shall have been duly nominated or elected, and, subject to the 
provisions of section 10, shall be eligible for re-nomination or re-election. 

A Director nominated under clause (d) of sub-section (1) shall 
hold office during the pleasure of the Governor Genera] in Council. 

(5) No act or proceeding of the Board shall be questioned on the 
ground merely of the existence of any vacancy in, or any defect in the 
constitution of the Board. 

9. (1) A Local Board shall be constituted for each of the five 

Local Boards, their cons- areas specified in the First Schedule, and shall 
titution and functions. consist of — 

(a) five members elected from amongst themselves by the 
shareholders who are registered on the register for that area and 
are qualified to vote, and 

(b) not more than three members nominated by the Central 
Board from amongst the shareholders registered on the register for 
that area, who may be nominated at any time: 

Provided that the Central Board shall in exercising this power of 
nomination aim at securing the representation of territorial or economic 
interests not already represented, and in particular the representation of 
agricultural interests and the interests of co-operative banks. 

(2) At an election of members of a Local Board for any area, any 
shareholder who has been registered on the register for that area, for a 
period of not less than six months ending with the date of the election, as 
holding five shares shall have one vote, and each shareholder so registered 
as having more than five shares shall have one vote for each five shares, 
but subject to a maximum of ten votes, and such votes may be exercised 
by proxy appointed on each occasion for that purpose, such proxy being 
himself a shareholder entitled to vote at the election and not being an 
employee of the Bank. 

(3) The members of a Local Board shall hold office until they 
vacate it under sub-section (6) and, subject to the provisions of section 
10, shall be eligible for re-election or re-nomination, as the case may be. 

(4) At any time within three months of the day on which the 
Directors representing the shareholders on any register are due to retire 
under the provisions of this Act, the Central Board shall direct an election 
to be held of members of the Local Board concerned, and shall specify 
a date from which the registration of transfers from and to the register 
shall be suspended until the election has taken place. 

(5) On the issue of such direction the Local Board shall give notice 
of the date of the election and shall publish a list of shareholders holding 
five or more shares, with the dates on which their shares were registered, 
and with their registered addresses, and such list shall be available,for pur- 
chase not less than three weeks before the date fixed for the election. 

(6) The names of the persons elected shall be notified to the Central 
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Board which shall thereupon proceed to make any nominations permitted 
by clause (b) of sub-section (1) it may then decide to make, and shall 
fix the date on which the outgoing members of the Local Board shall 
vacate office, and the incoming members shall be deemed to have assumed 
office on that date. 

(7) The elected members of a Local Board shall, as soon as may be 
after they have been elected, elect from amongst themselves one or two per- 
sons, as the case may be, to be Directors representing the shareholders on 
the register for the area for which the Board is constituted. 

(8) A Local Board shall advise the Central Board on such matters 
as may be generally or specifically referred to it and shall perform such 
duties as the Board may, by regulations, delegate to it. 

10. (1) No person may be a Director or a member of a Local 

Disqualifications of Direc- Board who— 
Local 


tors and members of 
Boards. 


(a) is a salaried government official or a salaried official of a 
State in India, or 

(b) is, or at any time has been, adjudicated an insolvent, or has 
suspended payment or has compounded with his creditors, or 

(c) is found lunatic or becomes of unsound mind, or 

(d) is an officer or employee of any bank, or 

(e) isa director of any bank, other than a bank which a society 
registered or deemed to be registered under the Co-operative 
Societies Act, 1912, or any other law for the time being in force in 
British India relating to co-operative societies. 

(2) No two persons who are partners of the same mercantile firm, 
or are directors of the same private company, or one of whom is the general 
agent of or holds a power of procuration from the other, or from a mer- 
cantile firm of which the other is a partner, may be Directors or members 
of the same Local Board at the same time. 

E ) Nothing in clause (a), clause (d) or clause (e) of sub-section 
(1) shall apply to the Governor, or to a Deputy Governor or to the Direc- 
tor nominated under clause (d) of sub-section (1) of section 8. 

11. (1) The Governor General in Council may remove from office 

Remova! from and vaca- the Governor, or a Deputy Governor or any nomi- 
tion of office. nated or elected Director: 

Provided that in the case of a Director nominated or elected under 
clause (b) or clause (c) of sub-section (1) of section 8 this power shall 
be exercised only on a resolution passed by the Central Board in that be- 
half by a majority consisting of not less than nine Directors. 

(2) A Director nominated or elected under clause (b) or clause (c) 
of sub-section (1) of section 8, and any member of a Local Board shall 
cease to hold office if, at any time after six months from the date of his 
nomination or election, he is not registered as a holder of unencumbered 
shares of the Bank of a nominal value of not less than five thousand rupees, 
or if he ceases to hold unencumbered shares of that value, and any such 
Director *shall cease to hold office if without leave from the Governor 
General in Council he absents himself from three consecutive meetings of 
the Central Board convened under sub-section (1) of section 13. 


’ 
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(3) The Governor General in Council shall remove from office any 
Director, and the Central Board shall remove from office any member of 
a Local Board, if such Director or member becomes subject to any of the 
disqualifications specified in sub-section (1) or sub-section (2) of sec- 
tion 10. 

(4) A Director or member of a Local Board removed or ceasing to 
hold office under the foregoing sub-sections shall not be eligible for re- 
appointment either as Director or as member of a Local Board until the 
expiry of the term for which his appointment was made. 

(5) The appointment, nomination or election as Director or mem- 
ber of a Local Board of any person who is a member of the Indian Legis- 
lature or of a local Legislature shall be void, unless, within two months of 
the date of his appointment, nomination or election, he ceases to be such 
member, and, if any Director or member of a Local Board is elected or 
nominated as a member of any such Legislature, he shall cease to be a 
Director or member of the Local Board as from the date of such election 
or nomination, as the case may be. 

(6) A Director may resign his office to the Governor-General in 
Council, and a member of a Local Board may resign his office to the 
Central Board, and on the acceptance of the resignation the office shall 
become vacant. 

12. (1) If the Governor or a Deputy Governor by infirmity or 
otherwise is rendered incapable of executing his 
duties or is absent on leave or otherwise in circum- 
stances not involving the vacation of his appoint- 
ment, the Governor General in Council may, after consideration of the 
recommendations made by the Central Board in this behalf, appoint an- 
other person to officiate for him, and such person may, notwithstanding 
anything contained in clause (d) of sub-section (1) of section 10, be an 
officer of the Bank. 

(2) If an elected Director is for any reason unable to attend a parti- 
cular meeting of the-Central Board, the elected members of the Local 
Board of the area which he represents may elect one of their number to 
take his place, and for the purposes of that meeting the substitute so 
elected shall have all the powers of the absent Director. 

(3) Where any casual vacancy in the office of any member of a 
Local Board occurs otherwise than by the occurrence of a vacancy in the 
office of a Director elected by the Local Board, the Central Board may 
nominate thereto any qualified person recommended by the elected mem- 


bers of the Local Board. 


(4) Where any casual vacancy occurs in the office of a Director other 
than the vacancies provided for in sub-section (1), the vacancy shall be 
filled, in the case of a nominated Director by nomination, and in the case 
of an elected Director by election held in the manner provided in section 
9 for the election of Directors: 


Casual vacancies and 
absences. 


Provided that before such election is made the resulting vacancy, if 
any, in the Local Board and any vacancy in the office of an elected mem- 
ber of such Board which may have been filled by a member nominated 
under sub-section (3) shall be filled by election held as nearly as may be 

es 
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in the manner provided in section 9 for the election of members of a . 
Local Board. 

(5) A person nominated or elected under this section to fill a casual 
vacancy shall, subject to the proviso contained in sub-section (4), hold 
office for the unexpired portion of the term of his predecessor. 

13. (1) Meetings of the Central Board shall be convened by the 

Meetings of the Central Governor at least six times in each year and at least 
Board once in each quarter. 

(2) Any three Directors may require the Governor to convene a meet- 
ing of the Central Board at any time and the Governor shall forthwith 
convene a meeting accordingly. 

(3) The Governor, or in his absence the Deputy Governor authorized 
by the Governor under the proviso to sub-section (3) of section 8 to vote 
for him, shall preside at meetings of the Central Board, and in the event 
of an equality of votes, shall have a second or casting vote. 

14. (1) A general meeting (hereinafter in this Act referred to as 
the annual general meeting) shall be held annually 
at a place where there is an office of the Bank within 
six weeks from the date on which the annual accounts of the Bank are 
closed, and a general meeting may be convened by the Central Board at 
any other time: 

Provided that the annual general meeting shall not be held on two 
consecutive occasions at any one place. 

(2) The shareholders present at a general meeting shall be entitled 
to discuss the annual accounts, the report of the Central Board on the 
working of the Bank throughout the year and the auditors’ report on the 
annual balance-sheet and accounts. 

(3) Every shareholder shall be entitled to attend at any general meet- 
ing and each shareholder who has been registered on any register, for a 
period of not less than six months ending with the date of the meeting, as 
holding five or more shares shall have one vote and on a poll being de- 
manded each shareholder so registered shall have one vote for each five 
shares, but subject to a maximum of ten votes and such votes may be 
exercised by proxy appointed on each occasion for that purpose, such 
proxy being himself a shareholder entitled to vote at the election and not 
being an officer or employee of the Bank. 

15. (1) The following provisions shall apply to the first constitu- 

f tion of the Central Board, and, notwithstanding 
EN AS of che anything contained in section 8, the Central Board 

as constituted in accordance therewith shall be 
deemed to be duly constituted in accordance with this Act. 

(2) The first Governor and the first’ Deputy Governor or Deputy 
Governors shall be appointed by the Governor General in Council on his 
own initiative, and shall receive such salaries and allowances as he may 
determine. 

(3) The first eight Directors representing the shareholders on the 
various registers shall be nominated by the Governor General in Council 
from the areas served respectively by those registers, and the Directors so 
nominated shall hold office until their successors shall have been duly 
elected as pravided in sub-section (4). 


General meetings. 
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(4) On the expiry of each successive period of twelve months after 
the nomination of Directors under Sub-section (3) two Directors shall 
be elected in the manner provided in section 9 until all the Directors so 
nominated have been replaced by elected Directors holding office in ac- 
cordance with section 8. The register in respect of which the election 
is to be held shall be selected by lot from among the registers still repre- 
sented by nominated Directors, and for the purposes of such lot the 
Madras and Rangoon registers shall be treated as if they comprised one 
register only. 

16. As soon as may be after the commencement of this Act the 

ae Central Board shall direct elections to be held and 

ras constitution of Local jay make nominations, in order to constitute Local 

Boards in accordance with the provisions of sec- 

tion 9, and the members of such Local Boards shall hold office up to the 

date fixed under sub-section (6) of section 9, but shall not exercise any 
right under sub-section (7) of that section. 

17. The Bank shall be authorized to carry on and transact the 

Business which the Bank several kinds of business hereinafter specified, 
may transact. namely: 


(1) the accepting of money on deposit without interest from, and 
the collection of money for, the Secretary of State in Council, the 
Governor General in Council, Local Governments, States in India, 
local authorities, banks and any other persons; 

(2) (a) the purchase, sale and rediscount of bills of exchange and 
promissory notes, drawn on and payable in India and arising out of 
bona fide commercial or trade transactions bearing two or more good 
signatures, one of which shall be that of a scheduled bank, and matur- 
ing within ninety days from the date of such purchase or discount, 
exclusive of days of grace; 


(b) the purchase, sale and rediscount of bills of exchange and 
promissory notes, drawn and payable in India and bearing two or 
more good signatures, one of which shall be that of a scheduled bank, 
or a provincial co-operative bank, and drawn or issued for the pur- 
pose of financing seasonal agricultural operations or the marketing 
of crops, and maturing within nine months from the date of such 
purchase or rediscount exclusive of days of grace; 

(c) the purchase, sale and rediscount of bills of exchange and‘ pro- 
missory notes drawn and payable in India and bearing the signature 
of a scheduled bank, and issued or drawn for the purpose of holding 
or trading in securities of the Government of India or a local Govern- 
ment, or such securities of States in India as may be specified in this 
behalf by the Governor General in Council on the recommendation 
of the Central Board, and maturing within ninety days from the date 
of such purchase or rediscount, exclusive of days of grace; 

(3) (a) the purchase from and sale to scheduled banks of sterling 
in amounts of not less than the equivalent of one lakh of rupees; 

(b) the purchase, sale and rediscount of bills of exchangé (includ- 
ing treasury bills) drawn in or on any place in the United Kingdom 
and maturing within ninety days from the date of purchase, provided 
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that no such purchase, sale or rediscount shall be made in India except 
with a scheduled bank; and 
(c) the keeping of balances with banks in the United Kingdom; 
(4) the making to States in India, local authorities, scheduled 
banks and provincial co-operative banks of loans and advances, re- 
payable on demand or on the expiry of fixed periods not exceeding 
ninety days, against the security of— 

(a) stocks, funds and securities (other than immovable pro- 
perty) in which a trustee is authorized to invest trust money by 
any Act of Parliament or by any law for the time being in force 
in British India; 

(b) gold or silver or documents of title to the same; 

(c) such bills of exchange and promissory notes as are eligible 
for purchase or rediscount by the Bank; 

(d) promissory notes of any scheduled bank or a provincial 
co-operative bank, supported by documents of title to goods which 
have been transferred, assigned, or pledged to any such bank as 
security for a cash credit or overdraft granted for bona fide com- 
mercial or trade transactions, or for the purpose of financing sea- 
sonal agricultural operations or the marketing of crops; 


(5) the making to the Governor General in Council and to such 
local Governments as may have the custody and management of 
their own provincial revenues of advances repayable in each case not 
Jater than three months from the date of the making of the advance; 

(6) the issue of demand drafts made payable at its own offices or 
agencies and the making, issue and circulation of bank post bills; 

(7) the purchase and sale of Government securities of the United 
Kingdom maturing within ten years from the date of such purchase; 


(8) the purchase and sale of securities of the Government of 
India or of a local Government of any maturity or of such securities 
of a local authority in British India or of such States in India as may 
be specified in this behalf by the Governor General in Council on 
the recommendation of the Central Board: 


Provided that securities fully guaranteed as to principal and in- 
terest by the Government of India, a local Government, a local 
authority or a State in India shall be deemed for the purposes of this 
clause to be securities of such Government, authority or State: 

Provided further that the amount of such securities held at any 
time in the Banking Department shall be so regulated that— 

(a) the total value of such securities shall not exceed the ag- 
gregate amount of the share capital of the Bank, the Reserve Fund 
and three-fifths of the liabilities of the Banking Department in 
respect of deposits; 

(b) the value of such securities maturing after one year shall 
not exceed thé aggregate amount of the share capital of the Bank, 
the Reserve Fund and two-fifths of the liabilities of the Banking 
Department in respect of deposits; and 

(c) the value of such securities maturing after ten years shall 
not exceed the aggregate amount of the share capital of the Bank 
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and the Reserve Fund and one-fifth of the liabilities of the Bank- 

ing Department in respect of deposits; 

(9) the custody of monies, securities and other articles of value, 
and the collection of the proceeds, whether principal, interest or divi- 
dends, of any such securities; 

(10) the sale and realization of all property, whether movable or 
immovable, which may in any way come into the possession of the 
Bank in satisfaction, or part satisfaction, of any of its claims; 

(11) the acting as agent for the Secretary of State in Council, the 
Governor General in Council or any local Government or local 
authority or State in India in the transaction of any of the following 
kinds of business, namely: 

(a) the purchase and sale of gold or silver; 

(b) the purchase, sale, transfer and custody of bills of exchange, 
securities or shares in any company; 

(c) the collection of the proceeds, whether principal, interest or 
dividends, of any securities or shares; 

(d) the remittance of such proceeds, at the risk of the principal, 
by bills of exchange payable either in India or elsewhere; 

(e) the management of public debt; 

(12) the purchase and sale of gold coin and bullion; 

(13) the opening of an account with or the making of an agency 
agreement with, and the acting as agent or correspondent of, a bank 
which is the principal currency authority of any country under the 
law for the time being in force in that country or any international 
bank formed by such banks and the investing of the funds of the 
Bank in the shares of any such international bank; 

(14). the borrowing of money for a period not exceeding one 
month for the purposes of the business of the Bank, and the giving of 
security for money so borrowed: 

Provided that no money shall be borrowed under this clause from 
any person in India other than a scheduled bank, or from any person 
outside India other than a bank which is the principal currency autho- 
rity of any country under the law for the time being in force in that 
country: 

Provided further that the total amount of such borrowings from 
persons in India shall not at any time exceed the amount of the share 
capital of the Bank; 


(15) the making and issue of bank notes subject to the provisions 
of this Act; and 


(16) generally, the doing of all such matters and things as may be 
incidental to or consequential upon the exercise of its powers or the 
discharge of its duties under this Act. 

18. When, in the opinion of the Central Board or, where the 

powers and functions of the Central Board under 
Power of direct discount this section have been delegated to a committee 
of the Central Board or to the Governot, in the 
opinion of such committee or of the Governor as the case may be, a 
special occasion has arisen making it necessary or expedient that action 
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should be taken under this section for the purpose of regulating credit 
in the interests of Indian trade, commerce, industry and agriculture, 
the Bank may, notwithstanding any limitation contained in sub- 
clauses (a) and (b) of clause (2) or sub-clause (a) or (b) of clause 
(3) or clause (4) of section 17,— 

(1) purchase, sell or discount any of the bills of exchange or pro- 
missory notes specified in sub-clause (a) or (b) of clause (2) or sub- 
clause (4) of clause (3) of that section though such bill or promissory 
note does not bear the signature of a scheduled bank or a provincial co- 
operative bank; or 


(2) purchase or sell sterling in amounts of not less than the equi- 
valent of one lakh of rupees; or 

(3) make loans or advances repayable on demand or on the ex- 
piry of fixed periods not exceeding ninety days against the various 
forms of security specified in clause (4) of that section: 


Provided that a committee of the Board or the Governor shall not, 
save in cases of special urgency, authorize action under this section without 
prior consultation with the Central Board and that in all cases action so 
authorized shall be reported to the members of the Central Board forth- 
with 

19. Save as otherwise provided in sections 17, 18 and 45, the Bank 


Business which the Bank may not— 
may not transact. 


(1) engage in trade or otherwise have a direct interest in any com- 
mercial, industrial, or other undertaking, except such interest as it 
may in any way acquire in the course of the satisfaction of any of its 
claims: provided that all such interests shall be disposed of at the ear- 
liest possible moment; ed 


(2) purchase its own shares or the shares of any other bank or of 
any company or grant loans upon the security of any such shares; 


(3) advance money on mortgage of, or otherwise on the security 
of, immovable property or documents of title relating thereto, or be- 
come the owner of immovable property, except so far as is necessary 
for its own business premises and residences for its officers and ser- 
vants; 


(4) make loans or advances; 
(5) draw or accept bills payable otherwise than on demand; 


(6) allow interest on deposits or current accounts. 


CHAPTER MI 


CENTRAL BANKING FUNCTIONS 


20. The Bank shall undertake to accept monies for account of the 

Obhgation of the Bank to Secretary of State in Council and the Governor 

transact Government busi- General in Council and such local Governments as 

nas: 4 may have the custody and management of their 

own provincial revenues and such States in India as may be approved of 

and notified by the Governor-General in Council in the Gazette of India, 
e š 
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and to make payments up to the amount standing to the credit of their 
accounts respectively, and to carry out their exchange, remittance and other 
banking operations, including the management of the public debt. 


21. (1) The Governor General in Council and such local Govern- 

Bank to have the right 10 Ments as may have the custody and management 

transact Government busi- of their own provincial revenues shall entrust the 

Bess in. India, Bank, on such conditions as may be agreed upon, 

with all their money, remittance, exchange and banking transactions in 

India and, in particular, shall deposit free of interest all their cash balances 
with the Bank: 


Provided that nothing in this sub-section shall prevent the Governor 
General in Council or any local Government from carrying on money 
transactions at places where the Bank has no branches or agencies, and 
the Governor General in Council and local Governments may hold at such 
places such balances as they may require. 


(2)' The Governor General in Council and each local Government 
shall entrust the Bank on such conditions as may be agreed upon with 
the management of the public debt and with the issue of any new loans. 


(3) In the event of any failure to reach agreement on the conditions 
referred to in this section the Governor General in Council shall decide 
what the conditions shall be. ; 


` (4) Any agreement made under this section to which the Governor 
General in Council or any local Government is a party shall be laid, as 
soon as may be after it is made, before the Central Legislature and in the 
case of a local Government before its local Legislature also. 


22. (1) The Bank shall have the sole right to issue bank notes in 

British India, and may, for a period which shall be 

Right to issue bank notes. fixed by the Governor General in Council on the 

recommendation of the Central Board, issue cur- 

rency notes of the Government of India supplied to it by the Governor 

General in Council, and the provisions of this act applicable to bank notes 

shall, unless a contrary intention appears, apply to all currency notes of 

the Government of India issued either by the Governor General in Council 

or by the Bank in like manner as if such currency notes were bank notes, 
and references in this Act to bank notes shall be construed accordingly. 

(2) On and from the date on which this Chapter comes into force 
the Governor General in Council shall not issue any currency notes. 

23. (1) The issue of bank notes shall be conducted by the Bank in 

an issue Department which shall be separated and 

Issue- Department kept wholly distinct from the banking Depart- 

ment, and the assets of the Issue Department shall not be subject to any 

liability other than the liabilities of the Issue Department as hereinafter 
defined in section 34. 

(2) The Issue Department shall not issue bank notes to the Banking 
Department or to any other person except in exchange for other bank 
notes or for such coin, bullion or securities as are permitted by this Act to 
form part of the Reserve. - 
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24. Banking notes shall be of the denominational values of five 
rupees, ten rupees, fifty rupees, one hundred 
rupees, five hundred rupees, one thousand 
rupees and ten thousand rupees, unless otherwise directed by the Governor 
General in Council on the recommendation of the Central Board. 


25. The design, form and material of bank notes shall be such as 
may be approved by the Governor General in 
Council after consideration of the recommenda- 
tions made by the Central Board. 

26. (1) Subject to the provisions of sub-section (2), every bank 
note shall be legal tender at any place in British 
India in payment or on account for the amount 
expressed therein, and shall be guaranteed by the 
Governor General in Council. 

(2) On recommendation of the Central Board the Governor General 
in Council may, by notification in the Gazette of India, declare that, with 
effect from such date as may be specified in the notification, any series of 
bank notes of any denomination shall cease to be legal tender save at an 
office or agency of the Bank. 

27. The Bank shall not re-issue bank notes which are torn, defaced 

Re-issue of notes. or excessively soiled. 
28. Notwithstanding anything contained in any enactment or rule 
Recovery of notes lost, Of law to the contrary, no person shall of right be 
stolen, mutilated or im- entitled to recover from’ the Governor General in 
perfect, Council or the Bank the value of any lost, stolen, 
mutilated or imperfect currency note of the Government of India or bank 
note: 

Provided that the Bank may, with the previous sanction of the Gover- 
nor General in Cauncil, prescribe the circumstances in and the conditions 
and limitations subject to which the value of such currency notes or bank 
notes may be refunded as of grace and the rules made under this proviso ` 
shall be laid on the table of both Houses of the Central Legislature. 

29. The Bank shall not be liable to the payment of any stamp duty 
Bank exempt from stamp Under the Indian Stamp Act, 1899, in respect of 
duty on bank notes. bank notes issued by it. 

30. (1) If in the opinion of the Governor General in Council the 

Bank fails to carry out any of the obligations 

Powers of Governor imposed on it by or under this Act, he may, by 

Ses: eg a: ‘© notification in the Gazette of India, declare the 

Central Board to be superseded, and thereafter the 

general superintendence and direction of the affairs of the Bank shall be 

entrusted to such agency as the Governor General in Council may deter- 

mine, and such agency may exercise the powers and do all acts and things 
which may be exercised or done by the Central Board under this Act. 

(2) When action is taken under this section the Governor General 
in Council shall cause a full report of the circumstances leading 
to such action and of the action taken to be laid before the Central Legis- 
lature at the earliest possible opportunity and in any case within three 
months from. the issue of the notification superseding the Board. 


Denominations of notes. 


Form of bank notes. 


Legal tender character of 
notes. 
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31. No person in British India other than the Bank or, as expressly 
authorized by this Act, the Governor General in 
Council shall draw, accept, make or issue any bill 
of exchange, hundi, promissory note or engage- 
ment for the payment of money payable to bearer on demand, or borrow, 
owe or take up any sum or sums of money on the bills, hundis or notes 
payable to bearer on demand of any such person: 


Provided that cheques or drafts, including hundis, payable to bearer 
on demand or otherwise may be drawn on a person’s account with a banker, 
shroff or agent. 

32. (1) Any person contravening the provisions of section 31 shall 
be punishable with fine which may extend to the 
amount of the bill, hundi, note or engagement in 
respect whereof the offence is committed. 

(2) No prosecution under this section shall be instituted except on 
complaint made by the Bank. 

33. (1) The assets of the Issue Department shall consist of gold 
coin, gold bullion, sterling securities, rupee coin 
D Frank the Ise and rupee securities to such aggregate amount as is 

not less than the total of the liabilities of the Issue 
Department as hereinafter defined. 

(2) Of the total amount of the assets, not less than two-fifths shall 
consist of gold coin, gold bullion or sterling securities: 

Provided that the amount of gold coin and bullion shall not at any 
time be less than forty crores of rupees in value. 

(3) The remainder of the assets shall be held in rupee coin, Govern- 
ment of India rupee securities of any maturity and such bills of exchange 
and promissory notes payable in British India as are eligible for purchase by 
the Bank under sub-clause (a) or sub-clause (b) of clause (2) of section 
17 or under clause (1) of section 18: 

Provided that the amount held in Government of India rupee securi- 
ties shall not at any time exceed one-fourth of the total amount of the 
assets or fifty crores of rupees, whichever amount is greater, or, with the 
previous sanction of the Governor General in Council, such amount plus 
a sum of ten crores of rupees. 

(4) For the purposes of this section, gold coin and gold bullion shall 
be valued at 8.47512 grains of fine gold per rupee, rupee coin shall be 
valued at its face value and securities shall be valued at the market rate 
for the time being obtaining. 

(5) Of the gold coin and gold bullion held as assets, not less than 
seventeen-twentieths shall: be held in British India, and all gold coin and 
gold bullion 'held as assets shall be held in the custody of the Bank or its 
agencies: 

Provided that gold belonging to the Bank which is in any other bank 
or in any mint or treasury or in transit may be reckoned as part of the 
assets. - 
(6) For the purposes of this section, the sterling securities which 
may be held as part of the assets shall be securities of any of the following 
kinds payable in the currency of the United Kingdom, namely: 


° o 


Yasue of demand bills and 


notes. 


Penalty. 
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(a) balances at the credit of the Issue Deparment with the Bank 
of England; 

(Èb) bills of exchange bearing two or more good signatures and 
drawn on and payable at any place in the United Kingdom and having 

a maturity not exceeding ninety days; 

(c) Government securities of the United Kingdom maturing with- 
in five years: 

- Provided that, for a period of two years from the date on which this 
Chapter comes into force, any of such last mentioned securities may be 
securities maturing after five years, and the Bank may, at any time before 
the expiry of that period, dispose of such securities notwithstanding any- 
thing contained in section 17. 

34. (1) The liabilities of the Issue Department shall be an amount 
equal to the total of the amount of the currency 
notes of the Government of India and bank notes 
for the time being in circulation. 

(2) For the purposes of this section, any currency note of the 
Government of India or bank note which has not been presented for 
payment within forty years from the Ist day of April following the 
date of its issue shall be deemed not to be in circulation, and the value 
thereof shall, notwithstanding anything contained in sub-section (2) of 
section 23, be-paid by the Issue Department to the Governor General in 
Council or the Banking Department, as the case may be; but any such 
note, if subsequently presented for payment, shall be paid by the Banking 
Department, and any such payment in the case of a currency note of the 
Government of India shall be debited to the Governor General in Council. 

35. On the date on which this Chapter comes into force the Issue 

Department shall take over from the Governor 

Initial assets and babilities. General in Council the liability for all the cur- 

rency notes of the Government of India for the 

time being in circulation and the Governor General in Council shall trans- 

fer to the Issue Department gold coin, gold bullion, sterling securities, 

rupee coin and rupee securities, to such aggregate amount as is equal to the 

total of the amount of the liability so transferred. The coin, bullion and 

securities shall be transferred in such proportion as to comply with the 
requirements of section 33: . 

Provided further that the whole of the gold coin and gold bullion 
sterling securities so transferred shall not be less than one-half of the whole 
amount transferred, and that the amount of rupee coin so transferred shall 
not exceed fifty crores of rupees: 

Provided further that the whole of the gold coin and good bullion 
held by the Governor General in Council in the gold standard reserve and 
the paper currency reserve at the time of transfer shall be so transferred. 

36. (1) After the close of any financial year in which the mini- 

mum amount of rupee coin held in the assets, as 
: Method of dealing with shown in any of the weekly accounts of the Issue 
met "department for that year prescribed under sub- 
section (1) of section 53, is greater than fifty 
crores of rupees or one-sixth of the total amount of the assets as shown in 


Liabilities of the Issue De 
partment. 
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that account, whichever may be the greater, the Bank may deliver to the 
Governor General in Council rupee coin up to the amount of such excess 
but not without his consent exceeding five crores of rupees, against pay- 
ment of legal tender value in the form of bank notes, gold or securities: 

Provided that if the Bank so desires and if the amount of gold coin, 
gold bullion and sterling securities in the assets does not at that time ex- 
ceed one-half of the total assets, a proportion not exceeding two-fifths of 
such payment shall be in gold coin, gold bullion or such sterling securi- 
ties as may be held as part of the assets under sub-section (6) of section 
33. 

(2) After the close of any financial year in which the maximum 
amount of rupee coin held in the assets as so shown, is less than fifty crores 
of rupees or one-sixth of the total amount of the assets, as so shown, 
whichever may be the greater the Governor General in Council shall de- 

z, liver to the Bank rupee coin up to the amount of such deficiency, but not 
|. without its consent exceeding five crores of rupees, against payment of 
‘legal tender value. 

37. (1) Notwithstanding anything contained in the foregoing 
provisions, the Bank may, with the previous 
sanction of the Governor General in Council, 
for periods not exceeding thirty days 
in the first instance, which may, with the like sanction, be ex- 
tended from time to time by periods not exceeding fifteen days, hold as 
assets gold coin, gold bullion or sterling securities of less aggregate amount 
than that required by sub-section (2) of section 33 and, whilst the hold- 
ing is so reduced, the proviso to that sub-section shall cease to be operative: 

Provided that the gold coin and gold bullion held as such assets shall 
not be reduced below the amount specified in the proviso to sub-section 
(2) of section 33 so long as any sterling securities remain held as such 
assets. : 
(2) In respect of any period during which the holding of gold coin, 
gold bullion and sterling securities is reduced under sub-section (1), the 
Bank shall pay to the Governor General in Council a tax upon the amount 
by which such holding is reduced below the minimum prescribed by sub- 
section (2) of section 33; and such tax shall be payable at the bank rate for 
the time being in force, with an addition of one per cent per annum when 
such holding exceeds thirty-two and a half per cent of the total amount 
of the assets and of a further one and a half per cent per annum in res- 
pect of every further decrease of two and a half per cent or part of such 
decrease: 

Provided that the tax shall not in any event be payable at a rate less 

than six per cent per annum. 

38. The Governor General in Council shall undertake not to re-issue 

any rupee coin delivered under section 36 nor to 

Obligations of Government put into circulation any rupees, except through 

Shai in respect of the Bank and as provided in that section; and the 

Bank shall undertake not to dispose of rupee coin 

otherwise than for the purposes of circulation or by delivery to the Gov- 
ernor General in Council under that section. 


Suspension of assets re- 
quirements, 
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39. (1) The Bank shall issue rupee coin on demand in exchange for 
bank notes and currency notes of the Govern- 
Obligation to supply dif- ment of India, and shall issue currency notes or 
ferent forms of currency. bank notes on demand in exchange for coin which 
is legal tender under the Indian Coinage Act, 

1906. 

(2) The Bank shall, in exchange for currency notes or bank notes 
of five rupees or upwards, supply currency notes or bank notes of lower 
value or other coins which are legal tender under the Indian Coinage Act, 
1906 in such quantities as may, in the opinion of the Bank, be required for 
circulation; and the Governor General in Council shall supply such coins to 
the Bank on demand. If the Governor General in Council at any time 
fails to supply such coins, the Bank shall be released from its obligations to 
supply them to the public. 

40. The Bank shall sell to any person who makes a demand in that 

behalf at its office in Bombay, Calcutta, Delhi, 

Obligation to sell sterling. Madras or Rangoon and pays the purchase price 

in legal tender currency, sterling for immediate 

delivery in London, at a rate not below one shilling and five pence and 
forty-nine sixty-~fourths of a penny for a rupee: 

Provided that no person shall be entitled to demand to buy an amount 
of sterling less than ten thousand pounds. `> > 

41. The Bank shall buy, from any person who makes a demand in 

that behalf at'its office in Bombay, Calcutta, 
Obligation to buy sterling. Delhi, Madras or Rangoon, sterling for immedi- 
ate delivery in London, at àa rate not higher than 

one shilling and six pence and three-sixteenths of a penny for a rupee: 

Provided that no person shall be entitled to demand to sell an amount 
of sterling less than ten thousand pounds: 

Provided further that no person shall be entitled to receive payment 
ae the Bank is satisfied that payment of the sterling in London has been 
made. 

42. (1) Every bank included in the Second Schedule shall maintain 

with the Bank a balance the amount of which 
Cash reserves of schedul-. shall not at the close of business on any day be 
=a Fanit to be kept with the Jess than five per cent of the demand liabilities 
and two per cent of the time liabilities of such 

bank in India as shown in the return referred to in sub-section (2). 

Explanation—For the purposes of this section liabilities shall not in- 
clude the paid-up capital or the reserves, or any credit balance in the pro- 
fit and loss account of the bank or the amount of any loan taken from the 
Reserve Bank. 

(2) Every scheduled bank shall send to the Governor General in 
Council and to the Bank a return signed by two responsible officers of 
such bank showing— a 

(a amounts of its demand and time liabilities, respectively, in 
ndia, a 
(&) the total amount held in India in currency notes of the Go- 
vernment of India and bank notes, Av 
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(c) the‘ amounts held in India in rupee coin and subsidiary coin, 
respectively, : ‘ 
(d) the amounts of advances made and of bills discounted in In- 
dia, respectively, and 
' (e) the balance held at the Bank, 
at the close of business on each Friday, or if Friday is a public holiday un- 
der the Negotiable Instruments Act; 1881, at the close of business on the 
preceding working day; and such return shall be sent not later than two 
working days after the date to which it relates: ` 
Provided that where the Bank is satisfied that the furnishing of a 
weekly return under this sub-section is impracticable in the case of any 
scheduled bank by reason of the geographical position of the bank and its 
branches, the Bank may require such bank to furnish in lieu of a weekly 
return a monthly return to be dispatched not later than fourteen days 
after the end of the month to which it relates giving the details specified in 
this een in respect of such bank at the close of business for the 
month. 


(3) If at the close of business on-any day before the day fixed for the 
next return, the balance held at the Bank by any scheduled bank is below 
the minimum prescribed in sub-section (1), such scheduled bank shall be 
liable to pay to the Bank in.respect.of-each such day penal interest at a 
rate three per cent above the bank rate on the amount by which the 
Bank falls short of the prescribed minimum, and if on the day fixed for the 
next return such balance is’still below the prescribed minimum as disclosed 
by this return, the rates of penal interest shall be increased to a rate five 
per cent above the bank rate in respect of that day and each subsequent 
day on which the balance held at the Bank at the close of business on that 
day is below the prescribed minimum. pa 

' (4) Any scheduled ‘bank failing to comply with the provisions of 
sub-section (2) shall be liable to pay-to the Governor General in Council 
or to the Bank, as the case may be, or to each, a penalty of one hundred 
rupees for each day during which the failure continues. 

(5) ` The penalties imposed by sub-sections (3) and (4) shall be 
payable on demand made by the Bank, and, in the event of a refusal by the 
defaulting bank to pay on such demand, may be levied by a direction of 
the principal Civil Court having jurisdiction in the area where an office 
of the defaulting bank is situated, such direction to be made only upon 
- application made in this behalf to the Court by the Governor General in 
Council in the case of a failure to make a return under sub-section (2) 
to the Governor General in Council,-or -by the Bank with the previous 
sanction of the Governor General in Council in other cases. 

(6) The Governor General -in Couricil shall, by notification in the 
Gazette of India, direct the inclusion: in the, Second Schedule of any bank 
not already so included which carries on the business of banking in British 
India and which— s,s eS 

(a) has a paid-up capital and reserves of.an aggregate value of not 
less than five lakhs of rupees, and... _ 
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(b) is a company as defined in clause (2) of section 2 of the In- 
dian Companies Act, 1913, or a corporation or a company in- 
corporated by or under any law in force in any place outside 
British India, 
and shall by a like notification direct the exclusion from that Schedule of 
any scheduled bank the aggregate value of whose paid-up capital and re- 
serve becomes at any time less than five lakhs of rupees, or which goes into 
liquidation or otherwise ceases to carry on banking business. 

43. The Bank shall compile and shall cause to be published each week 

a consolidated statement showing the aggregate 

Publication of consolida- Of the amounts under each clause of sub-section 
ted statement by the Bank. (2) of section 42 exhibited in the returns re- 
ceived from scheduled banks under that section. 

44. The Bank may require any provincial co-operative bank with 

which it has any transactions under section 17 to 

Power to require returns furnish the return referred to in sub-section (2) 
from co-operative banks. of section 42, and if it does so, the provisions of 
sub-sections (4) and (5) of section 42 shall apply 

so far as may be to such co-operative bank as if it were a scheduled bank. 

45. (1) The Bank shall enter into an agreement with the Imperial 

Agreement with the Impe- Bank of India which shall be subject to the ap- 
rial Bank. proval of the Governor General in Council, and 
shall be expressed to come into force on the date on which this Chapter 
comes into force and to remain in force for fifteen years and thereafter 
until terminated after five years’ notice on either side, and shall further 
contain the provisions set forth in the Third Schedule: 

Provided that the agreement shall be conditional on the maintenance 
of a sound financial position by the Imperial Bank and that if, in the opini- 
on of the Central Board, the Imperial Bank has failed either to fulfil the 
conditions of the agreement or to maintain a sound financial position, the 
Central Board shall make a recommendation to the Governor General in 
Council, and the Governor General in Council, after making such further 
enquiry as he thinks fit, may issue instructions to the Imperial Bank with 
reference either to the agreement or to any matter which in his opinion in- 
volves the security of the Government monies or the assets of the Issue 
Department in the custody of the Imperial Bank, and in the event of the 
Imperial Bank disregarding such instructions may declare the agreement 
to be terminated. 

(2) The agreement referred to in sub-section (1) shall, as soon as 
may be after it is made, be laid before the Central Legislature. 





CHAPTER IV 
GENERAL PROVISIONS 
46. The Governor General in Council shall transfer to the Bank 


Contribution by Governor rupee securities of the value of five crores of 


General ın Council to the rupees to be allocated by the Bank to the Reserve 
Reserve Fund. Fund. 
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47. After making provision for bad and doubtful debts, deprecia- 


tion in assets, contributions to staff and superan- ` 
nuation funds,. and such other contingencies as 
are usually provided for by bankers, and after payment out of the net an- 
nual profits of a cumulative dividend at such rate not exceeding five per 
cent. per annum on the share capital as the Governor General in Council 
may fix at the time of the issue of shares, a portion of the surplus shall be 
allocated to the payment of an additional dividend to the shareholders 
calculated on the scale set forth in the Fourth Schedule and the balance 
of the surplus shall be paid to the Governor General in Council: 


Provided that if at any time the Reserve Fund is less than the share 
capital, not less than fifty lakhs of rupees of the surplus, or the whole of 
the surplus if less than that amount, shall be allocated to the Reserve 
Fund. 

48. (1) Notwithstanding anything contained in the Indian In- 

Exemption of Bank from COMETA Act, 1922, or any other enactment for 
income-tax and ruper-tax and the time being in force relating to income-tax or 
provision for deduction at super-tax, the Bank shall not be liable to pay in- 
ee x income-tat. 708 come-tax or super-tax on any of its income profits 

or gains: 


Provided that nothing in this section shall affect the liability of any 


shareholder in respect of income-tax or super-tax. 


(2) For the purposes of section 18 of the Indian Income-tax Act, 
1922, and of any other relevant provision of that Act relating to the levy 
and refund of income-tax any dividend paid under section 47 of this Act 
shall be deemed to be “Interest on Securities”. 


49. The Bank shall make public from time to time the standard 
be rate at which it is prepared to buy or rediscount 

Publication of bank rate bills of exchange or other commercial paper eli- 
gible for purchase under this Act. 


50. (1) Not less than two auditors shall be elected and their re- 
muneration fixed at the annual general meeting. 
: The auditors may be shareholders, but no Direc- 
tor or other officer of the Bank shall be eligible during his continuance in 
office. Any auditor shall be eligible for re-election on quitting office. 

(2) The first auditors of the Bank may be appointed by the Central 
Board before the first annual general meeting and if so appointed, shall 
hold office only until that meeting. All auditors elected under this sec- 
tion shall severally be, and continue to act as, auditors until the first an- 
nual general meeting after their respective elections: 


Allocation of surplus. 


Auditors. 


Provided that any casual vacancy in the office of any auditor elected 
under this section may be filled by the Central Board. 

51. Without prejudice to anything contained-in section 50, the 
Governor General in Council may at any time 
appoint the Auditor General or such auditors as 

e thinks fit to examine and report upon the ac- 


Appointment of special 
auditors by Government. 


counts of the Bank. 
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52. (1) Every auditor shall be supplied with a copy of the annual 
Powers and duties of balance-sheet,.and it shall be his duty to exa- 
auditors. mine the same, together with the accounts and 
vouchers relating thereto; and every auditor shall have a list delivered to 
him of all books kept by the Bank, and shall at all reasonable times have 
access to the books, accounts and other documents of the Bank, and may, 
at the expense of the Bank if appointed by it or at the expense of the 
Governor General in Council if appointed by him, employ accountants or 
other persons to assist him in investigating such accounts, and may, in re- 
lation to such accounts, examine any Director or officer of the Bank. 


(2) The auditors shall make a report to the shareholders or to the 
Governor General in Council, as the case may be, upon the annual balance- 
sheet and accounts, and in every such report they shall state whether, 
in their opinion, the balance sheet is a full and fair balance-sheet containing 
all necessary particulars and properly drawn up so as ‘to exhibit a true and 
correct view of the state of the Bank’s affairs, and, in case they have called 
for any explanation or information from the-Central Board, whether it 
has been given and whether it is satisfactory. Any such report made to 
the shareholders shall be read together with the report of the Central Board, 
at the annual general meeting. 


53. (1) The Bank shall prepare and transmit to the Governor 
General in Council a weekly account of the Issue 
Department and of the Banking Department in 
the form set out in the Fifth Schedule or in such other form as the Governor 
General in Council may, by notification in the Gazette of India, prescribe. 
The Governor General in Council-shall cause these accounts to be pub- 
lished weekly in the Gazette of India. 


(2) The Bank shall also, within two months from the date on which 
the annual accounts of the Bank are closed, transmit to the Governor 
General in Council a copy of the annual accounts signed by the Governor, 
the Deputy Governors and the Chief Accounting Officer of the Bank, and 
certified by the auditors, together with a report by the Central Board on 
the working of the Bank throughout the year, and the Governor General 
in Council shall cause such accounts and report to be published in the 
Gazette of India. > 


(3) The Bank shall also, within two months from the date on which 
the annual accounts of the Bank are closed, transmit to the Governor 
General in Council a statement showing the name, address and occupation 


of, and the number of shares held by, each shareholder of the Bank. 


54. The Bank shall create a special Agricultural Credit Depart- 


Agricultural Credit De- ment the functions of which shall be— 
partment. 


Returns. 


(a) to maintain an expert staff to study all questions of agricultu- 

ral credit and be available for consultation by the Governor 
General in Council, Local Governments, provincial co-oper- 
ative banks, and other banking organizations. 
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(b) to co-ordinate the operations of the Bank in connection with 
agricultural credit and its relations with provincial co-operative banks 
and any other banks or organizations engaged i in the business of agri- 
cultural credit. 

5§. (1) The Bank shall, at the earliest practicable date and in any 

case within three years from the date on which 
PPTA ATER this Chapter comes into force, make to the Gover- 
nor General in Council a report, with proposals, if it thinks fit, for legis- 
lation, on the following matters, namely: 

(a) the extension of the provisions of this Act relating to scheduled 
banks to persons and firms, not being scheduled banks, engaged 
in British India in the business of banking, and 

(b) the improvement of the machinery for dealing with agricultu- 
ral finance and methods for effecting a closer ‘connexion between 
agricultural enterprise and the operations of the Bank. 

(2) When the Bank is of opinion that the international monetary 
position has become sufficiently clear and stable to make it possible to de- 
termine what’ will be suitable as a permanent basis for the Indian mone- 
tary system and to frame permanent measures for a monetary standard it 
shall report its views to the Governor General in Council. 

56. (1) The Local Board of any.area may at any time require any 

shareholder who is registered on the register for 
a za Fale. rag „that area to furnish to a n Board w a 
pee ‘ specified time, not being. less than thirty days, a 
ee nee declaration, in such form as the Central Board 
may by regulations prescribe, giving particulars of all shares on. the said 
register of which he is the owner. 

(2) -If it appears from such declaration that any shareholder is 
not the owner of any shares which are registered in his name, the Local 
Board may amend the register accordingly. 

- (3) ` If any person required to make a declaration under sub-section 
(1) fails to make such declaration within the specified time, the Local 
Board may make an entry against his name in the register recording such 
failure and directing that he shall have no right to vote, either under sec- 
tion 9 or.section 14, by reason of the shares registered in his name on that 
register. 

(4) Whoever makes a false statement in any declaration furnished 
by him under sub-section (1) shall be deemed to have committed the 
offence of giving false evidence defined in section 191 of the Indian Penal 
Code, and shall be punishable under the second paragraph of section 193 
of that Code. 

(5) Nothing contained in any declaration furnished under sub- 
section (1) shall operate to affect’ the Bank with notice of any trust, and 
no notice of any trust expressed, implied or constructive shall be entered 
on the register or be receivable by the Bank. ` 

(6) Until Local Boards have been constituted under section 9 the 
powers of a Local Board under this section shall be exercised by*the Cen- 
` tral Board in respect of any area for’ which a Local Board has not been 
constituted. 

e o 


34 


57. (1) Nothing in the Indian Companies Act, 1913, shall apply 
l to the Bank, and the Bank shall not be placed 
Liquidation of the Bank. in liquidation save by order of the Governor 
General in Council and in such manner as he 
may direct. 

(2) In such event the Reserve Fund and surplus assets, if any, of 
the Bank shall be divided between the Governor General in Council and 
the shareholders in the proportion of seventy-five per cent and twenty- 
five per cent respectively: 


Provided that the total amount payable to any shareholder under 
this section shall not exceed the paid-up value of the shares held by him 
by more than one per cent for each year after the commencement of this 
Act subject to a maximum of twenty-five per cent, 


58. (1) The Central Board may, with the previous sanction of the 
Governor General in Council, make regulations 

E PENE ee consistent with this Act to provide for all matters 
for which provision is necessary or convenient _ 

for the purpose of giving effect to the provisions of this Act. 


(2) In particular and without prejudice to the generality of the 
foregoing provision, such regulations may provide for all or any of the 
following matters, namely: 

(4) the holding and conduct of elections under this Act, includ- 
ing provisions for the holding of any elections according to the 
principle of proportional representation by means of the single trans- 
ferable vote; i 


(b) the final decision of doubts or disputes regarding the qualifica- 
tions of candidates for election or regarding the validity of elections; 

(c) the maintenance of the share register, the manner in which 
and the conditions subject to which shares may be held and transfer- 
red, and generally all matters relating to the rights and duties of 
shareholders; 

(d) the manner in which general meetings shall be convened, the 
procedure to be followed thereat and the manner in which votes may 
be exercised; 

(e) the manner in which notices may be served on behalf of the 
Bank upon shareholders or other persons; 

(f) the manner in which the business of the Central Board shall 
be transacted, and the procedure to be followed at meetings thereof; 

' (&) the conduct of business of Local Boards and the delegation to 
such Boards of powers and functions; a 

(4) the delegation of powers and functions of the Central Board 
to the Governor, or to Deputy Governors, Directors or officers of the 
Bank; 

(4) the formation of Committees of the Central Board, the dele- 
gation of powers and functions of the Central Board to such 
Committees, and the conduct of business in such Committees; 
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(j) the constitution and management of staff and superannuation 
funds for the officers and servants of the Bank; 

(k) the manner and form in which contracts binding on the Bank 
may be executed; 

(I) the provision of an official seal of the Bank and the manner and 
effect of its use; 

(m) the manner and form in which the balance-sheet of the Bank 
shall be drawn up, and in which the accounts shall be maintained; 

(n) the remuneration of Directors of the Bank; 

(o) the relations of the scheduled banks with the Bank and the 
returns to be submitted by the scheduled banks to the Bank; 

(p) the regulation of clearing-houses for the scheduled banks; 

(q) the circumstances in which, and the conditions and limitations 
subject to which the value of any lost, stolen, mutilated or imperfect 
currency note of Government of India or bank note may be refund- 
ed; and 

(r) generally, for the efficient conduct of the business of the Bank. 
(3) Copies of all regulations made under this section shall be avail- 

able to the publi. on payment. 

59. In the Indian Coinage Act, 1906, for section 11 the following 


Amendment of Act I section shall be substituted, namely: 
of 1906. 


“11. Gold coins, coined at His Majesty’s Royal Mint in England 
or at any mint established in pursuance of a pro- 
Demonetization of sover- Clamation of His Majesty as a branch of His 
eign and half-sovereign. Majesty’s Royal Mint, shall not be legal tender in 
British India in payment or on account, but 
such coins shall be received by the Reserve Bank of India at its offices, 
branches and agencies in India at the bullion value of such coins calcula- 
ted at the rate of 8.47512 grains troy of fine gold per rupee.” 
60. The Indian Paper Currency Act, 1923, the Indian Paper Cur- 
Raai rency (Amendment) Act, 1923, the Indian Paper 
Currency (Amendment) Act, 192$, and the 
Currency Act, 1927, are hereby repealed. 
61. In sub-section (3) of section 11 of the Indian Companies Act, 
Amendment of tection 11, 1913, after the word “Royal” the words “Reserve 
Act VII of 1913. Bank” shall be inserted. 





THE FIRST SCHEDULE 
(See section 4) 
AREAS SERVED BY THE VARIOUS SHARE REGISTERS 
I—The WESTERN AREA, served by the BOMBAY Register, shall 
consist of— 
the Bombay Presidency including Sind, the Central „Provinces, 
Berar, Hyderabad, Baroda, Khairpur, the Western India 
States, the Central India States (including Makrai but excluding 
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Rewah and other States of Bundelkhand and Baghelkhand), 
the Gujerat States, Kolhapur and the Deccan States. 


II—The EASTERN AREA, served by the CALCUTTA Register, 
shall consist of — 


the Bengal Presidency, Bihar and Orissa, Assam, Sikkim, Mani- 
pur, Cooch-Behar, Tripura, the Eastern States, Rewah and 
other States of Bundelkhand and Baghelkhand, and the Khasi 
States. 


TI—The NORTHERN AREA, served by the. DELHI Register, 
shall consist of— 


the United Provinces, Delhi, the Punjab, the North-West Fron- 
tier Province, Ajmer-Merwara, Baluchistan, Kashmir, the Pun- 
jab States excluding Khairpur, the Simla Hill States, Dujana, 
Pataudi, Kalsia, Rampur, Tehri-Garhwal, Benares, the Rajputana 
States including Palanpur and Danta, Gwalior, Khaniadhana, 
Kalat, Las Bela, Hunza, Nagir, Amb, Chitral, Dir, Phulera and 
Swat. 


IV—The SOUTHERN AREA, served by the MADRAS Register, 
shall consist of — 


the Madras Presidency, Coorg, Mysore and the Madras States. 


V—The BURMA AREA, served by the RANGOON Register, shall 
consist of— 


Burma, the Andaman and Nicobar Islands, Bawlake, Kantara- 
wadi, and Kyebogyi. 


THE SECOND SCHEDULE 


[See section 42 and section 2 (e)] 
: SCHEDULED BANKS 
Ajodhia Bank, Fyzabad. 
Allahabad Bank. 
American Express Company Incorporated. 
Banco Nacional Ultramarino. 
Bangalore Bank. 
Bank of Baroda. 
Bank of Behar. 
Bank of Chettinad, Madras. 
Bank of Hindustan, Madras. 
Bank of India, Bombay. 
Bank of Mysore. 
Bank of Taiwan. 
Bank of Upper Burma. 
292%. Benares Bank. 
cbal Bengal Central Bank. 
gribuBhagwah .Das & Co., Dehra Dun. 
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Canara Bank. 

Central Bank of India. 

Chartered Bank of India, Australia and China. 
Comptoir National d’Escompte de Paris. 
Eastern Bank. 

Grindlay and Company. 

Hongkong and Shanghai Banking Corporation. 
Imperial Bank of India. 

Imperial Bank of Persia. 

Indian Bank, Madras. 

Industrial Bank of Western India, Aada. 
Jalpaiguri Banking and Trading Corporation. 
Karnani Industrial Bank. 

Lloyds Bank. 

Mercantile Bank of India. 

Mitsui Bank, Bombay. 

Muffassil Bank, Gorakhpur. 

National Bank of India. 

National City Bank of New York. 
Nederlandsche Indische Handels-bank. ! 
Nederlandsche Handel-Maatschappij. 
Nedungadi Bank, Calicut. 

Oudh Commercial Bank. 

Peoples’ Bank of Northern India. 

P. and O. Banking Corporation. 

Punjab and Sind Bank, Amritsar. . 

Punjab Co-operative Bank, Amritsar. 

Punjab National Bank, Lahore. 

Simla Banking and Industrial Company. 
Thomas Cook & Sons. 

Travancore National Bank, Tiruvalla. ` 

Union Bank of India, Bombay. 

U. Rai Gyaw Thoo and Co., Akyab. 
Yokohama Specie Bank. 


THE THIRD SCHEDULE 
(See section 45) 


PROVISIONS TO BE CONTAINED IN THE AGREEMENT BETWEEN THE 
RESERVE BANK OF INDIA AND THE IMPERIAL BANK OF INDIA 


1. The Imperial Bank of India shall be the sole agent of the Reserve 
Bank of India at all places in British India where there is a branch of the 
Imperial Bank of India which was in existence at the commencement of the 
Reserve Bank of India Act, 1934, and there is no branch of the Banking 
Department of the Reserve Bank of India. 

2. In consideration of the performance at the places referred to in 
clause 1 by the Imperial Bank of India on behalf of the Reserve Bank of 
India of the functions which the Imperial Bank of India was performing 


e o 
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on behalf of the Governor General in Council before the coming into 
force of the Reserve Bank of India Act, 1934, the Reserve Bank of India 
shall pay to the Imperial Bank of India as remuneration a sum which shall 
be for the first ten years during which this agreement is in force a commis- 
sion calculated at one-sixteenth of one per cent on the first 250 crores 
and one thirty-second of one per cent on the remainder of the total of the 
receipts and disbursements dealt with annually on account of Govern- 
ment by the Imperial Bank of India on behalf of the Reserve Bank of In- 
dia. At the close of the said ten years the remuneration to be paid by the 
Reserve Bank of India to the Imperial Bank of India for the performance 
of these functions shall be revised and the remuneration for the ensuing 
five years shall be determined on the basis of the actual cost to the Imperi- 
al Bank of India, as ascertained by expert accounting investigation, of 
performing the said functions. The remuneration so determined shall 
thereafter be subject to revision in like manner at the end of each period 
of five years so long as this agreement remains in force. If any dispute 
arises betweeen the Reserve Bank of India and the Imperial Bank of India 
as to the amount of the said remuneration the matter shall be referred for 
final decision to the Governor General in Council who may require from the 
Imperial Bank such information and may order such accounting investi- 


gation as he thinks fit. 


3. In consideration of the maintenance by the Imperial Bank of In- 
dia of branches not less in number than those existing at the commence- 
ment of the Reserve Bank of India Act, 1934, the Reserve Bank of India 
shall, until the expiry of fifteen years from the coming into force of this 
agreement, make to the Imperial Bank of India the following payments, 
namely: 

(a) during the first five years of this agreement—nine lakhs of 
rupees per annum; 
` (b) during the next five years of the agreement—six lakhs of 
rupees per annum; and 
(c) during the next five years of the agreement—four lakhs of 
rupees per annum; ; 

4. The Imperial Bank of India shall not without the approval of the 
Reserve Bank of India open any branch in substitution for a branch exist- 
ing at the time this agreement comes into force. 





THE FOURTH SCHEDULE 
(See section 47) 
SCALE OF ADDITIONAL DIVIDEND PAYABLE TO SHAREHOLDERS 


A. Af the maximum rate of dividend fixed under section 47 is five 
per centum and so Jong as the share capital of the Bank is five crores of 
rupees— < 


39 


(1) if the surplus does not exceed four crores of rupees—Nil; 
(2) if the surplus exceeds four crores of rupees— 
(a) out of such excess up to the first one and a half crores 
‘of rupees—a fraction equal to one-sixtieth; 


(b) out of each successive additional excess up to one and 
a half crores of rupees—one-half of the fraction payable out 
of the next previous one and a half crores of excess: 


Provided that the additional dividend shall be a multiple of one- 
eighth of one per cent on the share capital, the amount of the surplus al- 
located thereto being rounded up or down to the nearest one-eighth of one 
per cent on the share capital. 


B. If the maximum rate of dividend fixed under section 47 is be- 
low five per centum, the said fraction of one-sixtieth shall be increased 
in the ratio of the difference between six and the fixed rate to unity. 


C. When the original share capital of the Bank has been in- 
creased or reduced, the said fraction of one-sixtieth shall be increased or 
diminished in proportion to the increase or reduction of the share capital. 


THE FIFTH SCHEDULE 
(See section 53) 
RESERVE BANK OF INDIA 


An Account pursuant to the Reserve Bank of India Act, 1934, for 
the week ending on the day of 


IssuE DEPARTMENT 





Liabilities Assets 
Rs. Rs. 
Bank Notes held in the Banking Depart- 
ment i r A. Gold coin and bullion— 
Bank Notes in circulation (a) held in India 
Total, Bank Notes issued (b) held outside India 
Government of India Notes in circulation Sterling Securities 
Total of A 
B. Rupee coin 


Government of India rupee securities 
Internal bills of exchange and other 
commercial paper 








Total Liabilities Total Assety 
Ratio of total of A to liabilities per cent. 
Dated the day of 19 
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BANKING DEPARTMENT : 


Lisbslities Assets 
3 Rs. : Rs. 

Capital pad up Notes 
Reserve Fund Rupee coin 
Deposits— Subsidiary coin 

(a) Government Bills discounted— 

(b) Banks ‘ (a) Internal 

(c) Others (b) External 
Balls payable (c) Government of India Trea- 
Other liabilities ; sury Bills 


Balances held abroad 

Loans and advances to the Government 
Other loans and advances 

Investments 

Other assets 


Total i Toral 





Dated the day of ; 19 


THE IMPERIAL BANK oF INDIA (AMENDMENT) AcT 
(No. IU oF 1934) * 
[Received the assent of the Governor General on March 6, 1934] 


An Act further to amend the Imperial Bank of India Act, 1920, 
for certain purposes 


Wueress by reason of the constitution of the Reserve Bank of In- 
dia it is expedient further to amend the Imperial Bank of India Act, 
1920, in order to modify the control of the Governor General in Council 
over the management of the Bank, to remove certain restrictions on the 
transaction of business by the Bank, and to provide for an agreement 
between the Bank and the Reserve Bank of India; It is hereby enacted as 
follows: 


1. (1) This Act may be called the Imperial Bank of India (Amend- 


Short title and com- ment) Act, 1934. 
mencement, 


(2) It shall come into force on such date as the Governor General 
in Council may by notification in the Gazette of India, appoint. 


2. After clause (j) of section 2 of the Imperial Bank of India Act, 
Amendment of section 2, 1920 (hereinafter referred to as the said’ Act), 
Act XLVII of 1920. the following clause shall be inserted, namely: 


“(#) ‘secretary’ and ‘deputy secretary’ mean, respectively, a secre- 
tary and treasurer and a deputy secretary and treasurer of the Bank.” 
3. Section 9 of the said Act is hereby repealed. 


Repeal of section 9, Act 
XLVI of 1920. 


4. (1) In sub-section (1) of section 10 of the said Act,— 
Amendment of section 
10, Act XLVII of 1920. 





*Published in Government Gazette, dated Allahabad, March 24, 1934. 
E e 


41 


(a) for the words “the Secretary of State for India in Council” 
the words “the Reserve Bank of India” shall be substituted; 

(b) in clause (i), the words “to act as banker for, and” shall be 
omitted, and after the word “securities” the words “as agent for the 
Reserve Bank of India” shall be inserted; and 

(c) in clause (ii), for the words “the Government” the words 
“the Reserve Bank of India” shall be substituted. 


(2) Sub-section (2) of the same section shall be omitted. 


5. In clause (a) of section 12 of the said Act, after the words “at 
Amendment of section 12, Such places” the words “whether in India or 
Act XLVII of 1920. elsewhere,” shall be inserted. 
6. In sub-section (1) of section 13 of the said Act, after the words 
E SEN EAR “in India” the words “or elsewhere” shall be in- 
Aa NEVI ne ag 1» serted, and the Explanation after sub-section 
(2) shall be omitted. 


7. In section 13A of the said Act, the words “as defined in section 
13” shall be omitted, and after the words and 
Amendment of section figures “Co-operative Societies Act, 1912,” the 
13A, Act XLVII of 1920. words “or any ‘other law for the time being in 
force in British India relating to co-operative 

societies” shall be inserted. 
8. To section 20 of the said Act the following sub-section shall be 


Amendment of section 20, added, namely: 
Act XLVI of 1920, 


(3) A copy of the principal register of shareholders shall be com- 
piled within 30 days after the date of the first ordinary general meet- 
ing in each year and shall be filed forthwith with the officer perform- 
ing the duty of registration of companies under the Indian Com- 
panies Act, 1913.” 

9. In section 23 of the said Act the words “with the previous 
sanction of the Governor General in Council,” 
‘Amendment of section and the words “The Bank may also, subject 
23, Act XLVII of 1920. to the provisions of this Act as to the busi- 
ness to be transacted there, establish an office in 

London,” shall be omitted. 
10. Im section 24 of the said Act, for the word “Governors” the 


Amendment of section word “Directors” shall be substituted.. 
24, Act XLVI of 1920. 


11. In section 25 of the said Act, the words “with the previous 
Amendment of section sanction of the Governor General in Council,” 
25, Act XLVII of 1920. shall be omitted. 
12. For section 28 of the said Act the following section shall be 
Substitution of new sc- gubstituted, namely: 
tion for section 28, Act 
XLVII of 1920. 
“28. (1) The Central Board shall consist of the following Direc- 


Constitution of Central tors, namely: 
Board. 
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(#) the presidents and vice-presidents of the Local Boards establish- 
ed by this Act; 

(#) one person to be elected from amongst themselves by the mem- 
bers of each Local Board established by this Act; 

(äi) a Managing Director who shall be appointed by the Central 
Board for a period not exceeding five years on such terms as the Central 
Board may direct, and may be continued in his appointment by the Central 
Board for such further periods not exceeding five years in each case as the 
Central Board thinks fit; 

(#v) such number of persons not exceeding two and not being 
officers of the Government as may be nominated by the Governor General 
in Council. Such persons shall hold office for one year but may be re- 
nominated; 

(v) a Deputy Managing Director who shall be appointed by the 
Central Board; 


(vi) the secretaries of the Local Boards established by this Act; and 


(vit) if any Local Board is hereafter established under this Act, 

such number of persons to represent it as the Central Board may prescribe. 

(2) The Directors specified in clauses (v) and (vi) of sub-section 

(1) shall be at liberty to attend all meetings of the Central Board and to 

take part in its deliberations, but shall not be entitled to vote on any ques- 
tion arising at any meeting; 

Provided that the Deputy Managing Director shall be entitled to vote 
in the absence of the Managing Director. 

(3) The Governor General in Council shall nominate an officer of 
Government to attend the meetings of the Central Board, and such officer 
shall be entitled to attend all meetings of the Central Board and to take 
part in its deliberations but shall not be entitled to vote on any question 
arising at any meeting.” 

13. Section 30 of the said Act is hereby repealed. 


Repeal of section 30, Act 
XLVI of 1920. 


14. In section 31 of said Act,— 
Amendment of section 
31, Act XLVII of 1920. 


(a) in sub-section (1),— 
(#) in clause (b), for the word “Governors”, wherever it 
occurs, the word “Directors” shall be substituted, and 
(4) in clause (c), for the words “the half-yearly balance- 


sheet” the words “the annual and half-yearly balance-sheets” 
shall be substituted; and 
(b) in clauses (b) and (d) of sub-section (2), for the wore 
“Governors” the word “Directors” shall be substituted. 
15. (1) In Part I of Schedule I to the said Act, the following 


Amendment of Schedule amendments shall be made, namely: 
I, Act XLVII of 1920. 
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(4) in sub-clause (i) of clause (a), after the words “Go- 
vernor General in Council” the word “and” shall be omitted, 
and after the word “Ceylon” the words “and shares of the 
Reserve Bank of India” shall be added; 

(2) in sub-clause (iii) of the same clause, after the words 
“a district board” the words “or a municipal board or com- 
mittee or, with the sanction of the Governor General in 
Council, debentures or other securities for money issued 
under the authority of a Prince or Chief of any State in In- 
dia” shall be inserted; 

(c) after sub-clause (iii) of the same clause the following 
sub-clause shall be inserted, namely: 

“ (iiia) subject to such directions as may be issued by the 
Central Board, debentures of companies with limited liability 
whether registered in India or elsewhere”; 

(d) after sub-clause (iv) of the same clause the following 
clause shall be inserted, namely: 

“(iva) goods which are hypothecated to the Bank as security 
for such advances, loans or credits, if so authorized by special 
directions of the Central Board”; 

(e) in sub-clause (vi) of the same clause, the words “and 
debentures” shall be omitted, and for the words “if so autho- 
rized by any general or special directions of the Central 
Board” the words “‘subject to such directions as may be issued 
by the Central Board” shall be substituted; 

(f) in clause (b), for the words “assigned to” the words 
“pledged, hypothecated, assigned or transferred to” shall be 
substituted, and for the words “or assignment” the words 
“pledge, hypothecation, assignment or transfer” shall be subs- 
tituted; ; 

(g) in clause (¢), for the words “six months” the words 
“nine months in the case of advances or loans relating to the 
financing of seasonal agricultural operations or six months in 
other cases” shall be substituted; 

(A) in clause (d), the words beginning with the words 
“payable in India, or in Ceylon” and ending with the words 
“may approve in that behalf” shall be omitted; 

(#) in clause (f), the words “made payable in India or in 
Ceylon,” shall be omitted; 

(j) in clause (j), after the word “claim” the following 

shall be added, namely: 
“ and the acquisition and holding of, and generally the deal- 
- ing with, any right, title or interest in any property, movable 
or immovable, which may be the Bank’s security for any loan 
or advance or may be connected with any such security”; 

(k) to clause (A) the following words shall bè added, 
namely: “and the entering into of contracts of indemnity, 
suretyship or guarantee with specific security or otherwise”; 

e e 


(1) in clause (1), for the words “the acting as administra- ; 
tor, executor or trustee for the purpose of winding up 


estates” the words “the administration of estates for any pur- '- 


pose whether as an executor, trustee or otherwise” shall be , 


substituted; . 


(m) in sub-clause (iii) of clause (1), the words “at the | 


risk of the principal” shall be omitted; 


(n) in clause (m), the-words beginning with the words : 


“for the use of” and ending with the words “personal needs” ; 


shall be omitted; 


(0) in clause (n), the words “for the purpose of meeting 


such bills or letters of credit,” shall be omitted, and for the 


words “six months” the words “nine months in the case of | 
bills relating to the financing of seasonal agricultural opera- - 


tions or six months in other cases” shall be substituted; 


(p) for clause (0), the words “in India” shall be omitted; . 


(q) for clause (P) the following clause shall be substitut- ' 


ed, namely; 


“(p) the subsidizing from time to time of the pension i 


funds of the Presidency Banks; and”; and 


- (r) in clause (q), after the words “kinds of business’ the ‘ 


words “including foreign exchange business,” shall be in- 
serted. 
(2) In sub-clause (a) of clause (1) of Part II of the same Schedule, 


after the words “six months” the words “except as provided in clause (c) : 


and clause (7) of Part I” shall be inserted. 


(3) In clause (4) of Part Il of the same Schedule, after the words : 
“negotiable security” the following brackets and words shall be inserted, * 


namely: : 
“(not being a security in which a trustee may invest trust 
money under section 20 of the Indian Trusts Act, 1882)”, 


and for the words “six months” in both places where they occur, the fol- ` 


lowing words shall be substituted, namely: 


“nine months if a bill drawn for the purpose of financing seasonal ' 


agricultural operations and six months in other cases” 


16. In regulation 9 in Schedule II to the said Act (which Schedule | 


Avent oE realan is hereinafter referred to as the said Schedule), : 


9, Schedule T, Act XLVI for the words “Central Board” the word “Bank” |” 
of 1920. shall be substituted. AA 


17. In regulation 10 in the said Schedule, after the words “has a lien” . 


Amendment of regula- 
tion 10, Schedule I, Act 
XLVII of 1920. Š 


the following shall be inserted, namely: 


“or any transfer of shares to any person who is a minor or has ; 


4 


been found by a Court of competent jurisdiction to be of un- : 


sound mind or to or in the name of any firm”. 


18. For regulation 11 in the said Schedule, the following regulation 


Substitution of new re- shall be substituted, namely:- 
gulation. for regulation 11, - 
Act XLVII of 1820, g 


1 
t 
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“11. The executors or administrators of a deceased sole holder of a 
ESEA share, the holder of a -succession certificate issued 
under Part X of the Indian Succession Act, 1925, 

in respect of the share, and a person in whose favour a valid instrument of 
transfer of the share was executed by the deceased holder during his life- 
time, shall be the only persons who may be recognized by the Bank as hav- 
ing any title to the share. In the case of a share registered in the names 
of two or more holders, the survivors or survivor and, on the death of the 
last survivor, his executors or administrators or any person who is the bolder 
of a succession certificate in respect of such survivor’s interests in the 
share, and a person in whose favour a valid instrument of transfer of the 
share was executed by such survivor during his lifetime, shall be the only 


persons who may be recognized by the Bank as having any title to the 
share.” 


19. In regulation 12 in the said Schedule, — 
Amendment of regulation g 

12, Schedule M, Act XLVII 

of 1920. 


(a) after the word “shareholder”, where it first occurs, the 
words “or in consequence of a transfer by a deceased share- 


holder during his lifetime” shall be inserted; 
(b) after the words “have the right” the words “subject to the 


provisions of regulation 10,” shall be inserted; and 
(c) the words beginning with “but the Bank shall” and ending 
with “before the death or insolvency” shall be omitted. 


20. In regulation 19 of the said Schedule, the words “and with the 
C Amendment of regulation Previous sanction of the Governor General in 
19, Schedule I, Act XLV Council” shall be omitted and after the words 
of 1920. “increase or? the words “with previous sanction 
of the Governor General in Council,” shall be inserted. 
21. In regulation 23 in the said Schedule in sub-regulation (1), for 
Seccdine ibstectiien the words “statement of the affairs’ the words 
23, Schedule T, Act XLVI “balance-sheet” shall be substituted, and in sub- 
of 1920. regulation (2) for the words “a Managing Gov- 
ernor” the words “the Managing Director or Deputy Managing Director” 
shall be substituted. 


22. For regulation 24 in the said Schedule the following regulation 


Substitution of new re- Shall be substituted, namely: 
gulation® for regulation 24, 
Schedule II, Act XLVII of 
1920. 
“24 (1) The Central Board shall convene a special meeting on the 


a : requisition of any three Directors or of not less 

Special meetings. ` than one hundred shareholders holding shares 
whether fully paid up or otherwise of the aggregate amount of not 
less than five Hundred thotisand rupees, upon which all calls or other 
sums due have been paid, if such requisition is signed by the requisitionists 
and addressed to the Managing Director or Deputy Mariaging Director and 
contains a statement of the object of the proposed meeting. 
: A ; 
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(2) The requisition may consist of several documents in like form, 
each signed by one or more of the requisitionists. 

(3) Sixty days’ previous notice of any such meeting shall be given by 
the Central Board under the hand of not less than three Directors, and 
such notice shall state the purpose for which the meeting is convened and 
the time and place of such meeting, and shall be advertised in the Gazette 
of India and in not less than three daily newspapers, of which one shall 
be a newspaper published in the vernacular: 

Provided that not Jess than three months’ preyious notice shall be thus 
given of any special meeting held for the purpose of increasing or reduc- 
ing the capital of the Bank. i 

(4) The place of such meeting shall be the place where the head office 
of the Bank is situated at the time of the meeting. 

(5) If the Central Board does not proceed within 21 days from the 
date of deposit of the requisition referred to in sub-sections (1) and (2) 
to cause a meeting to be called, requisitionists, or a majority of them in 
value, may themselves call the meeting, but in either case any meeting so 
called shall be held within three months from the date of deposit of the 
requisition.” 

a a e (2) of regulation 25 in the said Schedule, for 

Amendment of regulation the words “Governors” the word “Directors” 
23 Schedule By Ace OVI’ > ehall ba -substituted, 


24. In sub-regulation (1) of regulation 26 in the said Schedule, for 
Amendment of regulation e » un; » 
A A ee = vas ne the word “Director” shall 
of 1920. e substituted. 
25. In regulation 36 in the said Schedule, after the words “power 


Amendment of regulation of authority” the following words shall be in- < 
36, Schedule II, Act XLVI d Ig: 
of 1920. serted, namely: 


“or, in the case of a power of attorney previously deposited 
and registered with any local head office, a certificate of the 
secretary of such local head office as to such deposit and regis- 
tration,” 

26. In regulation 38 in the said Schedule, for the words “Governors, 
EEEE E Managing Governors > the words “Directors, the 
38, Schedule I, Act XLVH Managing Director or Deputy Managing Direc- 
of 1920. tor” shall be substituted. 
27. In the heading to regulation 39 in the said Schedule, for the 
Amendment of regulation word “Governors” the word “Directors” shall be 


39, aie M, Act XLVI substituted, and in that regulation, — 
O . 


(a) in sub-regulation (1), for the word “Governor” the word 
“Director” shall be substituted, and in the proviso, the 
words “or appointed” shall be omitted: 

(b) in sub-regulation (2), for the word “Governor” the word 

+ “Director” shall be substituted, and in the proviso, for the 
words, brackets and figures “Governor under the provi- 
sion of clause (i#)” the words, brackets and figures “Direc- 


J 


‘ of 1920. 
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tor under the provision of clause (iv)” shall be substituted, 
and for the words “and the office of a Governor” the words 
“and the office of a Director” shall be substituted; and 

(c) in sub-regulation (3), for the words “a Local Board or of 
the Central Board and a Local Board” the words “of the 
same Local Board” shall be substituted. 


28. In the heading to regulation 40 in the said Schedule, for the 
word “Governors” the word “Directors” shall be 

Amendment of regulauon substituted, and in that regulation, for the word 
Ta ei mie MyeAct LUN “Governor”, where it first occurs, the word “Di- 
rector” shall be substituted, and for the brackets 

and words “(other than a Governor nominated or appointed by the Go- 
vernor General in Council)” the brackets and words “(other than a Direc- 
tor nominated by the Governor General in Council)” shall be substituted. 


29. In regulation 42 in the said Schedule, for the words “a Man- 
aging Governor” wherever they occur, the words 
Amendment of regulation “the Managing Director or Deputy Managing 
42, Schedule I, Act XLVI Director” shall be substituted and for the word 
of “1920, k : 
“Governors”, in both places where it occurs, the 
word “Directors” shall be substituted; and in sub-regulation (1), for the 
word “three” the word “four” shall be substituted, and for the words “at 
every local head office established by this Act” the following shall be subs- 
tituted, namely: 
“at each of the local head offices established at Calcutta, Bombay 
and Madras: 
Provided that not less than four meetings shall be convened by 
the Managing Director or Deputy Managing Director in every 
year.” 


30. (1) For sub-regulation (1) of regulation 44 in the said Sche- 


Amendment of regulation dule the following sub-regulation shall be substi- 
44, Schedule II, Act XLVII tuted, namely:— 


“(1) At the first meeting of the Local Board which takes place 
after the first meeting of the Central Board in each year, the Local 
Board shall elect from among its members a president and a vice- 
president and the elected Director referred to in clause (ii) of sub- 
section (1) of section 28. They shall continue in their respective 
offices until the first meeting of the Local Board after the first 
meeting of the Central Board in the following year, and, when- 
ever the office of president or vice-president or of such elected 
Director becomes vacant, the Local Board shall at its next meeting 
elect a successor who shall hold office for the unexpired portion of 
the period for which his predecessor was appointed.” 


` (2) In sub-regulation (2) of the same regulation, after the words 
“Local Board” the words “at all general or special meetings held in the 
town where the Local Board is established” shall be inserted, and in the 
proviso, for the word “themselves” the words “the members of the Local 
Board present” shall be substituted. 
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31. In regulations 46, 47 and 48 in the said Schedule, for the words 
“Governors” and “Governor”, ‘wherever they 
Amendment of regula- SO os aN » shall 
tions 46, 47 and 48, Sche- occur, the words “Directors and “Director” sha 
dute II, Act XLVI of 1920. be substituted, respectively. 


32. In regulation 49 in the said Schedule,— 


Amendment of regula- 
tion 49, Schedule TI, Act 
XLVII of 1920. 


(a) in sub-regulation (1), for the word “Governors” the word 
“Directors” shall be substituted, and for the words “a Managing 
Governor” the words “the Managing Director or Deputy Managing 
Director” shall be substituted; and 


(b) in sub-regulation (5), after the word “secretary” the words 
“or deputy secretary” shall be inserted. 


33. In clause (b) of regulation 50 in the said Schedule, after the 


Amendment of regulation word “servants” the following shall be inserted, 
50, Schedule Il, Act XLVI ly: 
of 1920, name? 


“and to grant gratuities or other financial assistance, either tem- 
porary or permanent, to widows, children or other dependants of 
deceased officers or servants”. 


34. In regulation 51 in the said Schedule for the word “Govern- 
Amendment of regulation ors” the words “Director and Deputy Managing 


aoe I, Act XLVI Director”, and for the words “officers” the word 


“employees” shall be substituted, and after the words “business of the 
bank;” the word “and” shall be omitted and to the regulation as so amend- 
ed the following words shall be added, namely: — 


“and to execute proxies to vote at meetings on behalf of share- 
holders from whom the Bank holds general powers of attorney.” 


35. In regulation 52 of the said schedule, for the word “Gover- 


Amendment of regulation por”? the word “Director” shall be substituted. 
$2, Schedule I, Act XLVI 
of 1920. 


36. In regulation 54 in the said Schedule, in sub-regulation (2), 

: for the word “Governors” the word “Directors” 

; a vn shall be substituted, and for sub-regulation (3) 

of 1920. the following sub-regulation shall be substituted, 

namely :— 
(3) The statement of the balance shall contain the particulars 
and shall be in the form required by section 132 of the Indian Com- ` 
panies Act, 1913, and the provisions of that section and of section 
136 of the same Act, shall apply to the Bank in like manner as 
they apply to a banking company.” 
37. In regulation 58 in the said Schedule,— 
Amendment of regulation 

58, Schedule II, Act XLVI 

of 1920. ° 

(a) in sub-regulation (1), for the word “Governor” the word 


“Director” shall be substituted; and 
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(b) in the proviso to sub-regulation (2), for the words “a 
special meeting shall be called for the purpose of supplying 
the same” the words “the vacancy may be filled by the Cen- 
tral Board” shall be substituted. 


38. In sub-regulation' (1) of regulation 60 in the said Schedule, for 
Paria ane of regulation = words “any Governor” the words “any Direc- 
SP ose ea ae ZENI r” shall be substituted. 


39. After Imi 60 in the said Schedule the following elai 


Insertion of new regula- aay 
Ge Sickie shall be deere: namely: 


Act XLVII of 1920. 

“60A. Notwithstanding anything nundi in this Act or in sec- 
tion 271 of the Indian Companies Act, 1913, if 
the shareholders of the Bank pass a special reso- 
lution that the Bank be wound up voluntarily under the provisions of the 
Indian Companies Act, 1913, the Bank shall be wound up ın accordance 
with the provisions of that Act with regard to the voluntary winding up 
of a company: 


Liquidation. 


Provided that, for the purposes of this section, no ach special resolu- 
tion shall be deemed to have been passed unless at least one-third of the 
shareholders holding at least one-half of the paid-up capital of the Bank 
for the time being be present in person or by proxy and a majority poll 
by open voting in favour of the said resolution and such resolution is there- 
after confirmed by a majority of the shareholders at a subsequent special 
meeting held at an interval of not less than two months or more than three 
months from the date of the meeting at which the resolution was first 
passed. »”» 


40. For regulation 62 in the said Schedule the following regulation 


Substitution of new re- Shall be substituted, namely:— 
gulation for regulation 62, i 
Schedule I, Act XLVII of 


1920. 4 , 
“62. A shareholder who has no registered address in India and has 
ee not supplied .to'the Bank any address for the 
paces of registered ad- giving of notices to him shall not be entitled to 


; * any notice, notwithstanding anything contained 

in this Act.” at 

41. Notwithstanding any amendment made in the said Act by this 

Act in regard to the manner in which the Central 

Temporary saving of ex- Board shall be constituted, the Central Board 

isting Central Board. existing at the commencement of this Act 

shall, until it has been re-established in accordance 

with the said Act as amended by this Act, continue to transact business 

und shall have all the powers of the Central Board under the said Act as 
so amended. 
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THE KHADDAR (NAME PROTECTION) ACT 
(VII oF 1932)* 


[Received the assent of the Governor General on March 13, 1934] 
An Act to regulate the use of the words “Khaddar” and “Khadi”? when 
applied as a trade description of woven materials. 

WHEREAS it is expedient to regulate the use of the words “Khaddar” 
and “Khadi” when applied as a trade description of woven materials; It is 
hereby enacted as follows: 

1. (1) This Act may be called the Khaddar (Name Protection) 

Short title, extent and Act, 1934.. 


commencement, 

(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 

(3) This section shall come into force at once, and section 2 shall 
come into force in any province on such date as the local Government 
may, by notification in the local official Gazette, appoint in this behalf. 

2. The words “Khaddar” and “Khadi”, whether in English or in 

any Indian vernacular language, when applied to 
ors “Khaddar” and any woven material shall be deemed to be a trade 
“Khadi” to be trade de- description within the meaning of the Indian 
ption 
Merchandise Marks Act, 1889, indicating that 
such material is cloth woven on hand-looms in India from cotton yarn 
handspun in India. 


~Published in Government Gazette, dated Allahabad, March 24, 1934. 


THE UNITED PROVINCES TOWN AREAS (AMENDMENT) 
ACT, 1934 
(I or 1934)* 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
OF AGRA AND OUDH ] 
An Act to amend the United Provinces Town Areas Act, 1914 (United 
Provinces Act II of 1914). 
WHEREAS it is expedient further to amend the United Provinces 
United Provinces Act I Town Areas Act, 1914, for the purpose herein- 


of 1914. after appearing; It is hereby enacted as follows: 
1. This Act may be called the United Provinces Town Areas (Am- 
Short title endment) Act, 1934, 


2. In section 2 of the United Provinces Town Areas Act, 1914, the 


Addition of a clause to following shall be added as clause (11): 
section 2 of U. P. Act II of 


1914 
(11) “Agricultural income” shall have the same meaning as in 
the Indian Income-tax Act, 1922. 
3. For the existing provisos to section 14 of the United Provinces 
rigs of new pr- Town Areas Act, 1914, the following provisos 
to ection #4 UP Art shall be substituted, namely: 
of 1914, 
“Published in Government Gazette, dated Allahabad, March 31, 1934. 
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“Provided that— 
(i) in districts in which the district board has imposed a tax on 


(ï) 


(ii) 


(iv) 


(v) 


circumstances and property the maximum amount of tax 
assessable according to circumstances for one year on any 
one person, in respect of income which is not agricultural 
income, shall be Rs.2,000; 

in other districts, and in all districts where the tax js levied 
in respect of agricultural income, the maximum amount of 
tax assessable according to circumstances for one year on 
any one person shall be Rs. 90; 

in the case of a tax assessed on the annual value of houses 
and lands, the amount assessed in respect of any house or 
land shall not exceed 6% per cent of the annual value of 
the house or Jand, and, in the case of a tax assessed on cir- 
cumstances, it shall not exceed five pies in the rupee on agri- 
cultural income and nine pies in the rupee on other income; 
if any question shall arise as to whether any income is or is 
not ‘agricultural income’, the matter shall be referred to 
the District Magistrate, whose decision thereon shall be 
final; and 

in case of any reduction of taxation by the panchayat or 
whenever any increase in taxation within the limits pres- 
cribed bythe foregoing provisos is, in the opinion of the 
District Magistrate, necessary to advance the standard of 
administration of the town area or to provide a reasonable 
contribution towards the cost of the services rendered to it 
by the district board, the District Magistrate, may after 
recording his reasons in writing, refer the matter back to the 
panchayat for its reconsideration. If the panchayat after 
reconsideration disagrees with the opinion of the District 
Magistrate, it shall state its reasons for disagreement. 
Thereupon, the District Magistrate may, if he so wishes, 
refer the matter to the Commissioner whose orders thereon 


shall be final.” 


THE U. P. TOWN AREAS (SECOND AMENDMENT) ACT 


(II or 1934)* 


[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 


OF AGRA AND OuDH] 
AN 
ACT 


o Te amend the United Provinces Town Areas Act, 1914 (Act II of 1914) 


WHEREAS it is expedient to amend the United Provinces Town Areas 
United Provinces Act, Act, 1914, for purposes hereinafter appearing; 


I of 1934. 


It is hereby enacted as follows: 





*Published in Government Gazette, dated Allahabad, April 7, 1934. 
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1. This Act may be called the United Provinces Town Areas (Se- 


Shore title. cond Amendment) Act, 1934. 
2. In this Act the expression “principal Act” means the United 
Definition. Provinces Town Areas Act, 1914. 


3. In section 27 of the principal Act the following clause shall be 
added after clause (j) and clause (œ) shall be 


Addition to section 26. 
read as clause (I). 
“(k) the training and registration of midwives.” 


4. Wherever the word “panchayat” occurs in the principal Act, it 
Substitution of yond shall be substituted by the word “committee.” 


“committee” for wor 
“panchayat.” 


THE U. P. MUNICIPALITIES (AMENDMENT) ACT 
(IV oF 1934)" 
[Received the assent of the Governor General on April 13, 1934] 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
oF AGRa AND OupH] 
An Act further to amend the United Provinces Municipalities 
Act, 1916 (II of 1916) | 
WuerEas it is expedient to curtail the jurisdiction of civil courts in 
: certain matters relating to the composition of and 
the exercise of powers by Municipal Boards; 

AND WHEREAS the previous sanction of the Governor General under 
Section 80-A (3) (f) of the Government of India Act has been obtained 
to the passing of this Act; 

It is hereby enacted as follows : 

1. This Act may be called the United Provinces Municipalities 

Short title. (Amendment) Act, 1934 
2. The following shall be added as Section 326-A after Section 326 


oe of a new section of the United Provinces Municipalities Act, 1916: 
326-A, 


Preamble 


326-A. No civil court shall in the course of any suit grant any tem- 
porary injunction or make any interim order 


(4) restraining any person from exercising the powers or per- 
forming the functions or duties of a member, chairman, vice- 
chairman, officer or servant of a board or of a committee or 
sub-committee of a board on the ground that such person has 
not been duly elected, nominated or appointed as such member, 


chairman, vice-chairman, officer or servant; or P 


(b) restraining any person or persons or any board or com- 
„mittee or sub-committee of a board from holding any election, 
or from holding any election in any particular manner. 


tPublished in Government Gazette, dated Allahabad, April 28, 1934. 
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U. P. DISTRICT BOARDS ACT, 1922 
(No. VII oF 1934) * 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
AGRA AND OUDH] 
An Act to amend the United Provinces District Boards Act, 1922 
(X of 1922) 

WHEREAS it is expedient further to amend the United Provinces Dis- 
trict Boards Act, 1922, for the purposes hereinafter appearing; It is hereby 
enacted as follows: 

1. This Act may be called the United Provinces District Boards 


Short title. (Second Amendment) Act, 1934. 
2. In this Act the expression the “principal Act” means the United 
Definition. Provinces District Boards Act, 1922. 


3. The following shall be substituted for Section 38(2) of the 


Substitution of a new sub- rincipal Act: 
section for Sub-section (2) P P t ‘ 


of Section 38 of Act X of 
1922. 


“38(2). Ifa board has adopted, by a majority consisting of more than 
one-half of the members of the board for the time being, a resolution ex- 
pressing non-confidence in its chairman, and at a subsequent meeting has, 
by a majority consisting as aforesaid, adopted a resolution calling upon him 
to resign, such chairman shall within three days of receipt of notice that 
the latter resolution has been adopted, submit his resignation in the manner 
prescribed by Sub-section (1) of this section.” x 

4. The following shall be substituted for Sub-section (2) of Section 


Substitution of a new Sub- of the principal Act. 
section for Sub-section (2) 39 principa 


of Section 39 of Act X of 
1922. l , 
“39(2) The Local Government may remove a chairman from his 


office on the ground of habitual failure to perform his duty or failure to 
submit his resignation as prescribed by Section 38(2) or failure to perform 
the duty laid upon him by Section 41 (4) (#).” 

§. (1) In Sub-section (3) of Section 39 of the principal Act, the 

‘Amendment of Sub-section figure “(3)” at the beginning shall be deleted 
(3) of Section 39 of Act X and for the words and figure “Sub-section (2) of 
Ree this section” the words “this sub-section” shall be 
substituted. 

(2) A colon shall be substituted for the fullstop after the word 
“therefor” at the end of Section 39(3) and the following shall be added as 
a new paragraph: 

“Provided also that any question whether the chairman was prevented 
by reasonable cause from performing the duty laid upon him by Section 
4l (a) (äi) shall be decided by the Local Government and the decision of 
the Local Government thereon shall be final.” 

6. The following shall be substituted for Clause (s) of Section 41 


Amendment of Section 41, of the principal Act: 
Act X of 1922. 





*Published in Government Gazette, dated Allahabad, May 5, 1934 
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“unless prevented by reasonable cause, 
(i) to convene and preside at all meetings of the board, 
(#) in so far as a duty is laid upon him by the provisions of Sec- 
tion 48-A, to carry out the provisions of that section, and 
(iii) otherwise to control in accordance with any regulation made 
in this behalf the transaction of business at all meetings of 
the board.” 
7. The following shall be substituted for Sub-section (2) of Sec- 


Substitution of a new Sub- tion (2) of Section 47 of the principal Act: 
section for Sub-section (2) 


of Section 47 of Act X of 
1922. 


“The chairman or in his absence from the district, the vice-chairman, 
may convene a meeting whenever he thinks fit and shall upon a requisition 
made in writing by not less than one-fifth of the members of the board and 
served on the chairman or sent by registered post acknowledgment due 
addressed to the district board at their office, convene a méeting within a 
period of 1 month from the date of the service or receipt of such requisition.” 

8. In Section 48 of the principal Act the figures (1) and (2) at the 

Addition of a new provso beginning of the first and second paragraphs shall be 
to Section 48 of Act X of deleted, colons shall be substituted for the fullstops 
1322; at the end of the first and second paragraphs and 
the following proviso shall be added at the end: 

“Provided also that nothing in this section shall apply to a motion that 
the board shall adopt a resolution expressing non-confidence in the chairman 
or to a motion that the board shall adopt a resolution calling upon the 
chairman to resign.” 

9. After Section 48 of the principal Act the following shall be added 


Addition of a new Sec- as Section 48-A: 
tion 48-A to Act X of 1922. 


“48-A. (1) A motion that the board shall adopt a resolution express- 
ing non-confidence in its chairman may be discussed 
and voted upon at any meeting: provided that no 
such motion shall be discussed or voted upon at any 
meeting unless the chairman or the board shall have received seven clear 
days’ notice in writing signed by not less than one-third of the members of 
the board that there is an intention to discuss such motion. 


Discussion of motions of 
non-confidence. 


(2) If the chairman or board receives such notice as aforesaid, the 
chairman shall, at the first meeting held after the expiry of a period of 
seven days from the date of receipt of the notice, place such motion before 
the board as the first item on the agenda for such meeting and give the 
board an opportunity of discussing it and voting upon it. 

(3) If the board shall have adopted by a majority consisting of more 
than one-half of the members of the board for the time being a resolution 
expressing non-confidence in its chairman, and if the said chairman or the 
board, within a period of two months after such resolution has been adopted? 
shall receive a notice in writing signed by not less than one-third of the 
members of the board that there is an intention to discuss a motion that 
the board shall adopt a resolution calling upon the chairman to resign, the 
chairman shall, at the first meeting held after the expiry of a period of 


35 
seven days from the date of receipt of such notice, place the said motion 
before the board as the first item on the agenda for such meeting and shall 
give the board an opportunity of discussing the motion and voting upon it. 

(4) Notwithstanding anything in Sub-sections (2) and (3) of this 
section, if the chairman is prevented by reasonable cause from himself plac- 
ing before the board at any meeting any motion referred to therein, he 
shall, by order in writing, direct the vice-chairman or other person presid- 
ing at such meeting to place the motion before the board as the first item 
on the agenda for the meeting and to give the board an opportunity of 
discussing such motion and voting upon it, and such vice-chairman or 
other person presiding at the meeting shall comply with such order. 

(5) A motion that the board shall adopt a resolution calling upon the 
chairman to resign shall be discussed and voted upon only at a meeting at 
which it is placed before the board by the chairman under the provisions 
of Sub-section (3) of this section or at a meeting at which it is placed 
before the board by a vice-chairman or other person presiding at the meet- 
ing under the provisions of Sub-section (4) of this section. 

(6) I£ the vice-chairman fails to comply with the order of the chair- 
man passed under Sub-section (4) of this section, the Local Government 
may remove him from his office of vice-chairman, and he shall not be 
entitled to be re-elected as a vice-chairman for a period of three years. 


INDIAN STATES (PROTECTION) ACT 
(No. XI oF 1934) * 

[Received the assent of the Governor-General on April 20, 1934] 
An Act to protect the Administrations of States in India which are under 
the suzerainty of His Majesty from activities which tend to, 
subvert, or to excite disaffection towards, or to 
obstruct such Administrations 


WHEREAS it is expedient to protect the Administrations of States in 
India which are under the suzerainty of His Majesty from activities which 
tend to subvert, or to excite disaffection towards, or to obstruct such Ad- 
ministrations; It is hereby enacted as follows: 


1. (1) This Act may be called the Indian States (Protection) Act, 
Short title, extent and 1934, 


commencement, 


(2) It extends to the whole of British India including British 
Baluchistan and the Sonthal Parganas. 

(3) This section and Sections 2 and 3 shall come into force at 
once; the remaining sections of this Act shall come into force in any district 
or area only when and for such time as the Local Government, by notifica- 
tion in the local official Gazette, directs. 

2. Whoever, within or without British India, conspires to overawe, by 

means of criminal force or the show of criminal 

Conspiracy to overawe force, the Administration of any State in India, 
Administration of a State in 5 . A Ñ : 

India. shall be punished with imprisonment which may 

extend to seven years, to which fine may be added. 
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3. The Indian Press (Emergency Powers) Act, ‘1931, as amended 
Application of Act XXII by the Criminal Law Amendment Act, 1932, shall 
oE 173: be interpreted— 


(a) asif in Sub-section (1) of Section 4 of the Act, after Clause (#) 
the following word and clause were inserted, namely: “or 

(j) to bring into hatred or contempt or to excite disaffection 
towards the Administration established in any State in India”; 

(b) as if in Explanation 2 and Explanation 3 to the said Sub-section, 
after the word “Government” the words “or Administration”, 
and after the letter and brackets “(d)” the words, letter and 
brackets “or Clause (j)” were inserted; and 

(c) as if after Explanation 4 to the said sub-section the following 
Explanation were inserted, namely: 


“Explanation 5—Statements of fact made without malicious intention 
and without attempting to excite hatred, contempt or disaffection shall not 
be deemed to be of the nature described in Clause (j) of this sub-section.”; 
and any power which might, by reason of such insertions but not other- 
wise, be exercised, by the Local Government under that Act if so altered, 
may also be exercised by the Governor-General in Council; and for the 
purpose of the exercise by the Governor-General in Council of such powers 
the Act shall be interpreted as if references to the Local Government were 
references to the Governor-General in Council and as if to Sub-section (1) 
of Section 23 the following proviso were added, namely: 


“Provided that an application under this section against an order made 
by the Governor-General in Council under any of the sections therein speci-' 
fied except Section 19 shall lie to the High Court for the local area in 
which any security required under this Act from the printing press or 
newspaper concerned was deposited or to be deposited.” . 


4. (1) When a District Magistrate or in a Presidency-town the Chief 
Presidency Magistrate is of opinion that within his 
jurisdiction attempts are being made to promote 
assemblies of persons for the purpose of proceeding 
from British India into the territory of a State in India and that the entry 
of such persons into the said territory or their presence therein is likely or 
will tend to cause obstruction to the Administration of the said State or 
danger to human life or safety or a disturbance of the public tranquillity 
or a riot or an affray within the said territory, he may, by order in writing 
stating the material facts of the case, prohibit within the area specified in the 
order the assembly of five or more persons in furtherance-of the said purpose. 


(2) When an order under Sub-section (1) has been made, and 
for so long as it remains in force, any assembly of five or more persons held 
in contravention of the order shall be an unlawful assembly within the 
meaning of Section 141 of the Indian Penal Code, and the provisions off 
Chapter VIII of the Indian Penal Code and of Chapter IX of the Code of 
Criminal Procedure, 1898, shall apply accordingly. 


(3) An order under Sub-section (1) shall be notified by procla- 
mation, published in the specified area in such places and in such manner 


Power to prohibit assemb- 
lies. 
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as the Magistrate may think fit, and a copy of such order shall be forwarded 
to the Local Government. 

(4) No order under Sub-section (1) shall remain in force for 
more than two months from the making thereof, unless the Local Govern- 
ment by notification in the local official Gazette, otherwise directs. 


5. (1) Where, in the opinion of a District Magistrate or in a Presi- 
dency-town the Chief Presidency Magistrate, there 
is sufficient ground for proceeding under this section 
and immediate prevention or speedy remedy is desir- 
able, such Magistrate may, by written order stating the material facts of 
the case and served in the manner provided by Section 134 of the Code of 
Criminal Procedure, 1898, direct any person to abstain from a certain act 
if such Magistrate considers that such direction is likely to prevent or tends 
to prevent obstructions to the Administration of a State in India or danger 
to human life or safety or a disturbance of the public tranquillity or a riot 
or an affray within the said State. 


(2) An order under Sub-section (1) may, in cases of emergency 
or in cases where the circumstances do not admit of the serving in due time 
of a notice upon the person against whom the order is directed, be passed 
ex parte. 

(3) An order under Sub-section (1) may be directed to a parti- 
cular individual, or to the public generally. 

(4) A District Magistrate or Presidency Magistrate may, either 
‘on his own motion or on the application of any person aggrieved, rescind 
or alter any order made under Sub-section (1) by himself or by his pre- 
decessor in office. l ; 

(5) Where such an application is received, the Magistrate shall 
afford to the applicant an early opportunity of appearing before him either 
in person or by pleader and showing cause against the order; and if the: 
Magistrate rejects the application wholly or in part, he shall record in writ- 
ing his reasons for so doing. 

(6) No order under Sub-section,(1) shall remain in force for 
more than two months from the making thereof unless the Local Govern- 
ment, by notification in the local official Gazette, otherwise directs. 

6. (1) Whoever wilfully disobeys or neglects to comply with any 
direction contained in an order made under Sub- 
section (1) of Section 5, or in such order as altered 
under Sub-section (4) of that section, shall be 
punishable with imprisonment which may extend to six months, or with 


fine, or with both. 
(2) An offence under this section shall be an offence for which a 
police officer may arrest without warrant. 
7. No Court shall take cognizance of any offence punishable under 
Section 2 unless upon complaint made by order of 


or under authority from the Governor-General in 
Council or the Local Government. 


Power to issue directions 
prohibiting certain acts. 


Penalty for disobeying 
order under Section 5. 


Co e of offences 
under Section 2 by Courts. 


58 


AGRA TENANCY (AMENDMENT) ACT 
(No. VII oF 1934)* 


[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
AGRA AND OUDH] 


An Act further to amend the Agra Tenancy Act, 1926 


WHEREAS it is expedient further to amend the Agra Tenancy Act, 
1926, for the purposes hereinafter appearing; It is 
hereby enacted as follows: 


1. (1) This Act may be called the Agra Tenancy (Amendment) 
Short title. Act, 1934. 


(2) It shall come into force on such date as the Local Govern- 
ment may, by notification in the Gazette, appoint 


in this behalf. 


2. In Section 131 of the Agra Tenancy Act, 1926 (hereinafter called 
Amendment of Section “the said Act”) for the words “one per cent.” the 
131, Act II, 1926. words “12 annas per cent.”, shall be substituted. 


3. In column 3 of serial 3 of group F of the Fourth Schedule of the 
Pain ror oea said Act, after the words “a decree for,” the words 
dule of Act II, 1926, arrears of rent or for” shall be added. 

4. After serial 3 of group F of the Fourth Schedule of the said Act 


_ Addition of a new serial the following new serial shall be added, namely,— 
in group F of the Fourt 


Schedule of Act IN, 1926. 


Preamble. 


Commencement, 





Three years, provided that 
every agricultural 


3A|:.| For the execution of a 
decree for arrears of rent for 


Ditto | Ditto 





under this Act, not be- 
ing a decree for a sum of 
money exceeding Rs. 
500, inclusive of the 
costs of executing such 
decree, but exclusive of 
any interest which may 
have accrued after dec- 


ree upon the suny decreed. 


calamity, other than a 
slump in prices, in a con- 
sequence of which there 
has been a suspension or 
remission of rent of the 
holding which forms the 
subject matter of the 
decree, 
three years shall be ex- 
tended by six months. 


the period of 








Fe a ear (eS SRS aI VR ce 


5. In column 3 of serial 4 of group F of the Fourth Schedule of the 
said Act for the words “such a decree when exceed- 
ing Rs. 500” shall be substituted the words “any 
money decree under this Act for which provision 
is not made in serials 3 and 3.A of this Schedule.” 


Amendment of serial 4 of 
group F of the Fourth Sche- 
dule of Act TI, 1926. 


4 
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U. P. OPIUM SMOKING ACT, 1934 
(No. IM or 1934)*. 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
AGRA AND OUDH | i 


An Act to amend the law relating to opium smoking in the United Provinces 

WHEREAS it is expedient to amend the law relating to opium smoking 
.in the United Provinces with a view to make provision for the registration 
of persons who are opium smokers and to secure the ultimate prohibition 
of opium smoking in the United Provinces. 

AND WHEREAS the previous sanction of the Governor-General has been 
obtained under Sub-section (3) of Section 80-A of the Government of 
India Act to the passing of this Act; 

It is hereby enacted as follows: 





. CHAPTER I 
, PRELIMINARY 
1. (1) This Act may be called the United Provinces Opium Smok- 
Short title, extent and ing Act, 1934. 


commencement. 


(2) It extends to the whole of the United Provinces. 

(3) It shall come into force on such date as the Local Govern- 
ment may, by notification appoint on this behalf; and on and from that 
date the United Provinces Opium Smoking Act, 1925, shall be repealed. 

2. In this Act, unless there is anything repugnant in the subject or 
Definitions. | context— aei : 
` -(1) “opium” has “the same {meaning as in the Opium Act, 
Opium. 1878; f f 

(2) “prepared opium” means any product of opium obtained by 
any operation or serie3“of operations designed to 
transform opium into an extract suitable for smok- 
ing, and includes chandu, madak and the dross or other residue remaining 
after opium is smoked; i 

(3) “place” includes a building, house, shop, booth, tent, vessel, 

Place. raft and vehicle and any part thereof; 
(4) “Collector” means the chief officer in charge of the revenue 
administration of a district, and includes a Deputy 
Commissioner and the Superintendent, Dehra Dun; 
(5) “Magistrate” means a Magistrate of the first class or a “Magis- 
trate of the 2nd class” specially empowered by the 
Local Government to try cases under this Act; 
(6) “Excise Commissioner” means the officer appointed under 
Section 10(2) (a) of. the United Provinces Excise 
Act, 1910; . ‘ 
~. (7) “officer of the Excise Department” means the Excise Com- 
N i a _ missioner or an officer appointed under Section 10 
Goes Pe Exco (2) (d) of the United Provinces Excise Act, 1910, 
and includes an officer or person empowered under 


Prepared opium. 


Collector. 


ao 


Magistrate, 


“Excise Commissioner, 
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Section 10(2) (e) of that Act; 
(8) “notification” means a notification published in the Gazette; 
Notification, ` and 
(9) “registered smoker” means a person registered under the pro- 
Registered smoker. visions of this Act as a smoker of prepared opium. 





CHAPTER II 
PROHIBITION AND CONTROL l 


3. (1) The Local Government shall cause a register to be prepared 
of persons who are not under the age of twenty- 
five years and who are in the habit of smoking pre- 
pared opium. - 

(2) Such register shall be prepared by such authority and in 
such manner as the Local Government may, by rules made under this Act, 
prescribe, and shall contain such particulars and shall be in su” form as 
the Excise Commissioner may by notification prescribe. 

(3) Such register shall be closed on a date to be fixed and notified 
in the Gazette by the Local Government and, subject to such exceptions 
as the Local Government may by notification prescribe, no fresh entry 
shall be made therein after such date. 

(4) All persons who are eligible for -being registered under this 
Act as smokers of prepared opium shall, up to ‘the date ‘fixed for closing 
the entries in the register, be considered as Fegistered smokers, whether their 
names are actually entered in the’register or not. - 


4. (1) No pérson, not being a registered smoker, shall smoke or 
Smoking prepared opitim , “ manufacture or possess prepared opium in any quan- 
, by unregistered smokers. tity whatsoever. 

(2) No registered smoker shall have in his possession, or shall 
manufacture, at any one time, prepared opium in 
Manufacture and posses- bxcess.of half a tola in weight or such other lesser 
sion by registered smoker, quantity as the Local Government may, by rule 

made under this Act, prescribe: 

Provided that in no case shall a registered smoker manufacture any 
prepared opium from opium obtained otherwise than in accordance’ with 
rules made under Section 5 of the Opium Act, 1878, and no registered 
smoker shall have in his possession any quantity of prepared opium so 
manufactured. 

(3) No person shall assist another, whether a registered opium 


Assistance in the manu- smoker or not, in the manufacture of prepared 
facture of prepared opium. opium. 


Register of smokers. 


5. If any person, not being a registered smoker, is found in ae 
5 ae ; of prepared opium or any apparatus used for tfe 
re Lime S onio in sane smoking of, or in the manufacture of, prepared 
cases, ` opium, it shall be presumed, until the contrary is 
„proved, that such person smokes prepared opium. 
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6. No person shall sell, or expose or offer for sale, or attempt to sell 
Sale of prepared opium. prepared opium. 
7. An assembly of two or more persons, whether registered smokers 
or not, is designated an opium smoking assembly 
Opium smoking assembly. if the common object .of such persons is to smoke 
or manufacture prepared opium. 


Explanation—An assembly which was not an opium smoking assembly 
when it assembled may subsequently become such an assembly. 


8. Whoever being aware of facts which render an assembly an opium 
Member of opium smoking Smoking assembly, joins that assembly or continues 
assembly. therein, is said to be a member of that assembly. 
9. The presence of any prepared opium or of any pipes or apparatus 
eee ee ee for the smoking of prepared opium or of any appa- 
eee ad zim Tatus used in the manufacture of prepared opium in 
smoking apparatus, any place where two or more persons, whether re- 
gistered smokers or not, are assembled shall be held 
sufficient to raise a presumption that such persons have assembled at such 
place with the common object of smoking or of manufacturing prepared 


opium. 
10. (1) The Local Government may, by notification, make rules for 
Pree o make niig the purpose of carrying out the provisions of this 
- - Act. 


(2) In particular- and. without prejudice to the generality of the 
` power. conferred by Sub-section (1), such rules may— 


(4) prescribe the authority by whom, and the manner in which, 
the register referred to in Section 3_ shall t be e prepared and main- 
tained; 


(b) regulate the conditions and restrictions subject to which a re-- 
3 gistered smoker may manufacture, possess or smoke piped 
opium; 
(c) prescribe the conditions under which and the aaa by 
whom the name of a registered smoker may be removed from 
the register; 


. (d) regulate the disposal of things confiscated under this Act; and 


(e) prescribe and regulate the payment of rewards out of fines im- 
posed under this Act. 


(3) The power conferred by this section for making rules is sub- 
ject to the condition that the rules be made after previous publication: 
Provided that any such rules may be made without previous publication if 

~~, the Local Government considers that they should be brought into force 
‘et once. 

11. Any registered smoker who does not comply with the conditions 
and observe the restrictions prescribed by rules made under this Act, shall, 
in addition to the penalties hereinafter prescribed, be liable to have his name 
removed from the register of smokers. 


» 
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_ CHAPTER M 
PENALTIES 


12. Whoever, not being a -egistered smoker, smokes prepared opium 
shall be punished with imprisonment for a term 
: hc make by unregis- which may extend to three months or with fine 
nas aa © which may extend to five hundred rupees, or with 
both. . 
13. Whoever, in contravention of Section 4, manufactures or has in 
| For unauthorized manu- his possession prepared opium or assists any other 
facture or possession of person in the manufacture of prepared opium, shall 
prepared opium. be punisted with imprisonment which may extend 
to one year or with fine which may extend to one thousand rupees, or 
with both. 
- M4 Whoever is a member of an opium smoking assembly shall be 
punished with imprisonment for a term which may 
extend to three months or with fine which may 
. extend tc five hundred rupees, or with both. 

15. Whoever opens, keeps or uses any place or permits any place to 
` For keeping or having be opened, kept or used for the purposes of an 
charge of place used for opium smoking assembly, or has the care or manage- 
eopking prepared opium. ment of, or in any way assists in conducting the 
business of, any place used or kept ' for the purposes aforesaid, shall be 
punished with imprisonment for a term which may extend to one year or 
with fine which may extend to one thousand rupees, or with both. 

16. ` Whoever. sells, or exposes,‘or offers for sale, or attempts_to sell, 

: ~- prepared opiu-n shall be punished with imprison- 
For selling prepared apan ment-which may extend to one year or with fine 
-./ which may extend to one thousand rupees, or with 

both. 


17. Whoever abets | an offence punishable under this Act shall, whe- 
ther sueh offence be or be not committed in conse- 
For abatement of offences. quence of such abetment, and notwithstanding any- 
thing contained in Section 116 of the Indian Penal 
Code, be punished ‘with the punishment provided for such offence. 


18. Whoever, having been previously convicted of an offence under 

: this Act, is again convicted of an offence under this 

Enhanced punishment Act, shall be liable for such subsequent offence to 

after previous conviction, twice the punishment which might be imposed on 
a first conviction: 


Provided that in the case of a third or subsequent conviction; the 
ofender shall be- sentenced to imprisonment with or without fine. 


For being member of an 
opium smoking assembly. 





4 
CHAPTER IV 


° PROCEDURE : 


19. Ifa Magistrate, upon information received and after such enquiry 


Caa 
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(if any) as he considers necessary, has reason to 
believe that any place is used for the commission 
of an offence under this Act, he may issue a warrant 
to an officer of the Excise Department not below such rank as the Local 
Government may prescribe authorizing him— 


Search warrant and power 
ro search, 


(a) to enter such place by day or by night with any persons whose 
assistance such officer may consider necessary; 


(b) to search all or.any parts of such place in which such officer 
has reason to believe that any prepared opium or any apparatus 
for the manufacture of prepared opium or for smoking pre- 
pared opium is concealed and all « or any persons whom he may 
find in such place; . 


(c) to arrest any person found in such place whom he has reason to 

7 believe to be guilty of an offence`under this Act; and 

(d) to seize all prepared opium, apparatus for smoking prepared 
opium or for the manufacture of prepared opium and any 
other article used for the commission of an offence under this 
Act, which may be found in such place. 


20. The provisions of the Code of Criminal Procedure, 1898, as 
Applicability of the Code amended, shall apply, as far as may be, to the exe- 


of Crithinal Procedure, 1898, cution of warrants issued and searches made under 
to warrant and search, this Act. 


21. Whenever- -any “officer , makes any arrest or seizure under this Act, 
he shall within: stenty-four hours next after such 
arrest or seizuié, make a full report of all parti- 
culars thereof to his‘immediate official superior; and 
every person arrested and every article seized “shall. be forwarded without 
delay to the officer by whom the warrant was issued or to the nearest 
police station. - 


“ 


Report to be made in case 
of arrest or seizure. 


22. When any person arrested under this Act is prepared to furnish 

eee bail, he shall be released on bail, or at the discretion 

EARR aes of the officer making the arrest, on his personal 
bond. 


23. Every officer of the Police and Land Revenue Departments, 
` . every village headman and every village chaukidar 
shall, upon notice given or request made to him, be 
bound to give reasonable aid to any officer of ‘the 
Excise Department in carrying out the provisions of this Act. 


Aid to officers of Excise 
Depaitment. 


24. On the conviction of any person for an offence under this Act, 

the court may order that any prepared opium or 

ty 2; Seanad “and destruc- any instrument or apparatus in respect of, or by 
n of prepared opium and 3 5 E 

Nings seized. means of, which such offence has been committed 

or any receptacle, package or covering in which 

such prepared opium, instrument, or apparatus was found and.any cther 

contents of such receptacle, package’ or covering shall be confiscated or 

destroyed. 
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25. No Magistrate shall take cognizance of an offence punishable 
under this Act except on the complaint or report 
of the Collector or an officer of the Excise Depart- 
ment not below the rank of an Excise Inspector. 


a 
Cognizance of offences. 





. CHAPTER V 
MISCELLANEOUS 


26. No suit shall lie in any Civil Court against the Secretary of 
State for India in Council or a Collector or any 
officer of the Excise Department for damages for 
any act in good faith done or ordered to be done in pursuance of this Act. 
27. No Civil Court shall try any suit against the Secretary of State 
PER ; for India in Council or a Collector or any officer of 
Riera of suit and the Excise Department in respect of anything done 
in pursuance of this Act and, except with the pre- 
vious sanction of the Local Government, no Magistrate shall take cogni- 
zance of any charge made against any person under this Act, unless the 
suit or prosecution is instituted within six months after the date of the 
act complained of. 
28. (1) Whenever two or more persons are prosecuted for any 
Tender of pardon to ac- Offence under this Act, the Magistrate may, if, for 
cused person turning reasons to be recorded by him, he thinks fit, tender 
ApproYer to any such person a pardon on condition of his 
making a full and true disclosure of allfacts connected with the offence. 

__ (2) Such person shall become a competent witness in-the case 
anid will not be liable to punishment for such offence so long as such pardon 
remains in force, é ee f 
29. Nothing “im-this Act or in the rules made under this Act shall 
ga Ke affect the validity of the Dangerous Drugs Act, 
sa Seng of the Dangerous 1930, or of any rule made thereunder which im- 

rugs Act, 1930. kloa a . 

poses any restriction not imposed by or under this 

Act, or imposes a restriction greater in degree than a corresponding restric- 

tion imposed by, or under, this Act, on the consumption of or traffic in, 
prepared opium within British India. 


Bar of certain suits. 


U. P. DISTRICT BOARDS (AMENDMENT) ACT, 1934 
(No. VI oF 1934) * . 

[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 

i Acra ÁND OupH] f i 
An Act further to amend the United Provinces District Boards Act, 1922 

© (X'of 1922) - g 
WHEREAS it is expedient to curtail the jurisdiction of civil courts iv 
certain matters relating to the composition of and 
. the exercise of powers by District Boards; 

AND WHEREAS the previous sanction of the Governor-General under 


Preamble. 
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Section 80-A(3) (f) of the Government of India Act has been obtained 
to the passing of this Act; 
It is hereby enacted as follows: 
1. This Act may be called the United Provinces District Boards 
Short tile. (Amendment) Act, 1934. 
2. The following shall be added as Section 192-A after Section 192 


ae of a new Sc- of the United Provinces District Boards Act, 1922: 
tion =, 


“192-A. No civil court shall in the course of any suit grant any 
temporary injunction or make any interim order,— 
(4) restraining any person from exercising the powers or perform- 
\ ing the functions or duties of a member, chairman, vice-chair- 
man, officer or servant of a board or of a committee or sub- 
committee of a board on the ground that such person has not 
been duly elected, nominated or appointed as such member, 
chairman, vice-chairman, officer or servant, or 

(b) restraining any person or persons or any board or committee 
or sub-committee of a board from holding any election, or from 

holding any election in any particular manner.” 


U. P. VILLAGE PANCHAYAT (AMENDMENT) ACT, 1934 
(No. V oF 1934)* 


[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
AGRA AND OuDH] 


An Act to amend the United Provinces Village Panchayat Act, 1920 
S (VI of 1920). 

WHEREAS it is expedient to amend the United Provinces Village Pan- 
chayat Act, 1920 (United Provinces Act VI of 1920); and whereas the 
previous sanction of the Governor-General has been obtained; It is hereby 
enacted as follows: 

1. (1) This Act may be called the United Provinces Village Pan- 
Short title and commence- chayat (Amendment) Act, 1934. 


ment. 
(2) It shall come into force on such date as the Local Government 
may by notification in the Gazette appoint in this behalf. 
2. In this Act the expression “the principal Act” shall mean the 
Definition. United Provinces Village Panchayat Act, 1920. 
3. In Sub-section (2) of Section 1 of the principal Act, the word 
Amendment of Section “Governor” shall be substituted for the words 
1(2) of the principal Act. “Lieutenant Governor.” 
4. In part (4) of Section 17 of the principal Act, the following shall 


Amendment of Section 17 be added at the end: 
y“ the principal Act. 


“(aa) Under the United Provinces District Boards Act, 1922— 
Breaches of bye-laws made under Section 174, Sub-section 


, (2), Clauses (c), (d), (e), (f), (8), (A)s (i) and (s) so 
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far as the registration of births and deaths is concerned, 
punishable under Section 175; 
(aaa) Under the United Provinces District Boards Primary Educa- 
tion Act, 1926— 
Disobedience of the order issued under Section 9, punishable 
“under Sub-section (1) of Section 10.” 
5. The following shall be added as a new section after Section 18 of 


Addition of a new Sec- the principal Act: 

tion 18A to the principal P P - 

Act. ; 
“18A. No panchayat shall take cognizance of any offences punishable 


under the bye-Jaws made under Sub-section (2) of Section 174 of the United 
Provinces District Boards Act, 1922, except on the complaint of, or upon 
information received from the district board or some other person authoriz- 
ed by it by a general or special order in this behalf.” 

6. In Sub-section (1) of Section 21 of the principal Act, the follow- 


Addition to Section 21 of ing shall be added at the end: 
the principal Act. 


“(d) Under the United Provinces District Boards Act, 1922— 
Fine not exceeding five rupees. 
(e) Under the United Provinces District Boards Primary Education 
Act, 1926— 
Fine not exceeding two rupees.” 
7. The following shall be added at the end of Section 24 of the prin- 


Additions to Section 24 cipal Act: 
of the principal Act. i, 
“(d) Under the United Provinces District Boards Act, 1922— 
Fine not exceeding ten rupees. 
(e) Under the United Provinces District Boards Primary Biuian 
Act, 1926— : 
Fine not exceeding four rupees.” 


\ 
x 
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REPEALING AND AMENDING ACT, 1934 
(No. XXIV oF 1934)” 
[Received the assent of the Governor-General on August 19, 1934.] 
An Act to amend certain enactments and to repeal certain other enactments 


WHEREAS it is expedient that certain amendments should be made in 
the enactments specified in the First Schedule; 


AND WHEREAS it is also expedient that the enactments specified in the 
Second Schedule, which are spent or have otherwise become unnecessary, 
or have ceased to be in force otherwise than by expressed specific repeal; 
should be expressly and specifically repealed; 


It is hereby enacted as follows: 
1. This Act may be called the Repealing and Amending Act, 1934. 


Short title. ; 

2. The enactments specified in the First Schedule are hereby amended 

Amendment of cerain to the extent and in the manner mentioned in the 
enactments. fourth column thereof. 


“ 3. The enactments specified in the Second Schedule are hereby repealed 
Repeal of certain enact- to the extent mentioned in the fourth column 
ments, thereof. 


- 4, The repeal by this Act of any enactment shall not affect any Act 
or Regulation in which such enactment has 
been applied, incorporated or referred to; and 
this Act shall not affect the validity, invalidity, effect or consequences of 
anything already done or suffered, or any right, title, obligation or 
liability already acquired, accrued or incurred, or any remedy 
or proceeding in respect thereof, or any release or discharge of or from any 
debt, penalty, obligation, liability, claim or demand or any indemnity 
already granted, or the proof of any past act or thing; nor shall this Act 
affect any principle or rule of law, or established jurisdiction, form or 
course of pleading, practice or procedure, or existing usage, custom, privi- 
lege, restriction, exemption, office or appointment, notwithstanding that 
the same respectively may have been in any manner affirmed, recognised 
or derived by, in or from any enactment hereby repealed; 


nor shall the repeal by this Act of any enactment revive or restore any 


Savings. 


 Naaadicton, office, custom, liability, right, title, privilege, restriction, ex- 


emption, usage, practice, procedure or other matter or thing not now 
existing or in force. . 
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THE FIRST SCHEDULE 
AMENDMENTS 
(Sez Section 2) 














Year No. Short title Amendments 
“1 2 3 4 
Acts of the Goveinor-General in Council 
1886 The Births, Deaths | In Section 35A, after sub-section 
and Marriages Re- (1) the following sub-section 
gistration Act, shall be added namely:— 
1886. Z 
“(2) If more Commissions 
than one are appointed in 
exercise of the power con- 
ferred by sub-section (1), 
then references in this Act 
to the Commissioners shall 
be construed as references 
to the members constituting 
a Commission so appointed.” 
1889 The Measures of | In Section 7, the words and figures 
Length Ac t, “by the Commissioners in Cal- 
1889. cutta under Section 370 of the 
Calcutta Municipal Consoli- 
dation Act, 1888,” shall be 
omitted. 
1898 The Code of Cri- | In item (1a) of Part V of Sche- 
minal Procedure, dule JH, for the figures 
1898. and letter “29A” the figures 
and letter “29B” shall be subs- 
titued. 
Acts of the Indian Legislature 
1922 The Indian In-| In Section 19, for the words “that 








come-~tax Act, 
1922. 





section” the word and figures 
“Section 18” shall be substitu- 
ted. 


In Section 58H, for the word, 
brackets and figure “‘sub-seo- 
tion (2)” the word, brackets 
and figure “sub-section (3)” 
shall be substituted. 
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Amendments 


























Amendment Act, 


1932. 





1 2 4 
1923 XXI | The Indian Mer- | In Section 79, for the word “and” 
chant Shipping the word “or” shall be subs- 
Act, 1923. tituted. 
. In sub-section (3) of Section 259 
for the word “its” the word 
“his” shall be substituted. 
1924 II | The Cantonments | In sub-section (1) of Section 79, 
Act, 1924. after the word “building,” 
where it occurs for the second 
time, the word “tenement” shall 
be inserted. 
In sub-section (1) of section 210, 
clauses (j)—(r) shall be re- 
lettered (i)— (q). 
1930 I! The Provident | In Section 1, for the figures 
i Funds (Amend- | ~*1929” the figures “1930” shall 
ment) Act, 1929. be substituted. 
1930 I | The Dangerous | In Schedule I, in the amendments 
Drugs Act, 1930. relating to the Bombay Abkari 
-~ Act, 1878, the words, brackets 
and figures “In sub-section (1) 
of Secton 32, the proviso shall 
be omitted” shall be omitted. 
1930 XXIV | The Indian Lac | In clause (s) of sub-section 
Cess Act, 1930. (2) of Section 8, after the 
words “which nominations” the 
words “or recommendations” 
shall be inserted. 
1932 IX | The Indian In clause (4) of sub-section (4) 
Partnership Act, of Section 69, for the word 
1932. and figures “Section 55” the 
word and figures “Section 56” 
~ shall be substituted. 
1932 XXII | The Criminal Law | In Section 13, in sub-sections (6) 


and (8) of the new Section 17E 
to be inserted in the Indian 
Criminal Law Amendment Act, 
1908, for the word, brackets 
and figure “sub-section (3)” 
the word, brackets and figure 
“sub-section (5)” shall be 
substituted. 
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THE SECOND SCHEDULE 
REPEALS 
(See Section 3) 

















Year No. Short title Extent of repeal 
1 2 3 4 
Acts of the Governor-General in Council 
1887 XIV | The Indian Marine | In sub-section (5) of Section 53, 
Act, 1887. the words, figure and brackets 
“except as permitted by the 
proviso to sub-section (1).” 
In Section 55, the proviso. 
1902 II | The Indiar. Steam- | So much as has not been repealed. 
ships (Amending 
and Validating) 
Act, 1902. 
Acts of the Indian Legislature 
1923 XXI | The Indian Mer- | In sub-section (1) of Section 213, 
chant Shipping clause (mn). 
Act, 1923. 
1930 VIN | The Repealing | Sections 3 and 4 and the Second 
and Amending Schedule. 
Act, 1930. 
Regulation 
1927 I | The Aden Laws | The whole. 
(Amendment) Re- 
gulation, 1927. 
Act of the Governor of Bombay in Council 
1878 V | The Bombay Ab- | In sub-section (1) of Section 43, 
7 kari Act, 1878. the proviso, 








A r 
e e 
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THE FACTORIES ACT, 1934 
(No. XXV oF 1934)* 


[Received the assent of the Governor-General on August 20, 1934.] 


ECTIONS, 


WMPNAMAWNHH 


10. 
11. 
12. 


13. 
14. 
15. 
16. 
17. 
18. 
19. 
20, 
21. 
22. 
23. 
24. 
25, 
26. 
27. 
28. 
29. 
30. 
31. 
32. 


CONTENTS 





CHAPTER I 
PRELIMINARY 


Short title, extent and commencement. 

Definitions. 

References to time of day. 

Seasonal factories. 

Power to declare premises to be factories. 

Power to declare departments to be separate factories. 
Power to exempt on a change in the factory. 

Power to exempt during public emergency. 

Notice to Inspector before commencement of work. 





CHAPTER II 
THE INSPECTING STAFF 


Inspectors. 
Powers of Inspector. 
Certifying surgeons. 


CHAPTER IN 
HEALTH AND SAFETY 


Cleanliness. 

Ventilation. 

Artificial humidification. 

Cooling. 

Overcrowding. 

Lighting. 

Water. 

Latrines and Urinals. 

Doors to open outwards. 

Precautions against fire. 

Means of escape. 

Fencing. - 

Power to require specifications of defective parts or tests of stability. 
Safety of buildings and machinery. 

Restrictions on work near machinery in motion. 

Power to exclude children. 

Prohibition of employment of women and children near cotton-openers. 
Notice of certain accidents. 

Appeals. 

Power of Local Government to make rules to supplement this Chapter. 
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SECTIONS. g 
33. Additional power to make health and safety rules relating to— 
shelters during rest,— 
rooms for children, — 
certificates of stability,— 
hazardous operations. 


CHAPTER IV 
RESTRICTIONS ON WorkKING Hours oF ADULTS 


34. Weekly hours. 

35. Weekly holiday. 

36. Daily hours. 

37. Intervals for rest. 

38. Spreadover. 

39. Notice of Periods for Work for Adults and preparation thereof. 

40. Copy of Notice of Periods for Work to be sent to Inspector. 

41. Register of Adult Workers. 

42. Hours of work to correspond with Notice under Section 39 and Register 
under Section 41. 

43. Power to make rules exempting from restrictions. 

44. Power to make orders exempting from restrictions. 

45. Further restrictions on the employment of women. 

46. Special provision for night-shifts. 

47. Extra pay for overtime. 

48. Restriction on double employment. 

49, Control of overlapping shifts. 


CHAPTER V 


SPECIAL PROVISIONS FOR ADOLESCENTS AND CHILDREN. 
50. Prohibition of employment of young children. 
51. Non-adult workers to carry tokens giving reference to certificates of 
fitness. 
$2. Certificates of fitness. 
53. Effect of certificate granted to adolescent. 
54. Restrictions on the working hours of ‘a child. 
55. Notice of Periods for Work for Children. i 
56. Register of Child Workers. 
57. Hours of work to correspond with Notice and Register. 
58. Power to require medical examination. 
59. Power to make rules. 


CHAPTER VI 
PENALTIES AND PROCEDURE 


60. Penalty for contraventions of Act and rules. 

61. Enhanced penalty in certain cases after previous conviction. or 

62. Penalty for failure to give notice of commencement of work or of 
change of manager. 

63. Penalty for obstructing Inspector. 

64. Penalty for failure to give notice of accidents. 

65. Penalty for failure to make returns. 
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66. Penalty for smoking or using naked light in vicinity of inflammable 
_ material. 

67. Penalty for using false certificate. 

68. Penalty on guardian for permitting double employment of a child. 

69. Penalty for failure to display certain notices. 

70. Determination of “occupier” for purposes of this Chapter. 

71. Exemption of occupier or manager from liability in certain cases. 

72. Presumption as to employment. 

73. Evidence as to age. 

74. Cognizance of offences. 

75. Limitation of prosecutions. 





CHAPTER VII 
SUPPLEMENTAL 


76. Display of factories notices. 

77. Power of Governor-General in Council to make rules. 
78. Control of rules made by Local Governments. 

79. Publication of rules. 

80. Application to Crown factories. 

81. Protection to persons acting under this Act. 

82. Repeal and savings. 





THE SCHEDULE 
An Act to consolidate and amend the law regulating labour in factories 


WHEREAS it is expedient to consolidate and amend the law regulating 
labour in factories; It is hereby enacted as follows: 





CHAPTER I 
PRELIMINARY 
1. (1) This Act may be called the Factories Act, 1934. 


Short title, extent and 
commencement, 


(2) It extends to the whole of British India, aani British 
Baluchistan and the Sonthal Parganas. 
(3) It shall come into force on the 1st day of January, 1935. 
2. In this Act, unless there is anything repugnant in the subject or 
Definitions. context,— 
(a) “adolescent” means a persons who has completed his fifteenth 


but has not completed his seventeenth year; 
(b) “adult? means a person who has completed his seventeenth 


year; 
(c) “child?” means a person who has not completed his fifteenth 
Nyear; 
(d) “day” means a period of twenty-four hours beginning at 
midnight; 


(e) “week” means a period of seven days beginning at midnight 
on Saturday night; 
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(f) “power” means electrical energy, and any other form of 
energy which is mechanically transmitted and is not generated by human 
or animal agency; 

(g) “manufacturing process” means any process— 

(#) for making, altering, repairing, ornamenting, finishing or 
packing, or otherwise treating any article or substance with a view to 
its use, sale, transport, delivery or disposal, or - 

(ii) for pumping oil, water or sewage, or 

(ii) for generating, transforming or transmitting power; 

(h) “worker” means a person employed whether for wages or not, 
in any manufacturing process, or in cleaning any part of the machinery or 
premises used for a manufacturing process, or in any other kind of work 
whatsoever incidental to or connected with the manufacturing process or 
connected with the subject of the manufacturing process, but does not 
include any person solely employed in a clerical capacity in any room or 
place where no manufacturing process is being carried on; 

(j) “factory” means any premises including the precincts thereof 
whereon twenty or more workers are working, or were working on any 
day of the preceding twelve months, and in any part of which a manu- 
facturing process is being carried on with the aid of power, or is ordinarily 
so carried on, ' 

but does not include a mine subject to the operation of the Indian 
Mines Act, 1923; 

(k) “machinery” includes all plant whereby power is generated, 
transformed, transmitted or applied; 

(1) “occupier” of a factory means the person who has ultimate con- 
trol over the affairs of the factory: 

Provided that where the affairs of a factory are entrusted to a manag- 
ing agent, such agent shall be deemed to be the occupier of the factory; 

(m) where work of the same kind is carried out by two or more sets 
of workers working during different periods of the day, each of such sets - 
is called a “relay”, and the period or periods for which it works is called a 
“shift”; and 

(n) “prescribed” means prescribed by rules made by the Local Gov- 
ernment under this Act. : 

3. References to time of day in this Act are references— 
References to time of 


day. 
(a) in British India, excluding Burma, to Indian Standard Time, 


which is five and a half hours ahead of Greenwich Mean Time, and 
(6) in Burma, to Burma Standard Time, which is six and a half 
hours ahead of Greenwich Mean Time: 
Provided that for any area in British India in which Indian Standard 
Time is not ordinarily observed the Local Government may make rules—y” 
(i) specifying the area, 
(i) defining the local mean time ordinarily observed therein, and 
(fi) permitting such time to be observed in all or any of the 
factories situated in the area. 
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4. (1) For the purposes of this Act, a factory which is exclusively 

ee PAEA _ engaged in one or more of the following manu- 

facturing processes, namely, cotton ginning, 

cotton or jute pressing, the decortication of ground nuts, the manu- 

facturing of coffee, indigo, lac, rubber, sugar (including gur) or 

tea, or any manufacturing process which is incidental to or connected with 
any of the aforesaid processes, is a seasonal factory: 

Provided that the Local Government may, by notification in the local 
official Gazette declare any such factory in which manufacturing processes 
are ordinarily carried on for more than one hundred and eighty working 
days.in the year, not to be a seasonal factory for the purpose of this Act. 

(2) The Local Government may, by notification in the 
local official Gazette, declare any specified factory in which manufac- 
turing processes are ordinarily carried on for not more than one hundred and 
eighty working days in the year and cannot be carried on except during 
particular seasons or at times dependent on the irregular action of natural 
forces, to be a seasonal factory for the purpose of this Act. 

§. (1) Notwithstanding anything contained in clause (j) of Section 
2, the Local Government may, by notification in 
the local official Gazette, declare any premises 
: whereon or within the precincts whereof a 
manufacturing process is carried on, whether with or without the aid of 
power, and whereon or within the precincts whereof, on any one day of the 
twelve months preceding the notification, ten or`more workers were em- 
ployed, to be a factory for all or any of the’ purposes of this Act. 

(2) A notification under sub-section (1) may be made in respect 
of any specified premises or class of premises. 

_ (3) A notification under sub-section (1) shall cease to have effect 
in respect of any premises after the lapse of twelve months during which 
not more than nine workers were employed thereon on any day. 


6. The Local Government may, by order in writing, direct that the 

Vower to declate depart- different departments or branches of a specified 

ments to be separate fac- factory shall be treated as separate factories for 
Pores all or any of the purposes of this Act. 


7. Where the Local Government is satisfied that, following upon a 
change of occupier of a factory or in the manufac- 
turing processes carried on therein, the number of 
workers for the time being working in the factory 
is less than twenty and is not likely to be twenty or more on any day during 
the ensuing twelve months, it may, by order in writing, exempt such fac- 
tory from the operation of this Act: 
Provided that any exemption so granted shall cease to have effect on 
nd after any day on which twenty or more workers work in the factory. 


Power to declare pre- 
muses to be factories, 


Power to exempt on a 
“change in the factory. 


8. In any case of public emergency the Governor-General in Council, 
may, by notification in the Gazette pf India, 
‘exempt any factory from any or all of the provi- 
sions of this Act for such period as he may think fit. 


Power to exempt during 
public emergency. 
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9. (1) Before work is begun in any factory, after the commencement 
of this Act, or before work is begun in any seasonal 
oe pinnate before factory each season, the occupier shall send to the 
Inspector a written notice containing— 
(a) the name of the factory and its situation, 
(5) the address to which communication relating to the factory 
should be sent, 
(c) the nature of the manufacturing processes to be carried on in the 
factory, 
(d) the nature and amount of the power to be used, and 
(e) the name of the person who shall be the manager of the factory 
for the purposes of this Act. 


(2) Whenever another person is appointed as manager, the occupier 
shall send to the Inspector a written notice of the change, within seven days 
from the date on which the new manager assumes charge. 

(3) During any period for which no person has been designated as 
manager of a factory under this section, or during which the person desig- 
nated does not manage the factory, any person found acting as manager, 
or, if no such person is found, the occupier himself, shall be deemed to be 
the manager of the factory for the purposes of this Act. 


CHAPTER If 
. THE INSPECTING STAFF 


10. (1) The Local Government may, by notification in the local official 
Gazette, appoint such persons as it thinks fit to be 
Inspectors for the purposes of this Act within such 
local limits as it may assign to them respectively. 

(2) The Local Government may, by notification as aforesaid, ap- 
point any person to be a Chief Inspector, who shall, in addition to the 
powers conferred on a Chief Inspector under this Act, exercise the powers 
of an Inspector throughout the province. 

(3) No person shall be appointed to be an Inspector under sub-sec- 
tion (1) or a Chief Inspector under sub-section (2) or, having been so 
appointed, shall continue to hold office, who is or becomes directly or in- 
directly interested in a factory or in any process or business carried on 
therein or in any patent or machinery connected therewith. 

(4) Every District Magistrate shall be an Inspector for his district. 

(5) The Local Government may also, by notification as aforesaid, 
appoint such public officers as it thinks fit to be additional inspectors for 
all or any of the purposes of this Act, within such local limits as it may 
assign to them respectively. 

(6) In any area where there are more Inspectors than one, the a a 
_ Government may, by notification as aforesaid, declare the powers whic 
such Inspectors shall respectively exercise, and the Inspector to whom the 
prescribed notices are to be sent. 

(7) Every Chief Inspector and Inspector shall be deemed to be a 
public servant within the meaning of the Indian Penal Code and shall be 


Inspectors. 


. e « 


77 


officially subordinate to such authority as the Local Government may 
specify in this behalf. 

11. Subject to any rules made by the Local Government in this behalf, 
an Inspector may, within the local limits for which 
he is appointed,— 

(a) enter, with such assistants (if any), being persons in the 
employment of Government or of any municipal or other public 
authority, as he thinks fit, any place which is, or which he has 
reason to believe, to be, used as a factory or capable of being 
declared to be a factory under the provisions of section 5; 


Powers of Inspector. 


(6) make such examination of the premises and plant and of any 
prescribed registers, and take on the spot or otherwise such evidence 
of any persons as he may-deem necessary for carrying out the pur- 
poses of this Act: and 

(c) exercise such other powers as may be necessary for carrying 
out the purposes of this Act: 

Provided that no one shall be required under this section to answer 
any question or give any evidence tending to criminate himself. 


12. (1) The Local Government may appoint such registered medical 

practitioners as it thinks to be certifying surgeons 

Certifying surgeons. for the purposes of this Act within such local limits 
as it may assign to them respectively. 


(2) A certifying surgeon may authorize any registered medical 
practitioner to exercise any of his powers under this Act: 

Provided that a certificate of fitness for employment granted by such 
authorized practitioner shall be valid for a period of three months only, 
unless it is confirmed by the certifying surgeon himself after examination of 
the person concerned. 

Explanation—In this section a . “registered medical practitioner” 
means any person registered under the Medical Act, 1858, or any subse- 
quent enactment amending it, or under any Act of any legislature in 
British India providing for the maintenance of a register of medical prac- 
titioners, and includes, in any arca where no such register is maintained, 
any person declared by the Local Government, by notification in the local 
official Gazette, to be a registered medical practitioner for the purposes 
of this section. f 

CHAPTER M 
HEALTH AND SAFETY 
~ 13. Every factory shall be kept clean and free from effluvia arising 
a from any drain, privy or otber nuisance, and shall be 
cleansed at such times and by such methods as may 
be prescribed and these methods may include lime-washing or colour-wash- 
ing, painting, varnishing disinfecting and deodorizing. 
“14. (1) Every factory shall be ventilated in accordance with such 
Ventilation. standards and by such methods as may be prescribed. 
(2) Where gas, dust or other impurity is generated in the course of 


Cleanliness. 
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work adequate measures shall be taken to prevent injury to the health of 
workers. 

(3) If it appears to the Inspector that in any factory, gas, dust, or 
other impurity generated in the course of work is being inhaled by the 
workers to an injurious extent, and that such generation or inhalation could 
be prevented by the use of mechanical or other devices, he may serve on 
the manager of the factory an order in writing, directing that mechanical 
or other devices for preventing such generation or inhalation shall be pro- 
vided before a specified date, and shall thereafter be mearained a in good 
order and used throughout working hours. 

(4) The Local Government may make rules for any class of factories 
requiring mechanical or other devices to be provided and maintained for 
preventing the generation or inhalation of gas, dust or other impurities, 
which may be injurious to workers and peoi ying the nature of such 
devices. 

15. (1) The Local Government may make rules— 

Artificial humidification. 
(a) prescribing standards for the cooling properties of the air in 
factories in which the humidity of the air is artificially increased; 
(b) regulating the methods used for artificially increasing the 
humidity of the air; and 
(c) directing prescribed tests for determining the humidity and 
cooling properties of the air to be carried out and recorded. 

(2) In any factory in which the humidity of the air is artificially 
increased, the water used for the purpose shall be taken from a public 
supply or other source of drinking water, or shall be effectively purified 
before it is so used. 

(3) If it appears to the Inspector that the water used in a factory 
for increasing humidity which is required to be effectively purified under 
sub-section (2) is not effectively purified, he may serve on the manager of 
the factory an order in writing specifying the measures which in his opi- 
nion should be adopted, and requiring them to be carried out before a 
specified date. 

16. If it appears to the Chief Inspector or to an Inspector specially 
authorised in this behalf by the Local Government 
that the cooling properties of the air in any factory 
are at times insufficient to secure workers against injury to health or 
against serious discomfort, and that they can be to a great extent increased 
by measures which will not involve an amount of expense which is un- 
reasonable in the circumstances the Chief Inspector may serve on the 
manager of the factory an order in writing, specifying the measures which 
in his opinion should be adopted, and requiring them to be carried out 
before a specified date. 

17. In order that no room in a factory shall be crowded during work 
ing hours to a dangerous extent or to an 
: ‘extent which may be injurious to the health 
of the workers, the proportion which the number of cubic feet 
of space in a room and the number of superficial feet of its floor area 


Cooling. 


Overcrowding, 
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bears to the number of workers working at any time therein shall not be 
less than such standards as may be prescribed either generally or for the 
particular class of work carried on in the room. 

18. (1) A factory shall be sufficiently lighted during all working 

Lighting. hours. ` 

(2) If it appears to the Inspector that any factory is not sufficiently 
lighted, he may serve on the manager of the factory an order in writing 
specifying the measures which in his opinion should be adopted, and re- 
quiring them to be carried out before a specified date. 

(3) The Local Government may make rules requiring that all fac- 
tories of specified classes shall be lighted in accordance with prescribed 
standards. 

19. (1) Inevery factory, a sufficient supply of water fit for drinking 

Water. shall be provided for the workers at suitable places. 

(2) The supply required by sub-section (1) shall comply with such 
standards as may be prescribed. 

(3) In every factory in which any process involving contact by the 
workers with injurious or obnoxious substances is carried on, a sufficient 
supply- of water suitable for washing shall bo provided for the use of 
workers, at suitable places and with facilities for its use, according to such 
standards as may be prescribed. 

20. For every factory sufficient latrines and urinals, according to the 

Latrine: and urinals,  , prescribed standards, shall be provided, for 

male workers and for female workers separately, 

of suitable patterns and at convenient places as prescribed, and shall be 
kept in a clean and sanitary condition during all working hours. 

21. In every factory the doors of each room in which more than twen- 
ds. ty persons are employed shall, except in the case of 

sliding doors, be constructed so as to open outwards, 
or, where the door is between two rooms in the direction of the nearest 
exit from the building, and no such door shall be locked or obstructed 
while any work is being carried on in the room. 

In every factory such precautions against fire shall be taken as may 

Precautions against fire. be prescribed. 

23. (1) Every factory shall be provided with such means of escape in 
case of fire as can reasonably be required in the 
circumstances of each factory. 

(2) If it appears to the Inspector that any factory is not so provided, 
he may serve on the manager of the factory an order in writing, specifying 
the measures which in his opinion should -be adopted, and requiring them 
to be carried out before a specified date. ea 

(3) The means of escape shall not be obstructed while any work is: 

~ being carried on in the factory. 

24. (1) In every factory the following shall be kept adequately 

Fencing. fenced, namely: 

(a) every exposed moving part of a prime mover and every fly- 
wheel directly connected to a prime mover, 
(b) every hoist or lift, hoist-well or lift well, and every trap-door: 


Doors to open outwar 


Means of escape. 
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or similar opening near which any person may have to work or pass, 

and 

(c) every part of the machinery which the Local Government may 
prescribe. - 

(2) If it appears to the Inspector that any other part of the machi- 
nery in a factory is dangerous if not adequately fenced, he may serve on 
the manager of the factory an order in writing, specifying the measures 
which in his opinion should be adopted, and requiring them to be carried 
out before a specified date. 

(3) All fencing required by or under this section or under sub-sec- 
tion (1) of section 26 shall be maintained in an efficient state at all times 
when the workers have access to the parts required to be fenced except 
where they are under repair or are under examination in connexion with 
repair or are necessarily exposed for the purpose of cleaning or lubricating or 
altering the gearing or arrangements of the machinery, 

(4) Such further provisions as may be prescribed shall be made for 
the protection from danger of persons employed in attending to the machi- 
nery in a factory. 

25. If it appears to the Inspector that any building or part of a build- 

ing, or any part of the ways, machinery or plant ina 

Power to require speci- factory is in such a condition that it may be dan- 

fications of defective parts gerous to human life or safety, he may serve on 

òroéests of Seay the manager of the factory an order in writing re- 
quiring him before a specified date— 

(a) to furnish such drawings, specifications and other particulars as 
may be necessary to determine whether such buildings, ways, machi- 
nery or plant can be used with safety, or 

(b) to carry out such tests as may be necessary to determine the 
strength or quality of any specified parts and to inform the Inspector 
of the results thereof. 

26. (1) If it appears to the Inspector that any building or part of 
a building or any part of the ways, machinery or 
plant in 2 factory is in such a condition that it is 
dangerous to human life or safety, he may serve on 
the manager of the factory an order in writing specifying the measures 
which in his opinion should be adopted, and requiring them to be carried 
out before a specified date. 

(2) If it appears to the Inspector that the use of any building or part 
of a building or of any part of the ways, machinery or plant in a factory 
involves imminent danger to human life or safety, he may serve on the 
manager of the factory an order in writing prohibiting its use until it has 
been properly repaired or altered. 

27. (1) No woman or child shall be allowed to clean or oil anys 7 
part of the machinery of a factory while that 
part is in motion under power, or to work be- 
tween moving parts or between fixed and moving 
parts of any machinery which is in motion under power. 


Safety of buildings and 
machinery, 


Restrictions on work near 
machinery in motion. 
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(2) The Local Government may, by notification in the local official 
Gazette, prohibit, in any specified factory or class of factories, the cleaning 
or oiling by any person of specified parts of machinery when these parts are 
in motion under power. 

28. (1) The Local Government may make rules prohibiting the 

Power to exclude child- admission to any specified class of factories, or to 
ren. specified parts thereof, of children who cannot be 
lawfully employed therein. 3 

(2) If it appears to the Inspector that the presence in any factory 
or part of a factory of children who cannot be lawfully employed therein 
may be dangerous to them or injurious to their health, he may serve on the 
manager of the factory an order in writing directing him to prevent the 
admission of such children to the factory or any part of it. 


29. No woman or child shall be employed in any part of a factory 


Prohibition of employ- for pressing cotton in which a cotton-opener is 
ment of women and child- at work: 


ren near cotton-openers. 

Provided that, if the feed-end of a cotton-opener is in a room sepa- 
rated from the delivery end by a partition extending to the roof, or to 
such height as the Inspector may in any particular case specify in writing, 
women and children may be employed on the side of the partition where 
the feed-end is situated. 


30. Where in any factory an accident occurs which causes death or 
Notice ‘of certain acci- Which causes any bodily injury whereby any per- 
dents. , son injured is prevented from resuming his work 
in the factory during the forty-eight hours after the accident occurred, 
or which is of any nature which may be prescribed in this behalf, the 
manager of the factory shall send notice thereof to such authorities and in 
such form and within such time, as may be prescribed. 


31. (1) The manager of a factory on whom an order in writing 

ike sie by an Inspector has been served under the pro- 

visions of this Chapter, or the occupier of the fac- 

tory, may, within thirty days of the service of the order, appeal against 

it to the Local Government, or to such authority as the Local Government 

may appoint in this behalf; and the Local Government or appointed 

authority may, subject to rules made in this behalf by the Local Govern- 
ment, confirm, modify or reverse the order. 

(2) The appellate authority, may, and if so required in the petition 
or appeal shall, hear the appeal with the aid of assessors, one of whom shall 
be appointed by the appellate authority and the other by such body re- 
presenting the industry concerned as the Local Government may prescribe 
in this behalf: ; oo 

Provided that if no assessor is appointed by such-body, or if the 
assessor so appointed fails to attend at the time and place fixed for hear- 
ing the appeal, the appellate authority may, unless satisfied that the failure 
to attend is due to sufficient cause, proceed to hear the appeal without the 
aid of such assessor, or, if it thinks fit, without the aid of any assessor. 

(3) In the case of an appeal against an order under section 16 the 
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appellate authority shall, and in any other case except an appeal against 
an order under sub-section (2) of section 26 or sub-section (2) of sec- 
tion 28 the appellate authority may, suspend the order appealed against 
pending the decision of the appeal, subject however to such conditions as 
to partial compliance or the adoption of temporary measures as it may 
choose to impose in any case. 
32. The Local Government may make rules— 

Power of Local Govein- 
ment to make rules to sup- 
plement this Chapter. 

(a) providing for any matter which according to any of the 
provisions of this Chapter, is or may be prescribed; 

(b) requiring the managers of factories to maintain stores of 
first-aid appliances and provide for their proper custody; 

(c) providing against danger arising from the use of mechanical 
transport in factories other than railways subject to the Indian 
Railways Act, 1890; 

(d) prescribing the manner of the service of orders under this 
Chapter on managers of factories; 

(e) regulating the procedure to be followed in presenting and 
hearing appeals under section 31, and the appointment and 
remuneration of assessors; 

(f) regulating the exercise by Inspectors of their powers under 
this Chapter; and , 

(g) providing for any other matter which may be expedient in 
order to give effect to the provisions of this Chapter. 

33. (1) The Local Government may make rules requiring that in 


Additional power to any specified factory, wherein more ‘than one 
make health and safety 


rules relating to— 
hundred and fifty workers are ordinarily employed an adequate shelter 
shall be provided for the use of workers during 
periods of rest, and such rules may prescribe the 
standards of such shelters. 

(2) The Local Government may also make rules— 
‘ Rooms for children, — 

(a) requiring that in any specified factory, wherein more than 
fifty women workers are ordinarily employed, a suitable room shall 
be reserved for the use of children under the age of six years be- 
longing to such women, and 

(b) prescribing the standards for such rooms and the nature of 
the supervision to be exercised over the children therein. 

(3) The Local Government may also make rules, for any class of 
Certificates of stability, — factories and for the whole or any part of the pro- 

vince, requiring that work on a manufacturing, 
process carried on with the aid of power shall not be begun in any building 
or part of a building erected or taken into use as a factory after the com- 
mencement of this Act, until a certificate of stability in the prescribed 
form, signed by a person possessing the prescribed qualifications, has been 
sent to the Inspector. 


Shelters during — test,— 
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(4) Where the Governor-General in Council is satisfied that any 
` operation in a factory exposes any person employed 
upon it to a serious risk of bodily injury, poisoning 
or disease, he may make rules applicable to any factory or class of factories 
in which the operation is carried on— 

(4) specifying the operation and declaring it to be hazardous, 

(6) prohibiting or restricting the employment of women, 
adolescents or children upon the operation, 

(c) providing for the medical examination of persons employed 
or seeking to be employed upon the operation and prohibiting the 
vere of persons not certified as fit for such employment, 
me : 

(d) providing for the protection of all persons employed upon 
the operation or in the vicinity of the places where it is carried on. 


CHAPTER IV 
RESTRICTION ON WORKING Hours oF ADULT 


34. No adult worker shall be allowed to work in a factory for more 
than fifty-four hours in any week, or, where the 
factory is a seasonal one, for more than sixty hours 


Hazardous operations. 


Weekly hours. 


in any week: 

Provided that an adult worker in a-non-seasonal factory engaged in 
work which for technical reasons must be continuous throughout the day 
may work for fifty-six hours in any week. 

35. (1) No adult worker shall be allowed to work in a factory on 

Weekly holiday. a Sunday unless— 
(4) he has had or will have a holiday for a whole day on one 
of the three days immediately before or after that Sunday, and 
(b) the manager of the factory has, before that Sunday or the 
substituted day, whichever is earlier,— 

(i) delivered a notice to the office of the Inspector of his 
intention to require the worker to work on the Sunday and of 
the day which is to be substituted, and 

(#) displayed a notice to that effect in the factory: 

Provided that no substitution shall be made which will result in any 
worker working for more than ten days consecutively without a holiday 
-for a whole day. 

(2) Notices given under Sub-section (1) may be cancelled by a 
notice delivered to the office of the Inspector and a notice displayed in the 
factory not later than the day before the Sunday or the holiday to be 
cancelled, whichever is earlier. 

(3) Where, in accordance with the provisions of Sub-section (1), 
any worker works on a Sunday and has had a holiday on one of the three 
days immediately before it, that Sunday shall, for the purpose of calculat- 
ing his weekly hours of work, be included in the preceding week. 

36. No adult worker shall be allowed to work in a factory for more 

Daily hours. than ten hours. in any day: 
Provided that a male adult worker in a seasonal factory may work for 
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eleven hours in any day. 
37. The periods of work of adult workers in a factory during each 
Intervals for rest. day shall be fixed either— 
(a) so that no period shall exceed six hours, and so that no 
worker shall work for more than six hours before he has had an 
interval for rest of at least one hour; 


or 


(b) so that no period shall exceed five hours and so that no 
worker shall work for more than five hours before he has had an 
interval for rest of at least half an hour, or for more than eight 
and a half hours before he has had at least two such intervals. 


38. The periods of work of an adult worker in a factory shall be so 

arranged that, along with his intervals for rest 

Spread over. under Section 37, they shall not spread over more 

than thirteen hours in any day save with the 

permission of the Local Government and subject to such conditions as it may 
impose, either generally or in the case of any particular factory. 

39. (1) They shall be displayed and correctly maintained in every 

Notice of Periods for factory in accordance with the provisions of Sub- 
Work for Adults and pre- section (2) of Section 76 a Notice of Periods for 
pazatron thereof, Work for Adults showing clearly the periods 
within which adult workers may be required to work. 

(2) The periods shown in the Notice required by Sub-section (1) 
shall be fixed beforehand in accordance with the following provisions 
of this section and shall be such that workers working for those periods 
would not be working in contravention of any of the provisions of Sections 
34, 35, 36, 37 and 38. i 

(3) Where all the adult workers in a factory are required to work 
within the same periods, the manager of the factory shall fix those periods 
for such workers generally. 

(4) Where all the adult workers in a factory are not required to 
work within the same periods, the manager of the factory shall classify 
them into groups according to the nature of their work. 

(5) For each group which is not required to work on a system of 
shifts, the manager of the factory shall fix the periods within which the 
group may be required to work. 

(6) Where any group is required to work on a system of shifts and the 
relays are not to be subject to predetermined periodical changes of shifts, 
the manager of the factory shall fix the periods within which each relay 
of the group may be required to work. 

(7) Where any group is to work on a system of shifts and the relays 
are to be subject to predetermined periodical changes of shifts, the manager 
of the factory shall draw up a scheme of shifts whereunder the periods 
within which any relay of the group may be required to work and the 
relay which will be working at any time of the day shall be known for 
any day. 

(8) The Local Government may make rules, prescribing forms for 
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the Notice of Periods for Work for Adults and the manner in which it 
shall be maintained. : : 

40. (1) A copy of the Notice referred to in Sub-section (1) of 

E EEE E Section 39 shall be sent in duplicate to the Inspector 
for Wak orep ot cenos within fourteen days after the commencement of 
Tëspector. . this Act, or, if the factory begins work after the 

commencement of this Act, before the day on 
which it begins work. 

(2) Any proposed change in the system of work in a factory which 
will necessitate a change in the Notice shall be notified to the Inspector in 
duplicate before the change is made, and except with the previous sanction 
of the Inspector, no such change shall be made until one week has elapsed 
since the last change. 

41. (1) The manager of every factory shall maintain a Register of 


Register of Adult Work- Adult Workers showing— 
ers. 
(a) the name of each adult worker in the factory, 


(b) the nature of his work, 

(c) the group, if any, in which he is included, 

(d) where his group works on shifts, the relay to which he is 
allotted, and 

(e) such other particulars as may be prescribed: 


Provided that, if the Inspector is of opinion that any muster roll or 
register maintained as part of the routine of a factory gives in respect of 
any or all of the workers in the factory the particulars required under this 
section, he may, by order in writing, direct that such muster roll or register 
shall to the corresponding extent be maintained in place of and be treated 
as the Register of Adult Workers in that factory: 

Provided further that, where the Local Government is satisfied that 
the conditions of work in any factory or class of factories are such that 
there is no appreciable risk of contravention of the provisions of this 
Chapter in the case of that factory or factories of that class, as the case 
may be, the Local Government may, by written order, exempt, on such 
conditions as it may impose, that factory or all factories of that class, as 
the case may be, from the provisions of this section. 

(2) The Local Government may make rules prescribing the form of 
the Register of Adult Workers, the manner in which it shall be maintained 
and the period for which it shall be preserved. 

42. No adult worker shall be allowed to work otherwise than in 

ne See eee accordance with the Notice of Periods for Work 
spond with Notice under for Adults displayed under Sub-section (1) of 
Section 39 and Register Section 39 and the entries made beforehand 
ynder Seen tir against his name in the Register of Adult 
Workers maintained under Section 41. 

43. (1) The Local Government may make rules defining the persons 
who hold positions of supervision or mgnagement 
or are employed in a confidential position in a 
factory, and the provisions of this Chapter shall 


Power to make ules 
exempting from testrictions. 
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not apply to any person so defined. 

(2) The Local Government may make rules for adult workers pro- 
viding for the exemption, to such extent and subject to such conditions as 
may be prescribed in such rules,— 

(a) of workers engaged on urgent repairs—from the provisions 
of Sections 34, 35, 36, 37 and 38; ; 

(6) of workers engaged in work in the nature of preparatory 
or complementary work which must necessarily be carried on out- 
side the limits laid down for the general working of the factory 
—from the provisions of Sections 34, 36, 37 and 38; 

(c) of workers engaged in work which is necessarily so inter- 
mittent that the intervals during which they do not work while 
on duty ordinarily amount to more than the intervals for rest 
required under Section 37—from the provisions of Sections 34, 36, 
37 and 38; 

(d) of workers engaged in any work which for technical 
reasons must be carried on continuously throughout the day—from 
the provisions of Sections 34, 35, 36, 37 and 38; 

(e) of workers engaged in making or supplying articles of 
prime necessity which must be made or supplied every .day—from 
the provisions of Section 35; 

(f) of workers engaged in a manufacturing process which can- 
not be carried on except during fixed seasons—from the provisions 
of Section 35; 

(g) of workers engaged in a manufacturing process which can- 
not be carried on except at times dependent on the irregular action 
of natural forces—from the provisions of Section 35 and Section 
37; and 

(4) of workers engaged in engine-rooms or boiler-houses—from 
the provisions of Section 35. 


(3) Rules made under Sub-section (2) providing for any exemption 
may also provide for any consequential exemption from the provisions of 
Sections 39 and 40 which the local Government may deem to be expedient, 
subject to such conditions as it may impose. 

(4) In making rules under this section the Local Government shall 
prescribe the maximum limits for the weekly hours of work for all classes 
of workers, and any exemption given, other than an exemption under 
clause (4) of Sub-section (2), shall be subject to such limits. 

(5) Rules made under this section shall remain in force for not more 
than three years. 


44. (1) Where the Local Government is satisfied that, owing to 
the nature of the work carried on or to other 
circumstances it is unreasonable to require that 
the periods of work of any adult workers in 
any factory or class of factories should be fixed beforehand, it may, by 
written order, relax or modify the provisions of Sections 39 and 40 in respect 
of such workers to such extent and in such manner as it may think 


Power to make orders 
exempting from restrictions. 
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fit, and subject to such conditions as it may deem expedient to ensure control 
over periods of work. 

(2) The Local Government, or subject to the control of the Local 
Government the Chief Inspector, may, by written order, exempt, on such 
conditions, as it or he may deem expedient, any or all of the adult workers 
in any factory, or group or class of factories, from any or all of the provi- 
sions of Sections 34, 35, 36, 37, 38, 39 and 40, on the ground that the 
exemption is required to enable the factory or factories to deal with an 
exceptional press of work. 

(3) Any exemption given under Sub-section (2) in respect of 
weekly hours of work shall be subject to the maximum limits prescribed 
under Sub-section (4) of Section 43. 

(4) An order under Sub-section (2) shall remain in force for such 
periods as it may specify but in no case for more than two months from the 
date on which notice thereof is given to the manager of the factory. 

45. (1) The provisions of this Chapter shall, in their application 

Further restrictions on the to Women workers in factories, be supplemented 
employment of women. by the following further restrictions, namely: 
(4) no exemption from the provisions of Section 36 may be 
granted in respect of any woman; and 
(b) no woman shall be allowed to work in a factory except be- 
tween 6 a.m. and 7 p.m.: 


Provided that the Local Government may, by notification in the local 
official Gazette, in respect of any class or classes of factories and for the 
whole year or any part of it, vary the limits laid down in clause (b) to 
any span of thirteen hours between 5 a.m. and 7-30 p.m.: 

Provided further that, in respect of any seasonal factory or class of 
seasonal factories in a specified area, the Local Government may make 
rules imposing a further restriction by defining the period or periods of 
the day within which women may be allowed to work, such that the period 
or periods so defined shall lie within the span fixed by clause (b) or under 
the above proviso and shall not be less than ten hours in the aggregate. 

(2) The Local Government may make rules providing for the 
exemption from the above restrictions, to such extent and subject to such 
conditions as it may prescribe, of women working in fish-curing or fish- 
canning factories where the employment of women beyond the said hours 
is necessary to prevent damage to or deterioration in any raw material. 

(3) Rules made under Sub-Section (2) shall remain in force for not 
more than three years. i 


46. Where a worker works on a shift which extends over midnight, 
the ensuing day for him shall be deemed to be 
the period of twenty-four hours beginning when 
such shifts end, and the hours he has worked after 
midnight shall be counted towards the previous day: 

Provided that the Local Government may, by order in writing, 
direct that in the case of any specified factory or any specified class of 
workers therein the ensuing day shall be deemed to be the period of twenty- 


Special provisions for 
night shifts. 


88 


four hours beginning when such shift begins and that the hours worked 
before midnight shall be counted towards the ensuing day. 


47. (1) Where a worker in any factory works for more than sixty 
hours in any week, or where’a worker in a factory 
other than a seasonal factory works for more 
than ten hours in any day, 

‘he shall be entitled in respect of the overtime worked to pay at the 
rate of one-and-a-half times his ordinary rate of pay. 

(2) Where a worker in a factory other than a seasonal factory works 
for more hours in any week than are permitted under Section 34, he shall 
be entitled, in respect of the overtime worked excluding any overtime in 
respect of which he is entitled to extra pay under Sub-section (1), to pay 
at the rate of one-and-a-quarter times his ordinary rate of pay. 

(3) Where any workers are paid on a piece rate basis, the Local 
Government in consultation with the industry concerned may for the 
purposes of this section fix time rates as nearly as possible equivalent to the 
average rate of earnings of those workers, and the rates so fixed shall be 
deemed to be the ordinary rates of pay of those workers for the purpose of 
this section. 

(4) The Local Government may prescribe the registers that shall 
be maintained in a factory for the purpose of securing compliance with the 
provisions of this section. 


Extra pay for overtime. 


48. No adult worker shall be allowed to work in any factory on 

. any day on which he has already been working 

in any other factory, save in such circumstances 

as may be prescribed. 

49. The Local Government may make rules providing that in any 

- _ specified class or classes of factories work shall 

Peace of overlapping not be carried on by a system of shifts so arranged 

that more than one relay of workers is engaged 

in work of the same kind at the same time, save with the permission of the 

Local Government and subject to such condition as it may impose, 
either generally or in the case of any particular factory. 


Restriction on double 
employment. 


CHAPTER V 
SPECIAL PROVISIONS FOR ADOLESCENTS AND CHILDREN 


50. No child who has not completed his twelfth year shall be 


Prohibition of employ- allowed to work in any factory. 
ment of young children. 


51. No child who has completed his twelfth year and no adolescent 
Non-adule workers to shall be allowed to work in any factory unless— 


carry token giving refer- 
ence to certificates of fitness. 


(a) a certificate of fitness granted to him under Section 52 is 
in, the custody of the manager of the factory, and 

(b) he carries while he is at work a token giving a reference to 
such certificate. 
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52. (1) A. certifying surgeon shall, on the application of any 

Gusheita ae finen, young person who wishes to work in a factory, or 

of the parent or guardian of such person, or of 

the manager of the factory in which such person wishes to work, examine 
such person and ascertain his fitness for such work. 

(2) The certifying surgeon, after examination, may grant to such 
person, in the prescribed form,— 

(a) a certificate of fitness to work in a factory as a child, if he 
is satisfied that such person has completed his twelfth year, that 
he has attained the prescribed physical standards(if any), and that 
he is fit for such work; or 

(6) a certificate of fitness to work in a factory as an adult, if 
he is satisfied that such person has completed his fifteenth year and 
is fit for a full day’s work in a factory. 

(3) A certifying surgeon may revoke any certificate granted under 
Sub- sectión (2) if, in his opinion the holder of it is no longer fit to work 

in the capacity stated therein in a factory. 

(4) Where a certifying surgeon or a aont authorized under 
Sub-section (2) of Section 12 refuses to grant a certificate or a certificate 
of the kind requested, or revokes a certificate, he shall, if so requested by 
any person who could have applied for the certificate, state his reasons in 
writing for doing so. 

53. (1) An adolescent who has been granted a certificate of fitness 

to work in a factory as an adult, under clause 
(b) of Sub-section (2) of Section 52, and who 
while at work in a factory, carries a token giving 
reference to the certificate, shall be deemed to be an adult for all the purposes 
of Chapter IV. 

(2) An adolescent who has not been granted a certificate of fitness 
to work in a factory as an adult, under Sub-section (2) of Section 52, 
shall, notwithstanding his age, be deemed to be a child for the purposes of 
this Act. 

54. (1) No child shall be allowed to work in a factory for more 

Restrictions on the than five hours in any day. 
working hours of a child. 

(2) The hours of work of a child shall be so arranged that they shall 
not spread over more than seven-and-a-half hours in any day. 

(3) No child shall be allowed to work in a factory except between 
6 am. and 7 p.m.: 

Provided that the Local Government may, by notification in the local 
official Gazette in respect of any class or classes of factories and for the 
whole year or any part of it, vary these limits to any span of thirteen 
hours between $ a.m. and 7-30 p.m. 

(4) The provisions of Section 35 shall apply also to child workers, 
but no exemption from the provisions of that section may be > in 
respect of any child. 

(5) No child shall be allowed to work in any factory on any day 
on which he has already been working in another factory. 


Effect of certificare 
granted to adolescent. 
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55. (1) There shall be displayed and correctly maintained in every 

factory, in accordance with the provisions of Sub- 

section (2) of Section 76, a Notice of Periods for 

Work for Children, showing clearly the periods 
within which children may be required to work. 

(2) The periods shown in the Notice required by Sub-section (1) 
shall be fixed beforehand in accordance with the method laid down for 
adults in Section 39 and shall be such that children working for those 
periods would not be working in contravention of Section 54. 

(3) The provisions of Section 40 shall apply also to the Notice of 
Periods for Work for Children. 

(4) The Local Government may make rules prescribing forms for 
the Notice of Periods for Work for Children and the manner in which it 
shall be maintained. 

56. (1) The manager of every factory in which children are employed 

Register of Chlad shall maintain a Register of Child Workers 
Workers showing— 

(a) the name of each child worker in the factory, 

(b) the nature of his work, 

(c) the group, if any, in which he is included, 

(d) where his group works on shifts, the relay to which he is 
allotted, 

(e) the number of his certificate of fitness granted under Section 
52, and 

(f) such other particulars as may be prescribed. 

(2) The Local Government may make rules prescribing the form 
of the Register of Child Workers, the manner in which it shall be 
maintained, and the period for which it shall be preserved. 

57. No child shall be allowed to work otherwise than in accordance 

with the Notice of Periods for Work for Children 
ec ek Work to “erg. displayed under Sub-section (1) of Section 55 
` Register. and the entries made beforehand against his name 
in the Register of Child Workers maintained under 

Sub-section (1) of Section 56. 
58. Where an Inspector is of opinion— 


Notice of Periods for 
Work for Children. 


Power to require medical 
examination 2 
(4) that any person working in a factory without a certificate of 
fitness is a child or an adolescent, or 
(b) that a child or adolescent working in a factory with a certi- 
ficate is no longer fit to work in the capacity stated therein, 
he may serve on the manager of the factory a notice requiring that such per- 
son, or that such child or adolescent, as the case may be, shall be examined 
by a certifying surgeon or by a practitioner authorized under Sub-section (2) 
of Section 12, and such person, child or adolescent shall not, if the Inspec- 
tor so directs, be allowed to work in any factory he has been so examined 
and has been granted a certificate of fitness or a fresh certificate of fitness, 
as the case may be. 
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Pewer to make rules. 59. The Local Government may make rules— 


(4) prescribing the forms of certificates of fitness to be granted 
under Section 52, providing for the grant of duplicates in the event 
of loss of the original certificates, and fixing the fees which may be 
charged for such certificates and such duplicates; 

(b) prescribing the physical standards to be attained by children 
and adolescents; 

(c) regulating the procedure of certifying surgeons under this 
Chapter, and specifying other duties which they may be required to 
perform in connection with the employment of children and adoles- 
cents in factories; and 

(d) providing for any other matter which may be expedient in 
order to give effect to the provisions of this Chapter. 


CHAPTER VI 
PENALTIES AND PROCEDURE 


Penalty for contraventions 60 
of Act and rules, Š 


(a) there is any contravention— 


If in any factory— 


(i) of any of the provisions of Sections 13 to 29 inclusive, or 
(ii) of any order made under any of the said sections, or 
(iii) of any of the sections read with rules made in pursuance 
thereof under clause (a) of Section 32, or 
(iv) of any rule made under any of the said sections or under 
clause (b), clause (c), or clause (g) of Section 32 or Section 33, or 
(v) of any condition imposed under sub-section (3) of Section 
31, or 
(b) any person is allowed to work in contravention— 
(i) of any of the provisions of Sections 34 to 38 inclusive, 42, 
45 and 48, or 
(i) of any rule under any of the said sections, or under 
Section 49, or 
(äi) of any condition attached to any exemption granted 
under Section 43 or Section 44 or Section 45 or to any permission 
granted under Section 38 or Section 49, or ` 
(c) there is any contravention of any of the provisions of Sections 
39 to 41 inclusive or of any rule made under Section 39, Section 41 
or Section 47, or of any condition attached to any exemption granted 
under Section 41 or to any modification or relaxation made under 
Section 44, or 
(d) any person is not paid any extra pay to which he is entitled 
under the provisions of Section 47, or g 
(e) any adolescent or child is allowed to work in contravention of 
any of the provisions of Sections 50, 51, 54, 55, 57 and 58, or 
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(f) there is any contravention of Section 55 or Section 56 or of 
any rules made under either of these Sections, or under clause (d) 
of Section $9, i 
the manager and occupier of the factory shall each be punishable with fine 
which may extend to five hundred rupees: 


Provided that if both the manager and the occupier are convicted, the 
aggregate of the fines inflicted in respect of the same contravention shall not 
exceed this amount. 


61. If any person who has been convicted of any offence punishable 
Enhanced penalty in cer- under clauses (b) to (f) inclusive of Section 60 
tain cases after previous js again guilty of an offence involving a contraven- 
convichon tion of the same provision, he shall be punishable 
on the second conviction with fine which may extend to seven hundred and 
fifty rupees and shall be less than’ one hundred rupees, and if he is so guilty, 
shall be punishable on the third or any subsequent conviction which may 
extend to one thousand rupees and shall not be less than two hundred and | 
fifty rupees: 
Provided that for the purposes of this section no cognizance shall be 
taken of any conviction made more than two years before the commis- 
sion of the offence which is being punished: 


Provided further that the Court, if it is satisfied that there are excep- 
tional circumstances warranting such a course, may, after recording its 
reasons in writing, impose a smaller fine than is required by this section. 


62. An occupier of a factory who fails to give any notice required 
Penalty for failure to give by sub-section (1) or sub-section (2) of Section 
notice of commencement of 9 shall be punishable with fine which may extend to 


work or of change of 
safle: five hundred rupees. 


63. Whoever wilfully obstructs an Inspector in the exercise of any 
power under Section 11, or fails to produce on 
demand by an Inspector any registers or other 
documents in his custody kept in pursuance of 
this Act or of any of the rules made thereunder, or conceals or prevents 
any worker in a factory from appearing before or being examined by an 
Inspector shall be punishable with fine which may extend to five hundred 
rupeés, 


Penalty for obstructing 
Inspector. 


64, “A manager of a factory who fails to give notice of an accident 
as required under Section 30 shall be punishable 


Penalty for failure to give H í 
E E ee eer acieh with fine which may extend to five hundred 
rupees. 


65. If in respect of any- factory any return is not furnished as 
ET area required under Section 77, the manager and the 
make tous aure to occupier of the factory shall each be liable to fine 
` 2 which may extend to five hundred rupees: 

Provided that if both the manager and the occupier are convicted, 
the aggregate of the fines inflicted shall not exceed this amount. 
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66. Whoever smokes, or uses a naked light or causes or permits any 

ee . such light to be used in. the vicinity of any 

ane ned lig anes inflammable material in a factory shall be 

of inflammable material. punishable with fine which may extend to five 
hundred rupees. i 


Exception—This provision does not extend to the use, in accordance 
with such precautions as may be prescribed, of a naked light in the course 
of a manufacturing process. 


67. Whoever knowingly uses or attempts to use, as a certificate 
granted to himself under Section 52, a certificate 
granted to another person under that section, 
or who, having procured such certificate, know- 
ingly allows it to be used, or an attempt ta use it to be made, by another 
person, shall be punishable with fine which may extend to twenty rupees. 


68. Ifa child works in a factory on any day on which he has already 

been working in another factory, the parent or 

Penalty on guardian for suardian of the child or the person having custody 
permitting double employ- : Te ‘ 

dene of a Child: of or control over him; or obtaining any direct 

benefit from his wages, shall be punishable with 

fine which may extend to twenty rupees, unless it appears to the Court 

that the child so worked without the consent, connivance or wilful default 

of such parent, guardian or person. 


Penalty for using false 
certificate. 


69. A manager of a factory who fails to display the notice required 
under sub-section (1) of Section 76 or by any 
rule -made under this Act, or to display or 
maintain any such notice as required by sub- 
section (2) of that section, shall be punishable with fine which may extend 
to five hundred rupees. 


70. (1) Where the occupier of a factory is a firm or other 
Determination of “occu association of individuals, any one of the individual 
pier” for purposes of this partners or members thereof may be prosecuted and 
Chapter. punished under this Chapter for any offence for 
which the occupier of the factory is punishable: 


Penalty for failure to 
display certain notices. 


Provided that the firm or association may give notice to the Inspector 
that it has nominated one of its number who is resident in British India to be 
the occupier of the factory for the purposes of this Chapter, and such 
individual shall so long as he is so resident be deemed to be the occupier for 
the purposes of this Chapter until further notice cancelling his nomination 
is received by the Inspector or until he ceases to be a partner or member 
of the firm or association. 


(2) Where the occupier of a factory is a company, any one of the 
directors thereof, or, in the case of a private company, any one of the 
shareholders thereof, may be prosecuted and punished under this Chapter 
for any offence for which the occupier of the factory is punishable. 

Provided that the company may give notice to the Inspector that it 
has nominated a director, or, in the case of a private company, a shareholder, 
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who is resident in either case in British India to be the occupier of the 
factory for the purposes of this Chapter, and such director or shareholder 
shall so long as he is so resident be deemed to be the occupier of the factory 
for the purposes of this Chapter until further notice cancelling his 
nomination is received by the Inspector or until he ceases to be a director 
or shareholder. 


71. (1) Where the occupier or manager of a factory is charged 

with an offence against this Act, he shall be 

Exemption of occupier or entitled upon complaint duly made by him to 

manager from liability in h h h h th 

Cartain casis. ave any other person whom he charges as the 

actual offender brought before the Court at the 

time appointed for hearing the charge; and if, after the commission of the 

offence has been proved, the occupier or manager of the factory proves 
` to the satisfaction of the Court— 


(4) that he has used due diligence to enforce the execution 
of this Act, and 


(5) that the said other person committéd the offence in 
question without his knowledge, consent or connivance, 


that other person shall be convicted of the offence and shall be liable to 
the like fine as if he were the occupier or manager, and the occupier or 
manager shall be discharged from any liability under this Act. 


(2) When it is made to appear to the satisfaction of the Inspector 
at any time prior to the institution of the proceedings— 


(a) that the occupier or manager of the factory has used all 
due diligence to enforce the execution of ‘this Act, and 

(b) by what person the offence has been committed, and 

(c) that it has been committed without the knowledge, 
consent or connivance of the occupier or manager, and in 
contravention of his orders, 


the Inspector shall proceed against the person whom he believes to be'the 
actual offender without first proceeding against the occupier or manager 
of the factory, and such person shall be liable to the like fine as if he were 
the occupier or manager. 


72. If a child over the age of six years is found inside any part of 

Presumption as to em- a factory in which children are working, he shall, 

ployment. until the contrary is proved, be deemed to be 
working in the factory. 


73. (1) When an act or omission would, if a person were under 
or over a certain age, be an offence punishable 
under this Act, and such person is in the opinion 
of the Court apparently under or over such age, the burden shall be on 
the accused to prove that such person is not under or over such age. 


Evidence as to age. 


(2) A declaration in writing by a certifying surgeon relating to a 
worker that he has personally examined him and believes him to be under 
or over the age set forth in such declaration shall, for the purposes of this 
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Act, be admissible as evidence of the age of that worker. 


74. (1) No prosecution under this Act, except a prosecution 
under Section 66, shall be instituted except by 


Cognizance of offences. a A : 
or with the previous sanction of the Inspector. 


(2) No court inferior to that of a Presidency Magistrate or of a 
Magistrate of the first class shall try any offence against this Act or any 
rule or order made thereunder, other than an offence under Section 66 
or Section 67. 


75. No Court shall take cognizance of any offence under this Act 
or any rule or order thereunder, other than an 
offence under Section 62 or Section 64, unless 
complaint thereof is made within six months of the date on which the 
offence is alleged to have been committed: 


Limitation of prosecutions. 


Provided that when the offence consists of disobeying a written order 
made by an Inspector, complaint thereof may be made within twelve 
months of the date on which the offence is alleged to have been 
committed. 


CHAPTER VII 
SUPPLEMENTAL 


76. (1) In addition to the notices required to be displayed in any 
Display of factory factory by this Act or the rules made there- 
notices. under, there shall be displayed in every factory 
a notice containing such abstracts of this Act and of the rules made 
thereunder, in English and in the vernacular of the majority of the 
workers, as the Local Government may prescribe. 


(2) All notices required to be displayed in factory shall be 
displayed at some conspicuous place at or near the main entrance to the 
factory, and shall be maintained in a clean and legible condition. 


77. The Governor-General in Council may make rules requiring 
Power of Governor-Genee Occupiers or managers of factories to submit 
ral in Council to make such returns, occasional or periodical, as may in 
rules. his opinion be required for the purposes of this 

Act. 
78. All rules made by a Local Government under this Act shall be 


Centrol of rules made by subject to the control of the Governor-General in 
Local Governments, Council. 


79. (1) All rules made under this Act shall be subject to the 
condition of previous publication, and the date 
to be specified under clause (3) of Section 23 
of the General Clauses Act, 1897, shall not be less than three months 
from the date on which the draft of the proposed rules was published. 


(2) All such rules shall be published in the Gazette of India or the 
local official Gazette, as the case may be, and shall, unless some fater date 
is appointed, come into force on the date of such publication. 


Publication of rules. 
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80.. This Act shall apply to factories belonging to the Crown. 


Application to 
factories. 


81. No suit, prosecution or other legal proceedings shall lie against 
any person for anything which is in good faith 
done or intended ta be done under this Act. 
82. The enactments mentioned in the Schedule are hereby repealed to 
Repeal and savings. the extent specified in the fourth column thereof: 


Provided that anything done under the said enactments which could 
have been done under this Act, if it had then been in force, shall be deemed 
to have been done under this Act. 


Crown 


Protection to persons 
acting under this Act. 


THE SCHEDULE 
ENACTMENTS REPEALED 


(See Section 82) 











Year No. Short zitle Extent of repeal 
1 2 3 4 
1911 _ XII | The Indian Factories Act, 1911 The whole. 
1922 Il | The Indian Factories ee) 
Act, 1922 . The whole. 
1923 IX | The Indian Factories (Amendment) 
Act, 1923 The whole. 
1926 XXVI | The Indian Factories Amende 
Act, 1926 f The whole. 
1930 VII | The Repealing and Smenn an 
1930 So much of the First 
Schedule as re- 
lates to the Indian 
Factories Act, 
1911. 
1931 XMM | The Indian Factories (Amendment) , 
Act, 1931 .. | The whole, | : 
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` U. P. DISTRICT BOARDS (THIRD AMENDMENT) ACT 
(No. XVI oF 1934)* 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
OF AGRA AND OUDH] 
AN 
ACT 


To amend the United Provinces District Boards Act, 1922 (X of 1922) 


WuHereas it is expedient to amend the United Provinces District 
Boards Act, 1922 (X of 1922), for the purpose of removing certain 
defects and deficiencies which have come to light in its working; It is 
hereby enacted as follows: . 


1. This Act may be called the United Provinces District Boards 


Short title. (Third Amendment) Act, 1934. 
‘2. Ia this Act the expression “principal Act” means the, United 
" Definition. Provinces District Boards Act, 1922. 


3. In Section 9 of the principal Act a semicolon shall be substituted 
nn for the colon after the word “expired” at the end 
crag ees pv cere of clause (f), the word “or” shall be inserted 
Aer S after the semicolon and the following shall be 


added as clause (g): 
“(g) is in arrears in the payment of any sum to which Section 
133 applies after the board has issued or become entitled to issue 
to him a notice of demand under Section 135.” f 
4. (1) In Sub-section (1) of Section 35 of the principal Act the 


_Amendment of Sub-sec- following amendments shall be made, namely: 
tion (1) of Section 35 of 


the principal Act. : 

(i) The words “a chairman, member or” shall be inserted instead 
of the word “an” between the words “being” and “officer”; and 

(ii) the following shall be added after the words “government 

. Servants”: 

“and being sufficiently educated to render beyond question his 
ability to read and write English or one of the vernaculars of the 
province.” 

(2) For the fullstop at the end of the proviso to Sub-Section (1) 
of Section 35 of the principal Act, a colon shall be substituted, and the 
following shall be added: ; 

“Provided also that in case of doubt about the educational 
qualification the decision of Government shall be final.”° 

§. In the proviso to Section 36 of the principal Act the word 

Amendment of Section 36 “previous” shall be added between the words 
of the principal Act. “without the” and “sanction.” 
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6. After Section 39 of the principal Act the following shall be added 


Insertion of new Section gs Section 39-A: 
39-A. 


“39-A. Where the chairman of a board is not otherwise a 
member of the board he shall ex officio be a member of the board 


so long as he continues to be chairman.” 


7. In the fourth proviso of Section 42 of the principal Act a 
comma shall be inserted instead of the word “and” 
occurring between the words “engineer” and “the 
tax officer” and the words “and the accountant” 
shall be added after the words “the tax officer.” 


8. From line 1 of clause (4) of Section 114 of the principal Act the 
word “ordinzrily” shall be deleted, and at the end 


a comma shall be substituted for the semicolon 
and the following words added: 


“provided that such person has so resided or carried on business 
P P 
for a total period of at least six months in the year under 
assessment;” 


The following words shall also be added to the Explanation: 


“The words ‘carrying on business’ do not apply to service under 
Government or a local body.” 


9. Inline 1 of Section 121 of the ‘principal Act the words “or 
Amendment of Section suspending” shall be inserted after the word 
121 of the principal Act. “abolishing.” 


10. (1) The word “and” occurring at the end of clause (1) of 
Sub-section (1) of Section 173 of the principal 
Act shall be deleted and for clause (m) the 
following clauses shall be substituted, namely: 


“(mm) all matters similar to those set forth in clauses (e) to (H) 
and not otherwise provided for in this sub-section; and 


(7) all matters similar to those set forth in clauses (a) to (d) 
and not otherwise provided for in this sub-section.” 


(2) In Sub-Section (2) of Section 173 of the principal Act (m) shall 
be substituted for {}). 


11. To Sub-section (2) of Section 174 of the principal Act the 
Addison of a new clause following shall be added as clause (w): 
to Sub-section (2) of Sec- 
tion 174 of the principal 
Act. 


Amendment to Section 82 
of the principal Act. 


Amendment of Section 
114 of the principal Act 


Amendment of Section 
173 of the principal Act. 


“(w) providing for the inspection of weights and measures.” 


12. In Sub-sections (1) and (4) of Section 177 of the principal Act 


Amendment of Section (17) shall be substituted for (1). A 
177 of the principal Act. 
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U. P. MUNICIPALITIES (SECOND AMENDMENT) ACT 
(No. XVII oF 1934)* 


[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
AGRA AND OUDH] 


AN 
ACT 
Further to amend the United Provinces Municipalities Act, 1916 


WHEREAS it is expedient to amend the United Provinces Municipalities 
Act, 1916, for the purpose of removing certain difficulties and defects 
which have come to light in its working; It is hereby enacted as follows: 


1. This Act may be called the United Provinces Municipalities 


Short title. (Second Amendment) Act, 1934. 
2. In this Act the expression “the principal Act” shall mean the 
Definition. en Provinces Municipalities Act, 1916 (II of 


3. In Sub-section (1) of Section 7 of the principal Act for the word 
“preparing” occurring at the beginning of clause 
(r) the following words shall be substituted, 
namely: 


. Amendment of Section 7 
„of principal Act. 


“prompt attention to official letters and preparation of”. 
4. In Section 27 of the principal Act the words “under the preceding 
section” shall be deleted, a comma shall be 
substituted for the fullstop at the end of the 
section and the following words be added, namely: 
“provided that no such declaration shall be made about any 
candidate who was not a party to the election petition or who was 
not given an opportunity of being heard under Section 26.” ` 
5. Section 38-A of the principal Act shall be repealed. 
Repeal of Section 38-A 
of principal Act. 
6. (i) In Sub-section (1) of Section 40 of the principal Act for 
Amendment of Section 40 Clauses (b) and (c) the following clause shall 
of principal Act. be substituted, namely: : 
“(b) is or becomes subject to any disqualification specified in 
clauses (a) to (e) of Sub-section (3) of Section 14; or”, 
and the existing clauses (d), (e) and (f) shall be re-lettered as (c), (d) 
and (e) respectively. , 
(ii) In Sub-section (2) of Section 40 of the principal Act for the 


aon 


Amencrient of Secticn 27 
of principal Act. 
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words and letters “under clause (d), (e) or (f)” the following words 
and letters shall be substituted, namely: 


“under clause (c), (d) or <e)? 


7. In Sub-section (2) of Section 41 of the principal Act between 
Amendment of Section 41 the words “preceding section” and “shall not” 
of principal Act. the following words shall be inserted, namely: 
“on the ground that he is an undischarged insolvent.” 


8. In clause (4) of Section 50 of the principal Act between the 
Amendment of Section 50 figures “70” and “75” the following figures and 
of principal Act. words shall be inserted, namely: 
“74 and the provisos to sections.” 


Amendment of Section 68 9. In Sub-section (1) of Section 68 of the 
of principal Act. principal Act, 
(a) after the words “appoint an engineer” the following words 
shall be inserted, namely: 
“an assistant engineer”, 


(b) between the words “qualified” and ‘“‘sub-overseer” the 
following words shall be inserted, namely: 
“overseer or”. 


10. In Section 73 of the principal Act a semi-colon shall be 
Amendment of Section 73 substituted for the fullstop at the end of the 
of principal Act. section and the following words be added, namely: 
“and shall also be subject in case of dismissal or removal of servants 
on a monthly salary exceeding Rs. 30 or in a city Rs. 75, to an 
appeal to the local Government which must be presented to the 
local Government within one month of the date on which the order 
of dismissal or removal is communicated to the person in respect of 

whom the order is made”. 


11. In Section 93 of the principal Act for the words “The Sanitary 
Engineer, the Sanitary Commissioner or Deputy 
Sanitary Commissioner” the following words shall 
be substituted, namely: 

“The Superintending Engineer, Public Health Department, the 
Director of Public Health or Assistant Director of Public Health.” 


12. In clause (f) of Sub-section (1) of Section 147 before the 
words “the valuation” and after the comma 
following the word “owner” the following shall 
be inserted, namely: 


Amendment of Section 93 
of principal Act. 


Amendment of Section 147 
of principal Act. 


“or on satisfactory evidence that the owner is untraceable and 
the need for reduction established, upon its own initiative.” 


13. In Section 279 of the principal Act after the words “fails to 
Amendment of Section 279 give” the fcllowing words shall be added, namely: 
of principal Act. 


within twenty-four hours of becoming so cognizant.” 
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14. In.Sub-section (1) of Section 282 of the principal Act for the 
Amendment of Sub-sec- words “the Sanitary Commissioner” the following 


tion (1) of Section 282 of words shall be substituted, namely: 
principal Act. 


“the Director of Public Health,” 


15. The word “and” at the end of clause (1) of Sub-section (1) 
of Section 297 of the principal Act shall be deleted 
and for clause (#) the following clauses shall be 
substituted, namely: 
“(n) all matters similar to those set forth in clauses (e) to (7m) 
and not otherwise provided for in this sub-section; and 
(o) all matters similar to those set forth in clausés (4) to (d) 
and not otherwise provided for in this sub-section;” 
and in line three of Sub-section (2) of this section “(m),” shall be 
substituted or “‘(m).” 
16. (i) In Sub-section (1) of Section 301 of the principal Act 
- _ between the words and figures “of Section 297” 
Amendment of Section and “shall be subject” the following words and 
301 of principal Act. . 
figures shall be inserted, namely: 


Amendment of Section 
297 of principal Act. 


“and under Section 19 of the United Provinces Primary 
Education Act, 1919.” 
(ii) In Sub-sections (1) and (4) of Section 301 of the principal 
Act “n” shall be substituted for “am.” 


17. For the entry in the second column against Section 68 of the 
Amendment of Fir, First Schedule to the principal Act the following 
Schedule of principal Act. shall be substituted, namely: 


“To appoint an engineer, an assistant engineer, a water-works 
engineer, a water-works superintendent, an electrical superintendent, 
a secretary or a qualified overseer or sub-overseer.” 


INDIAN INCOME-TAX (AMENDMENT) ACT 
(No. XXIX or 1934)* 
[Received the assent of the Governor-General on August 31, 1934.] 
An Act further to amend the Indian Income-tax Act, 1922, for a certain 
purpose. 
Wuereas it is expedient further to amend the Indian Income-tax Act, 
1922, for the purpose hereinafter appearing; It is hereby enacted as follows: 
1. This Act may be called the Indian Income-tax (Amendment) Act, 
Stort title. 1934, 
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Amendment of Section 49, 2. In Section 49 of the Indian Income-tax Act, 
Act XI ot 1922 1922,— . 


(a) in Sub-section (1),— 
(i) after the words “between the Indian rate of tax” the words 
A ' “or the appropriate rate of United Kingdom income-tax which- 
ever is less,” shall be inserted, and 
(i) the proviso shall be omitted; and 
(b) to Sub-section (2) the following clause shall be added, 


namely :—+ 


“(d) the expression ‘appropriate rate of United + Kingdom 
income-tax’ has the meaning assigned to that expression in Section 


27 of the Finance Act, 1920, as amended by the Finance Act, 
1927.” n 


SUMMARY OF RECENT CASES 

With a view to bring to the notice of the profession important 
decisions of the Allahabad High Court as early as possible, we have 
decided to publish every week short notes of recent cases. It will be 
obvious that-the publication of judgments in extenso must take 
time, though care is taken to report only those cases which either 
expound new rules of law or furnish instances of application of old 
settled rules to new sets of facts. Still the number of reportable 
decisions is large. ` It has grown in volume with the increase in the 
number of Judges in the High Court. It is plainly desirable that 
some sort of chronological order should be followed in reporting 
cases. This has been the practice of this journal in the past, though 
sometime the rule has been broken to ensure speedy publication of 
important judgments of the Privy Council or of the High Court. 
There must in any case be a delay of many weeks if not months 
before all the judgments can be reported in extenso. This delay 
may sometimes prove embarrassing to the members of the profession. 
It has, therefore, been decided to publish week by week short notes 
of rulings of all important decisions delivered since the beginning 
of this year. These notes will contain a short summary not only of 
those decisions which will be later fully reported but also of those 
cases which though not important enough to merit a fuller report 
may, still be usefully mentioned in a short note. An asterisk mark 
will indicate those cases in regard to which it is not intended to pub- 
lish a full report. Inasmuch as these notes will enable the members 

" of the profession to keep in touch with the latest decisions of the 
High Court, chronological order in the publication of fuller report 
will be' more strictly followed, though exception may occasionally 
be made regarding important Privy Council and Full Bench judg- 
ments. It should be clearly understood that this series is not in- 
tended to be a diary of all cases decided by the High Court. ° During 
the last 30 years that have lapsed since the publication of the Allah- 


2 , SUMMARY OF RECENT CASES 


abad Law Journal temptation has always been resisted to encumber 
the pages of the Law Journal with reports of cases which turn mainly 
upon facts and involve no substantial question of law, or are merely 
re-affirmance of older decisions. The same rule will be followed in 
the preparation of these notes. The main object will be to inform 
the members of the profession in the United Provinces and ‘elsewhere 
of the existence of all important judgments within a few weeks, ‘and 
long before the publication of fuller reports. 


SUMMARY OF RECENT CASES 


[The present intention is not to report in full cases marked with an asterisk* | 


CANTONMENT BOARD, ALLAHABAD v. HAZARI LAL GANGA Prasan 
Civ. Rev. 524 of 1932, decided on January 2, 1934, by Sulaiman C.J. & Mukerji J. 


Cantonments Act (II of 1924), Sec. 273 (1)—Suit for recovery of price of goods 
supplied to a Cantonment Board—Limitation. 


A suit for recovery of the value of goods supplied to a Cantonment Board 
does not fall within the description of suits mentioned in Sec. 273(1), Can- 
tonments Act, and Art. 52, Limitation Act, (and not the special rule of 
limitation mentioned in Sec. 273(3), Cantonment Act), applies to such a 
suit. 


Nanwan v. BisHEN LAL* 
Civ. Rev. 551 of 1932, decided on Jan. 2, 1934 by Sulaiman C. J. and Mukerji, J. 


Tenancy Act of 1926—Sec. 180(2)—Occupancy tenants—Joint khata—Private 
partition—One tenant lets out his land—Rent of khata in arrears—Zamindar 
distrains crops of lessee—Suit by lessee agarmst all occupancy tenants— 
Whether lies in Civil Court. 


Three occupancy tenants, who had a joint khata, divided the land for 
purposes of cultivation. One of ‘the tenants let out a portion of the land 
which fell to his share to one L. L, in his turn, sublet a portion to the 
plaintiffs. The rent payable for the whole khata being in arrears, the 
~-zamindar distrained the crops an the land of the plaintiffs. Thereupon 
the plaintiffs brought the suit out of which this revision arose in the Court 
of Small Causes to recover the amount realised from their crop. The 
defendants to the suit were the three occupancy tenants as also L, the 
immediate landlord of the plaintiffs. No relief was claimed against Z. 
The Small Cause Court held that the suit fell within Section 180, Agra 
Tehancy Act of 1926, and directed the plaint to be returned. On revision 
the High Court held that all the three occupancy tenants were defaulters, 
and the suit fell within Sub-section (2) of Section 180, Agra Tenancy Act. 
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Monicrear Boarp, BENARES v. KrisHNA & Co.* 


S. A. 1266 of 1931 decided on January 3, 1934, by Young, J. 


Words and Phrases— Herdwere’—W bether includes electric fans. 
` Certain electrical suppliers filed a suit against the Municipal Board Benares 
claiming the return of the octroi duty they had to pay on electric fans 
imported into Benares. The Municipality relied on Article 82 of the Schedule 
of Octroi rates dated 1922, which includes the word “hardware”, as giving 
them authority to charge Octroi duty on the fans in question. The lower 
Courts decreed the plaintiff’s suit. On second appeal to the High Court, 
Young J. dismissed the appeal and held that the word ‘hardware’ did not 
include an electric fan, and the Municipality was not empowered to charge 
Octroi duty on electric fans under the head of ‘hardware’. 
The Benares Municipal Board has now by sanction of the Governor-in- 
Council added in May 1932 as subject to Octroi duty “All forms of elec- 
. tric goods including electric lights and fans”. 


SECRETARY OF STATE FOR INDIA IN Counci v, SONKALI 
Civ. Rev. 264 of 1933 decided on January 3, 1934, Sulaiman C. J. 8 Mukerji J. 


Civil Procedure Code, Or. 44, R. 1—Interpretation of—Application to be allowed 
to appeal as pauper—Court issues notice—Whether Court can still consider 
that decree is contrary to law. 

Where a person applies to be allowed to appeal as a pauper, the Court has 
first to consider whether prima facie there is any ground fot the rejection 
of the application. If the application is rejected the whole matter ends 
there. If the application is not rejected, a notice is to go to the Government 
Pleader and the respondent and when they appear the Court has to decide 
on hearing them whether the applicant is in a position to pay the court-fee 
and further whether the decree is one which is contrary to law or to some 
usage having the force of law or is otherwise erroneous or unjust. 

Mst. Hubraji v. Bal Karan Singh, I. L. R. 54 All. 394 dissented from; 
Tilak Mabto v. Akhil Kishore, I. L. R. 10 Pat. 606 F. B. followed. 


= “Ram Kaxt v. BR BHADARMAN TEWARI 
Civi: Rev. 123 of 1933 decided on January 3.1934, Sulaiman C.J. S Mukerji J. 


Limitation Act, Art. 182—Step in aid of execution—Meaning of—Judgment- 
Debtor dead—Application for transfer of execution—Application for execu- 
~ tion—Whether steps in aid of execution. 
An application for the transfer of the execution of a decree made at a 
timè when the judgment-debtor is dead is a valid application to take steps 

in aid of execution. - - 


2 


An application for execution made at a time when the judgment-debtor 
is dead, which is therefore not in accordance with law, cannot be treated as 
_ a good application to take some step in aid of execution. . 
' Madbo Prashad x. Kesho Prashad 1. L. R. 19 All. 337 followed; Bipin Behari 
Mitter v. Bibi Zobra I. L. R. 35 Cal. 1047 dissented from. 
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Harari BEGAM v.-SyED. Jawan, ALI- SHAH 
L. P. A. 34 of 1933, decided on January 4, 1934, by Mukerji & King, JJ. 


Criminal Procedure Code, Sec. 491 and Letters Patent:of the Allahabad High Court, 
Clause (10)—A Judge of the High Court dismisses an application under Sec. 
491—Whether appeal les under clause (10). 


No appeal lies under Clause(10) of the Letters Patent (of the Allahabad 
High Court) from an order dismissing an application under Sec. 491, Cri- 
minal Procedure Code. f 


AHMAD Att v. Raman Raza* 
S. A. 202 of 1930, decided on January 11, 1934 by Sulaiman C. J. and Mukerji, J. 


Limitation Act, Art. 132—Snit by vendor to enforce statutory charge under Sec. 
55(4)(b) Transfer of Property Act—Limitation. 


Where part of the purchase money is left in the hands of the vendee 
for payment to the vendor’s nominee, the vendor has a statutory charge 
upon the property in the hands of the buyer under Section 55 (4) (E), 
Transfer of Property Act, and a suit to enforce this charge comes under 
Art. 132, Limitation Act, and the starting point of limitation is the date 
of the sale-deed. 


Must IMRAN v. COLLECTOR OF BIJNORE* 
S. A. 468 of 1930, decided on January 16, 1934, by Sulaiman C. J. and Mukerji, J. 


Limitation Act, Sec. 6—Lunatic—Estate under Comt of Wards—Collector sues 
for recovery of money due to lunatic—Limitation—Court of Wards Act, 
Secs. 12 and 55—-Whether estate vests in Court of Wards. 


The Court of Wards having assumed superintendence of the estate of a 
lunatic, the Collector in charge of the property sued the defendant, who 
had held possession of the estate of the lunatic as manager, to recover the 
money due to the lunatic from the defendant. The defendant pleaded 
that more than three years having elapsed from the date when he was 
discharged from management, the suit was barred by time. On these 
facts the learned judges observed: “It is admitted that the lunatic is stall un- 
der a disability, and it must, therefore, be held that he is protected under 
Section 6, Limitation Act. The mere fact that there was a guardian on 
his behalf who could have sued earlier, would not deprive him of the 


protection given by that section.” 


On the effect of Sections 12 and 55, U. P. Court of Wards Act, the 
learned judges remarked:—‘tUnder Sec. 12, Court of Wards Act, the Court 
of Wards merely assumes superintendence of the property of any pro- 
prietor, the estate does not vest in the Court of Wards. No doubt Sec- 
tion, 55 of the Act provides that the Collector in charge of the property 
should sue and be sued, but that is a mere matter of procedure and does 
not affect the law of limitation.” 
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SuNDER Lax v. Raza BEGAM 
Civ. Rev. 7 of 1933, decided on January 2, 1934 by Sulaiman, C. J. and Mukerji, J. 


Civil Procedure Code, Sec. 115—Court grants an application for amendment of a 
plaint—Whether revision lies. 


When a Court grants an application for amendment of a plaint, it can- 
not be said that a case has been decided within the meaning of Section 115, 
Civil Procedure Code. 


The plaintiff brought a suit for recovery of possession of one-half share 
` of a house in the Court of a Munsif. The principal defendant, who was 
alleged to be a trespasser by the plaintiff, pleaded that the suit was not 
cognizable by the munsif as the value of the share was over Rs. 5,000. 
Thereupon the plaintiff applied for amendment. She said that the 
defendant had considerably added to the house, and all that the plaintiff 
wanted was that the house be restored to its original condition and the 
additions be demolished. The learned munsif allowed the plaint to be 
amended. The High Court held that no revision was maintainable as no 
case had been decided within the meaning of Section 115, Civil Procedure 
Code. 


Kishen Lal v. Ram Chandra, 1933 A. L. J. 268 not applied. 


Manowar SINGH v. Haxm™ RIAZUDDIN 
E. S. A. 1574 of 1931, decided on Jan. 9, 1934 by Sulaiman, C. J. and Mukerji, J. 


Bundelkhand Land Alienation Act, Sec. 16—Money decree against agriculturists 
in Bundelkhand—Decree-holder applies for execution by appointment of re- 
ceiver—Whether application can be granted. 


The decree-holder had obtained a simple money decree against the judg- 
ment-debtors who were agriculturists in Bundelkhand. Under Section 16 
of the U. P. Bundelkhand Land Alienation Act (II of 1903) no land 
belonging to a member of an agricultural tribe shall be sold in execution 
of a decree or order of any civil or revenue court. The decree-holder’s 
application for execution by attachment and sale having proved infruc- 
tuous, he applied for the appointment of a receiver of the judgment- 
debtor’s property. The munsif granted his application and appointed a 
receiver and the District Judge on appeal affirmed that order. 


On second appeal the High Court held that the prohibition in the 
Bundelkhand Land Alienation Act was confined to the sale in execution of 
any decree or order of a civil or revenue court, and there was no express 
prohibition against the receipt of income by the receiver and its dis- 
bursement. As one of the modes of executing a decree prescribed in Sec- 
tion 51, Civil Procedure Code, was by appointment of a receiver, that 
method was open to the execution Court and there was nothing in the 
Bundelkhand Land Alienation Act which took away that power. 

Hanuman Prashad v. Balbbaddar Prashad, Ex. F. A. 185 of 1933 decided 
on September 7, 1933, approved; H:ra Lal v. Manni Lal, F. A. F. O. 220 
of 1930, dissented from. 
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Ram Prasan RAM v. JADUNANDAN 
E. S. A. 92 of 1932, decided on Jan. 10, 1934 by Sulaiman, C. J. and Mukerji, J. 


Limitation Act, Art. 181 and 182(7)—Instalment decree—Dates fixed—"In case 
of default in payment of two successive mstalments, decree-bolder entitled to 
recover whole amount”—Default m bayment of first two instalinents—Ap pli- 
cation for execution—Limitation, 


A compromise decree fixing payments of certain instalments on specified 
dates was passed. It ran, after m2ntioning the several dates fixed for pay- 
ment of the eight instalments, as follows:—‘“In the case of default in the 
payment of two successive instalments, the decree-holder would be en- 
titled to realise the entire balance of his decretal amount, irrespective of 
the fact whether or not instalments have fallen due, by execution of the 
decree.” The decree-holder filed the present application for execution, 
in which he mentioned all the instalments but did not ask for recovery of 
the first three instalments. 


With regard to the first three instalments the High Court held that the 
execution court could not take cognizance of these payments as they had 
not been certified, and it must therefore be presumed that the judgment- 
debtors had made default in the sayment of the first three instalments. 


The next question that arose was whether the application for execution 
was barred by time. The High Court was of opinion that the decree-holder 
had two distinct rights, viz., (1) to receive instalments as and when they 
fell due; (2) to enforce the payment of all the instalments that might 
remain unpaid, in the case of twc successive instalments remaining unpaid. 
In the present case the second right was time-barred as the present applica- 
‘tion was made more than three years after the right to apply first accrued 
on default of first two successive instalments, Art. 181, Limitation Act, 
being applicable. But if the second right is time-barred it would not 
follow that the first right is also time-barred. The decree-holder could 
therefore recover such of the instalments as had fallen due on the date of 
the application for execution, and Art. 182(7), Limitation Act, was applic- 
able, 


Mapan Mouan LAL v. Asa Ram* 
E. S. A. 955 of 1932, decided on Jan. 10, 1934 by Sulaiman, C. J. and Mukerji, J. 


Civil Procedure Code, Or. 21, R. 16—Application by transferee-decree-holder— 
Plea of uncertified adjustment of cecree by judgment-debtor—Whether can ~ 
be entertained, 

In an application under Or. 21, R. 16, Civil Procedure Code, by a trans- 
feree-decree-holder, it is not open to the judgment-debtor to plead pay- 
ment, although time had expired for pleading a payment under Art. 174, 
Limitation Act. 


¢ . 
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ABDUL Hanı v. EMPEROR 
Cr. Rev. 777 of 1933, decided on January 4, 1934 by Niamatullah, J. 


Criminal Procedure Code, Sec. 97—Co-sharers in constructive possession of parti 
land—Unlawful for a co-sharer to dig part of it—Right of other co-sharers 
to defend their rights by force. 


Several co-sharers were in constructive possession of joint land which 
was lying ‘parti’. One of the co-sharers employed men to dig a part of 
the land with a view to appropriating it for his exclusive use in the teeth 
of opposition by the other co-sharers, who forcibly prevented them from 
digging the land and thereby inflicted slight injuries. These other co- 
sharers were convicted of offences under Sections 147 and 323, I. P. C. 
Held, that one of several co-sharers in constructive possession of joint land 
has no right to dig part of it with a view to appropriating it for his 
exclusive use, and such act on his pant amounts to criminal trespass or 
mischief, and the other co-sharers were entitled to prevent his men from 
digging and on their persisting in doing what was clearly unlawful, the 
other co-sharers had a right to prevent them forcibly from digging the 
land and to inflict slight injuries in their right of private defence, and 
the conviction should therefore be set aside. 


Isuwar Das v. BHAGWAN Das* 
Cr. Rev. 878 of 1933, decided on January 11, 1934 by Bennet, J. 


Criminal Procedure Code, Sec. 342—Inter pretation of —Prosecution evidence closed 
—Whether court can question advocate mstead of accused regarding cir- 
cumstances against accused. 


Section 342, Criminal Procedure Code, provides that for the purpose 
of enabling the accused to explain any circumstances appearing in the 
evidence against him, the court shall question him (not his advocate) 
generally on the case after the witnesses for the prosecution have been 
examined. ‘The intention of the Legislature is that the statements should 
be the personal statements made by the accused and not statements made 
on his behalf by his advocate, whose statements are merely hearsay, and 
who may not be able to answer questions on which he has no instructions. 

Maung Po Nyein v. Haka Singh, 1. L. R. 4 Rang. 506 dissented from. 


RAGHUNATH vV. Srray LAL 
S. A. 892 of 1930 decided on January 23, 1934 by Sulaiman, C.J and Mukerji, J. 


Tenancy Act, Sec. 242 (1) (a) and Schedule IV, and Suits Valuation Act, Sec. 3 
—Suit under Sec. 44 or Sec. 84—'Value of the subject-matter —How to be 
assessed. i 


_ Where a suit is brought either under Sec. 44 or Sec. 84 of the Tenancy 
Act (Il of 1926), the value for the computation of court-fees is the 
rent for the next preceding year, and in virtue of Sec. 8, Suits Valuation 
Act, the value for purposes of jurisdiction shall be the same. ° Where in 
a suit for ejectment under Sec. 44 Tenancy Act, filed in the revenue 
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court the valuation of the suit for purposes of jurisdiction was Rs. 15, 

- which was the rent of the plot for the next preceding year, held, that the 
suit was properly valued and no appeal lay to the District Judge under 
Sec. 242(1) (4), Tenancy Act as the value of the subject-matter (viz., 
the rent for one year) did not exceed Rs. 200. ; 


Pout Cuando v. Tanum Husam* 


Application in F. A. 249 of 1933 decided on January 24, 1934 by King and Iqbal 
Abmad, JJ. 


Civil Procedure Code, Or. 22, R. 10—Applicability of—Assignment during pen- 
dency of suit—Assignee’s application to trial court under Or. 22, R. 10 
rejected Whether application can be repeated during pendency of appeal 
from decree passed in the suit. 


A co-mortgagee brought a suit for sale on a mortgage making the other 
co-mortgagee a defendant. During the pendency of the suit one P made 
an application for being added as a defendant to the suit on the ground 
that he had purchased the interests of the defendant-mortgagee. ‘The 
trial court ordered that P be made a defendant on his paying half of the 
total costs incurred by the plaintiff in filing the suit, and on his failure 
to do so the court dismissed the application. A decree was ultimately 

` passed in favour of the plaintiff. The defendant-mortgagor -appealed to 
the High Court and impleaded the mortgagees as respondents. In the 
High Court P applied for being arrayed as respondent. , Held, that the 
application could not be granted under Or. 22, R. 10, Civil Procedure 
Code as the assignment in favour of the applicant was during the pen- 
dency of the suit in the court below and not during the pendency of the 
appeal in the High Court. Held, further, that to grant the application 
would be in substance to revise the order passed by the court below 
rejecting his application, though no appropriate steps were taken by the 
applicant to have that order set aside. 


Brircu v. EMPEROR 
Cr. Ref. 862 of 1933, decided on February 7, 1934 by Thom, J. 


Public Gambling Act (III of 1867), Secs. 5, 10—Warrant for search of a house 
—Terms of—Information is received that gambling was likely to take 
place” —W hether legal. 


Where upon the face of it the warrant under Sec. 5, Public Gambling 
Act, is issued not upon information that the house was being uséd as a 
common gaming house but upon information that gaming was likely to 
take place therein, the warrant is illegal. ‘The result is that because of 
the illegality of the warrant the evidence of persons found in the house 
when it was searched was not admissible under Sec. 10 of the Act, and 
thg presumption that persons found on the premises when the house was 
searched were there for the purpose of gaming only did not arise, and 
the conviction under Sec. 4 of the Act was bad. 
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RUKNUDDAULA SHAMSHER JUNG v. Nawas Sappar Yar June Mourvi* 
P. C. A. 55 of 1933, decided on Jan. 19, 1934, by Sulaiman, C. J. and Mukery, J. 


Civil Procedure Code, Sec. 109—Order of High Court dismissing review appli- 
cation—W hether appeal lies to Privy Council under Sec. 109(a) or (b). 


No appeal lies to the Privy Council under Sec. 109(a@) and (b) from 
an order of the High Court dismissing a review application. The order is 
an order passed on review and is not an order passed on appeal within the 
meaning of Clause (a). Clause (b) also cannot apply as she order passed 
as not passed by the High Court in the exercise of its original civil juris- 

iction. 


Twa Ram v. SRI THaxur Daoji* . 
L. P. A. 35 of 1932, decided on Feb. 2, 1934, by Sulaiman, C. J. and Mukerji, J. 


Landlord and tenant—Notice to quit—Wrong date given—W hen notice valid— 
Transfer of Property Act, Sec. 111(6). 

Where the lessor gave a notice to quit to the lessee on November 9, 1927 
asking him to vacate the land on May 13, 1927, and the mention of the 
latter date in the notice was an accidental slip for May 13, 1928, beld, that 
the lessee must have understood that the lessor meant May 13, 1928 and 
not May 13, 1927, as the lessee could never have thought that the lessor 
wanted him to vacate the land at a date which had already expired, and 
the notice was good in law. 


Harihar Banerji v. Ramshashi Roy, I. L. R. 46 Cal. 458 relied on; Doe d. 
Williams v. Smith, 5 Ad. and E. 350, followed. 


Narain Das Dort Lax v. Sanu Minn Lat* 
S. A. F. O. 10 of 1932, decided on February 7, 1934, by Thom and Kisch, JJ. 


-rovincial Insolvency Act, Sec. 61(4)—Partnership—Insolvent—Separate pro- 
perty of each partner—How to be applied—Rights of petitioning creditor. 

The rule laid down in Sec. 61(4), Provincial Insolvency Act, that in 

the case of partners the separate property of each partner shall be applic- 

able in the first instance in payment of his separate debts, and where there is 

a surplus of the separate property of the partners, it shall be dealt with as 

part of partnership property, is applicable to all creditors of the partnership 

firm and there is no exception in favour of the creditor on whose petition 


the partnership firm was adjudicated insolvent. 


Kast Ram MEHTA v. Kinc-EMPEROR 


or. Rev. 686 of 1933, decided on February 8, 1934, by a full bench consisting of 
Sulaiman, C. J., Mukerji, J. and King, J. 


Criminal Procedure Code, Sec. 179—Interpretation of—Refers to offekces where 
the act done and the consequence following that act must enter into the 
definition of the offence. 
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Section 179, Criminal Procedure Code, applies where the act done and 
the consequence following that act must enter into the definition of the 
offence, the commission of which is complained against. But where the 
offence is complete in itself by reason of the act having been done and the 
consequence is a mere result of it, which was not essential for the comple- 
tion of the offence, then Sec. 179 would not be applicable. 

The offence defined in Sec. 403, I. P. C. is not an offence to which 
Sec. 179, Criminal Procedure Coce, refers. 


SHIBBAN v. ALLAHA MeHar* 
L. P. A. 43 of 1932, decided on Feb. 16, 1934, by Sulaiman, C. J. and Mukerji, |. 


Civil Procedure Code, Or. 22, R. 4(3)—Suit for possession and injunction against 
trespassers—One trespasser dies—Heirs not brought on record—Whether suit 
liable to dismissal. 

In a suit for possession and injunction against trespassers the mere fact 
that one of the trespassers has died and his heirs have not been brought 
on the record does not make it impossible to pass a decree in favour of the 
plaintiffs against the trespassers who are before the court. Such a decree 
would, of course, be against the defendants in their personal capacity. 


Ram Dei Misrain v. Jurawa Misir, [1930] A. L. J. 857 referred to. 


Gupta & Co. v. Krea Ram 


Civ, Rev. 293 of 1933, decided on Februcry 19, 1934, by a full bench consisting of 
Sulaiman, C.J., Mukerji, J. and King, J. 


Civil Procedure Code, Sec. 115—Order of lower court calling upon plaintiff to 
make good deficiency in court-fee—Whether revision lies. 

No revision lies to the High Court from an order of the court below 
calling upon the plaintiff to make good the deficiency in the amount 
of court-fees paid by him. 

Lakshmi Narain Rai v. Dip Narain, [1933] A. L. J. 311 dissented from. 
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Mapan Mouan-v. Kuar KAMLA NARAIN DUBE 


Civ. Rev. 507 of 1932, decided on January 5, 1934, by Sulaiman, C. J. and 
King, J. ; 


Civil Procedure Code, Secs. 115 and 10—Sust—Issue—lIs the suit barred by Sec. 
10, C. P. C."—Court decides against defendant—W hether revision lies. 


In the written statement filed in the trial court a plea was taken that 
the suit was barred by Sec. 10, C. P. C., owing to the pendency of another 
suit in which the matter in issue was identical. The court framed an 
issue on this point and decided the issue against the defendant. Held, that 
the decision of the trial court cannot be treated as a ‘case decided’ within 
the meaning of Sec. 115, C. P. C., and accordingly no revision lay to the 
High Court. n 

Buddhu Lal v. Mewa Ram, I. L. R. 43 All. 564, applied. 


MaTHURI v. BuorLa Natu* 


S. A. 618 of 1930, decided on January 22, 1934, by Sulaiman, C. J. and 
Mukerji, J 
Essements Act, Sec. 60 and 2(c)—License came into existence before Easements 
Act enforced—Whether principle of Sec. 60 applicable. 


Where a license came into existence long before the Easements Act was 
passed, Sec. 60 would not in terms apply, but the principles underlying 
Chapter VI of the Act, being in consonance with justice, equity and good 
conscience may well be applied. 


Kunjr LAL v. EMPEROR”? 


Application for review in Cr. Rev. 830 of 1933, decided on January 23, 
1934, by Bennet, J. 


Criminal Procedure Code, Secs. 561-A and 369—Order of High Court dismissing 
a criminal revision—Whether review lies. 

The High Court has no power under Sec. 561-A, Cr. P. C., to review 
its judgment in a criminal revision once it has been pronounced and 
si 

Mathra Das v. Crown, A. I. R. [1927] Lah. 139 and Emperor v. Shiva 
Datta, A. I. R. [1928] Oudh 402 dissented from. Raju v. Emperor, A. I. R. 
[1928] Lah. 462 followed. 


SHANKAR Lat v. Tosan PaL SmncH* 
F. A. 422 of 1930, decided on February 6, 1934, by Niamatullab and Bennet, JJ. 


Contract Act, Sec. 182 and General Clauses Act, Sec. 3 (39)—Person appointed as 
agent by manager of joint Hindu family—Whether agency terminates with 
death of manager. 

A joint Hindu family is a juristic person on whose behalf contracts can 
be entered into and enforced. Where the manager of a joint Hindu family 
appoints a person as agent, the agency does not terminate withthe death of 
the manager and he continues to be the agent of the joint family till he is 
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Kernan AuR v. Ram RexHa PANDE* 


S. A. 972 of 1932, decided on February 13, 1934, by Sulaiman, C. J. and 
Mukerji, J. 


Pre-emption Act—Defendant-vendee—Acquires share after passing of decree— 
Whether entitled to defeat claim for pre-emption. 

The defendant-vendee is not entitled to defeat a claim for pre-emption 
on the strength of a share acquired by him after the passing of the first 
court’s decree. There is no provision in the Pre-emption Act which con- 
flicts with this view, which is in accordance with the previous rulings and 
the spirit of the provisions contained in Sec. 19, Pre-emption Act. 


FULL BENCH 
CANTONMENT BOARD v. KISHAN LAL 


Ex. S. A. 1276 of 1931, decided on February 20, 1934, by a Full Bench, consisting 
of Sulaiman, C. J., Mukerji, J. and King, J. 


Civil Procedure Code, Sec. 47—Civil suit—Objection by defendant as to jurisdic- 
tion—Civil court wrongly decides in favour of plaintiff—Whether point can 
be taken again in execution department. 

It is not open to a defendant in a suit, which under the Agra Tenancy 
Act was cognizable by the revenue court alone and in which no objection 
was taken that the civil court had no jurisdiction to entertain the suit 
or if taken was disallowed, to raise the same point over again in the execu- 


tion department. 

A suit was brought by the Cantonment Board against the defendant for 
recovery of certain grazing dues, which had been agreed by the defendant 
to be paid in instalments to the Board under a lease. The suit was brought 
in the court of the Munsif of Muttra, and an objection was taken in the 
written statement that the suit was not cognizable by the civil court. 
The Munsif took an erroneous view that the Tenancy Act of 1926 did not 
apply to the cantonment areas and held that he had jurisdiction to enter- 
tain the suit. No appeal was preferred from that judgment to the District 
Judge. The Cantonment Board having applied for execution of the decree, 
an objection was raised that the civil court had no jurisdiction to entertain 
the suit at all. The first court held that the execution court could not go 
behind the decree as the matter had been decided in the suit itself and 
that it must take the decree as it stands and execute it. On appeal, the 
lower appellate court, took a contrary view and dismissed the application 
for execution on the ground that the Munsif had no jurisdiction to entertain 
the suit. The Cantonment Board filed a Second Appeal and a Full Bench 
of the High Court held that it was not open to the defendant to raise the 
point of jurisdiction over again in the execution department. 


Cantonment Board, Agra v. Kanhaiya Lal, 1933 A. L. J. 162, doubted. 
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JaGRuP Ram KasauNDHAN v. KASHI PRASHAD GUPTA 


Civ. Rev. 314 of 1933, decided on January 26, 1934, by Thom and Kisch, JJ. 


Civi] Procedure Code, Sch. II, Para 1—Suit on promissory note—By assignee from 
promisee—Promisor and promisee impleaded—Plaintiff and promisor refer case 


t 


o arbitration—Award—W hether valid. 
The plaintiff brought a suit for recovery of a sum of money on foot of a 


- promissory note executed by defendants 1—3 in favour of defendant No. 4, 


from whom the plaintiff took an assignment of his rights under the pro- 
missory note. The claim of the plaintiff was directed against the defendants 
who had executed the promissory note and there was no separate relief 
claimed against defendant No. 4. (It was not disputed that in the present 
suit the plaintif would not have been entitled to get from the court any 
order against defendant No. 4, who was really impleaded as a pro forma 
defendant). The plaintiff and defendants 1—3 only agreed that the matter 
in dispute be referred to arbitration, and the case was referred to the deci- 
sion of an arbitrator appointed by them. Held, that the reference entered 
into by the plaintiff and defendants 1—3 was a valid reference and the 
award of the arbitrator was not vitiated by the fact that defendant No. 4 
was not a party to the reference. 


Bankey Lal v. Chotey Miyan -Abdul, I. L. R. 53 All. 669 relied on. 


4buder Beg v. Nathumal, [1933] A. L. J. 602 dissented from. 


F, A. 


MOHAMMAD ABDUL Karim v. MOHAMMAD YASIN 
427 of 1930, decided on February 7, 1934, by Niamatullah and Bennet, JJ. 


atents and Designs Act (II of 1911), Sec. 53—Plaintiff’s design registered—Suit 
for infringement—wW hether open to defendant to plead that plaintiff was not 
proprietor of the design. 


t 


7 A. 


Where the plaintiff, who manufactured trays of brass, had got a certain 
design registered under Patents and Designs Act (II of 1911) and pro- 
ceeded to sue the defendants for infringement (apparently under Sec. 53 
of the Act), it was open to the defendants to plead that the plaintiff was 
not the author of the design and that he had not acquired it from anyone 
who had the rights of an author in the design and that the design was a 
common one for a long period prior to registration. ` 

The language in Section 46 (1) of Act II of 1911 implies in the words 
“addresses of proprietors of registered designs” that there is an entry that 
the plaintiff is the proprietor of the registered design in question, and under 
Sec. 46(3) such an entry is prima facie evidence to that effect. 


Sri Narain v. Ram NARAIN i 
518 of 1928, decided on February 14, 1934, by Niamatullah and Bennet, J]. 


lenancy Act (III of 1926), Sec. 226—Suit for profits by member of a joint Hindu 
family—Against lambardar who is another member of the same family— 
Whether maintainable. 


In a suit for profits under Sec. 226, Agra Tenancy Act (III of 1926), 
by a member of a joint Hindu family against the lambardar, who happens 
to be another member of the same family, it is open to the defendant-lam- 
bardar to go behind the entries in the khewats and to show that the parties, 
though recorded as cosharers in the khewat, are in fact members of a co- 
parcenary. body and that none of them can claim a definite shard of profits, 
nor can insist on payment being made to him after deduction only of the 


Government revenue and charges incidental to the management. It is open 
° ° 
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to the lambardar to establish that having regard to the personal law of the 
panties the plaintiff is precluded from claiming any share of profits. 

In cases arising under Act II of 1901 it was not possible for the lambar- 
dar to plead that the plaintiff and he himself were members of a joint 
Hindu family and not cosharers in the sense in which that expression was 
used in Section 164 of that Act. Section 201 (3) of Act II of 1901 
barred any plea which was in denial of the fact recorded in the khewat (See 
Sheo Narain v. Bala Rao, I. L. R. 44 All. 616, and Girdbari Lal v. Gobind 
Rai, 25 A. L. J. 706). ‘There was no provision in Act XII of 1881 cor- 
responding to Sec. 201(3) of Act II of 1901. It was repeatedly held in - 
cases arising under the former Act that a member of a joint Hindu family 
could not successfully claim profits from another member of the same 
family. After the repeal of Act II of 1901 the state of law which existed 
before 1901 has been restored in this respect. There is no section in Act 
II of 1926 corresponding to Sec. 201(3) of II of 1901 with the result 
that there is no conclusive presumption as regards the correctness of the 
entries in the khewats on which a suit for profits is founded. 


FULL BENCH 
PARMESHAR SINGH v. SrraL Din DUBE 


S. A. 868 of 1932, decided on February 22, 1934, by a Full Bench consisting of 
Sulaiman, C. J., Mukerji, J. and King, J. 

Civil Procedure Code, Sec. 144 and Limitation Act, Secs. 181 and 182—Applica- 
tion for restitution—Art. 181 applicable—Application for recovery of mesne 
profits—Starting point of limitation. 

An application for restitution under Sec. 144, C. P. C. is not an applica- 
tion for the execution of a decree within the meaning of Art. 182, Limita- 
tion Act, and that article does not apply to it. It is an application not 
specifically provided for and is governed by Art. 181 of the Limitation Act. 

The time for applying begins to run from the date of the lower appellate 
court’s decree when the first court’s decree was reversed and the right to 
apply ordinarily first accrued. But where the application is for recovery 
of mesne profits, the time does not begin to run till possession has been 
restored to the successful party. 


Lacemimt NARAIN v. MAKHAN LaL* 
Civ. Rev. of 1934, decided on March 6, 1934, by Bennet, J. 


Civil Procedure Code, Sec. 133—-Vakil files plaint—Vakalatnama did not contain 
his name although he signed it—Whether mistake can be corrected. 

The plaint of a case was presented in court by a vakil. Later it was dis- 
covered that in the vakalatnama which the vakil had signed on the back 
in token of acceptance his name had been omitted from the body of the 
vakalatnama. An application was made to the court to correct the 
vakalatnama by entering the name of the vakil in the body of the vaka- 
latnama, and the court directed that the correction should be made. Held, 

- that the court had jurisdiction to pass the order under Sec. 153, C. P. C. 
It is obvious that this was a mere clerical error and that when the plaintiff 
executed the vakalatnama he undoubtedly intended to appoint the vakil 
and when the vakil signed the vakalatnama as accepting that appointment 
he intended to act for the plaintiff. 

Chhita v. Mst. Jaffo, A. I. R. [1931] All. 767 distinguished. 


é 
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[The present intention is to report in full all cases except those marked with 


an asterisk. ] 


” PARBHU LAL v. Bapri* 


L. P. A. 24 of 1933, decided on February 23, 1934, by Mukerji and King, JJ. 
Appeal—Letters Patent appeal—New point of law—When can be taken. 


A question which arose in this appeal was whether a new point of law 
could be taken in a Letters Patent appeal. The portion of the judgment 
dealing with this point is as follows :— 

“In this Letters Patent appeal the learned counsel for the respondent 
has argued that the learned counsel for the appellant has urged a point 
which was not urged before the learned single Judge and that therefore 
we should not hear him. On this point, decisions of their Lordships of 
the Privy Council are conclusive. A point of law may be taken at any 
time, provided that for the decision of that point no fresh finding be 
necessary. If the facts admitted or if the findings of the court be enough 
for the decision of the point of law, a court is bound to hear it and if 
necessary give effect to xt. In the case of Suraj Mal v. Triton Insurance 
Company, Limited, I. L. R. 52 Cal. 408, a point of law was taken for 
the first time before their Lordships of the Privy Council and was given 
effect to. Since then, there have been other decisions of their Lordships 
of the Privy Council and the practice of the English courts is to the same 
effect. In Prem Narain v. Ram Charan, 59 I. A. 121, the want of proper 
sanction by the Local Government was allowed to be taken in a suit insti- 
tuted under Section 92 of the Civil Procedure Code for the first time by 
their Lordships of the Privy Council though the point had never been 
urged in India. In The Official Liquidator of M. E. Moolla Sons, Limited 
v. Mrs. Perrin R. Burjorjee, [1932] A. L. J. 706, their Lordships quoted 
with approval the following from an English decision of the Appeal Court: 
‘When a question of law is raised for the first time in a court of last resort 


, upon the construction of a document or upon facts either admitted or 


proved beyond controversy, it is not only competent but expedient in the 
interests of justice to entertain the plea’ 

In view of these Privy Council pronouncements, the Full Bench deci- 
sion of this Court which limited the points of law which could be taken 
for the first time in the High Court must be deemed to be no longer good 
law. (Vide Ram Kinkar Rai v. Tufani Abir, [1930] A. L. J. 1601.)” 


SURENDRA SINGH v. GAMBHIR SINGH 


Stamp Reference in F. A. 209 of 1930, decided on March 12, 1934, by Bennet, J. 
Court Fees Act, Sch. II, Art. 17 (ii) and Sch. I, Art. 1—Cross-objection in 


declaratory suit where no other relief is asked for—Court-fee payable. 


A cross-objection in a declaratory suit where no other relief is asked for 
did not require ad valorem court-fees but was properly stamped under Art. 
17 (iii) of Schedule II, Court Fees Act. Art. 17(iii) which deals with a 
declaratory relief does not specifically mention a cross-objection, but the 
words “memorandum of appeal” must be construed to include a cross- 
objection, 

The plaintiffs brought a suit for a declaration that it may be declared 
that under the family partition the plaintiffs alone were the owners in 
possession of the property entered in list A and that the defendant had 
no concern with it. The court of first instance decreed the suit of the 
plaintiffs for a-declaration in regard to part of the property ahd dismissed 
it in regard to part of the property. A first appeal was brought by the 
defendant in the High Court and the plaintiffs filed a cross-objection in 
regard to the declaration which was not granted by tle lower court. Held, 
that the cross-objection did not require an ad valorem *court-f€e on the 


` 
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value of the subject-matter ‘in dispute under Art. I of Schedule I, but 
was properly stamped under Art. i7 (sii) of Schedule II. 


LALMAN vV. SHANKER SINGH 
S. A. 1231 of 1931, decided on March 6, 1934, by Niamatullab, J. 


Tenancy Act (III of 1926), Secs. 242 and 226—Sust for profits—Defendant 
settmg up usufructuary mortgage in his favour—Whether question of pro- 
prietary right arose. 

Where in a suit for profits under Sec. 226, Tenancy Act (III of 1926), 
the defendant pleaded that the plaintiff was not entitled to any profits by 
reason of the fact that his share had been the subject of a valid usufruc- 
tuary mortgage in favour of the defendant, which mortgage subsisted on 
the date of the suit, beld, that the question whether the defendant is a 
usufructuary mortgagee of the plaintift’s share and therefore the plaintiff 
is not entitled to claim profits in respect of his share, is a question of pro- 
prietary right within the meaning of Sec. 242, Tenancy Act, 1926, and 
an appeal lay to the District Judge. $ 


GAURI SHANKAR v. Gopar Das* 
S. A. 1364 of 1931, decided on larch 9, 1934, by Mukerji, J. 


Transfer of Property Act, Sec. 53A—Whether retrospective effect—Hindu Law 
—Brothers hwmg together and acquring property by jomt sale-deed—No 
ancestral property—When jorniness proved. 

Sec. 53A of the Transfer of Property Act has no retrospective effect. 
Kanjs and Moolji Brothers v. Shunmugam Pillai, A. I. R. [1932] Mad. 
-734 followed. ` 

Where it was not proved that the brothers had any ancestral property 
in their hands, the mere fact that the brothers lived together and acquired 
property by a joint sale-deed will not prove such jointness as would result 
in the application of law of survivorship, unless it was also proved that 
the brothers had thrown their acquisitions into a joint stock so as to consti- 
tute a joint Hindu family. 


LaLMani v. Bizar Ram 
Civ. Rev. of 1934, decided on March 12, 1934, by Bennet, J. 


Evidence Act, Sec. 135 and Cwil Procedure Code, Sec. 151—Court refuses to take 
evidence of a witness—As he was present during testimony of a previous wit- 
ness—W hether order legal. 

Where the Court refused to take the evidence of a witness on the 
ground that he had been present during the testimony of a previous wit- 
ness, held, that the uruversal practice in the Courts in India is that wit- 
nesses should be called in one by one and that no witness who is to give 
evidence should be present when the deposition of a previous witness is 
being taken, and a breach of this rule may well be termed an abuse of the 
process of the Court, and therefore under Sec. 151, C. P. C. the Court 
had inherent power to prevent that abuse and pass the order that it did. 


SHEO Roy CHAMAR v, NupDEER KHAN 
S. A. 936 of 1930, decided on March 12, 1934, by Sulaiman, C. J. and Mukerji, J. 


Graveyard—Plot of land covered by graves—Graves m existence for a long time 
—Presumption of lost grant. 

Where a graveyard has existed fram time immemorial or for a very long 
time, there can be a presumption of a lost grant. It is open to a Court 
to infer from circumstances that a plot of land covered by graves, which 
has been used as a graveyard, is in fact a graveyard and had been set apart 
as such by the* original owners and made a consecrated ground even though 


e . = . 
a registered document is not now forthcoming. 


Cd 
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[The present intention is to report in full all- cases except those marked with 
an asterisk. ] i i : 


Matux Dro Narain SINGH v. VINAYEK PRASHAD 
Cr. R. 158 of 1934, decided on February 24, 1934, by King, J. 

Child Marriage Restraint Act (XIX of 1929), Scc. 5 and Criminal Procedure Code, 
Sec. 177—Jurisdiction of Court—To be determined by place of marriage and 
not place of tilak ceremony. 

For the purpose of Sec. 5, Child Marriage Restraint Act, it is only the 
marriage ceremony that has to be considered. It is quite immaterial where 
or when or by whom the tilak ceremony was performed. Where the tilak 
ceremony was performed in Benares and subsequently the marriage was 
solemnised in Azamgarh, held, that the tilak ceremony may be regarded 
as a necessary preliminary to the marriage ceremony, but the actual marriage 
is a ceremony quite different and distinct from the tilak ceremony, and 
the courts of the Azamgarh district (not Benares district) had jurisdic- 
tion to try the case. 


SARJU PRASHAD v. SHYAM LAL 
S. A. 952 of 1931, decided on March 6, 1934, by Bennet, J. 


Easements Act, Sec. 13—Whether agricultural tenants entitled to enjoy easements 
in the land of the village site. 

Where the defendants, who were agricultural tenants of the plaintiff, 
constructed a cattleshed, which was attached to the house of the defen- 
dants, a Kolhu or a place for grinding of sugar cane and a Golaur or fire 
place for boiling sugar cane juice into gur, and these constructions were 
close to the house of the defendants and were built on the village site 
belonging to the plaintiff-zamindar, beld, that for the enjoyment of the 
agricultural plots, the possession of which had been transferred by the 
plaintiff to the defendants, it is necessary for the defendants to enjoy certain 
easements in the land of the village site, and on the finding of the court 
below that these easements are necessary for the agricultural purposes of 
this tenancy, the defendants had the right in question under Sec. 13, Ease- 
ments Act, and the plaintiff-zamindar was not entitled to a decree for 
demolition of the constructions. 


EMPEROR v. NuR AHMAD 
Cr. A. 1138 of 1933, decided on March 8, 1934, by Thom and Kisch, J]. 


Prevention of Adulteration Act (Local, VI of 1912), Secs. 4 and 6—Offence under 
Sec. 4—When established—Whether necessary to prove that accused engaged 
in ghee-selling business. 

If a person sells ghee which is found to be below standard then he is 
liable to a conviction under Sec. 4 of the Prevention of Adulteration Act 
unless he successfully establishes the defences which are set out in Sec. 6 
of the Act. It is not a defence to the charge under Sec. 4 of the Act 
that the accused is not engaged in the ghee-selling business. Where the 
Municipal Board officers gave evidence that the accused sold ghee to them 
and a receipt signed by the accused himself in which he acknowledged that 
ghee was sold by him to the Board officers was produced, and the accused 
did not set up any defence open to him under Sec. 6 of the Act, held, that 
there was no doubt on the evidence that the accused did selleadulterated 
ghee to the Board officers and was guilty of an“offence under Sec. 4 of 
the Act. ate cote Ei GE ~ inf 2 >? 
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in are . Emperor v. MEKHI 
Cr. A. 1087 of 1933, decided on March 9, 1934, by Thom and Kisch, J]. 


Criminal Tribes Act (VI of 1924), Sec. 22—‘Residence’—Meammg of—Accused 
absent from house during night—When. guilty of offence under Sec. 22. 


The word ‘residence’ as used in the Criminal Tribes Act (and the rules 
framed by the Local Government under the Act) means the place where 
the member of a criminal tribe eats, drinks and sleeps, and is to be dis- 
tinguished from the expression ‘place of residence’, that is, the district 
within which he is confined. Where the' accused, who were members of 
a crimirial tribe, were not in their houses on the night of a particular date 
and they had not reported in accordance with the provisions of the rules 
framed under the Aot, held, that they were guilty of an offence under 
Sec. 22 of the Act. 


t 


Sanyam LaL v. Hira NATH 
S. A. 1369 of 1931, decided on March 12, 1934, by Mukerji, J. 


Tenancy Act (M of 1926), Secs. 99 and 121—Scope of—Whether includes a suit 
by a sub-tenant against the original landlord—Hindu Law—Religrous endow- 
ment—Lease for 60 years executed by mabant—When good. 


Sections 99 and 121 of the Tenancy Act of 1926 deal with cases where 
a tenant sues his own.landholder. They do not appear to contemplate a 
suit: by a sub-tenant against the original landlord through whom the 
plaintiff’s own landlord claims. Where the mahant of a temple executed 
a lease in favour of one A in respect of a certain area of land for a period 
of 30 years (which was renewable for another period of 30 years), who 
granted a sub-lease to the plaintiff and he sued the mahant in the civil 
court for a declaration of title and a perpetual injunction on the allegation 
that the defendant was interfering with his possession, held, that the suit 
was properly instituted in the civil court and was not maintainable in the 
revenue court., Held, further, that it was for the plaintiff to show the 
bona fides of the transaction and it was for him to show that the transac- 
tion was one which bound the idol, and he had failed to do so. 


COLLECTOR OF MEERUT v. RisaL SINGH 
S. A. 42 of 1930, decided on March 14, 1930, by Sulaiman, C. J. and Mukerji, J. 


Court of Wards Act (Local Act IV of 1912), Sec. 17 and Tenancy Act (III of 
1926), Sec. 227—'Claim for money—Meaning of-—Whether includes a claim 
for profits under Sec. 227, Tenancy Act. ' 


The expression “claim for money” in Sec. 17, Court of Wards Act, in- 
cludes a claim for share of profits due to a co-sharer from a lambardar or 
another co-sharer whether the accounts between them have or have not been 
settled. Where the plaintiff, as a co-sharer, instituted a suit under Sec. 227, 
Tenancy Act, against another co-sharer, his claim amounted to a ‘claim 
for money, within the meaning of Sec. 17, Court of Wards Act, and the 
claim should ‘have. been notified to the Collector, who managed the estate 
of the defendant as manager under the Court of Wards: 
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[The present intention is to report in full all cases except those marked with 
an asterisk. ] 


NiraNJAN v. EMPEROR 
Cr. Rev. 133 of 1934, decided on March 5, 1934, by Bennet, J. 


Criminal Procedure Code, Secs, 239 and 234—Three ‘persons charged under Sec. 411 
—One of them also charged under same Sec. 411 with receiving other stolen 
properties within twelve months—Whether jormt trial legal. 

Three persons were charged, under Sec. 411, I. P. C. with receiving stolen 
property, and one of them was in addition charged under the same Sec. 411, 
I. P. C. with receiving other stolen properties within twelve months; and the 
three accused were tried together. Held, that there was no illegality in the 
trial. There is nothing in Sec. 239, Cr. P. C., specifically stating that as 
regards one or more of the persons accused there should be no application to 
that person or persons of the previous sections such as Sec. 234, Cr. P. C. 


Jamuna Dure v. MATHURA Rart 
S. A. 1280 of 1931, decided on March 7, 1934, by Bennet, J. 
Grove-holder—Purchases fractional share in Patti—Nature of grove—Whether 
alters. 
Where a grove-holder acquires a right in a fraction of the patti, the nature 
of the grove does not change from a tenant’s grove to a co-sharer’s grove. 
This has always been the law in the province of Agra. 
[N.B.—Leave was granted for Letters Patent appeal. ] 


FULL BENCH 
CHoTEY LAL v. GANPAT RAI 


Ex. F. A. 498 of 1932, decided on March 13, 1934, by Sulaman, C. J., Kng J 
i and Bajpai, J. 


Hindu Law—Debts—Joint family consisting of father, his sons and fatker’s 
brother—Pious obligation of sons to pay debts contracted by deceased“ father. 
The undivided interest of a Hindu son in a joint family estate, owned by 
a joint family, consisting of a father, his son, and father’s brother, can be 
sold in execution of a decree to satisfy a debt incurred by his deceased 
father. 
Lalta Prasad v. Gajadhar Shukul, [1933] A. L. J. 550 approved; 
Official Liquidator, U. P. Oil Mills Co., Lid. v. Jamna Prashad, [19337 
A. L. J. 1401 dissented from. 


SHeo Narain v. Town AREA PANCHAYAT 


S. A. 1406 of 1931, decided on March 14, 1934, by Young, J. 

Town Areas Act (II of 1914), Secs. 14 and 18 (4)—Mukhtar using spot of 
ground as office—Assessment under Sec. 14—Appeal to District Magistrate 
dismissed—Civil sust barred under Sec. 18 (4). 

The plaintiff regularly occupied and made use of a particular spot of 
ground within the limits of a town ‘area and used it as an office in con- 
nection with his profession as mukhtar. He was assessed unde» the Town 
Area-Act by the local panchayat and taxed as an occupier of land under 
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Sec. 14 of the Act. The plaintiff appealed to the District Magistrate, 
who dismissed the appeal. Thereafter he filed a civil suit. Held, that 
the plaintiff was an occupier of land within the meaning of Sec. 14 of the 
Town Area Act and was properly assessed. Held, further, that the deci- 
sion of the appellate authority, viz., the District Magistrate, was final and 
the civil suit was barred in view of the provisions of Sec. 18(+) of the 
Town Area Act. 
[N.B.—Leave was granted for Letters Patent appeal.] 


GAJADHAR Misik v. BECHAN CHAMAR 
S. A. 1421 of 1931, decided on March 21, 1934, by Bennet, J. 


Transfer of Property Act, Sec. 53A—Whether has retrospective effect. 

The owner of a plot, which was subject to a usufructuary mortgage, 
executed an unregistered sale deed of his equity of redemption in favour 
of the defendants. (As the sale consideration was over Rs. 100 the sale 
deed should have been registered). The defendants redeemed the mort- 
gage in due course and entered into possession of the plot. Subsequently 
the original owner again sold the same equity of redemption to the , 
plaintiff when he made a registered sale deed. The plaintiff brought a 
suit for redemption of the original mortgage treating the defendants as 
mortgagees. The defendants pleaded that they were in possession not as 
mortgagees but as real owners under the unregistered sale deed in their 
favour. The two lower courts held that the plaintiff purchased the pro- 
perty with knowledge of the prior sale in favour of defendants and there- 
fore under the doctrine of part performance in Sec. 53-A of the Transfer , 
of Property Act the plaintiff was not entitled to any relief. In second 
appeal to the High Court it was contended that Sec. 53-A, Transfer of 
Property Act, was not retrospective and could not affect the transaction in 
question. Held, that Sec. 53-A, which was mtroduced into the Transfer of 
Property Act by virtue of Sec. 16 of the Amending Act XX of 1929, 
has retrospective effect, and does apply to a case like the present where the 
suit was brought after the Amending Act came into force, but where the 
transfer in question took place before the Amending Act came into force. 

Kanji Moolji v. T. Shunmugenr Pillai, [1932] Mad. 734 not followed. 

[N.B.—Leave was granted for Letters Patent appeal. The view expressed in 

this case seems to be in conflict with that expressed in Gauri Shanker 
v. Gopal Das noticed in the Summary at page 16, which was not 
cited before Bennet, J.] 


Ram Saran Das Jouri v. Kinc-EMPEROR* 
Cr. Rev. 925 of 1933, decided on March 22, 1934, by Bennet, J. 


Press (Emergency Powers) Act (XXIII of 1931), Sec. 4(1) (b) as amended by 
Sec. 16 of Act XXII of 1932—Pampbhlet refers to Kisans on one side and 
rich persons on the other—Whether classes well defined. 

Where a pamphlet referred on the one side to the kisan labourers in a 
district who labour in the fields and factories, and on the other hand to 
the rich persons, the zamindars, the bankers and the petty shopkeepers. 
Held, that the classes referred to in the pamphlet were sufficiently well 
defifed for the purpose of Sec. 4(1) (b) of Act XXIII of 1931 as amended 
by Sec. 16 of Act XXII of 1932. 


F ! 
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[The present mtention is to report m full all cases except those marked with 


an asterisk.] 


Deoxt Nandan Ram v. FATEH CHanp* 


S. A. 1262 of 1931, decided on March 8, 1934, by Niamatullah, J. 
Account—Settled—When can be reopened—Fraud or mutual mistake. 


It is open to a party to have an account already settled reopened, if 
fraud or mutual mistake of parties in relation to the settlement of ac- 
count can be established. The obligation to abide by a settlement of 
account made between the parties arises from: an implied contract to the 
effect that rights and obligations under a large number of transactions ` 
taken into account have been wiped out and that the rights and liabi- 
lities declared at the time of settlement of account should be deemed to 
have superseded previous rights and liabilities. Ordinarily such an 
implied agreement is as binding as any other contract, and it is not open 
to any of the parties to go behind it, unless it can be shown that the 
implied agreement is vitiated by some thing or other which invalidates 
a contract. 


[N. B.—Leave was granted for Letters Patent Appeal.] 


NAROTTAM v. TAPESRA 


F. A. F. O. 82 of 1933, decided on March 14, 1934, by Ksng and Iqbal Abmad, JJ. 


Guardians and Wards Act, Secs. 10 and 11—Application for appointment of 
guardian—When person other than applicant can be appomted guardian. 


It is true that a judge is not authorised by law, in the absence of an 
application for the appointment of a guardian, to pass an order appoint- 
ing the guardian of a minor. But once an application has been filed in 
accordance with the provisions of Sec. 10, the jurisdiction of the court 
comes into play, and it is open to the judge, as a result of the enquiry 
initiated on the application for the appointment of a guardian, to appoint 
a person other than the applicant as guardian of the minor, provided the 
person so appointed has intimated his willingness to act as a guardian. 
It may be that it would be more in conformity with law that such 
willingness be communicated to the Court by means of an application in 
accordance with the provisions of Sec. 10 of the Act. But the absence 
of such an application by the person appointed guardian by the Court is 
no bar to the jurisdiction of the Court to appoint him guardian. 


BAIJNATH Rar v. SUBERNA Kuar 


S. A. 1499 of 1931, decided on March 21, 1934, by Bennet, J. 


Tenancy Act (III of 1926), Sec. 271 (a)—Application of—Suit under Sec. 44 
. —Defendant pleads that be is in possession as mortgagee of a certain person, 
who acquired proprietary right under Sec. 186 (1) (c)—Whether reference 

to be made to Civil Court—Error in not making reference—Effect of. 
Where the plaintiff-zamindar brought a suit under Sec. 44 of the 
Tenancy Act of 1926 against the defendants as trespassers, and the defen- 
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dants claimed that they were in possession as mortgagees of a certain 
person, who had acquired a proprietary mght under the provisions of 
Sec. 186(1) (c) of the Tenancy Act, beld, that the determination of the 
question whether the grant came within Sec. 186(1) (c) was one specially 
for the revenue court, and provisions of Sec. 271 (a), Tenancy Act, 
did not apply. Held, further, rhat assumimg that the revenue court 
made an error in not making a reference to the Civil Court under -Sec. 
271(a) but decided the issue itself, the District Judge could decide the 
appeal under Secs. 242(3) (a) and 272. The opening words, viz., “Tf 
any such question of proprietary mght has been determined by a revenue , 
court,” in Sec. 272 do not refer to a case where the revenue court has 
made a reference to the Civil Court but to a case where it has not made 
such a reference but has proceeded to decide the issue itself. 


Manmup Hasan v. AMBA PRASHAD 


S. A. 1615 of 1931, decided on March 22, 1934, by Sulaiman, C. J. 


Public street—Right to take out processon along a particular route—Obstruction 
caused by defendants—Special damage. 


If there is a right to take out 2 procession along a particular route and 
the defendants’ action causes an obstruction with the result that the 
processionists are compelled to change the route or are prevented from 
following the usual route, that would amount to special damage. 





LacHMAN v. RATNAKAR 


S. A. 47 of 1932, decided on March 22, 1934, by Bennet, J. 


Easements Act, Sec. 52—Abadi—Tenants build a shed on vacant abadı land — 
When entitled to—Limitation Act, Art. 32—Right to use the property— 
Whether embraces mere license. 


The plaintiff-zamindar sued for the demolition of a chaupal (shed) made 
by the defendants, who were tenants, on an open piece of vacant abadi 
land in front of the defendants’ house which they used as a sahan for 
tying cattle. No evidence was led to show that this was, an easement 
of necessity. Held, that the use of the land as a sahan, which amounted to 
a mere license under Sec. 52, Easements Act, did not justify the defendants 
in making the structure in question on it. Held, further, that Art. 32 of 
the Limitation Act did not apply as the possession by the defendants before 
the construction was that of a mere licensee. Art. 32 in referring to a 
right to use the property does not embrace a mere license to use the 
property. A distinction is to be drawn between a legal right to remain 
in possession of the property and a mere license which is revocable at 
any time. 

Jai Kishen v. Ram Lal, I. L. R. 20 All. 519; Lach Ram Rao v. Jangi 
Rai, 8 A. L. J. 914 distingurshed. fe 


[N.B.—Leave was granted for Letters Patent appeal.] 
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~ [The present intention is to report in full all cases except those marked with 
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SARSAR SINGH v. EMPEROR- - o 
i Cr. Rev. 18 of 1934, decided on March 14, 1934, by Bajpai, -J. 
Penal Code, Sec. 424 and Civil Procedure Code, Or. 21, R. 44—Crops of accused 
_ not validly attached—Accused removes crops—W hether can be convicted un- 
der Sec. 424. : 


. In execution of a decree against the accused the amin purported to attach 

his crops but the attachment did not comply with the provisions of Or. 
21, R. 44, C. P. C. Subsequently the crops were removed by the accused 
and he was prosecuted under Sec. 424, I. P. C. Held, that the attachment 
being illegal, the accused could not be convicted under Sec. 424, I. P. C. 
A dishonest intention may be presumed only if an unlawful act is done 
by unlawful means, and thé act of the accused in removing the crops when 
the attachment was illegal is not unlawful per se nor were any unlawful 
means employed in effecting the’removal.:- -' ` i oo 


ž MUNICIPAL BoarbD, BARELLY v. ABDUL AZIZ KHAN : 
Civ. Rev. 370 of 1933, decided on March 16, 1934, by Sulaiman, C. J. and King, J. 
Civil Procedure Code, Sec. 9 and U. P. Municipalities Act, Sec. 155—Octroi dues 

—Whether civil suit to recover maintainable. 


Where a liability which did not exist prior to the enactment is created 
“by the statute which at the same time gives a special and particular remedy 
for enforcing it, then, unless a contrary intention appears, the remedy 
provided by the statute has to be followed and it is not competent to 1 

- . party to pursue other forms of remedy. ety 
i The liability to pay the octroi- duty was imposed by the Municipalties 
- Act itself and did not exist independently. of it, and the Municipalities Act 
-': itself provides for a penalty for non-payment of such dues, and there is no 
indication in the Act reserving the right of a separate suit. Accordingly 

a suit for the recovery of octroi due does not lie in a civil court. 


Ai Bux v. EMPEROR* = - 
Cr. Rev. 236 of 1934, decided on March 28, 1934, by Niamatullah, J. 


Criminal Procedure Code, Sec. 403—Dismissal of complamt’—When amounts to 
acquittal. ; oe ae 


On a complaint being filed under Sec. 297, I. P. C., the magistrate pro- 
ceeded to record evidence for the prosecution and framed a.charge. Some- 
‘time after-the charge was framed the magistrate discovered that the com- 
„~  plaint-had not been examined -under Sec. 200, Cr. P. C., when he presented 
. - his complaint.. He thereupon proceeded to remedy this defect by. record- 
_ ing an order “dismissing the complaint” and directing the complainant 
. to file.a fresh complaint whith was done. The magistrate recorded the 
statement of the complainant and re-examined all the witngsses who had 
been previously examined, framed a charge and directed .the accused to 
enter on their defence. The latter produced their witnesses and were 

e ° 
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eventually convicted. It was’ contended- for the accused that the magis- 
trate’s order “dismissing the complaint” amounted to an acquittal and 
subsequent proceedings which followed on a fresh complaint were illegal, 
having regard to the provisions of Sec.’ 403, Cr. P. C. Held, that the 
so-called: order of dismissal did not amount to an acquittal within the 
meaning of Sec. 403, Cr. P. C. That order was wholly ineffectual for 
terminating the trial which had taken place up to the time it was passed. 
The mere fact that the magistrate recorded the whole of the evidence for 
the prosecution a second time cannot affect the legality. of the trial. Ac- 
cordingly the conviction of the applicants based on the evidence so 
recorded cannot be considered to be bad in law. 


PEARE LAL v. EMPEROR 
Cr. Rev. 39 of 1934, decided on March 29, 1934, by Niematullab, J. 


Criminal Procedure Code, Secs. 145 and 537—Case proceeded between agents of 
real contesting parties—Whether order binding on party who was nat 
impleaded. j 


On a dispute arising between two persons, A and B, in respect of a 
grove, the agent of A made a complaint to a Magistrate, who started pco- 
ceedings under Sec. 145, Cr. P. C. Notice was issued to the agent of 
B and the case proceeded between tae agents of A and: B, neither of whom 
were impleaded. Ultimately the magistrate passed an order declaring A 
to be entitled to the possession of the grove, possession of which was 
accordingly given to her. Held, that B could maintain that he was not 
bound by any order passed in proceedings to which he was not in name 

. a party, and the omission to implead him by name vitiated the order 
and Sec. 537, Cr. P. C. did not cure the irregularity. Accordingly the 
proceedings of the magistrate and his final order should be quashed and 
he should be directed to proceed according to law after issuing notices to 
A and B to file their written statements under Sec. 145, Cr. P. C., and 
to adduce evidence. : 


SUKHI SUNDARI Dasi—In the goods of 


Application in Testamentary Case 14 of 1900, decided on April 5, 1934, bh 
Sulaiman, C. J. end King, J. 
Succession Act (XXXIX of 1 925), Sec. 222—Executor—aA p pointment—By neces- 


sary implication—Testator authorises executor under will to nominate an 
executor if he liked. 


A testatrix in her will appointed one A as the executor and also authorised 
him to nominate an executor if he liked. Probate was granted to A but he 
was not able to realise the entire estate. -Before his death A executed a will 
appointing B as the executor to administer the estate. On B’s application 
for a fresh probate being granted to him, held, that inasmuch as the testatrix 
in her will had authorised A to nominate an executor and he had done so, 
it mugt be taken that B had been appointed under the: will by ‘necessary im- 
plication, and probate should be granted to him. 
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[The present intention is to report in full all cases except those marked witb 
an asterisk. ] 


SHARFUDDIN v. KHapmm ALI KHAN 
F. A. 312 of 1933, decided on April 6, 1934, by Bennet, J. 

Court Fees Act, Sec. 7 (iv) (f) and Sch. I, Art. 1—Suit for accounts—Final 
decree in favour of AA betes ap eals—Valuatton—Court -fee paz- 
able. 

In a suit for accounts and dissolution of fais the court of first 
instance passed a final decree for a definite amount in favour of the plain- 
tiff. The defendant appealed to the High Court and the relief asked for 
was that the High Court be pleased to set aside the decree of the court 
below and to pass a decree in favour of the appellant for such sum as may 
be found due to him. Held, that the appeal should be valued at the 
amount decreed’ by the court below and ad valorem court-fee should be 
paid thereon, and it was not open to the appellant to value his appeal arbi- 
trarily for an amount less than the amount decreed against him: 

s 

i Kartoni v.: OM‘ PRAKASH 

S. A. 926 of 1931, decided on April 6, 1934, by Niamatullah, J. 

Civil Procedure Code, Sec. 11—Decision against mortgagor after execution of 
mortgage deed—Mortgagee no party to the suit—Whether operates as res 
judicata against mortgagee. 

Any decision obtained against a mortgagor after the execution of the 
mortgage deed cannot operate as res judicata against the mortgagee, who 
was no party to the suit. Much less will a decision between a transferee 
of the mortgagor and a third person operate as res judicata between the 
mortgagee and such transferee, when the same question arises in a subse- 
quent, suit. The mortgagee cannot be considered to be litigating under 
the same title in the‘subsequent suit as the mortgagor did in the earlier 
suit. Nor can he be said to be litigating under’ the same title as the 
transferee of the mortgagor. 

A mortgaged a shop to the present plaintiff. Later A sold the shop to 
B. ‘The present defendant being in possession B had to institute a suit for 
possession making the present defendant and A’ parties to the suit, and 
this suit was dismissed on the finding that A had no title to the shop in 
dispute. In a subsequent suit the present plaintiff obtained a decree for 
sale of the shop on the basis of his mortgage and himself purchased the 
property in execution. Having failed to obtain actual possession the 
plaintiff instituted the present suit for possession against the defendant, who 
contended that the decision in B’s suit operated as res judicata. Held, 
that the contention was not well founded and it was accordingly open to 
the plaintiff to establish A’s title to the shop in dispute. 


: SADHO v. EMPEROR 
Cr. A. 964 of 1933, decided on April 10, 1934, by Bajpai, J. 
Penal Code, Sec. 147—Court satisfied that more than five persons involved in riot 
—Convicted persons number less than five—Whether conviction legal. 

Where the finding of the Sessions Judge is that more than five persons 
took part in the riot but he convicts less than five persons and acquits the 
rest of the accused, the conviction of less than five persons is not illegal 
under Sec. 147, I. P. C. : d 

Rabman v. Emperor, A. I. R. [19261 Lah. 521 relied on; Kmg v. 
Plummer, [1902] 2 K. B. D. 339 distinguished. 


(| 7 


` 
26 SUMMARY OF RECENT CASES 


Harpwar BHAGAT v. Stra Ram Rart 

S. A. 965 of 1932, decided on April 11, 1934, by Bajpai, J. 

Civil Procedure Code, Or. 34, R. 7—Mortgagor to pay rent to zamindar—On bis 
failure mortgagee had to pay the same—Suit for redemption—wW hetber 
mortgagee can ask for sum paid by him to be added to mortgage money. 

A covenant in a mortgage deed contained a double contract. The first 
contract was tq) the effect that the rent of the fields mortgaged would be 
paid by the mortgagor to the zamindar. The second contract was to the 
effect that if the rent was not paid by the mortgagor but was paid by the 
mortgagee then the equity of redemption would be lost and the mortgagec 
would become the owner of the property and the mortgagor will not be 
responsible for the rent. Held, that the stipulation contained in the second 
contract has to be read as a whole and if a portion of the stipulation is 
not enforceable because it is a clog on the equity of redemption, then the 
entire contract falls to the ground, and the original contract to the effect 
that the mortgagor shall pay the rent to the zamindar remains intact. 

A mortgage deed contained a covenant to the effect that the rent of 
the fields mortgaged would be paid by the mortgagor to the zamindar. On 
the failure of the mortgagor to do so the mortgagee had to pay the rent. 
On a suit for redemption being instituted by the mortgagor, Held, that it 
was mot necessary for the mortgagee to bring a separate suit for the sum 
paid by him on account of rent and he could ask for this sum to be added 
to the mortgage money. 


Ram Ratan LAL v. GANGoTRI PRASHAD 
S. A. 5 of 1932, decided on April 12, 1934, by Bajpai, J. 
Hindu Law—Widow—Alienations—Perpetual lease amounting to a deed of gift 
—Consent of presumptive reverstoners—Effect of. 

Where a Hindu widow executes a document purporting to be a perpetual 
lease of her zamindary property and the document is not supported by 
consideration and is for all practical purposes a deed of gift, it is open to 
the reversioners who happen to be alive at the time of the widow’s death 
to challenge the transaction even though when the lease was executed the 
entire body of presumptive reversioners consented to the lease, 

Rangasami v. Nachiappa Gounden, I. L. R. 42 Mad. 523 relied on. 


BALKARAN PANDEY v. RAM BADAN PANDEY 
S. A. 65 of 1932, decided on April 13, 1934, by Bennet, J. 
Limitation Act, Sec. 14—Benefit of—When can be claimed. 

Plaintiff’s suit for recovery of mesne profits for a part of the period 
during which he remained out of possession as a result of a decree which 
was subsequently reversed on second appeal to the High Court, was dis- ° 
missed on the ground that the suit was barred by Sec. 144(2). Thereupon 
the plaintiff made an application wnder Sec. 144, .C. P. C. and the period 
for which mesne profits were claimed terminated with the same date, viz., 
June 30, 1928, but extended for four years in the present application 
whereas it extended only for two years in the previous suit. The appli- 
cation under Sec. 144, C. P. C. was beyond time unless the period occu- 
pied by the previous suit was excluded under Sec. 14(2), Limitation Act. 
Held, that the present application was within time by virtue of Sec. 14, 
Limitation Act, so far as concerns the mesne profits for the period of two 
years ending with June 30, 1928, and that the present application was 
beyond time for the period of two years ending with June 30, 1926. 

® e 
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an asterisk.) 


Kenar SINGH v. EMPEROR 


Cr. Ref. 345 of 1934, decided on Ang. 16, 1934, by Sula:man, C. J. and 
Rachhpal Singh, J. 


Prevention of Adulteration Act (Local Act VI of 1912), Sec. 15(2) and Criminal 
Procedure Code, Sec. 537—Non-compliance with requirements of —W hetker 
fatal to conviction. 


The provisions of Sec. 15, Prevention of Adulteration Act, are subject to 
the general provisions of Sec. 537, Criminal Procedure Code. Where the 
summons issued to the accused did not conform to the requirements of Sec. 
15(2) of the Prevention of Adulteration Act, the omissions or irregularities 
ir. the summons are not fatal to the conviction, unless they have prejudice| 


the accused. 


Banarsi Das v. Emperor, 1930 A. L. J. 911 and Bohra Raghubar Dayal v. 
Emperor, 1931 A. L. J. 690 overruled. 


TULsHI PRASAD v. JAGMOHAN LAL 
7T A. 374 of 1931, decided on Aug. 22, 1934, by Niamatullah and Collister, JJ. 


Hindu VEEE to pay off husband’s time-barred debts—W hether 
valid. 


A Hindu widow ıs competent to transfer the property which she has 
received from her husband to pay a debt due by him though ıt may have 
been barred by limitation, so as to bind the reversionary heirs of her husband. 


Gaurt Shanker v. Sheonandan, I. L. R. 46-All. 384; Gajadber v. Jagannath, 
I. L. R. 46 All. 775 relied on. , 


GHULAM MURTAZA vV. FASIH-UN-NISA BIBI 
3. A. 268 of 1933, decided on Aug. 28, 1394, by Sulaiman, C.. J. and Harries, J. 


Limitation Act, Sec. 19—Debt—Subsequent bromussory note—Contem poraneous 
' “receipt—Promissory note inadmissible—Suit based on earlier debt—Whether 
receipt amounts to acknowledgment so as to save limitation. 


Originally a claim for recovery of money was based. on two promissory 
notes of 1925 and 1927; but later the plaintiff got the plaint amended and 
claimed to recover an earlier debt, the tıme being sought to be extended 
by the receipts of 1925 and 1927, which merely stated that money had been 
taken under promissory notes of even dates by the defendant. Held, that 
the receipts referred to the debts created by the promissory notes themselves 
and not to any earlier debt, and coùld not therefore amount to an 
acknowledgment of the earlier debt so as to save limitation, and the claim 
was barred by time. 


Govind Smgh v. Bijay Babadur Singh, 1929 A. L. J. 1279, Abdul Rafiq 


v. Bhajan, 1932 A. L. J. 77; Bal Krishna v. Debi Singh, 1933 A.*L. J. 1530 
considered. 
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HABBUR Razzaq v. RAM SARUP 


S. A. 464 of 1933, decided on Sep. 10, 1934, by Ntamatullah and Collister, JJ. 


Municipalities Act, Sec. 326—Applicability of—Snit for damages for malicious 


prosecution against officer of Board—Section applicable if officer professed to 
act m bis official capacity—Motive nnimaterial. 


On a report to the police made by the chairman of a Municipal Board the 
plaintiff was prosecuted for embezzlement. He was convicted by the 
Sessions Judge but was acquitted on appeal to the High Court. Thereupon 
the plaintiff instituted a suit for damages for malicious prosecution against 
the chairman. Before he instituted the su:t the plaintiff gave notice to the 
defendant in compliance with Sec. 326(1) of the Municipalities Act; but 
the suit was not instituted till after the expiry of six months from the date 
of the order of the High Court acquitting the plaintiff. Held, that the 
chairman professed to act in his official capacity and the motive with which 
the report was made being rmmaterial, Sec. 326 of the Municipalities Act 
was in terms applicable; and the suit not having been brought within six 
months from the date of accrual of the cause of action was barred by Sec. 
326(3), Municipalities Act. 

Muhammad Saddig v. Panna Lal, 26 All. 220 not followed; Bishambbhar 
Sabai Gupta v. Shambhu Dayal, 1930 A. L. J. 1080 relied on. 


JHINNOO SINGH v. BRAHMDAT SINGH 


Civ. Rev. 446 of 1933, decided on Sep. 14, 1934, by Kendall, J. 


Civil Procedure Code, Sch. Il, Para. 1—Defendants jointly and severally lable to 


decree-holder for mesne profits—Some of defendants joined decree-holder in 
referring question of amount to arbstration—Whether reference valid. 


A decree-holder was proceeding in execution against seven judgment- 
debtors, who were jointly and severally hable for a sum due to the decree- 
holder for mesne profits, and the question for decision was the amount 
of the sum for which they were liable. Of the seven judgment- 
debtors, five joined the decree-holder in an application for a reference of this 
matter to arbitration and the reference was accordingly ordered- by 
the Court. At that stage all the seven judgment-debtors were jointly 
and severally lable for the amount of the decree, though at a subse- 
quent stage two of them were exempted by the decree-holder. When the 
award was filed an objection was lodged on the ground that as all the 
parties had not joined in the refcrence, the reference was illegal. Held, that 
the reference to arbitration was not valid and the award was ultra vires. 


Haswa v. Mahbub, 8 A. L. J. 645; Shib Lal v. Chatarbbuj, I. L. R. 31 All. 
450 relied on. Bankey Lal v. Chotey Mian and Abdul Shakur, 1931 A. L. J. 
442 referred to. 
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[The present intention is to report in full all cases except those marked with 
a an asterisk.] 


KuNDAN Lar v. BHAGWATI SARAN 
Civ. Rev. 486 of 1933, decided on Sep. 18, 1934, by Niamatullah, J.‘ 


Guardians and Wards Act, Secs. 29, 30, 31, 33 and 43—Guardian of minor giants 
lease to applicant—Whether District Judge can cancel lease and order the 
guardian to execute another lease m favour of another person 

Where the District Judge cancelled the lease in favour of the applicant 
for a term, of seven years,-which was granted by the guardian of a minor 
without his permission as required by Sec. 31, Guardians and Wards Act, 

i if the opposite party was willing to take the lease on conditions specified 

in the order, and the order further provided that the cancellation will 
take effect from the date the new lease to be granted to the opposite party 
is registered and that the proceedings taken by the applicant before the 
cancellation will be valid, held, that the District Judge had no power 
to cancel the lease in favour of the applicant in the sense that the lease 
became inoperative by force of that order, and the order must be set aside. 
While it was open to the District Judge to invite the guardian to make an 
application for permission to execute another Jease in favour of the oppo- 
site party, he had no power to declare that the cancellation of the lease 
already executed in favour of the applicant is to “take cffect” from a 
certain date and that it shall be valid till that date arrives. The new 
lessee will take his chance of succeeding against the old lessee in proper 
proceedings, and any opinion expressed by the District Judge cannot affect 
the rights of one or the other. : 





SUKHAN SINGH v. UMA SHANKAR MISIR 
Ex. F. A. 102 of 1934, decided on Sep. 21, 1934, by Niamatullab, J. 


a en 
Civil Procedure Code, Sec. 144 and Tenancy Act of 1926, Sec. 19—Trial Court 
-decrees suit for possession—Possession obtained in execution of decrec— 
Plaintiff lets out land to tenants—Decree reversed on appeal—A pplication for 
restitution—W hether defendant entitled to bave land restored to her free 
from tenancy rights created by plaintiff—Whether Sec. 19, Tenancy Act, 
protects such tenants. ; 

On the plaintiff’s suit for possession being decreed by the trial court, the 
plaintiff obtained possession in execution of the decree. While in possession 
the plaintiff let out the land to tenants. The decree of the trial court 
was reversed on appeal. Thereupon the defendant instituted restitution 
proceedings under Sec. 144, C. P. C. impleading in her application the 
persons who were admitted as tenants by the plaintiff. The tenants 
contended that the defendant was not entitled to actual possession as 
against them, as they had become statutory tenants under Sec. 19. 
Tenancy Act, because they were admitted as tenants by. the plaintiff, who 
was then in possession as proprietor. Held,.that the defendant was 
entitled to have the lands restored to her free from any tenancy rights 
created by the plaintiff, and the tenants in such a case cannot claim protec- 
tion under Sec. 19, Tenancy Act.- Sec. 19, Tenancy Act confers 
statutory rights upon tenants who are admitted as such by the person 

. having the right to let. A person in wrongful and temporary possession of 
land has no right to let, and cannot consequently create statutory rights 
by admitting others as tenants. Held, further, that Sec. 230, Tenancy 
Act, had no application to the circumstances of the presgnt casey 

Rajjabali Khan v. Faku Biri, 134 1. C. 906 considered. ` 
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GULAB CHAND v. PEAREY LAL 


P. C. A. 16 of 1934, decided on Sep. 6, 1934, by Sulaiman, C. J. and 
Rachhpal Singh, J. 

Limitation Act, Sec. 12(3)—Application for leave to appeal to Privy Council— 
Whether applicant entitled to exclude time taken in obtainng copy of 
judgment. 

Sec. 12(3), Limitation Act, is not applicable to an application for leave 
to appeal to His Mayesty in Council. Consequently the applicant is entitled 
to exclude the time taken i in obtaining a copy only of the decree and not ~ 
of the judgment. 

Wilayati Begam v. Mithu Lal, 24 A. L. J. 349 followed. 





MEHARBAN SINGH V. EMPEROR 


Cr. Ref. 564 of 1934, decided on Sep. 17, 1934, by Rachhpal Singh, J. 
Criminal Procedure Code, Sec. 145—-Dispossessed person makes application under 
Sec. 145—Preliminary order not passed within two months of dispossession 
—Effect of. 
In view of the first proviso to Sec. 145(4), Criminal Procedure Code, 
a magistrate cannot make an order under Sec. 145, Cr. P. C., if ıt is 
found that the person making an application under that section had been 
dispossessed more than two months before the date of the preliminary 
order under Sec. 145 (1), Cr. P. C. 
Srinivasa Reddy v. Dasaratha, I. L. R. 52 Mad. 66 dissented from; 
aad v. Baj Nath, A. I. R. 1929 Oudh 526, Emperor v. Parashram, 
. R. 1931 Nag. 38 followed. 





Banst DHarR v, EMPEROR 


Cr. A. 429 of 1934, decided on Aug. 22, 1934, by Sulaiman, C. J. 
and Harries, J. 
Crimmal Procedure Code, Sec. 297—Charge to jury. 

The Sessions Judge when addressing the jury must “point out the im- 
portant evidence in the case as well as emphasise the points for and 
against the accused, draw the attention of the jury to the contradictions 
and discrepancies in the evidence and even express his own opinion as to 
what conclusion the evidence on particular points leads to, provided he 
makes it perfectly clear to the jury that they are the final judges on 
questions of fact. It is not for the Sessions Judge to propound new 
theories which have never been suggested at the Bar and to put them 
before the jury. Where he is satisfied that there is no legal evidence 
against any accused person he is bound to tell the jury that there is no 
such evidence and that they should acquit that particular accused. 


SUKHIDEO—I” re 


Mis. Cas. 56 of 1934, decided on Ang. 23, 1934, by Niamatullah 
and Collister, JJ. 
Stamp Act, Sch. L Art. 5 (b)—Receipt—Executant declared that he had borrowed 
money at a certain rate—Whether memorandum of agreement. 

In a document styled as a receipt the executant declared that he had 
borrowed a certain sum of money at a certain rate of interest, held, that in 
view of the stipulation regarding interest the document could not be 
considered to be a mere acknowledgment but was a memorandum of an 
agreement and came within Art. 5(b), Stamp Act. 

Mahadeo Kor: v. Sheoray Ram Tels, I. L. R. 41 All. 169 and Sabu Prablad 
Rrasad ve Bhagwan Das, 25 A. L. J. 403 relied on; Ram Prasad Ram Kumar ° 
v. Parshotam Halwai, 1933 A. L. J. 198 explained. 
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an asterisk.] 


Husar Yar Bec v. RADHA KISHAN 


Sross-objection in F. A. 421 of 1932, decided on Sep. 27, 1934, by Niamatullas 
and Collister, JJ. 


zivi Procedure Code, Or. 41, R. 22—Scope of-—When cross-objection can be 
taken against a co-respondent. 


The expression “cross-objection” is clearly indicative of the fact that 
it should be directed against the appellant, but it may be taken against a 
co-respondent also if there is a community of interest between the latter and 
the appellant. Where the cross-objection is directed solely against a co- 
respondent whose case has nothing in common with that of the appellant, 
it is not maintainable. 


Co-operative Hindustan Bank v. Surendra Nath De, I. L. R. 59 Cal. 667, 
Nursey Virji v. Alfred H. Harrison, I. L. R. 37 Bom. 511, Official Trustee 
of Bengal v. Charles Joseph Smith, 5 P. L. J. 328 and Abdul Ghani v. 
Mubammad Fasih, I. L. R. 28 All. 95 discussed. 





JacpisH Prasan PANDEY v. RAM SWARUP 
Civ. Rev. 19 of 1934, decided on Sep. 26, 1934, by Niamatullah, J. 


‘enancy Act (III of 1926), Sec. 15—Transfer of ex-proprietary rights—W hethvr 
void, ` 

Ex-proprietary tenancy can now be transferred if it is sanctioned by the 
Assistant Collector in the manner provided by Sec. 15, Tenancy Act, of 
1926, but in the absence of his sanction the ‘transaction is as void now as 
it was when Act II of 1901 was in force. 

A sale deed in respect of proprietary rights in a mahal provided that the 
vendor would relinquish his ex-proprietary rights that would accrue in 
‘sir’ and ‘khudkasht’ lands on transfer of his proprietary rights. By another 
deed executed on the same day the vendor assigned the arrears of rent then 
due to him in favour of the vendee, and the time fixed for the payment of 
the consideration of the assignment was the date on which the vendor 
relinquished his ex-proprietary rights. The vendor having brought a suit 
for recovery of the price of assignment without relinquishing ex-proprietary 
rights, held, that the covenant making the consideration of the assign- 
ment payable only at the time of relinquishment and not before was void, 
and the plaintiff could disregard the time fixed for payment and sue to 
recover the sum claimed. 


Moti Chand v. Ikram Ullab Khan, I. L. R. 39 All. 173 followed. 


Ram JasH GosHAIN v. MARKANDE PaTHAK* 
Civ. Rev. 29 of 1934, decided on Sep. 24, 1934, by Niamatullah, J. 


vidence Act, Sec. 92—Suit on promissory note—Defendant pleads that promissory 
note obtained by undue influence and was without consideration—Platntif!’s 
story of cash consideration disbelieved—Suit to be dismissed. 
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The plaintiff sued on the basis of a promissory note alleged to have been 
executed by the defendant for cash consideration. The defendant alleged 
that the plaintiff had filed a complaint ın a Criminal Court against him and 
taking advantage of his position as a prosecutor the plaintiff obtained the 
promissory note in suit by the czeřcise of undue influence, and the promis- 
sory note was without consideration. The trial court disbelieved the 
plamntiff’s case thet the promissory note was in respect of money advanced 
in cash and dismissed the suit. Held, that the suit was rightly dismissed. 


Sri Ram v. Firre Sobha Ram, 20 A. L. J. 315, Ghanshiam Das v. Mithan . 
Lai, 1930 A. L. J. 1042 distinguished. yan . 


SHANTA Nand GM v. BASUDEVA NAND GR 


Civ. Rev. 553 of 1933, decided on Aug. 30, 1934, by Sulaman, C. J. and 
Rachhpal Singh, J. i 


Civil Procedure Code, Sez, 115 and Or. 14, R. 2—T rial Court refuses to take up 
issues of law first—Whether High Court can interfere in revision. 


No revision lies from an order of the trial court refusing to take up the 
case piecemeal and decide issues of law first in accordance with the provisions 
of Or. 14, R. 2, C. P. C. 


Udmiram Ram Sarup v. Ghasiram Sukhan Lal, 1933 A. L. J. 707 
overruled; Gupta and Co. v. Ki pa Ram Brothers, 1934 A. L. J. 381 relied 
on. 


Husain Yar Bre v., RADHA KISHAN 


Application in F. A. 421 of 1932, decided on Aug. 27, 1934, by Nidmatullah and 
Collister, JJ. ; a 


Civil Procedure Code, Or. 23, R. 3—aAppeal adjusted by lawful ~compromise— 
Appellant prays for decree in terms of compromise—Respondent alleges 
frand—Whether averment of fraud should be inquired into before passing 
decrez. : - $ 

Where the Court is satisfied that an appeal has been adjusted: by, a com- 
y promise, it is bound to give effect to it forthwith if it is lawful having 
regard to its own terms, and a party alleging fraud cannot be allowed to 
avoid the compromise (admittedly executed by it) in proceedings- started 
by an application under Or. 23, R. 3, C. P. C. 3 


` Qadri Jahan Bezam v. Fazal Ahmad, 1. L. R. 50 All. 748 apphed. 
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Putru LAL Kungi LAL v. JAGANNATH 
F. A. F. O. 13 of 1934, decided on Sep. 27, 1934, by Sularman, C. }. and Bajpai, J. 


Limitation Act, Articles 85 and 52—Mutual, open and current account’—Meaning 
of—Plaintiff supplies goods to defendant from time to time—Defendant pays 
price from time to time—Snit for balance—Limitation. 

Where the plaintiff supplied goods to the defendant from time to time 
and the defendant paid the price thereof from time to time, and the plain- 
tiff sued to recover the balance due to him from the defendant, held, 
that Art. 85, Limitation Act, was inapplicable as from the nature of the 
dealings it was clear that there never was a possibility of the balance 
standing in favour of the defendant; and the case was governed by Art. 52, 
Limitation Act and the claim for the price of goods supplied three years 
before the institution of the suit was barred by time. 

Abdul Aziz v. Munna Lal, 19 A. L. J. 555 applied; Dan Dayal v. Peary 
Lal, 26 A. L. J. 353 distinguished; Najan Ahmad v. Salemahomed, A. 1. R. 
1923 Bom. 113 not followed; Kedar Nath v. Dinabandhu, I. L. R. 42 Cal. 

`- 1043 referred to. 

Meaning of mutual, open and current account as used in Art. 85, Limi- 
tation Act, discussed. Ram Pershad v. Harbans Singh, 6 C. L. J. 158 and 
Hrrada v. Gadigi, [1871] M. H. C. R. 142 relied on. i 





CHANDU LAL v. BHARAT SINGH 
S. A. 654 of 1931, decided on Sep. 21, 1934, by Sulaiman, C. J. and Bajpai, J. 


Civil Procedure Code, Or. 34, R. 10 and Or. 2, R. 2—Final decree in suit for 
a a aaa sut for recovery of mesne profits—When not 
arred. 

Under Or. 34, R. 10, C. P. C., at the time of the preparation of a final 
decree in a suit for redemption a mortgagor is entitled to claim credit for 
the amount of mesne profits from the date he deposited the amount fixed 
by the preliminary decree till the date of the final decree, and a subsequent 
suit for mesne profits covering this period is barred by Or. 2, R. 2, C. P. C. 

Where the defendant-mortgagee remains in possession of the property 
after the passing of the final decree in a suit for redemption, and the 
plaintiff-mortgagor brings a suit for recovery of mesne profits from the 
date of the final decree till the date possession was delivered by the mort- 
gagee, held, that the suit is not barred by Or. 2, R. 2, C. P. C., and the 
plaintiff is entitled to the mesne profits claimed, because during that period 
the possession of the defendant was that of a trespasser and a fresh cause 
of action accrues to the plaintiff. 

Kashi v. Bajrang Prashad, I. L. R. 30 All. 36, Ram Din v. Bhup Singh, 
I. L. R. 30 All 225, Satyabadi Behara v. Harabati, I. L. R. 34 Cal. 223 
and Rukbmina Bai v. Venkatesh, I. L. R. 31 Bom. 527 considered. 





Tara Prasad SINGH v. RAJA- SINGH 
Civ. Rev. 503 of 1933, decided on Sep. 21, 1934, by Kendall, J. 


Civil Procedure Code, Sch. Il, Para. 15—Refusal of one of the arbitrators to sign 
the award—Effect of. 

Where the arbitrators had arrived at a decision but merely waited to sign 

the award, and in the interval between the decision and the signing of the 
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award, one.of them changed his mind and refused to sign it, it does not 
necessarily follow that the arbitrators have been pui of misconduct in 
framing the award and filing it in court. 

Ram Sundar Tewari v. Mst. Kulwanti, 20 A. L. J. 392 relied on. 





MEHAR CHAND v. JoTI PRASAD 


‘S. A. 521 of 1931, decided on Sep. 13, 1934, by Sulaiman, C. J. and 
Rachhpal Singh, J. 


Civil Procedure Code, Secs. 64 and 73 and Or. 21, R. 5 5—Attachment by a decree- 

bolder—Application for rateable distribution by - another decree-holder— 

_ Satisfaction of atlaching decree-holder’s decree by subsequent alienation— 
Whether other decree-holder can impeach alienation. 

Where a decree-holder attached property- in execution of his decree and 
another, decree-holder applied for rateable distribution without attaching 
the property in execution of his decree, and subsequently the judgment- 

-~ debtor alienated the property and paid off the attaching decree-holder, 
held, that the alienation to satisfy the decree under which the attachment 
was made is not “‘contrary to such attachment” within the meaning of Sez. 
64, G. P. C., and the other decree-holder was not entitled to question the -~ 
alienation under Sec. 64, C. P. C. 

Claimants for rateable distribution have a right only len assets are held 
by the court. So long as no assets are held by the court, they have oniy 
at the most a mere inchoate right, and such a right does not continue after 
the attachment ceases to exist. The attachment therefore enures for 
the benefit of the claimants for rateable distribution in cases where the 
attachment is fructuous and the property is actually sold and sale proceeds 
are realised. Where this does not happen, the claimants cannot have any 
better rights than the attaching creditor whose attachment has ceased to 
exist. 

Bhupal v: Kundan Lal, 1. L. R. 43 All. 399 followed. 

Effect of Or. 21, R. 55, C. P. C., as amended, considercth: 





SHYAM NARAIN Misr v. MANGAL PRASAD Misr y 


` L. P. A. 27 of 1933, decided on Sep. 12, 1934, by Sulaiman; C. Je and 
Rachhpal Singh, J. 


Tida of Property Act, Secs. 43 and 6(a)—Transfer of novak “property 
. full owner and- not of mere spes successionis—Transferee-‘acts on 
; erroneous representation—W hether transferee can clam benefit .of - Sec. 43. 
Where an erroneous representation is made by the transferor to the 
transferee that he is the full owner of the property transferred and is 
autnorised to transfer it and the property transferred is not a mere 
. chance of succession but immovable property itself, and the transferee ; 
. acts upon such erroneous representation, then if the transferor happens 
later, before the contract of transfer comes to an end, to acquire an interest 
in that property no matter whether. by private purchase, gift, legacy or 
by inheritance or otherwise, the previous transfer can at the option of 
the transferee operate on the interest which has beeri subsequently acquired, 
although it did not exist at the time of the transfer. The illustiation to 
Sec. 43, Transfer of Property Act, is directly applicable to such.a case» 
Alamanayakunigari Nabi Sap v. Cai Papiah, 29 In. Cas. 439 

. followed. f 

Case law discussed. 
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Kmera Ram v. Batak Ram 
Civ. Rev. 56 of 1934, decided on-Sep. 26, 1934, by Niamatullah, J. 


Limitation Act, Secs. 19 and 20—Debtor paying in part satisfaction of money due 

from bim—Creditor appropriating towards interest—W hether limitation saved. 

Where a debtor pays a certain sum in part satisfaction of what is due 

from him without c ‘ing to ‘spécify that the sum is to be appropriated 

towards interest or principal and the creditor appropriates such payment 

towards interest, held,| that the payment cannot be considered to be the 

payment of interest as such and will not save limitation on that footing. 

Held, further, that the| payment having been lawfully appropriated towards 

interest it cannot be lconsidered to be payment in part satisfaction of 

the principal and limitation cannot be saved on the supposition that a part 

of the principal was paid and the fact of payment appears in the hand- 

writing of the debtor. f 

Ram Prasad v. Binaek Shukul, 1933 A. L. J. 930 followed; M. B. Singh 

© Co. v. Sircar & Co., A. I. R. 1930 All. 392, Meka Venkatadri Appa 

Row v. Parthasarathi Appa Row, 19 A. L. J. 465, Hem Chandra Biswas v. 
Purna Chandra Mukherji, 1, L. R. 44 Cal. 567 considered. 





AyopHia Karwar v. BALKARAN 


L. P. A. 29 of 1933, decided on Sep. 24, 1934, by Sulaiman, C. J. ani 
-Rachhpal Singh, J. 


Tenancy. Act (III of 1926),|Sec. 203—Interpretation of—Whether a zamindar 
can create a theka with transferable and heritable rights. 

On a true interpretation of Sec. 203, Tenancy Act (II of 1926), the 
provisions as to non-saleability or non-transferability of the interest of a 
thekadar are applicablé in the absence of a provision to the contrary in 
the lease. Accordingly if the lease specifically grants the rights of 
transfer and inheritance, such rights are acquired by the thekadar. 

Where the lessor is the full owner of the plots and professes to grant 
a perpetual lease of those plots to the lessee with the right to hold posses- 
sion generation after generation and the right to sell and mortgage the 
same, and without any |right in the lessor to eject the tenants, and premium 
is received as consideration for the grant of the perpetual lease, the lease 
must of necessity bel lease of proprietary interest in the land, and the 
interest of the thekadar is -saleable in execution of a decree against him. 

“Ballabh Das v. Murat. Narain Singh, I. L. R. 48 All. 385 and Mahesh 

Narain Singh v. Bishesbar Lonia, 1931 A. L. J. 432 referred to. 





Jat SRI SINGH v. MAHARAJA OF BENARES 


S. A. 562 of 1931, decided on Sep. 14, 1934, by Sulaiman, C. J. and 
Rachhpal Singh, J. 


Tenancy, Act (II of 1901), Sec. 47——Enbancement of rent of non-occupancy 
tenani—w hether can be effective in virtue of compromise filed in court. 

Under Sec. 47, Tenancy Act (II of 1901), it was absolutely indispensable 

that an agreement between a non-occupancy tenant and his land-holder 
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for the payment of enhanced rent should be by a ‘registered instrument. 
Accordingly where in a suit for ejectment brought by the land-holder 
against the tenant treating him as a non-occupancy tenant, the parties 
filed in court a compromise under which’ it was agreed that occupancy 
„rights should be conferred on the tenant and that he should pay an 
enhanced rent, the compromise, so far as the enhancement of rent was 
concerned, -was totally ineffective and invalid. 
- Effect. of corresporiding Sec. 69 of Act Ill of 1926 pointed out. 





i Ram Samar v. Urrama DEVI 
~ Cr. Rev. 33 of. 1934, decided oñ Sep. 12, 1934, by Bajpai, j. 


Criminal Procedure Code, Sec. '139 å—Order under 139A—Form of—Sec. 133— 
~ Order under Sec. 133—Binding ‘effect—Criminal Court—Order of —W bhen 
can be reviewed. 
In an order Gider Sec. 139A, Cr. P: C. the Magistrate has no power to 
direct any particular party.to obtain a declaration from the Civil Court. 
Manobar Singh v. Emperor, [1929] A. L. J. 385 and Rozan v. Faujdar, 
I. L. R. 52 All. 592 followed. 
` An order under Sec. 133, Cr. P. C., binds the person against whom the 
order is passed and nobody else. Peare Lal v. Emperor, [1934] A; L. J. 650 
applied; Bohray Jugul Krshore.v. Emperor, 26 A. L. J. 405 relied on. 
_ An order passed by a Criminal Court is ; not liable to be reviewed. 





SARNAM SINGH v. EMPEROR 
Cr. Rev: 559 of 1934, decided on Sep. 11, 1934, by Bajpai, J. 


Penal Code, Sec. 368—Interpretation of —Offence under Sec. 368—Accused liable 
to punishment in the same manner as an accused under Sec. 366-—W hether 

‘accused triable exclusively by Court of Session—Criminal Proczdure Code, 
Sec..428—Additional evidence—When may be taken. 

Cn a true construction of Sec. 368, I. P. C. it cannot be-said that an 
offence under Sec. 368,-I. P. C. should be tried by a court of session when 
the girl was wrongfully confined or concealed for the purpose of forcing 
her to illicit intercourse. 

"Where two months before the appeal was actually heard, the accused 
presented a petition to the Sessions Judge that further evidence in the 
shape of a certain report made by the complainant before the police, which 
was in direct conflict with the evidence given by her in the present case, 
‘be brought on the record, and the court refused the application, held, that 
it was the duty of the prosecution to have placed that report before the 
court, and in the interests of justice it' was necessary that the additional 
evidence should have been taken. _.. 
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[The present intention is to report in full all cases except those marked 
with an asterisk. ] 


SHER SINGH v. UMa PERSHAD 


Civ. Misc. 446 of 1934, decided on Sep. 26, 1934, by Sulaiman, C. J. and 
Harries, J. 


Contempt of Courts Act (XII of 1926), Secs. 2 and 3—Plaintiff’s counsel sends 
notice to defendant to withdraw a plea in wrilten statement undcr threat 
of legal action—Direct interference with administration of justice— 
Contempt—Duty of counsel. 

Where in a pending action the plaintiff’s counsel acting on behalf of 
lus client sent a notice to the defendant’s guardian that he should with- 
draw a plea in the written statement, the language of which was 
defamatory per se of the plaintiff’s deceased father, and pay a named sum 
as damages, and in case he failed to comply with the terms of the notice 
legal action would be taken, Aeld, that the sending of the notice amounted 
to a direct interference with the administration of justice and the 
plaintiff and his counsel were guilty of contempt of court. Held, further, 
that the plaintiff’s counsel under whose signature the notice was sent was 
not protected because he was acting as counsel. 

Smith v. Lakeman, [1857] 26 L. J. Court of Chancery 305. 





IN THE MATTER OF AN ADVOCATE 
Civ. Misc. 436 of 1934, decided on Sep. 26,'1934, by Thom and Harries, JJ. 
Contempt of court—What amounts to—Whether evidence can be led to prove 
truth of allegations. 

Contempt of court is saying or writing anything about the court which 
may lower the prestige of the court or bring it into contempt. If a person 
says or writes anything which amounts to contempt of court, he ıs not 
permitted to lead evidence to establish the truth of his allegations. 

It 1s not uncommon to attack abuses in an election manifesto whether 
the abuses be existent or not, but to slander the whole judiciary of a 
Province in an attempt to secure votes at a Bar Council election amounts 
to contempt of court. 





MAQBUL Arman v. FATMA Brsi* 
S. A. 388 of 1933, decided on Sep. 3, 1934, by Niamatullah and Collister, JJ. 


Civil Procedure Code, Or. 2, R. 2—Subsequent suit—When barred. 

The plaintiff and his brother were joint owners of certain properties. 
After the death of his brother the plaintiff managed the property on behalf 
of himself and the heirs of his brother. The disbursements being in excess 

“of the income which the plaintiff received as manager of the estate of his 
deceased brother, he instituted a suit for rendition of accounts against the 
heirs of his brother. ‘This suit was compromised. Subsequently the 
plaintiff brought another suit for recovery of money against the heirs of 
his brother on the ground that he and his brother were joint promisees 
under an agreement of sale (which resulted in a litigation), and the 
plaintiff having defrayed the expenses of the Privy Council appeal and 
paid the entire costs, was entitled to be re-imbursed by the heirs of his 
brother to the extent of their shares. Held, that the ground on which 
the subsequent suit was based being different from the ground on which 
the previous suit was based, the subsequent suit was not barred by Or. 2, 
R. 2,C.P.C. 

Murti v. Bhola Ram, I. L. R. 16 All. 165 and Chand | Kour Y: Partab 
Singh, I. L. R. 16 Cal. 98 at 102 relied on. 
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F. A. 196 of 1930, decided on Aug. 27, 1934, by Niamatullab and Collister, JI. 


Kumaun—Custom—W idow—W hen can succeed to a collateral of her busband 
—Parna Lal’s “Kumaun Local Customs”—Para. 15 (c)—Interpretation of. 
Where the plaintiff pleaded that in Kumaun a custom prevailed under 

- which a widow succeeded to a collateral of her deceased husband even 
though she had sons, beld, that a custom whereby a widow excludes her 
sons is a violation of the spirit and letter of Hindu Law, and very cogent 
evidence would be required to convince the court : of the existence of such 
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"BHAGWATI Prasad v. Musri LAL* 


F. A. 447 of 1930 (connected with F. A. 455 of 1930), decided on n Sep. 6, 
1934, by Niamatullah and Collister, JJ. 


Hindu Law—W idow—Alienation—Legal necessity—Recital in deed—Value of. 

The recital of necessity in a deed of transfer executed by a Hindu widow 

is clear evidence that a representation was made to the purchaser, that 

. such necessity existed, and if the circumstances are such as to justify a 

. reasonable belief that an enquiry would have confirmed its truth, then 
when proof of actual enquiry has become impossible, the recital, coupled - 

‘ with, such circumstances, would be sufficient evidence to support the 


deed. 


Banga Chandra Dhur Biswas v. Jagat Kishore, L L. R. 44 Cal. 186 


(P. C.) followed. 


MoHAMMAD YUSUF v. MOHAMMAD SHAFI 


es A. g4 of.1930, decided on Sep. 4, 1934, by Niamatullah and Collister, JJ. 
Mohammedan Law—Waqf—Imambara—w hether can be subject of buble wagf 


—Civil Procedure Code, Sec. 92. 


Where a Mohammedan applies hiss own property to the creation of an 
Imambara for the benefit of himself and the members of his family and 
there is no income-bearing property attached to it, and all that is proved 
is that the members of the public are allowed inside the Imambara at the 
‘time of the ne of certain Moharrum ceremonies, eld, cn a suit 
under Sec. 92, C. P. C. by members of the Mussalman public for the 
“removal of the managers of the Imambara appointed by the founder’s 
descendants, that the acts of the managers of the Jmambara are’ not in 
“any way inconsistent with the theory of private ownership on the part 


of the descendants of the founder or with the theory of 


. private waqf having ‘been created for the benefit of ‘the members of 
the founder’s family; and even if there was a dedication at all, -the trust 
“was not of a public nature such as is contemplated by Sec. 92, Civil 
Procedure Code. Delrus Banoo v. Kazee Abdoor Ruhman, [1875] 23 


W. R. 453 relied on. 


BEHARI LaL v. Har LAL SAH 


a custom. 


Para. 15 (c) -of- Panna. Lals “Kumaun Local easton, is E 


with widows who have no sons. aes 


ere:—Whether a childless. widow in Kumaun has a right of succes- 


‘sion to a collateral of her husband. 
Tula Ram Sah v. Shyam Lal Sah, ee R. 49 All. 248 ieferred a 


t 
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[The present intention 1s to report in full all cases except those marked 
with an astertsk.] í : 


MAHADEO v. RAMESHAR DAYAL*. , 
Civ. Rev. 87 of 1934, decided on Oct. 30, 1934, by Bajpai, J. 


"ransfer of Property Act (IV of. 1882), Sec. 58—Promissory note—Contem- 
poraneous lease—Rent under lease to be set off against interest under 
promissory note—Whether the two transactions amount to a usufructuary 
mortgage. 

Where thc defendant executed a promissory note in favour of the 
plaintiff and contemporaneously the defendant also executed a lease of 
land for a period of three years under which the defendant covenanted 
tkat the plaintiff would be entitled to set off the rent against the interest 
due to him under the promissory note, held, on a suit for the recovery of 
the principal sum due on the promissory note, that the lease was not for 
the purpose of securing the payment of principal money obtained under 
the promissory note but was only an arrangement for the payment of 
interest, and the two transactions did not amount to a usufructuary 
mortgage, and the plaintiff was therefore entitled to the principal due on 
the promissory note. 

Chotey Lal v. Mobanian, [1930] A. L. J. 332 relied on. 





RapHEy LAL v. Jansr Devi* 
Civ. Rev. 570 of 1933, decided on Oct. 26, 1934, by Bennet and Allsop, JJ. 


zivil Procedure Code, Or. 21, R. 84—Purchaser bidding under anisapprebension— 
Whether sale to be enforced. 

Two buildings were put up for sale in execution of a decree and the 
respondent bid a sum of Rs. 1,800 for one of the buildings, which was 

a shop, and deposited 25 per cent of the price. Two days later, before the 
sale had been sanctioned by the court, she made an application that she had 
bid for this building under the misapprehension that she was bidding for 
the other building which was a residential house, and that the value of the 
building which had been put up to sale when she was bidding was much 
less than Rs. 1,800. The court allowed her application that the sale should 
not be enforced and directed that 25 per cent of the purchase money which 
she had deposited should be restored to her. Held, that in these circums- 
tances it was open to the court to pass the order which it did pass before 


the sale had been sanctioned by him. 





BFNI v. EMPEROR 
Cr. Rev. 198 of 1934, decided on Oct. 25, 1934, by Bajpai, J. 


enal Code, Sec. 379 and Civil Procedure Code, Or. 21, Rules 44 and 24—Agricul- 
tural produce—Attachment by affixing copies of warrant of attachment— 
Copies signed by amin and without seal of court—Attachment illegal— 
Person removing produce cannot be convicted of an offence under Sec. 379, 
I. P. C. 

Where attachment of agricultural produce is made by affixing copies of 
the warrant of attachment which are signed by the amin and do not bear 
the seal of the court, the attachment is illegal and the produce cannot be 
deemed to have passed from the possession of the judgment-debtor into 
the possession of the court, and if therefore the produce is removed with 
the consent of the judgment-debtor the person removing the produce 
cannot be convicted of an offence under Sec. 379, I. P, C. 

Ram Sakal Singh v. Emperor, A. I. R. 1931 All. 1429 Ram Dayal v. 
Mabtab Singh, I. L. R. 7 All. 506, Khidir Bux v..Emperor, 49 In. Cas, 
171. Radri Gahe v. K.-F. A. T. R. 1996 Pat. 237 relied on. 
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Civil Procedure Code, Sec. 47—Agreement between decree-holder and judgment 
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THAKUR PRASHAD v., KASTURI Naramn* 
E. F. A. 227 of 1933, decided on Oct. 29, 1934, by Bennet, J. 


LETTS 


debtor limiting methods of executing decree—Whether to be recognised 
Execution Court. 


An agreement between the decree- holder and the judgment- debtor unde 
which the decree-holder agrees not to take out execution against the 
person of the judgment-debtor and not to attach the money due to thé 
judgment-debtor, from a certain person, is binding on .the decree-hol 
and the execution court should recognise that agreement as binding on th 
decree-holder and refuse execution contrary to the provisions of th 
agreement. 


Gobardhan Das v. Dau Dayal, 1932 A. L. J. 365 distinguished. 





: Mrzaji LAL v. LACHHMI NARAIN . 
Civ. Rev. 540 of 1933, decided on Oct. 23, 1934, by Bennet, J. 


Civil Procedure Code, Sec. 11—Res judicata—Execution proceedings—Objectioni 
of judgment- debtor dismissed for default—W hether dismissal operates as res, 


judicata. 


Where an objection of a judgment-debtor in execution proceedings i 
dismissed for default, the order dismissing the objection does not opera 
as res judicata against the judgment-debtor so as to prevent him fr 
making the same objection again. | 
Lakshmibai Anant v. Ravji Bhikaji, A. 1. R. 1929 Bom. 217 and Raghbu-!~. 
kul Tilak v. Pitam Singh, F. A. 534 of 1926, decided on April 8, 1939 
relied on. f | 





“LactiHoo v. MUNNI Lat Babu LAL 


L. P. A. 36 of 1933, decided om Oct. 5, 1934, by Sulaiman, C. J. and Bajpai, J. \ 


against firm—B dies—A ppellant substituted in bis place by order of executi 


Civil Procedure Code, Or. 21, R. 58 and Sec. 47—Firm sued through pant 


court—Property in the hands of appellant attached—Appellant objects rha 
property attached was personal property of Band not that of firm—Objec/ 
tion treated under Or. 21, R. 58 and disallowed—Suit under Or. 21, R. 63 
Whether maintainable. 


The respondent sued a firm through one B and a decree was passe 
against the firm. After the passing of the decree B died, and at- tht 
instance of the.decree-holder- tke appellant was brought on the record (+ 
the legal representative of B and the objections of the appellant wer, 
disallowed by the execution court. Subsequently in execution of thé 
decree some property in the hands of the appellant was attached. Tha 
appellant objected to the attachment, heading his objections under Or. 21, 
R. 58, on the ground that the property was the personal property of B ary 
not the property of the firm and that it had come into the possession o 
appellant by survivorship. The execution court treated the objections 
under Or. 21, R. 58 and dismissed them. The appellant then brought, 
the Present suit under Or. 21, R. 63, C. P. C. Held, that the decisior. of 
the execution court on the objection of the appellant to the attachment 
of the property in his hands must be deemed to be a decision under Sec. 47 
eC Pe C. against which an appeal lay and a regular s suit was not 
* maintainable. 


Jhunni Lal v. Nathe, A. I. R. 1925 All. 594 relied on. 


